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Abstract  
Arctic offshore oil and gas activities are increasing with an expeditious rate in the 

last years, oil and gas exploitations are on the rise and just recently Iceland joined 

the other eight states in preparing for these kinds of undertakings. The 

international legal framework is proving to be fragmented when it comes to 

dealing with these types of activities and potentially the environment of the Arctic 

is not being adequately safeguarded.  

Here the question of whether there are international standards for oil and gas 

exploitations in the Arctic as a whole or are there just general frameworks. The 

United Nation Convention on the Law of the Sea sits at the heart of the Regional 

cooperation as well as international standards is surveyed; a perspective is set on 

the impact some driving factors such as the economies of the Arctic from the non-

renewable resource exploitations angle. 

Some light is shed on the term Sustainable Development and its connection to the 

non-renewable resource exploitation. But then a focus on the human factor in all 

these endeavours by discussing human rights and an attempt at a linkage of 

sustainable development with the international human rights framework is made. 

Where the right to development and the rights to a healthy environment are indeed 

a third generation of human rights and irrefutably intermingled with these types of 

resource use. 

An overview of Iceland and Greenland in the offshore oil and gas exploitations 

and comparison on various practical points of interest such as taxation and the 

differences in practise between the two countries. 
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Chapter One  

General Overview 
 

1.1 Introduction 

What has in the past been regarded as a barren, desolate place of the planet, has 

increasingly been more focused upon in the last decades and may in fact seem 

today a proverbial ‘hot-spot’. A focal point on various levels, a meeting of the 

modern and the old and not in the least a region where international law 

framework might have to adapt to its uniqueness and special circumstances, 

although a considerable movement has been made to that effect in the last two 

decades.  

The ‘climate change’ concept, for the sake of argument here, is a governing 

factor of changes in the Arctic. Climate change is being used as a catalyst for 

change in various Arctic states.1 The transformation is on the everyday lives of 

their inhabitants, the states economies and not in the least climate change as being 

perceived as a threat to fields that have so far been regarded as less detrimental in 

a wider context. For the Arctic states in conjunction with the actual survival of 

both the peoples and also all other ‘inhabitants’ of the north, changes need to be 

weighed carefully and prognosis of a final outcome determined before the 

undertakings are scheduled. This holds true in all aspects of intra-state 

cooperation as well as in inter-state activities. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The term Arctic State is a reference to the eight states of the USA (Alaska), Russia, Canada, 
Iceland, Norway, Finland, Sweden and Denmark (The Faroe Islands and Greenland). The list is 
somewhat based on the Arctic Human Development Report (AHDR) from 2004. Later in chapter 
5, Greenland status is explained a little further and its significance to the study here as a quasi 
sovereign state under Denmark. Its autonomy is increasing since 1979 and as a subject here will be 
referred as a state, albeit its current status in the Community of the Realm (Rigsfællesskab) of 
Denmark. The term Arctic state is quite liberally being used here with regard to Greenland and its 
status within the scope of international law.  
In the AHDR, the definition, a variation from the Arctic Monitoring and Assessment Programme 
(AMAP) in 1997, surely backs up the claim of the eight Arctic states here put forth and the debate 
whether Denmark should be excluded and the Faroe Islands and Greenland counted as individual 
states left to other venues of debate than here encompassed. 
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Non-renewable resources of the Arctic are becoming a focal point for the two 

Arctic states of Iceland and Greenland. The climate change has in a manner of 

speaking, along with economic factors and technological advances allowed for 

more diverse resource extraction and utilisation in the north. The subject here is to 

study mainly offshore oil and gas exploitations in the north, providing insight to 

Icelandic and Greenlandic context within international law, with an emphasis on 

environmental issues and sustainable development.  

The big question as to what are the focal points are required to ensure 

Iceland’s successful birth into a completely new field of international trade is a 

key element here. Not forgetting there is a completely new standing in 

international circles with regard to environmental law, transportation, and 

sovereignty issues and a whole new, if found, industry of non-renewable 

resources exploitation. Bringing with it challenges both domestically and 

internationally that may or may not be adequately addressed already and taken 

into account on various levels of law.  

It has been debated in the past few years whether the Arctic as a whole ought 

to and would benefit from a new comprehensive legal regime, i.e. whether the 

Arctic being ‘worlds apart’ so to speak from the rest of the globe legally and in a 

wide contrast from the Antarctic experience. In 1959 the Antarctic Treaty2 sought 

to ‘freeze’ territorial claims and has evolved to ban all mining. The multitude of 

environmental concerns are also a governing factor in what has later been known 

as the Antarctic Treaty System (ATS) and have been addressed in a protocol on 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 Antarctic Treaty has to day become known as the Antarctic Treaty System (ATS) on account of 
the additions the member states have agreed upon. It was signed in 1959 and entered into force 
1961. Among the nations signing and agreeing on the initial treaty were the former USSR, USA, 
UK, South Africa and Australia. 12 nations were the original signatories to the first treaty. Adding 
the Protocol on Environmental Protection to the Antarctic Treaty (Madrid, 1991), the Convention 
for the Conservation of Antarctic Seals (CCAS, 1972) and the Convention on the Conservation of 
Antarctic Marine Living Resources (CCAMLR, 1980) the ATS as a whole came about. Though 
there was also the Convention for the Regulation of Antarctic Mineral Resource Activities (1988) 
no state has ratified that convention, still the ATS as a whole would not be worth mentioning 
excluding the last one. More comes into play when trying to describe the ATS and its innards, 
such as: “the results of Meetings of Experts, the decisions of Special Consultative Meetings and, at 
a non-governmental level, reflects the work of the Scientific Committee on Antarctic Research 
(SCAR) on all aspects of the system.” see Handbook of the Antarctic Treaty System, chapter II. 
from the US Department of State <http://www.state.gov/g/oes/rls/rpts/ant/> accessed 12 January 
2010 
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environmental protection. Similarly the eight Arctic states have entered into an 

arrangement to address the same environmental problems.3 

The oil and gas exploitation of the Arctic is a relatively new undertaking and 

has been moving from land to offshore drilling. As such the ‘soft-law’ of the 

Arctic Council has three times published guidelines on Arctic Offshore Oil and 

Gas.4 That being a remarkable feat in it self to implement such guidelines does 

however raise questions on whether oil and gas exploitations in the Arctic are 

regulated to an adequate degree by international legal standards thus far. Also 

whether there is indeed an opportunity to ‘harmonise’ Arctic law to encompass 

environmental concerns, maritime law with regard to shipping in the Arctic and 

provide for comprehensive resource exploitation regulatory framework modelled 

exclusively for the Arctic based on international legal standards and in accordance 

with pre-existing law. 

1.2 Background, Aims and Objectives of the study 

The claim that Arctic shipping increase is driven by resource development as put 

forth in the report from Breaking The Ice Conference5 held in Akureyri in 2007 

has the significance of tying together the three legal fields of resource 

exploitations, including the prospecting, exploration and production of 

hydrocarbons (resource law), maritime law and regulation as pertaining to the 

Arctic states with regard to that and of course the environmental legal issues 

closely following. That is why Iceland and Greenland are indeed an interesting 

case study, namely the only Arctic ‘states’ (excluding the Faroe Islands solely on 

account of Greenland’s status within the Danish Community of the Realm) that 

are islands and the potential environmental issues of a similar nature between the 

countries. Another breaking point in deciding the case studies was the distinction 

between the countries with regard to sovereignty and ultimately the historical 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 see Donald R. Rothwell’s preface to The Polar Regions and the Development of International 
Law (1996) pp xiii-xv and the Ottawa Declaration (on the establishment of the Arctic Council) 
1996 citing the Arctic Environmental Protection Strategy (AEPS) 1991. The AEPS is later 
discussed in this paper 
4 Publications: (with revised editions) in 1997, 2002 and 2009. These guidelines are the work of 
PAME originally, although a group effort is claimed in the 2009 background, and today is 
accredited to the Arctic Council.   
5 Breaking the Ice, Arctic Development and Maritime Transportation 
Prospects of the Transarctic Route – Impact and Opportunities 
Akureyri, March 27 – 28, 2007 at Hotel KEA Akureyri Iceland 
<http://www.mfa.is/media/Utgafa/Breaking_The_Ice_Conference_Report.pdf> accessed 3 
December 2009 
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connection to Denmark in Iceland and the ground Greenland has gained towards 

sovereignty in the recent decades. The third and final point was that when 

compiling a report on oil prospecting and exploration in the Dreki area, Iceland 

only visited the Faroe Islands and Norway and the author here feels that 

Greenland has not yet achieved its rightful status as a comparative point, not just 

within natural non-renewable resource exploitation, but in a multitude of other 

fields.  

The environmental issues, the addressing of sustainable development as a 

‘norm’ in the Arctic non-renewable resource undertakings, the shipping and 

maritime regulations and state approach issues are the main focal points, seen 

from a perspective of two of the least populated Arctic states. The aim is to 

provide for an overview of law in an international legal perspective, Iceland’s 

potential utilisation of non-renewable resources, namely oil and gas, domestic law 

and interaction with international law and to use Greenland as a comparison and 

loosely review their experience in the field so far. Whether Iceland could benefit 

from learning from their neighbours in the northwest, Greenland on various 

practical stages, such as taxation of these resources, ownership issues and not in 

the least the environmental issues is a question that spurred the research in the 

beginning although a personal perspective will only be given here. 

The main aims of the study is therefore to find common points in international 

law in various fields pertaining to offshore activities the two Arctic states have 

focused on as a legal challenge to non-renewable resource exploitations. Also the 

impact international law has on these exploitations and to whether regional 

governance is feasible, desired or effective. Its secondary objective is to determine 

whether Iceland’s undertakings in the field could be improved and revised this 

early in their birth to the industry and then provide for recommendations for 

improvement if the need presents itself. Thirdly the actual status of the concept 

sustainable development with the resource exploitation is rather vague as well as 

its interaction with all fields of law at the heart of the subject, needing 

clarification and maybe a new classification in the legal hierarchy.  

The challenges facing oil and gas activities in the Arctic are diversified and in 

a manner unique to the region as opposed to other parts of the world. These are 

international political factors, energy securities and the energy demands, 

environmental factors, infrastructure of states and the potential for development of 
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technological advancements to meet the harsh conditions secular to offshore 

activities in the Arctic. In the offshore activities in the petroleum field, the two 

states are now in different stages of hydrocarbon prospecting and research, both 

with a declared aim at utilisation. The Icelandic prescribed activities are purely 

offshore and therefore the focus is solely on the offshore activities even though 

Greenland has some onshore inclination as of late. 

1.3 Significance of the study 
The significance of the study is to clarify the common denominators of 

international law in the Arctic, if any, pertaining to oil and gas. To determine 

whether Iceland has successfully implemented its statutes within the framework 

given in both hard and soft international law. Attempting to apply the sustainable 

development concept as put forth in various policy documents to the problem of 

non-renewable resource exploitation and attempt to clarify the often-debated 

concept and place it in theory within different legal fields directly applicable to 

these types of undertakings. 

1.4 Research questions 

The broad questions are in fact three and are as follows: 

Are there international legal standards for offshore oil and gas exploitations in 

the Arctic?  

Does international law sufficiently safeguard the Arctic from environmental 

threats bearing these types of resource exploitation in mind considering the 

region’s uniqueness? 

And how can sustainable development be fitted to non-renewable resource 

exploitation in the Arctic? 

For clarification the offshore activities in question are only within national 

jurisdiction and neither on the High Seas nor the International Seabed Area. 

1.5 The method of the study 

To answer the research questions a study of Icelandic legislation and practises will 

be compared with those of the Greenland Home Rule undertakings regarding oil 

and gas exploitations and then both compared to international law on the subject. 

The working groups of the Arctic Council will be trawled to see their interactions 

with the non-renewable resource exploitations of the north and all of their 

guidelines specifically aimed at the oil and gas offshore activities.  



 

8 

Whilst not in a classical sense taking a comparative research approach to the 

matter at hand, the comparison will reveal itself through the text of the case 

studies and to implement an interdisciplinary approach outside the strict confines 

of legal research, other fields such as the economic factors will be taken into 

consideration.  

A classification of the problem within legal families is attempted, a theoretical 

overview is presented explaining the difference between hard and soft law 

regimes, an overview of governing legislation in international law will be 

presented, the concept of sustainable development explained, human rights issues 

presented and finally an overview of Iceland’s and Greenland’s ventures and their 

legislation pertaining to the field. 

  

1.6 Literature review 
In surveying the Arctic oil and gas exploitation regulation standards, the writings 

of academics in the field are somewhat lacking. Of course there have been 

numerous writings about oil and gas exploitations in Russia, the US, Canada and 

Norway, but the island states Greenland and Iceland have been left out of the loop 

quite understandably since actual oil exploitation is still in the early stages. Still 

there are quite a few articles on the subject to be found, both speculative and also 

more focused on the comparison with the first four mentioned her. Therefore in 

answering the question put forth reliance will heavily be on smaller articles, 

international legal sources and guidelines and state policy as expressed publicly 

by both ‘states’ as well as official statistics of the countries and existing domestic 

legislation.  

The topics of the environmental issues and transport are more documented 

and have quite a few publications behind them. Though varied in views on the 

exploitations and with the comparison between the Arctic and the Antarctic on 

resource management and exploitations a common thread to minimise 

environmental impact is a harmonised note between both scholars and state policy 

as well as the international agenda as described in various resolutions of the 

UNGA, the AC and other bodies here inspected. Various reports from more Arctic 

focused projects are considered and the background papers looked at that have 

direct bearing on the subject. Looking at environmental issues here as a human 

rights issue in the Arctic, is also a topic scholars disagree upon, though the 
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inclination of some may be that a link is between the two fields, articles, reports 

and state practice will be considered in the undertaking. 

The bulk of the reports are to be found on the Internet as well as state policies, 

the writings of scholars are intermingled between published books.  

1.7 Limitations of the study 
The obvious differences between the two countries, with regard to governance and 

sovereign status does not provide for a feasible comparison on many levels. The 

fact that indigenous peoples are a majority in Greenland and its autonomous status 

within the Kingdom of Denmark is a major factor in so many levels, its domestic 

legislation draws heavily on those facts and of course the limited ‘outside’ or 

external status when it comes to engaging in internationally binding agreements is 

worlds apart from the Icelandic experience. Also the political turmoil in Iceland 

for the past year or so also gives a skewed vantage point of the legislator’s true 

intent. The two neighbours are worlds apart as will be demonstrated in many 

manners though harmony can be found in some aspects of the domestic 

legislation. 

1.8 Outline of the chapters 

Chapter one has already been dealt with above. In chapter two the question 

whether there are international standards for oil and gas exploitations in the Arctic 

as a whole. Regional cooperation as well as international standards surveyed, a 

perspective is set on the economies of the Arctic, albeit a layman perspective from 

the non-renewable resource exploitations angle. 

Chapter three sheds some light on the term Sustainable Development. Chapter 

four deals with a focus on the human factor in all this by discussing human rights 

and attempts a linkage of sustainable development with the international human 

rights framework. 

Chapter five then attempts to display an overview of Iceland and Greenland in 

the offshore oil and gas exploitations and compares various practical points of 

interest such as taxation and the differences in practise between the two countries. 

In chapter six the concluding remarks are presented.  
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Chapter Two  

International Legal Standards 
2.1 Classification, Theories and Concepts  
2.1.1 Classification  

In a wide perspective, states offshore oil and gas exploitations touch on many 

different disciplines of international law.6 In international law, some fundamental 

principles have emerged that directly affect the classification here, or: state 

sovereignty, that particular principle has potentially the biggest impact on the 

international relations to neighbouring states, e.g. with delimitation of its maritime 

boundaries and the right to utilise resources.7 Another principle is peaceful 

settlement of disputes,8 closely linked to above-mentioned delimitation and other 

possible conflicts related with offshore hydrocarbon exploitations. The last 

principles, respect for human rights9 and self-determination of peoples10 touches 

the subject here in a variety of manners, some of the Arctic states have indigenous 

populations, property rights are often issues though offshore activities are not at 

the heart of them, but with chapter 4 below an attempt is made to tie sustainable 

development and environmental law, closely to human rights. 

Other disciplines or branches of international law, directly attributable to 

offshore oil and gas activities are environmental law and maritime law. 

2.1.2 Theories and Concepts 

In international law, the states are the principal actors; international law governs 

inter-state relations through a set or sets of principles and rules. The concept as a 

whole is debated and today, even though admittedly still being debated upon, e.g. 

with regard to classifications and fragmentation of the system as whole, it is 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 International law as perceived here and throughout is Public International Law or the law of 
inter state relations. see further Martin Dixon  Textbook on International Law (Blackstone Press 
Limited, London 2000) pp 2-3 
7 R.R. Churchill and A.V. Lowe The Law of the Sea (Manchester University Press, Manchester 
1999 3rd ed.) pp181-182, see also UN Charter article 2.1 and 78 and UNLCOS e.g. article 2, 34, 
56.77, 193 
8 Antonio Cassese International Law (Oxford University Press New York 2005) pp 58-59, see also 
UN Charter article 1.1, 2.3 and 33 and UNCLOS article 279 
9 Ibid p 59 
10 Ibid pp 60-64 
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commonly accepted by states thus quelling those voices claiming its non-

existence.11 But what happens when states are faced with the challenge that supra-

national entities are reaching into the realm of a state and partially or even 

holistically altering state practise or when the states themselves wish to enter into 

agreements with other states is when the building blocks of international law 

reveal themselves. How states look upon these blocks individually or the system 

as a whole is then a subject that has been formed into theories. The effect of 

international law is then the ultimate outcome as seen through state practises. 

Here two theories of states interaction are introduced as well as the difference 

between soft and hard law as understood in international law. 

Monism vs. Dualism: In the relations with national law and international law 

exist two major theories.12 Monism as a theory, assumes that national and 

international law are merely two branches of the same tree, law. It is expressed in 

the manner of international law thus placing international law higher in the legal 

hierarchy and as such taking priority over national law.13 

Dualism on the other hand opposes the idea that even though the subject of 

the two systems of law is the same, the field in which the ‘game’ is played is 

completely different. The theory states that whilst rights and obligations arising in 

one system are not applicable in another.14 

Soft Law is the direct opposite of “international law proper”15 or the hard law 

in public international law. The distinction is that hard law is a “legally binding 

undertaking”16 and soft law, a non-binding, “rules of law”17 that is of a flexible 

and vague content. Soft law may be in the form of “body of standards, 

commitments, joint statements, or declarations of policy or intention…”18 and the 

UN’s General Assembly or other bodies resolutions. The idea is that soft law, e.g. 

guidelines of a specific nature, may in time become widely accepted state practice 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 Ibid pp 3-4 
12 see Dixon pp 82-85. Dixon though proclaims that a third theory exists Different Subject Matter 
or that the sphere in which national and international law operate and are concerned with does not 
exist. He though admits that in essential matters that this theory is in fact less a theoretical 
approach (p 85) than the other two and that in monism and dualism there is a confrontation factor 
but DSM is a coordination between national and international law. see further Cassese pp 213-217 
13 Dixon pp 83-83 and Cassese p 215 
14 Dixon p 84 and p 48 
15 Cassese p 196 
16 Ibid p 196 
17 Dixon p 48 
18 Cassese p 196 
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and thus imposing legal obligations and rights to states through practise of states, 

creating what is called international custom.19 

2.1.3 Driving Factors: Economy and Climate Change 

From subsistence hunting in the Arctic and other primitive means of survival the 

20th century has proven to be a pivotal era for the indigenous North. The term 

Arctic Economy cannot be described as homogenous on account of two distinct 

models contributing to the economic evolution of the states belonging to the 

Arctic.20 The distinction is made between states that: a) have plentiful natural non-

renewable resources that are being exploited on a larger scale than the latter, and 

b) those who have built their resource exploitations on renewable resources.21 The 

disparities are thus that the previous states have above average Gross Domestic 

Product (GDP), i.e. among the relevant eight states and the latter below average, 

although they have a more diversified economical structure.22 

The utilisation of both renewable and non-renewable resources is just a factor 

within the sphere of each Arctic State economies. A critical factor and a common 

one within these states is the significant role the different sectors play with in the 

Arctic. First there is the above-mentioned primary sector (resource exploitations), 

and then the lesser impact is of the secondary sector (manufacturing and 

construction) and thirdly the tertiary sector (service industries) that is the largest 

contributing one to the whole.23 

The explanation of the tertiary’s sector playing a significant role within the 

Arctic states is that of a twofold nature, firstly the whole public sector falls under 

that category (publicly administered and run health services and education) and 

the latter is the combination of “trade, transportation and real-estate.”24  

According to The Economy of the Circumpolar Arctic by Duhaime and Caron 

the large-scale resource exploitations does not outweigh the impact of the tertiary 

sector and predict that the tertiary sector in the perceivable future, will be the 

biggest contributing factor in the Arctic North, with little or no incentive or action 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
19 Cassese pp 156-157, p 196 and Dixon p 48. International custom is a source of international law 
as stated in article38.1.b of the Statute of the International Court of Justice  
20 G. Duhaime and A. Caron; The economy of the circumpolar Arctic; Chapter 2 [of] The Economy 
of the North; Solveig Glomsrød and Julie Aslaksen (eds). (Statistics Norway, 2006) p 17  
21 Ibid pp 19-20 
22 Ibid pp 22-23 
23 Ibid pp 18-19 
24 Ibid pp 19 
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towards it seems, to start or increasing manufacturing in the North. Therefore the 

import/export ratio of the Arctic states is thus built that the raw materials are 

exported and most of the day-to-day goods are imported from the south.  

Still the fact remains that even though the Arctic only inhabits 0.16% of the 

world’s population, the region contributes 0.44% of the worlds GDP.25 

The resources in question contributing to the Arctic economy as a whole are 

forests and fish (renewable) and various minerals, oil and gas (non-renewable).26  

Today the main production of petroleum is in the U.S. state of Alaska and the 

Russian Federation, around 97% of the Arctic’s reserves are located within their 

territories.27 According to Thurston, 10% of the world’s oil and 25% of the gas is 

produced in the Arctic.28 Furthermore the estimates range from 5% to 25% of the 

world’s undiscovered oil and gas resources are to find in the Arctic.29 

Taking the medium approach, Lindholt, claims that around 13% of the 

reserves are found in the Arctic.30 But as a safeguard Lindholt claims that it is in 

no way that accessible that because of the challenges facing exploitations and 

harsh climates, there is little to hope for by means of easy access to the goods (see 

3.1).31 Eskeland and Flottorp share this sentiment but positive impact is also 

mentioned in their article on climate change in the Arctic, whereas the climate 

change may prove to be a blessing for offshore accessibility to oil and gas but 

become a hindrance to onshore exploitations.32 

Though oil has been called the black gold, some argue that the gas reserves 

will have more impact of the Arctic economy.33 A recent Russian entanglement 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
25 Lars Lindholt: Arctic Natural Resources in a Global Perspective. Chapter 5 [of] The Economy 
of the North. Solveig Glomsrød and Julie Aslaksen (eds). (Statistics Norway, 2006.) p 36 
26 Ibid p 27 
27 Ibid p 27 
28 Thurston D K; Oil and Gas in the Arctic – Past Present and Future Activities; Abstracts from 
Challenges for oil and gas development in the Arctic; January 2008; Arctic Frontiers; Tromsø  - 
Session 1; p 18 
29 Ibid; p 18 
30 Lindholt p 28 
31 Ibid p 28 
32 Gunnar S. Eskeland and Line Sunniva Flottorp Climate Change in the Arctic: A Discussion of 
the Impact on Economic Activity. Chapter 6 [of] The Economy of the North. Solveig Glomsrød 
and Julie Aslaksen (eds). (Statistics Norway, 2006) p 86 
33 see Arctic Climate Impact Assessment p 1002 Gunter Weller et al 18.2.2.3. Impacts on the 
economy <http://www.acia.uaf.edu/PDFs/ACIA_Science_Chapters_Final/ACIA_Ch18_Final.pdf> 
accessed 23 January 2010 and Norman Chance and Elene Andreeva Gas Development in 
Northwest Siberia <http://arcticcircle.uconn.edu/NatResources/gasdev.html> accessed 2. February 
2010 
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over gas with Europe has led people to focus even more on gas than maybe the oil 

itself. Various mega-projects in the North, both finished today and planned in the 

near future are also aimed at the petroleum exploitation and marketing of gas 

products, e.g. the proposed Mackenzie Gas project, the Alliance Gas Pipeline and 

the Norman Wells Project.34  

The above-mentioned projects and the Russian-Euro dispute have tremendous 

effects on the people of the Arctic. These effects are ranging from external 

environmental issues to internal indigenous peoples issues (human rights, land 

claims, etc.) But the undisputable fact remains that factors have shifted in favour 

of Arctic mineral and petroleum resource utilisation. 

Since the 1920’s oil and gas extraction started in the Arctic but has expanded 

greatly in the recent decades.35 Still the Arctic environment and its inhabitants will 

prove to be the deciding factors in non-renewable resource exploitation. The 

former mentioned has been more of a hindrance in the past and the latter 

downtrodden by authorities within their respective states.  

According to the AHDR general comment on the Arctic climate change 

impact, the region is particularly vulnerable. Even more so the Arctic will 

reverberate its environmental changes further south.36 According to most 

speculations the sea ice in the North is receding due to climate change (formerly 

dubbed as ‘global warming’) and that will pave the way for more offshore drilling 

activities.37  

The Permafrost thawing, will of course have effect on land and as Bone points 

out that even though engineering feats have been achieved in minimizing the 

environmental impact of pipelines and even utilizing the special circumstances of 

the permafrost to cool the transportation pipelines, one cannot but help wondering 

whether such ‘trivialities’ shall not be overcome and new ways found for 

construction.38 The climate change as such is not the only concern 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
34Robert Bone: The Role of Megaprojects in Northern Development. Chapter 6 of The Canadian 
North. Issues and Challenges, 2009 
35 Oil and Gas in the Arctic – Past Present and Future Activities; Abstracts from Challenges for 
oil and gas development in the Arctic; January 2008; Arctic Frontiers; Tromsø  - Session 1 p 3 
(introduction) 
36 AHDR (Arctic Human Development Report) 2004. Akureyri: Stefansson Arctic Institute 
37 Eskeland and Flottorp p 90 
38 Robert Bone: The Canadian North. Issues and Challenges (Oxford University Press New York 
2009) Chapter 6 
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environmentally speaking. The effects all the large-scale constructions, 

transportations and various other undertakings associated to these types of 

resource exploitations should not be underestimated.39   

As Lindholt points out the extraction costs of the resources in the Arctic needs 

to be determined to foresee the resource rent of these exploitations.40 Without that 

particular cost factor there is little to hope for informed decisions prior to 

launching a project of non-renewable resource exploitation.  

The climate change, elusive as it is and widely debated, has had impact on the 

Arctic’s resource exploitation. One cannot but wonder whether the ‘global 

warming’ will indeed allow for more of resource exploitations in the North. Still, 

as before claimed the complications of e.g. the permafrost thawing will prove to 

entangle on-shore oil and gas extraction but also solve some difficulties in 

pipeline construction for the transportation of the said resources. Other 

environmental concerns as numerated loosely here above need also be taken into 

account. Possible oil spills (either in transit or in or around the actual oil fields) 

will have devastating effect and perhaps irreversible.41 

The remaining question to what extent the fossil-fuel market will in the long 

run benefit the Arctic populace and the respective states is still unanswered. There 

are increasing number of people that do not think that one cannot both have the 

cake and eat it, environmentally and resource exploitations wise. But the need to 

take into consideration that to protect the environment, the projects aimed at 

(potentially) harming it in the long run, are being placed first, possibly over some 

of the most critical environmental issues of the Arctic, as one might argue in non-

renewable resource exploitation of Iceland and Greenland. 

 

2.2 Specific Bodies and Instruments Governing Offshore Oil and Gas 

In compiling a list on which specific bodies address the subject matter, there is the 

various disciplines in international law that need to be considered,42 maritime law, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
39 Ibid pp 199-201 
40 Lindholt pp 36-37 
41 Oil spills have been the biggest concern of the environmental nature. see ACIA Key Finding 6 p 
85 
42 A chapter in a background paper for Arctic TRANSFORM, a Pilot Project for transatlantic 
methods for handling common global challenges, on Policy, titled Offshore Hydrocarbon: Current 
Policy Context in the Marine Arctic (Timo Koivurova and Kamrul Hossain, 2008) deals 
specifically with the legal context and is used as a blueprint but with added ingredients.  
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environmental law, regional cooperation etc. But in the overview provided here, 

only relevant considerations applicable to Iceland and Greenland (Denmark) are 

focused upon.  

2.2.1 UNCLOS As A Root 

The Law of the Sea is as holistic as any international legal regime can be43 and 

holds articles concerning the resources in question and their offshore 

exploitations. As an international legal document, UNCLOS has probably the 

strongest impact on Arctic resource exploitation in the ‘hard law’ sphere.44 

UNCLOS is though not ratified by all the Arctic states, whereas the US has solely 

yet to ratify it though movement has been made in that direction since the 

Agreement on the Implementation of part XI of the Convention in 1994.45  

The history of UNCLOS dates back to the 1958 United Nations Conference 

on the Law of the Sea (UNCLOS I), although previous attempts had been made at 

codifying that particular field of international law.46 Two other conferences 

(UNCLOS II in 1960 and UNCLOS III 1973-1982) took to codify the text and in 

the two years after its completion, 159 states and the EU had signed the 

Convention.47 In 1993 the sixtieth ratification was deposited by Guyana and even 

though in accordance to article 308 of the convention, entering into force seemed 

less than a feasible option. After negotiation the Agreement on the Implementation 

of part XI of the Convention, was adopted by the General Assembly in 1994.48 

UNCLOS entered into force 16 November 1994. 

The conventions significance to offshore oil and gas activities is that of a 

fundamental nature, it has been stated as the Constitution for the Oceans49 and 

UNCLOS has a considerable impact on state practices in offshore oil and gas 

activities. There are the provisions that deal with state sovereignty over its 

resources, the general environmental clauses and then there are the provisions that 

UNCLOS specifically has significance to offshore oil and gas exploration, 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
43 Cassese p 84 
44.See chapter 2.1 above and Koivurova and Hossain, p 20  
45 Marjorie Ann Browne CRS Report for Congress The U.N. Law of the Sea Convention and the 
United States: Developments Since October 2003 
<http://fpc.state.gov/documents/organization/37196.pdf> accessed 2 February 2010 
46 Churchill and Lowe pp 13-15 
47 Ibid pp 15-19 
48 Ibid pp 19-20 
49 Tommy T. B. Koh, President of the Third United Nations Conference on the Law of the Sea 
remarks < http://www.un.org/Depts/los/convention_agreements/texts/koh_english.pdf> accessed 1 
February 2010 
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exploitation and ultimately shipping and transport as ‘by-products’ of the 

undertakings.  

Regarding offshore resource exploitations the convention actually deals with 

two distinct areas in which these undertakings are administered. Firstly there is 

the Area50 and then there are the zones within national jurisdictions, subject to 

states sovereignty. The latter areas are the territorial sea,51 the contiguous zone52 

and the exclusive economic zone53 (EEZ). 

There are two ‘types’ of resources that the convention governs: Firstly the 

renewable resources. Those are defined as, all living resources mainly though the 

fishing and marine mammal exploitation with the exclusion though of sedentary 

species.54 These are governed by UNLCOS in articles 62-68 of Part V of the 

convention, i.e. within the Exclusive Economic Zones (EEZ) as well as under 

articles 116-120 in the High Seas (Part VII), not forgetting the 1995 Agreement 

for the Implementation of the Provisions of the United Nations Convention on the 

Law of the Sea of 10 December 1982 relating to the Conservation and 

Management of Straddling Fish Stocks and Highly Migratory Fish Stocks. It is 

notable that harvestable sedentary species as defined in article 77 of the 

Convention are excluded from part VII though both dealing with living resources 

and tied in with minerals and other non-living resources of the Continental 

Shelf.55 

Secondly there are the non-renewable resources, as defined in article 77 to a 

certain degree.56 The interesting thing is that living resources have much more 

impact in the convention than the non-living (non-renewable) resources.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
50 Part XI that deals with The Area or the seabed, the ocean floor and subsoil thereof beyond the 
limits of national jurisdiction (art 1.1.1), has little impact here, even though pertaining to offshore 
activities.  
51 The territorial sea is defined with part II, articles 3-16. It originates from the shore’s baseline, 
that needs to be determined in accordance with articles 5-7 and up to 12 nautical miles (art.3). 
Within the territorial sea, a state maintains its full sovereignty. (article 2) 
52 The contiguous zone is determined from the baselines, up to 24 nautical miles (article 33). 
53 In the EEZ has less sovereign rights than in the territorial sea. It is enumerated in article 56 what 
rights, jurisdiction and duties the state has. The scope of the EEZ is determined in art 57. not to 
extend 200 nautical miles. 
54 Article 77, Part VI of the UN Convention on the Law of the Sea 
55 Tómas H Heiðar Legal Aspects of Continental Shelf Limits in Myron H. Nordquist, John 
Norton Moore and Tomas H. Heidar (eds) Legal and Scientific Aspects of Continental Shelf 
Limits (Center for Oceans Law and Policy Series, Hotei Publishing 2004) p 36 
56 Article 77: “The natural resources referred to in this Part consist of the mineral and other non-
living resources of the seabed and subsoil…” 
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In article 56 there are not only the rights enumerated of the State in question 

within the EEZ to explore and exploit its resources, but also laid down some 

principle duties it undertakes in the process.57 This holds also true in article 65 

where the marine mammals are to be conserved managed and studied but with the 

foreword of said article that no restriction are put upon states and/or an 

international organisation to regulate their exploitation further than the convention 

stipulates.58  

After the general resources have been identified within UNLCOS, then the 

question of the tie in with part XII of the Convention with oil and gas arises. The 

particular resources and the implications of their exploitations under UNCLOS 

has indeed a significant impact on non-renewable resource activities: the 

Protection and Preservation of the Marine Environment, where right out front in 

article 192, the general obligation of states is spelled out in accordance with the 

title.59 

No doubt is there on the pollution generated in these undertakings and the 

need for regulating the exploitations of marine resources with that respect. In oil 

and gas exploitation the following pollutions are to be found: Industrial debris, 

oily and chemical waste from drilling and dumping of domestic refuse from the 

structures involved.60 Other sources of marine pollution are shipping, dumping 

and land-activities, whereas the two first mentioned, shipping and dumping might 

easily fall under the category of resource exploitations side effects.61  

Part XII consist of said articles 192 through 237, and is mainly concerned, 

naturally, with states responsibility within their jurisdiction, although article 215 

explicitly defines that Part XI shall be governing in “[enforcing] international 

rules, regulations and procedures […] to prevent, reduce and control pollution 

[…] in the Area”62 As is often the rule of international convention/treaties, 

UNCLOS it self is less specific than other more specialised treaties, such as the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
57 Churchill & Lowe; p 289 
58 See Article 65 and Art 120 of the UN Convention on the Law of the Sea; as well as Churchill 
and Lowe pp 317-320 
59 Article 192, Part XII of the UN Convention on the Law of the Sea 
60 Churchill & Lowe p 330 
61 Ibid p 329 
62 Article 215, Part XII of the UNCLOS 
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ones completed under the International Maritime Organisation (IMO).63 Although 

UNCLOS is claimed to have lesser impact on state practice than its text provides 

for.64  

Still said Part XII provides a tool for states to elaborate further on possibly 

inadequate international rules (after consulting the IMO) and establish areas 

within their EEZ with prescribed laws for preventing pollution from vessels.65 

Thus some parts of UNCLOS allow for a rigid state control over pollution and 

therefore established environmental governance under international law.  

A case of global significance was established in 1989 with the Exxon-Valdez 

ecological disaster in Alaska, a tremendous impact on Arctic oceanic area and 

wildlife.66 In the wake of that and other disasters an awareness of the ecological 

implications of the Arctic was kindled and following suit of the Antarctic’s treaty 

system cooperation and in 1991 the eight Arctic states adopted the Arctic 

Environmental Protection Strategy.67 Churchill and Lowe note that the gaps 

mentioned in the AEPS have not been filled with a legal instrument aimed there 

at. Still the Arctic Council was founded in 1996 and inter alia has the role of 

overseeing and co-ordinate the four programmes devised under the AEPS. 

Section 8 of Part XII only holds one article, 234, dealing explicitly with ice-

covered areas and as it says that: “Coastal States have the right to adopt and 

enforce non-discriminatory laws and regulations for the prevention, reduction 

and control of marine pollution...”68 This echoes the rest of UNCLOS allowing 

for more focused devices of law being adopted within state jurisdiction in 

achieving the general aim of Part XII.  

Strangely enough, there seems to be more of a controversy surrounding Part 

XI of the UNCLOS than Part XII,69 where Part XI is conceived largely to stand in 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
63 Churchill & Lowe pp 333-334 
64 Ibid p 351 
65 Article 211 (6) and Churchill & Lowe; p 393 
66 Churchill & Lowe pp 328, 329  
67 Ibid p 335 
68 Article 234, Part XII of UNCLOS 
69 see general comments <http://www.jbs.org/index.php/freedom-campaign/4437-obama-clinton-
senate-poised-to-give-the-un-control-of-everything-about-the-oceans> accessed 13 March 2009 
and <http://www.scitizen.com/stories/Future-Energies/2008/03/Arctic-Hydrocarbons-and-the-
United-Nations-Law-of-the-Sea--UNCLOS--or--LOST-/> accessed 13 March 2009    
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the way of the U.S. to ratify the Convention as some claim,70 and then part’s XII 

actual status, imposing legal obligations of the members to the convention to fulfil 

e.g. article 192’s general obligations as well as the following articles duties within 

their own jurisdiction.71  To some the infringement of a state sovereignty by the 

convention is most clearly conveyed in part XII. One might even go as far as 

saying that that particular part of the Convention acts as the only real 

comprehensive international environmental law body on account of its status as is 

within customary international law.72 

The environment, shipping and transport and state sovereignty are the biggest 

issues in which UNCLOS has impact on Arctic offshore activities. Of these three 

there are the continental shelf claims and disputes that are at the offset probably 

the most volatile on account of inter-state relations. Even though the peaceful 

settlement clauses73 as a principle, is widely accepted and practiced, there is 

always the risk of conflict.74 

The continental claims are very much alive today, i.e. the now submitted 

claims before the Commission on the Limits of the Continental Shelf (CLCS) as 

well as claims not submitted, as well as some agreed upon through multilateral or 

bilateral treaties.75 The CLCS is dealt with in Annex II of UNCLOS in accordance 

with article 76. In articles 76(8) and 3(1)76 of the annex, the commission’s role is 

defined. Today there are 51 submissions before the CLCS out of which 6 are in 

the Arctic or somehow linked to Arctic states.77 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
70 Robert Beckman; Bush’s Decision to Accede to UNCLOS, Why is it important to Asia; 2007; 
RSIS Commentary <http://dr.ntu.edu.sg/bitstream/10220/4167/1/RSIS-COMMENT_32.pdf> 
March 11.2009   
71 Thomas A Mensah (ed.); Legal Means for Understanding the Marine and Climate Change 
Isssue(excerpt); 1994 <http://www.warchangesclimate.com/English/Law_Sea_Inst_94.html> 
March 12 2009  
72 Claims by Churhill & Lowe of an immensely strong (but complex) regime; p 22 
73 Part XV, articles 279-285 
74 Koivurova and Hossain 2008, p 22 sub reference no 87. 
75 e.g. the Agreed Minutes on the Delimitation of the Continental Shelf beyond 200 Nautical Miles 
between the Faroe Islands, Iceland and Norway in the Southern Part of the Banana Hole of the 
Northeast Atlantic of 20 September 2006 
76 The functions of the Commission shall be: (a) to consider the data and other material submitted 
by coastal States concerning the outer limits of the continental shelf in areas where those limits 
extend beyond 200 nautical miles, and to make recommendations in accordance with article 76 
and the Statement of Understanding adopted on 29 August 1980 by the Third United Nations 
Conference on the Law of the Sea; 
(b) to provide scientific and technical advice, if requested by the coastal State concerned during 
the preparation of the data referred to in subparagraph (a). 
77 The submissions are the Russian Federation, Lomonosov ridge 2001; Norway in the North East 
Atlantic and the Arctic, 2006 (agreed upon); two submissions to the Hatton-Rockall area by the 
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Out of the 6 submissions, the Russian Federation’s claim over the Lomonosov 

ridge has attracted the biggest media attention after the planting of the Russian 

flag on the ocean floor in 2007.78 This was in fact the first submission to the 

CLCS. The Russian claim however was neither accepted nor rejected but sent 

back for revision.79 

But other considerations, such as shipping and transport, are also dealt with 

under UNCLOS, though on a semi-general basis, e.g. the freedom of navigation in 

the EEZ, innocent passage in territorial waters. 80 

Measures have been taken, as can be seen, apart from UNCLOS to provide 

for a more comprehensive and focused area-oriented environmental protection in 

the Arctic.81 These are discussed in the next subchapters with regards to the 

offshore petroleum activities in the Arctic respectively. 

2.3 Environmental Issues  
Today the environment has become a major focus in international law. The 

specific environmental concerns attributable to offshore oil and gas are potentially 

the pollution from oil seeps and then oil spills as the major threats and the other 

‘minor’ considerations, such as noise, fish migration effects, adverse effect 

because of infrastructure needs on on-shore flora and fauna.82 

2.3.1 Environmental law in international law 

The environment of Iceland and Greenland has like the whole Arctic a delicate 

and easily disturbed balance. The threats facing it is in somewhat more dramatic 

than the rest of the globe, since climate change in the Arctic may in fact prove to 

accelerate climate change in the rest of the world.83 The environment as a whole 

has not been a legal issue for long, the origin not dating further back than the late 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
UK and Northern Ireland, 2009; Iceland in the Ægir Basin area and in the western and southern 
parts of Reykjanes Ridge, 2009 and Denmark in the area north of the Faroe Islands, 2009. see 
submissions list from 30 October 2009 in UN’s Division for Ocean Affairs and Law of the Sea < 
http://www.un.org/Depts/los/clcs_new/commission_submissions.htm> accessed 1. February 2010 
78 see further Koivurova and Hossain 2008, pp 21-22 
79 Ibid p 23 
80 Erik Molenaar, David Vanderzwaag, Susan Rolston, Lena Holm-Peterson, Maxim 
Vladimirovich Korel’skiy and Stephen Hodgson European Commission: The Legal Regime For 
Arctic Shipping Under National (Canada, Greenland & Russia) And International Law 2009 
Annex I pp 2-3 
81 Churchill & Lowe; p 335 
82 see further Koivurova and Hossain 2008, pp 13-18 
83 AHDR 2004 p 24 
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1960’s.84 Even though there have been domestic legislation that are tantamount to 

environmental law since the mid 19th century,85 Still the states sovereignty in 

managing their own affairs prevailed well into the late 1960’s when the 

environmental movement began earnestly.  

In 1972 the first United Nations Conference on the Human Environment 

(UNCHE) was held in Stockholm, marking to some extent, the birth of 

international environmental law, with the Stockholm Declaration and 

consequently the launching of the UN Environmental Programme (UNEP).  

In the international sphere, environmental law has transgressed from the 1972 

conference’s generalised environmental issues86 into more complex tools of 

environmental preservation, protection and elaborated instruments of a more 

focused nature.87 

The principles often cited today when it comes to international environmental 

law are of course the states sovereignty but other have formed such as the 

obligation not to cause damage,88 preventive action and precaution,89 polluter 

pays,90 equitable sharing of costs,91 equitable utilisation,92 common but 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
84 Cassese p 482 and Elli Louka International Environmental Law (Cambridge University Press 
New York 2006) p 30 
85 In the mid 19th century the UK was the first industrialized nation to implement statutes that 
specifically addressed planning and sanitation. 
86 Louka p 38 
87 One might say that every ten years after the Stockholm Conference some ground has been 
gained towards a comprehensive international environmental legal structure, albeit the soft law 
issue debated (see conclusion in 2.7 above). in 1982 the GA’s World Charter for Nature, in 1992 
the UN Conference on Environment and Development (Earth Summit) spawned the Rio 
Declaration, in 2002 the Johannesburg World Summit on Sustainable Development (WSSD) and 
now in 2009, breaking the decade tradition the Copenhagen UN Climate Change Conference. Not 
withstanding the groundbreaking effect some of these milestones achieved, the accumulation of 
other ‘in between’ instruments of battling environmental problems. See further Louka pp 30-39 
88 see the Trail Smelter Case where in the tribunal conclusion stated: “under the principles of 
international law… no State has the right to use or permit the use of its territory in such a manner 
as to cause injury by fumes in or to the territory of another or the properties or persons therein, 
when the case is of serious consequence and the injury is established by clear and convincing 
evidence.” US vs. Canada, april 16 1931 and Louka pp 40 -41  
89 These principles originate in the idea that its better to prevent damage than to restore afterwards, 
the prevention originally, has expanded into the precautionary principle, i.e. that action should be 
taken even in the face of shortage scientific evidence, often laying the burden of proof on those 
that claim that activities are not damaging. See Louka p 50.  
90 This originates in the Rio Declaration, and is demanding of the person in charge of polluting 
activities to be financially responsible for the damage caused. See Louka p. 51 
91 this principle is an elaboration attempt by the ILC in their Draft Articles on Prevention of 
Transboundary Harm from Hazardous Activities, and entails that the polluting party and the 
affected one need to find factors in which an equitable sharing of interests are determined and 
theoretically bear costs  of prevention accordingly. See Louka pp 51-52  
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differentiated responsibilities,93 human rights, and of course sustainable 

development. 

The idea of an effective regime of international law in the field on 

environmental legislations hits several snags, the most obvious one the obedience 

of the players in the field. The states can agree to a multitude of instruments, but 

the topics of supervision over the enforcement and then the dispute settlement 

forums are the Achilles-heel of the legal framework effectiveness.94 Still it is 

elusive at best the scale on which to judge the effectiveness of environmental law 

treaties and the most rational way of judging it is through monetary 

measurements.95   

2.3.3 International law pertaining to the field 

The main legal and other regimes in the Arctic and even the Antarctica for 

environmental governance are of traditional international legal families. Firstly 

one can mention the treaties, secondly custom and thirdly general principles of 

international law.96 The most predominant of these three are the treaties; 

unilateral, bilateral and multilateral, hold the statutes set forth in a written form, 

are both the source as well as being governed by international law and lastly but 

not in the least, are binding to the signatories and may well in progression of time 

become the source of customary international law.97  

The treaties and declarations that impact environmental governance in the 

Arctic can be divided in three: The international general sphere: UNCLOS, The 

Rio Declaration on Environment and Development (1992), Johannesburg 

Declaration on Sustainable Development (2002); and the more specified treaties, 

e.g. the Convention on International Trade in Endangered Species of Wild Fauna 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
92 Equity is a elusive concept and dependant on the eye of the beholder in each case. The sharing 
of resources by two or more states ought to mean the sharing of benefits in an equitable manner. 
PCIJ cases Oder and Meuse refer to the principle as well as the UN Watercourse Convention and 
the Convention on Biodiversity. see Louka pp 53-54 
93 According to Louka this principle is possibly an articulation on the equity, whereas a common 
responsibility is more heavily shouldered by developed states than developing states, e.g. ozone 
protection conventions and climate change conventions. see Louka p 54  
94J B Skjærseth, O S Stokke and J Wettestad Soft Law, Hard Law, and Effective Implementation of 
International Environmental Norms http://www.fni.no/doc&pdf/JBS-OSS-JW-GEP-2006-3.pdf; 
27 September 2009 and: W. Bradnee Chambers; Interlinkages and the effectiveness of Multilateral 
Environmental Agreements chapter 4 (United Nations University Press Hong Kong 2008) 
95 Chambers pp 126 - 127   
96 Art 38 of the ICJ Statute 
97 David Hunter, James Salzman and Durwood Zaelke, International Environmental Law and 
Policy (University Casebook Series, Foundation Press, New York 1998) pp 291-293 
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and Flora (CITES) (1972), Basel Convention on the Control of Transboundary 

Movements of Hazardous Wastes and Their Disposal (Basel convention, 1989), 

Rotterdam Convention on the Prior Informed Consent Procedure for Certain 

Hazardous Chemicals and Pesticides in International Trade (Rotterdam 

convention, 1998) and the Stockholm Convention on Persistent Organic 

Pollutants (Stockholm Convention, 2001)98 And then regional instruments such as 

OSPAR.99 

The Convention for the Protection of the Marine Environment of the North-

East Atlantic (OSPAR) was open for signature in 1992 and has roots in the Bonn 

Agreement.100 The Bonn Agreement came to light after a disastrous grounding of 

the Torrey Cannon in 1967 and its oil spill of 117000 tonnes into the ocean. 

OSPAR is today the result of two conventions later adopted, the ‘Oslo 

Convention’ (1972)101 and the ‘Paris Convention’ (1974),102 replacing them in 

accordance to article 31. The transition from these two conventions into OSPAR 

began in 1992 when a ministerial meeting of the Paris and Oslo commissions 

member states, Switzerland and a representative of the Commission of the 

European Communities.103 Iceland is a signatory and has ratified OSPAR and 

Denmark, though originally made reservation of application of the convention 

with regards to the Faroe Islands and Greenland, has withdrawn its reservation, 

thus obligating Greenland respectively.  

Obviously the significance of the convention to the petroleum exploitation of 

the Arctic is to be found in the articles 5,104 6,105 7,106and in Annexes III and V.107 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
98 List is based on UNEP’s Selected Texts of Legal Instruments in International Environmental 
Law <http://www.unep.org/law/PDF/Selected_text_Pages(1_143).pdf> 26 September 2009 
99 see Appendix B for the area covered by OSPAR 
100 ‘The Bonn Agreement’ is the Agreement for Cooperation in Dealing with Pollution of the 
North Sea by Oil 1969, a regional convention specifically aimed specifically at enhancing 
cooperation of members in combating pollution and surveillance. It was enhanced in 1983 and 
today is called the Agreement for cooperation in dealing with pollution of the North Sea by oil and 
other harmful substances. 
101 Convention for the Prevention of Marine Pollution by Dumping from Ships and Aircraft 
102 Convention for the Prevention of Marine Pollution from Land-Based Sources 
103 see OSPAR History 
<http://www.ospar.org/content/content.asp?menu=00350108080000_000000_000000> accessed 
26 January 2010 
104 ‘pollution from offshore sources’ 
105 ‘assessment of the quality of maritime environment’ 
106 ‘pollution from other sources adopted with annexes and not covered by other international 
organisations or other international conventions’ 
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Other general provisions as found in domestic statutes and other international 

conventions are to be found, such as research and access to information as well as 

provisions on settlement of disputes.108 

 

2.3.4 Offshore Activities: Environmental Considerations  
What considerations follow in the non-renewable resource exploitation are the 

environmental threats and the real effects potential offshore oil and gas activities 

may have on the fragile ecosystem of the two countries. According to Annex E of 

the Arctic Councils 2009 Offshore Oil and Gas Guidelines the activities are 

divided into four categories: Evaluation, exploration, development and production 

and then decommissioning and reclamation.109   

All four types of activities have environmental impacts in one form or the 

other. The evaluation phase, with sounds effecting fish, sea birds and marine 

mammals. The exploration phase, rig emplacement and drilling: Dredging, filling 

and anchoring and possibly rig set down; discharges both from drill cutting, fluid 

etc. and discharges from supply vessels and helicopters and then are the risks of 

blowouts. The results are potential seabed disturbance, local and wider effects on 

living resources as well as vulnerable areas of the coast.110 

The development and production phase (Facility and pipeline installation, 

drilling and production) has the same risks as the exploration phase, though with 

extended risks than described there. The additions are discharges of produced 

water and emissions of gases as well as increased spill changes, discharges and 

emissions connected to transportation (tankers, supply vessels and pipelines). This 

may result in long and short-term seabed disturbances, increased effect on living 

resources (reproduction of fish, acidifying effects etc.) and additional risks of 

marine environment and atmosphere effects linked to transportation.111 

The last phase listed is then the decommissioning and reclamation phase, the 

removal of installations and/or leaving artificial islands or other partial 

installations in place. The activities of cutting piles containing oil and chemicals, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
107 ‘on the prevention and elimination of pollution from offshore sources’ and ‘on the  protection 
and conservation of the ecosystems and biological diversity in the maritime area. 
108 see also Koivurova and Hossain 2008 pp  25-26 
109 Arctic Councils 2009 Offshore Oil and Gas Guidelines Annex E 
110 Ibid 
111 Ibid 
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dredging, air emission and noise will effect the seabed and with possible effects 

on fish, sea birds and marine mammal. Lastly the artificial islands could influence 

the development of habitat for fish, mammals and birds.112  

The relevant factors in the international legal regime that affect the 

environmental impact regulations of offshore oil and gas are many. The 

predominant effect multilateral and bilateral treaties have on the activities should 

not be overlooked. The Agreement Concerning Cooperation of Measures to Deal 

with Pollution of the Sea by Oil or Other Harmful Substances from 1993 between 

Denmark, Finland, Iceland, Norway and Sweden113, entails provisions on 

monitoring and reaction to oil spills, exchange of information, reporting, cost 

sharing and damages if any oil spills occur. 

Bilateral agreements are also to be found on the subject and according to 

Koivurova and Hossain one of the most interesting is the agreement between 

Canada and Denmark on Cooperation Relating to the Marine Environment from 

1983 that aims at the prevention of pollution from offshore installations.114  

The International Convention on Oil Pollution Preparedness, Response and 

Co-operation (OPRC) obligates the parties to establish necessary measures to deal 

with pollution incidents, Iceland and Greenland are parties to the convention. 

2.4 Transportation and Shipping 

The laying of onshore and offshore pipelines, increased transportation on sea and 

lastly the on-land transportation, are all serious concerns but not all are addressed 

here. What will be looked at here is how the increased activities in the case of a 

possible oil and gas find will entail in transportation and shipping and then what 

international law, as looked at from these perspectives, have indeed regulations in 

place to safeguard the Arctic from possible threats.  

 

2.4.1 IMO Instruments and Other Specific Shipping Considerations  

The transportation and shipping factor for offshore activities are detrimental to all 

stages of the exploitations activities therefore a multitude of issues that may arise.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
112 Ibid 
113 Full text of the agreement < http://untreaty.un.org/unts/144078_158780/10/5/3331.pdf> 
accessed 2 February 2010, see also Koivurova and Hossain 2008 p 26 
114 Koivurova and Hossain 2008, pp 26-27 
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The International Maritime Organizations115 (IMO) instruments that have a 

direct bearing on shipping in the Arctic are the International Convention for the 

Prevention of Pollution from Ships (MARPOL), International Convention for the 

Safety of Life at Sea (SOLAS 1974), the International Convention for the Control 

and Management of Ships’ Ballast Water and Sediments (BWM Convention); and 

the IMO Guidelines for Ships Operating in Arctic Ice-Covered Waters (IMO 

Arctic Shipping Guidelines).116 

The International Convention for the Prevention of Pollution from Ships 

(MARPOL), 1973 as modified by the Protocol of 1978 is one of the most 

important environmental conventions. It is a combination of the 1978 treaty and 

the 1978 protocol, in which the 1973 originally aimed at pollution by oil, 

chemicals, harmful substances in packaged form, sewage and garbage and the 

1978 adopted at a conference on Tanker Safety and Pollution Prevention, 

following a “spate of tanker accidents in 1976-1978.117 

MARPOL is of significance to the Arctic in a multitude of manners, it is 

setting technological standards for ships, includes provisions for port waste 

facilities and has provisions on enforcement.118 The Arctic Offshore Oil and Gas 

Guidelines frequently cites MARPOL as setting standards, e.g. for disposal of 

solid and domestic waste and setting standards for production waste discharges. 

Iceland has ratified MARPOL (signed in 1985, ratified same year) and 

annexes I, II, III and V but not Annex IV (Prevention of pollution by sewage from 

ships). Denmark signed in 1980 and ratified in 1983. 

Other standards have been set on shipping and are directly applicable 

considering the various level shipping is an integrated factor to offshore oil and 

gas. As with MARPOL, discharge and emission standards are set in the BMW119, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
115 The IMO was established with the 1948 Convention on the Intergovernmental Maritime 
Consultative Organisation Geneva 1948, in force 1958, see further Churchill and Lowe p 23 
116 see Erik J. Molenaar and Robert Corell background paper on policy for Arctic TRANSFORM, a 
Pilot Project for transatlantic methods for handling common global challenges, titled Arctic 
Shipping 2009 
117 International Convention for the Prevention of Pollution from Ships, introduction found on < 
http://www.imo.org/Conventions/mainframe.asp?topic_id=258&doc_id=678> accessed 26 
January 2010.  
118 Louka pp 154-158 
119 Molenar and Corell p 21 
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CDEM standards120 are set with SOLAS and STCW as well as the double hull 

standard in MARPOL (Annex I) and ballast water in the BMW.121 

The IMO’s Arctic Shipping Guidelines (2002) is a non-binding instrument, 

introduced in 2002 and containing amongst other the unified Polar Class 

requirements of ships.122 Today the guidelines are under considerations and 

according to Molenar and Corell, need to be more comprehensive and ultimately, 

mandatory, perhaps through incorporation into IMO instruments already in place. 

As IMO needs to ascertain the regions uniqueness, even though these standards 

needed to ensure Arctic safety, both with regard to shipping in general as well as 

environmental impact. 123 

2.4.1 Arctic transportation and shipping 

In the Arctic, an increase in just the last few years, of transportation directly 

related to oil and gas is a factor that cannot be overlooked. Just the oil tanker 

traffic increase from Northwest Russia through the Norwegian EEZ in the years 

from 2002 to 2004 is staggering, 4.3 million tons to 11.8 million in two years.124  

In the North Sea Route (NSR) discussion, the claim is that a 40% shorter route 

than the Suez Canal is a viable option should the NSR be opened up for 

transportation.125 

With these facts in mind, the Arctic is being opened up more and more for the 

transportation of hazardous material in the wake of increasing oil and gas 

activities. The fact is that a large percentage of the world’s undiscovered oil and 

gas fields are to be found in Arctic waters, and still the legislation on utilisation of 

them is at a primal stage. What will happen when the exploitation is well 

underway and the finished products will have to be moved to the markets in the 

south is a huge increase in logistical reconstruction of system thus far not really 

equipped to handle the increased pressure.126  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
120 CDEM standards are the construction, design, equipment and manning standards, including fuel 
content specification and ballast water treatment requirements, Molenar and Corell p 14 
121 Molenar and Corell pp 22-23 
122 Molenar and Corell p 5 note though that the Polar Class specifications originate from the 
International Association of Classification Societies (IACS), see AMSA pp 56-57 
123 Molenar and Corell pp 5-6 
124 Kristine Offerdal Oil, Gas and the environment in Olav Schram Stokke and Geir Hønneland 
(eds.) International Cooperation and Arctic Governance Regime Effectiveness and Northern 
Region Building (Routledge Advances in International Relations and Global Politics series 
Rouledge, New York 2006) p 140 
125 ACIA p 83 
126 Molenar and Corell p 28 and Koivurova and Hossain p 3 
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Transportation and shipping, along with fishing is the oldest use of the sea, 

still remaining as the most important one still today.127 The governance of Arctic 

shipping is largely framed within UNCLOS.128 According to AMSA 

approximately 6000 individual vessels, which many of them were making 

multiple voyages in the Arctic region during the survey year.129   

According to the report four modes of Arctic marine transport were identified 

as: Destinational transport,130 intra-Arctic transport,131 trans-Arctic transport or 

navigation,132 and cabotage.133 All of these four are possibly, directly applicable to 

offshore oil and gas activities. The third is of serious concern as of late, since in 

the late 1950’s the sea ice coverage in the Arctic has been decreasing in all 

seasons, allowing for increased marine activity, not only increased resource 

accessibility but also in the field of transport and shipping in the area.134  

As stated above, UNCLOS remains at the head of the international legal 

framework governing the transportation and shipping of oil and gas related 

activities in the Arctic, but other conventions come into play as well. MARPOL is 

also a contributing factor but less has been looked at other significant conventions 

in the field, such as the London Convention (1972) with the 1996 protocol,135 the 

International Convention on Oil Pollution Preparedness, Response and Co-

operation (1990) (OPCR)136 are also of significance for the two states here in 

question, Iceland and Greenland.  

The former, the London Convention, govern ocean dumping from ships, 

making the dumping of waste at sea an offence. The latter, OPCR is a framework 

of cooperative measures in cases of oil pollution incidents.137 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
127 R.R. Churchill and A.V. Lowe The Law of the Sea 3rd ed. (Manchester University Press, 
Manchester 1999) p 255 
128 Arctic Marine Shipping Assessment (AMSA) (report) Arctic Council 2009, p 4 
129 AMSA p 4 
130 When a ship enters the Arctic region, performs some activity and sails south again, e.g. cruise 
ships, LNG and oil tankers as well as scientific research vessels. AMSA p 12  
131 Marine activities by all manner of vessels within the Arctic region. AMSA p 12 
132 Voyages taken from the Pacific to the Atlantic or vice versa across the Arctic Ocean. AMSA p 
12 
133 Trade or transport in coastal waters between ports within a Arctic state. AMSA p 12 
134 AMSA, Findings no 1 and no 7 p 35 
135 The London Convention Denmark and Iceland both have ratified the Convention 
136 Denmark and Iceland have both ratified the Convention 
137 AMSA, p 61 
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According to Molenar and Corell, the Arctic shipping and transport is guided 

by generalities and not subject to the special care and understanding the Arctic, as 

a whole needs.138 

AMSA findings on the Governance of Arctic Shipping has listed some 

interesting concerns, including those Molenar and Corell address on this lack of 

consideration to the Arctic Ocean’s special status: The jurisdictional issues need 

to be clarified, Arctic states authority to regulate foreign shipping is not 

sufficiently safeguarded with article 234 of UNCLOS, safety and environmental 

protection in the Arctic would be enhanced with the Polar Class application being 

mandatory, consistency among Arctic states in regulations on ship-source 

pollution needs to be enhanced, the special area designation under MARPOL 

could be the grounds for more stringent rules in the region on discharge and 

emission, the Ballast Water Convention heralded as aid in battling the 

introduction of alien species and pathogen through discharge of ballast water and 

through hull fouling and lastly the international liability and compensation regime 

deemed fragmented and limited as well as the availability and cost of marine 

insurance posing a major restraint on shipping in many parts of the Arctic.139 

2.5 Regional Cooperation in the Arctic 
In article 197 of UNCLOS the cooperation of a global or regional basis duty is 

laid upon the contracting states. In other fields than just the law of the sea, 

cooperation is encouraged and recommended, e.g. in environmental and 

sustainable development concerns (the Rio Declaration 1992 and the 

Johannesburg Declaration 2002) and in   

The various regional bodies of the Arctic and closely linked to the Arctic have 

diversified impacts on the offshore oil and gas of Iceland and Greenland. The 

major players are here claimed to be the Arctic Council and the European Union, 

i.e. with respect to influencing both countries. Of course are the other bodies with 

the agenda to further Arctic Cooperation, such as the Conference of Arctic 

Parliamentarians (CPAR) and The Nordic Council of Ministers, the Barents-Euro 

Arctic Council (BEAC) and the West Nordic Council. 

BEAC was founded at the initiative of Norway in 1993, to enhance 

cooperation on matters relating to the Barents Sea and adjoining areas in 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
138 Molenar and Corell pp 4-5 
139 AMSA pp 68-69 
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northwestern Russia, the northern part of Scandinavia and Finland. The members 

are all of the Scandinavian states, the Russian Federation and the European 

Commission.140 The West Nordic Council (WNC) originates in the West Nordic 

Parliamentarian Council of Cooperation that was formed in 1985. In 1997 it was 

changed in to the current WNC with a charter affirming the councils venue of 

cooperation, to promote west Nordic (North Atlantic) interests.141 

2.5.1 The Arctic Council 
The Arctic Environmental Protection Strategy (AEPS) is a multilateral non-

binding agreement, initiated by Finland in 1989. As the name indicates the 

strategy entailed is to ensure environmental protection in the Arctic and to 

ultimately reach the final goal of pollution elimination.142 Today AEPS has been 

absorbed into the Arctic Council143 and is the Council’s predecessor in some 

manner of the concept. The Arctic Council was founded in 1996 partly because of 

the success of AEPS from 1991 and under it there are several working groups 

directly affecting the natural resource governance, e.g. Arctic Contaminants 

Action Program (ACAP), Arctic Monitoring and Assessment Programme 

(AMAP), Conservation of Arctic Flora and Fauna (CAFF), Emergency 

Prevention, Preparedness and Response (EPPR), Protection of the Arctic Marine 

Environment (PAME), Sustainable Development Working Group (SDWG). 

Under the working groups various guidelines have been issued and though the 

debate over their real implications and their adherence by the member states is 

still ongoing, the fact remains that these soft law instruments have indeed an 

impact on a variety of levels. The Arctic Council is a high level intergovernmental 

forum; its aim is to provide a means for promoting cooperation, coordination and 

interaction among the Arctic States. The council deals with common issues, with 

the involvement of the Arctic indigenous communities and other Arctic 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
140 BEAC homepage < http://www.beac.st/?Deptid=25226> accessed 5 February 2010 
141 West Nordic Council Homepage < 
http://www.vestnordisk.is/Apps/WebObjects/Vestnordisk.woa/wa/dp?id=1000013> accessed 5 
February 2010 
142 Rovaniemi Declaration 1991 <http://arctic-council.org/filearchive/artic_environment.pdf> 
accessed 16 January 2010 p 9 Objective V  
143 See the Alta Declaration, 13 June 1997 <http://arctic-
council.npolar.no/Archives/AEPS%20Docs/Arctic%20Council%C2%A0_%C2%A0The%20Alta
%20Declaration.htm> accessed 19 January 2010 
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inhabitants. These issues are, in particular, sustainable development and 

environmental protection in the Arctic.144 

Member states of the AC are Canada, Denmark (Faroe Islands and 

Greenland), Finland, Iceland, Norway, Sweden, the Russian Federation and the 

United States of America. Permanent participants are six indigenous organisations 

as the category of Permanent Participation to the council is based on article 2 of 

the Declaration on the Establishment of the Arctic Council145 to provide for active 

participation and full consultation with the Arctic indigenous representatives. 

Observer status in the Council is open to non-Arctic states, inter-governmental 

and inter-parliamentary organisations, global and regional and lastly to NGO’s, 

today there are nine international organisations, six states and eleven NGO’s with 

an observer status to the Council.146  

In hydrocarbon activities, the Council has made a significant step towards 

setting down general guidelines in matters directly connected to them. The 

principal guidelines are the council’s Arctic Offshore Oil and Gas Guidelines 

(2009)147 and Guidelines for Transfer of Refined Oil and Oil Products in Arctic 

Waters (TROOP)148 (2004). The council’s impact is no lesser in the assessment 

reports made by the various working groups directly attributable to the field of 

offshore oil and gas in various considerations, such as the environment and 

shipping and transport.149 

Still the Arctic Council has been disparaged in various manners, mainly 

because of its inefficiency and non-binding effect of its recommendations on its 

members.150 

2.5.2 The European Union and its angle 

The European Union (EU) has wide interests in the Arctic and is undoubtedly, if 

Iceland’s ascension will be realized, stepping up more to Arctic cooperation in 

various fields directly connected to the oil and gas exploitations in the Arctic. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
144 Arctic Portal Arctic Council <http://www.arcticportal.org/arctic-council> accessed 3 February 
2010 see also AHDR p 19 
145 The ‘Ottawa Declaration’ was <http://arctic-
council.org/filearchive/Declaration%20on%20the%20Establishment%20of%20the%20Arctic%20
Council-1..pdf> accessed 26 January 2010  
146 see About the Arctic Council <http://arctic-council.org/article/about> accesed 10 January 2010 
147 Arctic Council Arctic Offshore Oil and Gas Guidelines 2009 
148 Arctic Council Guidelines for Transfer of Refined Oil and Oil Products in Arctic Waters 2004 
149 Foreign Ministry’s of Iceland report on Iceland in the North (Ísland á Norðurslóðum) pp 12-18 
150 Offerdal p 155 
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Their standing today is that three of the eight Arctic States are members of the EU 

(Denmark, Finland and Sweden)151 and two other states are closely linked to the 

EU through the European Economic Area, EEA (Norway and Iceland). The 

union’s policies in various fields are having direct impact on the Arctic such as 

environmental, climate change, energy, research and transport policies.152 The 

union’s declared policy objectives concerning the Arctic are three: to protect and 

preserve the Arctic “in unison with its population”, to promote sustainable use of 

resources and to contribute to enhanced multilateral governance in the Arctic.153 

The particular fields of interest to the hydrocarbon operations are all three 

policies and the proposals for action as indicated in the communication cited 

above. Firstly: the promotion “[of} further research and development in offshore 

technology and infrastructures. Build on experience accumulated in European 

industry in offshore oil and gas exploitation. Facilitate further research and 

innovation as emphasis shifts to even harsher climates and deeper waters.”154 

Secondly: To endorse the Arctic Council’s guidelines on offshore oil and gas.155 

Thirdly in the field of transportations: To promote ‘full implementations’ of 

existing IMO and other obligations concerning navigation rules, maritime safety 

and environmental standards, to support any Arctic state in designating 

particularly sensitive sea areas and to improve maritime surveillance capabilities 

to enhance security and faster emergency response.156 The fourth major 

implications the EU policies have are in the field of multilateral governance; to 

assess, primarily multilateral agreements, processes of delimitation and 

continental shelves outer limits establishment, to enhance cooperation with the 

AC and to enhance Arctic cooperation on various levels, though not necessarily to 

create any new legal regimes but to fully implement existing legal obligations of 

the states already in place.157     

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
151 Greenland has a special status within the EU 
152 Commission of the European Communities, The European Union and the Arctic Region 
COM(2008) 763, Brussels p 2 
153 Ibid p 3 
154 Ibid p 7 
155 Ibid p 7 
156 Ibid pp 8-9 
157 Ibid pp 10-11 
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The EU is a party to UNCLOS, but not a member of the IMO but through 

its many regulations, it applies a number of international instruments adopted in 

the framework of IMO.158 

 

2.6 Current Affairs 
At the 60th session of the International Law Commission (ILC) in 2008, Chusei 

Yamada a special rapporteur, presented his fifth report on shared natural 

resources.159 There addressing the relationship of transboundary aquifers and oil 

and natural gas in the process of the ILC, the special rapporteurs 

recommendations included that transboundary natural resources such as these two, 

should not be intermingled in the drafting of articles pertaining to state’s 

sovereignty over its (and in this case its neighbours) natural resource utilisation in 

cases of shared resources, i.e. the oil and gas, whilst similar as the topic in 

question before the ILC, ought not to adhere to the same law as transboundary 

aquifers. 

Based on state comments and observations, the oil and gas exploitations differ 

wholly from the aforementioned topic of transboundary aquifers and should in 

fact be regulated on its own merit altogether. The reports words were exactly: 

…the differences between aquifers and oil and natural gas are more 

significant than the similarities; aquifers provide more than half of 

humanity’s freshwater needs and are a life-supporting resource of 

mankind; the challenges of managing aquifers, including the 

environmental impacts and effects, and the commercial considerations 

are quite different from those related to oil and natural gas; while oil 

and natural gas are strategically important to economic and social 

development, they do not constitute ‘a vital human need,’ prospecting, 

exploration and exploitation of energy resources are a complex 

endeavour; gathering and assessing State practice on oil and natural 

gas would take a relatively long time.160  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
158 Adele Airoldi The European Union and the Arctic Policies and actions (Nordic Council of 
Ministers 2008) p 76 
159 A/CN.4/591 Chusei Yamada’s fifth report <http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N08/249/11/PDF/N0824911.pdf?OpenElement> accessed 14 
January 2010 
160 Ibid p 3 
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The conclusion drawn from the report is that in the Governments opinion 

given, the oil and gas legal realities are not wholly addressed in international law. 

State practices differ and though the draft articles in question there might prove to 

pave the road somewhat for oil and gas codification in the future, the reality is that 

states ought to bilaterally agree upon utilisation of shared pools of resources.161  

One of the major factors in interstate relations in the Arctic concerning 

resources are the concerns over delimitations and consequently rights to resource 

exploitations. The debate over whether comprehensive ‘new’ legal instruments 

were needed in the Arctic was partly silenced with the Ilulissat Declaration in 

2008.162 The Ilulissat meeting was held in Greenland at the initiative of the Danish 

Minister for Foreign Affairs, the participants however were only five of the eight 

Arctic States, Canada, Denmark, Norway, The Russian Federation and the US.   

The declaration is controversial at best, to some a brilliant initiative to quell 

increasing tensions with regard to delineation of the outer limits of the continental 

shelf163 and environmental threats, to others it is a declaration of isolation of the 

five, even claimed by some NGO’s a contract of ‘carving up’ the Arctic and 

“paved the way for a land grab by countries who have claims to the continental 

shelf at the pole.”164        

The Arctic and the Antarctic regions have specified treaties addressing the 

environmental issues concerning them, though there is a significant difference in 

governance of those regions as a whole. The Antarctic is ‘blessed’ with the good 

fortune of an older regime of treaties, such as the Antarctic Treaty (1959) and 

later the Protocol on Environmental Protection to the Antarctic Treaty (1991).165 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
161 Ibid pp 2-3  
162 The Illulisat Declaration was adopted when five of the Arctic states met in Illulisat, Greenland 
in 2008.  
163 The wording of the declaration leaves no room for speculations as to the opposition to creating 
a new legal regime and that UNCLOS provides for “important rights and obligations concerning 
the delineation of the outer limits of the continental shelf, the protection of the marine 
environment, including ice-covered areas, freedom of navigation, marine scientific research, and 
other uses of the sea.” Furthermore and as a pivotal note for both Russia and the US: “We remain 
committed to this legal framework and to the orderly settlement of any possible overlapping 
claims.” in a curious manner, the planting of the national flag by Russia in 2007 ‘under’ the north 
pole as a logical step after their 2001 arguing that the Lomonosov Ridge was an extension of its 
continental territory and the irrefutable fact that the US has not ratified UNCLOS.   
164 anon. A ‘carve up’ deal <http://www.sikunews.com/art.html?artid=4946&catid=2> accessed 30 
January 2010 
165 Selected Texts of Legal Instruments in International Environmental Law 
<http://www.unep.org/law/PDF/Selected_text_Pages(1_143).pdf> 26 September 2009 
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But the Arctic has no traditional means of such a calibre specifically aimed at that 

region. The debate is going on whether the need for an umbrella or one consistent 

legal framework for the Arctic region is necessary, such as one might construe the 

Antarctic Treaty System (ATS) to be.  

Still the majority opinion of the scholars attending the Polar Law Symposium 

at the University of Akureyri in September 2008 seemed to be that new legal 

regimes addressing these two regions were not entirely feasible, but the 

implementation of the treaties and customs already evident ought to be more of a 

goal.166 This coincides with the Ilulissat Declaration of the A5 as some have been 

calling the five Arctic States attending the meeting in 2008.167 

2.7 International Standards? 

Are there international standards set for the utilisation of non-renewable 

resources? The simple answer is yes, however the considerations are so many that 

one has to categorise the international legal standards into fields of international 

law with a semi-classical definition. Firstly the standards could be considered 

from a top-down enumeration, firstly the state sovereignty,168 their right to exploit 

their own natural resources,169 states responsibility to adhere to general 

international legal sources, e.g. treaties and peremptory norms (jus cogens)170, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
166 Various verbal sources, such as Brian Burdekin, Guðmundur Alfreðsson and Malgosia 
Fitzmaurice to name a few.  
167 anon. A ‘carve up’ deal <http://www.sikunews.com/art.html?artid=4946&catid=2> accesses 30 
January 2010 and Selected Texts of Legal Instruments in International Environmental Law 
<http://www.unep.org/law/PDF/Selected_text_Pages(1_143).pdf> 26 September 2009 
168 The principle of Sovereign equality is stated in Article 2.1 of the Charter of the United Nations 
“The organization is based on the principle of the sovereign equality of all its Members.” 
The principle is further explained in the Declaration on Principles of International law concerning 
Friendly relations and Co-operation among States in accordance with the Charter of the United 
Nations.  
(a) States are juridically equal;  
(b) Each State enjoys the rights inherent in full sovereignty;  
(c) Each State has the duty to respect the personality of other States;  
(d) The territorial integrity and political independence of the State are inviolable;  
(e) Each State has the right freely to choose and develop its political, social, economic and cultural 
systems;  
(f) Each State has the duty to comply fully and in good faith with its international obligations and 
to live in peace with other States.   
169 Principle 21 of the Stockholm Declaration: “States have, in accordance with the Charter of the 
United Nations and the principles of international law, the sovereign right to exploit their own 
resources pursuant to their own environmental policies, and the responsibility to ensure that 
activities within their jurisdiction or control do not cause damage to the environment of other 
States or of areas beyond the limits of national jurisdiction.” 
170 Sources of international law are enumerated in general terms in article 38 of the ICJ Statute: 
1.The Court, whose function is to decide in accordance with international law such disputes as are 
submitted to it, shall apply:  
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their responsibility to effectively adhere to international legal conventions they 

have committed themselves to by ratification,171 ‘soft law’ instruments, especially 

in the field of regional cooperative venues on environmental issues and lastly 

domestic legislation and not only state practice but internal revision of the state on 

companies and other legal persons committed to the field of resource exploitation.  

The international standards here considered only apply to offshore oil and gas 

activities and thus need also be taken from a top-down analysis in the following 

list: 

1. Offshore oil and gas activities, as the focus within the concept have an 

effect on three fields of international law in which have set standards: 

a. Environmental law 

b. Maritime law 

c. Human rights   

2. Offshore oil and gas exploitations per say, have no set standards in a 

recognised field of international law or their subject as of today. But… 

3. Soft law instrument as defined by scholars, e.g. in the guidelines of the 

Arctic Council, may in time evolve into law proper. 

Therefore the assumption is that international ‘legal’ standards are in place 

when in comes to offshore oil and gas exploitation in the Arctic, even though not 

all are particularly aimed at or meeting the special needs of the region. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
a. international conventions, whether general or particular, establishing rules expressly recognised 
by the contesting states;  
b. international custom, as evidence of a general practice accepted as law; c. the general principles 
of law recognized by civilized nations;  
d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly 
qualified publicists of the various nations, as subsidiary means for the determination of rules of 
law. 
171 see section f in Article 2(1) of the UN Charter 
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Chapter Three  

Sustainable Development 
After Rio in 1992, the term Sustainable Development has become one of the 

principles that lay the basis for a common credo on policy and decision makers 

worldwide.172 The concept does not go un-criticised nor does it fast-set any and all 

implications linked to it, but in fact leaves much room for speculations and 

interpretation.  

The term here will be looked upon from the perspective of resource utilisation 

of oil and gas in the Arctic states of Iceland and Greenland.  

3.1 Sustainable Development 

Sustainable Development as a concept in international law has evolved from the 

original into three pillars: Economic and social development along with 

environmental protection.173 Within the elusive concept of sustainable 

development the non-renewable resource exploration and exploitation is a 

controversial entity. According to the United Nations Environment Programme 

(UNEP) Training Manual on International Environmental Law, the challenges of 

non-renewable energy are the backbone of some of the threats the environments 

faces today.174 The same source while citing the Brundtland Report175 outlines and 

enumerates various problems directly attributed to non-renewable resources 

usage, amongst others directly ‘blames’ energy use and production to 60% of the 

Climate Change situation.176    

To apply the environmental aspect to the exploitation per se, is a touchy 

subject since in the nature of the resources exploitation is in direct conflict with 

the main idea. To describe sustainable development in a wider spectrum 

Greenland’s quest for increased autonomy and ultimately sovereignty might rely 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
172 Louka p 53 
173 Louka p 52 
174 Training Manual on International Environmental Law pp 341-343  
175 Report of the World Commission on Environment and Development: Our Common Future; 
1987 <http://www.un-documents.net/wced-ocf.htm> accessed 12 April 2009; see also n 174  
176 Training Manual on International Environmental Law pp 342 



 

39 

heavily on these resources. Provided that the resources are viable to exploitation 

and the proceedings stay in the hands of the Self-Government. This is in sync with 

the Brundtland Report that directly recognises the ‘energies’ as a integral part of 

sustainability, but emphasises the need to change the energy usage from the 

‘traditional’ to a more environmentally viable and ultimately both renewable and 

more efficient.177 Here Greenland may have a disadvantage though energy usage 

has been moving gradually towards a more sustainably viable scenario, less 

carbohydrate use and e.g. the raising of hydroelectric dams.  

In Iceland, as claimed, 72% of its energy usage comes from renewable 

resources, the reality of the non-renewable resource exploitation seems to be little 

further away than that in Greenland. Iceland has for some time been focused on 

sustainable development as a ‘principle’ in various interdisciplinary fields. The 

environmental legislation, resource exploitation and of course the established 

domestic and foreign policy of the country is coloured by its adherence to the 

principle.178  

But sustainable development, as before said, is a debated subject and 

controversial, especially when it ought to apply in the field of non-renewable 

resources. Still four major elements are common in many experts opinion:  

1. The idea that the needs of present and future generations must be 

taken into account; 

2. The need to ensure that renewable and non-renewable resources 

are conserved and not exhausted; 

3. The requirements that access to and use of natural resources must 

take equitable account of the need of all peoples, and 

4. Recognition that issues of environment and development must be 

treated in an integrated manner.179 

In the 2008 GA report of the Secretary General on Implementation of Agenda 

21, the Programme for the Further Implementation of Agenda 21 and the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
177 Report of the World Commission on Environment and Development: Our Common Future, 
chapter 7 <http://www.un-documents.net/ocf-07.htm#VIII> accessed 13 April 2009  
178 Össur Skarphéðinsson Minister of Foreign Affairs report 2008 
<http://www.mfa.is/media/PDF/Report_on_foreign_and_international_affairs.PDF> accessed 14 
January 2010 
179 J. Ellis and S. Wood, ‘International Environmental Law’ in B.J. Richardson and S. Wood 
Environmental Law for Sustainability (Hart Publishing, Portland OR, 2006) p 375 
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outcomes of the World Summit on Sustainable Development180 an interesting 

timeline is established and the future envisaged of the application and the 

evolution of the concept. The three phases are set as the environmental phase 

(1948-1972), The environment and development phase (1972-2009) and lastly the 

sustainable development proper phase (2009-).181 

With regard to Sustainable Development, the three phases are characterised 

with the evolution from environmental concerns and legislative measures being 

implemented (first phase), to the recognition of the linking of environmental 

issues to development issues (second phase) to the ultimate core idea or: “ not 

only to integrate and combine environment and development in a synergistic 

manner, but effectively to mainstream the sustainability considerations into 

economic and developmental decision-making, and indeed to ensure that all 

development actions are approached through the prism of sustainability.”182 

What that may mean is that even though the shortcomings of the term in 

practicality; it is so far being integrated into state practice. The downfall is 

possibly its lack of effective governance measures.  

The reality is in Iceland that the official policy in is that of a diverse nature, 

on a local level sustainable development is constructed after local agenda 21.183 

On the international level, Iceland has thus far adhered to the Millennium 

Development Goals through its official policy in environmental concerns.184 

In a wider spectrum, the Nordic Council of Ministers, has furthermore in 2008 

declared that the Nordic region is to play a part as a frontrunner in sustainable 

development: “We, the Prime Ministers of Denmark, Finland, Iceland, Norway 

and Sweden, as well as the heads of the governments of the Faroe Islands, 

Greenland and Åland agree that climate change and work to promote sustainable 

development are among the most important challenges we face.”185 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
180 Implementation of Agenda 21, the Programme for the Further Implementation of Agenda 21 
and the outcomes of the World Summit on Sustainable Development 
Report of the Secretary-General A/64/50 <http://www.un.org/esa/dsd/resources/res_pdfs/ga-
64/SGreport_on_Implementation_of_Agenda21.pdf> accessed 29 January 2010 
181 Ibid pp 4-5 
182 Ibid p 5 
183 Local Agenda 21 can be found in section II, chapter 28 of Agenda 21: 
184 See the 2005 report from the ministry of the environment Velferð til framtíðar Sjálfbær þróun í 
íslensku samfélagi. According to the report, nine ministries contributed to the agenda according to 
the framework of Agenda 21 (Rio 1992) and from the Johannesburg action plan (2002). pp 8-9 
185 Nordic Council of Ministers Sustainable Development – New Bearings for the Nordic Countries 
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3.2 Governance and Issues of Non-Renewable Resources 

The principle is in development as one can see from the Brundtland original 

concept evolution into the three pillars before mentioned. Sustainable Governance 

is thus as the term implies, the theory of sustainable development being put to an 

administrative, either political or other form of social governance and ultimately 

aims to lessen the gap between the three pillar to an applicable governance.186 SGI 

is now used to determine to what extent the OECD member states are “capable of 

initiating and implementing necessary reforms in order to respond to common 

challenges such as globalized markets, demographic change, growing social 

inequalities or the scarcity of resources?”187 

In the Greenland-Danish Self-Government Commission’s Report on Self-

Government in Greenland’ executive summary,188 the economic model proposed 

by the Commission includes that mineral activities revenue should accrue to the 

Greenland Self-Government authorities.189 This is a fundamental criterion to fulfil 

for effective governance, i.e. the economic foundation has to be in place, though 

this part of potential income of exploitation is not in hand today, the prospect is 

possibly there.  

The controversially usage of the sustainable development by various actors is 

divided between the developed countries and NGO’s advocating for the 

environmental factor and the undeveloped countries claiming their right to 

development.190 Still the principle of a state sovereignty over its natural resources 

is firmly in place.191  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
Revised edition with goals and priorities 2009–2012 (Nordic Council of Ministers, Copenhagen 
2009) p 5 
186 The term Sustainable Governance Indicators (SGI) however is more to the point and provide 
for a more ‘hands on approach in comparative matters though more comprehensive and should not 
be confused with Sustainable Governance in any manner. SGI is an Organisation for Economic 
Co-operation and Development (OECD) analysis and comparison report, planned biannually from 
2009, addressing the need for reform with in the OECD member states.    
187 SGI Mission < http://www.sgi-network.org/index.php?page=mission> accessed 17 January 
2010 
188 Greenland-Danish Self-Government Commission, Report on Self-Government in Greenland’ 
executive summary 2008 p 8 <http://uk.nanoq.gl/sitecore/content/Websites/uk,-d-
,nanoq/Emner/Government/~/media/46185A4413C54A3D89D3D16F1D38F0D3.ashx> accessed 
8 January 2010 
189 N 188 accessed 8 January 2010 
190 N 175 p 52 
191 Louka p 49 
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To ultimately bring about governance, both at a local (state) level and in the 

international context, of sustainability, the two respective countries of Iceland and 

Greenland (Denmark) are somewhat an interesting comparison with regard to 

policy. According to SGI measuring, Iceland has two shortcomings: A resource-

rich environment has diminished Iceland's focus on issues of sustainability. And; 

Water and energy are abundant, but little attention is paid to conservation. 

Topsoil erosion is a persistent problem, with solutions blocked by farmers' 

political power.192 Whereas Denmark scoring considerable higher (7.4 vs. 5.8) has 

these comments: Danish policymakers have paid close attention to issues of long-

term sustainability. And; Economic growth has taken place against a background 

of high environmental standards, and growing renewable energy use.193 

The effect of sustainable development and sustainable governance is 

dependant on various external issues, the connection between all aspects 

sustainable development has ties in, the environment, human factors, policy and 

decision making and not in the least, economic factors. 

To achieve adequate sustainable development governance, the tools need to 

be in place. These specific tools need to address all three levels of economic, 

social and environmental concerns attached to the notion. They need to “ensure 

coherence, integrate policies, limit overlap and strengthen implementation and 

accountability”194 and also they need to be strengthened on the international, 

regional and national levels.195 

3.3 Other issues and bridging the gap of distinct instruments with a 

shared goal  
The issues at hand in the sphere of international environmental law are those of a 

diverse nature though the goal is a common one. To muddle the puddle the 

multitude of international obligations of states are becoming such a jungle of 

impenetrable access that the introduction of new international legal obligations 

either fall between the cracks or become so dominant that the old ones are 

forgotten or less emphasised. The interlinkage of those treaties and other tools of 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
192 see Key findings: Sustainability <http://www.sgi-
network.org/index.php?page=category&category=SF> accessed 3 February 2010 
193 Ibid 
194 Ositadinma Anaedu and Lars-Goran Engfeldt Discussion paper prepared for the third session of 
the the Preparatory Committee for WSSD Sustainable Development Governance At The 
International, Regional And National Levels p 2 
195 Ibid p 2 



 

43 

international environmental law as well as their effectiveness should then maybe 

take precedent over the implementations of new ones. 

The concept of interlinkage is in the most obvious use to join, two or more, 

things together. Within the scope of international law, especially in the 

environmental law family, the interlinkage is to tie together goals and objectives 

and bind with a series, or with an interwoven set of rules and/or legal frameworks 

aimed at the completion of these goals/objectives.196 

The ideal interlinkage model could thus be the proposed model of the 

Millennium Development Goal (MDG)197 for 2010 on environmental 

sustainability, at least according to the press release “Without Interlinkage, 

Millennium Development Goal on Environmental Sustainability Will Fall Short”198 

There in lies the proposition or at least the idea that in order to achieve one certain 

goal the co-operation relies on interlinking rules, law and/or framework(s) of 

institutions, Non Governmental Organisations (NGO’s), and even 

Intergovernmental Organisations (IGO’s) with the aim of working together on a 

multilateral level to achieve the goal.199 

One can see in the Ad Hoc Joint Working Group on enhanced cooperation 

and coordination between the Basel, Stockholm and Rotterdam conventions one 

of the clearest examples of interlinkage between various sources of international 

environmental law in the search of a solution to attain a common goal. Where 

three different, yet so alike, conventions have become a common ground to work 

on, or in the words of Chambers in attaining: ‘procedural streamlining’200 A 

concept aimed at centralising e.g. the collection and data storage a state might 

have obliged itself to, through various and different treaties and/or other 

obligations on an international level, effectiveness might be achieved otherwise 

unobtainable.201 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
196 Based on the Oxford Dictionary definition of the word interlink 
197 The Millenium Development Goal originates in the 2000 UN Millenium Summit, held in New 
York. The MDG is a collection of 8 goals set forth to be achieved by 2015 and based on UN 
General Assembly Res. A/54/959 (2000) GAOR 54th session 
<http://www.un.org/millennium/declaration.htm> accessed 30 September 2009 
198 Without Interlinkage, Millennium Development Goal ���on Environmental Sustainability Will Fall 
Short <http://www.ias.unu.edu/sub_page.aspx?catID=35&ddlID=709> accessed 25 September 
2009 
199 Ibid accessed 26. September 2009 
200 Chambers p 147 
201 Ibid p 147 
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The international Law on the environmental issues are combined of both 

‘soft-law’ and ‘hard-law’, the first being non-binding set of rules and ‘norms’ still 

with a legal relevance and the latter being legally binding, strictly speaking.202 The 

‘soft’ law is more easily presented and more often more attainable by the public, 

whereas the hard ones are tougher in legislating, are of a more complex nature but 

show in a way more effectiveness by measurable standards of other than a 

monetary nature. I.e. we will see judgments of courts, international sanctions etc. 

while soft law results more in (vague) guidelines though being more acceptable to 

individual states and easier to agree upon. NGO’s have in the last few years been 

able to address their concerns in various ‘hard-law’ venues, especially in court 

cases though almost solely by submitting amicus curiae briefs before the courts in 

isolated cases.203 The impact of NGO’s is no less in the soft law venues. 

3.7 Conclusion 
The sustainable development agenda does not mean stagnation, nor does it entail 

that non-renewable resource exploitation is frowned upon, but the questions of the 

link between environmental concerns and potential economic gain, does in fact 

get raised in relations with these two. Whether it is acceptable to aim for one at 

the cost of the other, i.e. to allow for a slack in environmental concerns for 

monetary gain.  

According to the three pillars of sustainable development, equilibrium of all 

three is the final aim. To reach that aim, the local interlinkage of all pertaining 

statutes, regulations and policies, is of the essence. 

In the wider spectrum, the regional and international, interlinking established 

treaties and supervising their implementation on an international level by IGO’s 

for example one might achieve a working model of effectiveness.204 The goal is a 

common one, and the question one can put forth is whether by interlinkage one 

has found a way to make things work as clockwork. 

Treaties all have an objective; otherwise their existence is a futile one at best. 

By peering past the individual articles of one treaty and seeing the forest as a 

whole, one might say that the first step of interlinkage has been taken. When the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
202 J B Skjærseth, O S Stokke and J Wettestad  <http://www.fni.no/doc&pdf/JBS-OSS-JW-GEP-
2006-3.pdf> 27 September 2009 
203 Methanex case Methanex Corp. v. USA, Final Award, 3 August 2005, UNCITRAL (NAFTA). 
204 Chambers n 94 
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‘side-dishes’ of individual treaties are combined, behold the whole of the feast, 

where the main course is the effectiveness of environmental law regimes. The 

United States Environmental Protection Agency (EPA) endangered species list is 

a ‘side dish’ of the ultimate goal of bio-diversity protection, as well as the fight 

against Persistent Organic Pollutants (POPs). The list is of a more specific nature 

and the latter two, more enveloping, but sharing a common aim, the environment 

perseverance, and interlinked thus. 

Regarding the offshore oil and gas exploitation, the AHDR expressed 

concerns over how the large scale resource exploitations might come in the way 

of effectively contribute to sustainable development in the Arctic as a whole. The 

reasons behind that are namely that corporations outside the Arctic are utilising 

the resources, transporting the out of the region and because of a shortage in 

overlap between local economies there is little chance of the potential 

accumulated wealth has any impact on constructing economic alternatives for the 

local communities survival after the extraction activities are finished.205   

But sustainable development as is, is one of the principle agenda of the Arctic 

Council, the Nordic Council of Ministers and the declared policy of Iceland in 

environmental matters as well as in Denmark’s foreign policy. The onset that as 

such it ought pertains to all resource exploitation and with the enormous effects 

offshore oil and gas utilisations will have in a variety of fields, this principle is a 

key factor.  
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Chapter Four 

Human rights issues 
It is notable in writings on climate change that if one would regard it as a human 

rights issue, the spectrum in which the phenomena is situation becomes quite 

larger than just environmental threats. The field is considerably widened when 

taking into account the ‘human factor’ or the rights. The aspects directly linked to 

offshore oil and gas exploitation in the Arctic states in question in the sphere of 

human rights issues here explore are two: The indigenous peoples and their status 

and claims to natural resources and in the wider context, whether sustainable 

development constitutes a human right de facto and how it effects the 

undertakings. 

 

4.1 Indigenous peoples 

Indigenous people as defined in article 1 of the International Labour 

Organisations Convention 169 (concerning Indigenous and Tribal Peoples in 

Independent Countries)(ILO 169),206 all have claim under article 27 of the 

International Convention on Civil and Political Rights (ICCPR), to “enjoy [in 

community with the other members of their group] their own culture, to profess 

and practise their own religion, or to use their own language.”207 In the general 

comments regarding said article 27, the expanded rights under the provision 

entails that the lifestyles of the peoples ‘might’ be associated with territory and 

the use of its resources. Special mentioning is of the indigenous communities 

constituting minorities within a State.208 

In the case of Lubicon v. Canada209 view of the Human Rights Committee 

adopted the above-mentioned general comment, though the case itself did not 

involve directly a dispute over ownership, it raised some question with regards to 

enterprise initiated by other than the indigenous and the effect on them. The case 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
206 ILO 169 <http://www.unhchr.ch/html/menu3/b/62.htm> accessed 30 March 2009  
207 Article 27 ICCPR <http://www.unhchr.ch/html/menu3/b/a_ccpr.htm> accessed 28 March 2009  
208 General Comments 23 The rights of minorities Article 27, (3.2) 
<http://www.unhchr.ch/tbs/doc.nsf/0/fb7fb12c2fb8bb21c12563ed004df111?Opendocument> 
accessed 30 March 2009  
209 Lubicon Lake Band v. Canada, Communication No. 167/1984 (26 March 1990), U.N. Doc. 
Supp. No. 40 (A/45/40) at 1 (1990). <http://www1.umn.edu/humanrts/undocs/session45/167-
1984.htm> accessed 27 March 2009  
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evolved around the fact that on the 10.000 square kilometres of the tribe’s 

territory had been leased to resource exploitation (forestry) and exploration (oil 

and gas) to private companies, seriously hindering the tribe in practicing the 

traditional means of subsistence.210  

The factual human rights issued in this dispute were with regard to article 27 

of ICCPR and the Lubicon Lake Band’s people threatened by Canada allowing 

the provincial governments of the first mentioned lands, expropriation for ‘private 

corporate interests’211 Needless to say both infringements on the rights of 

indigenous peoples under article 27 and the actual gains from resource 

exploitation within indigenous peoples areas or land are interlinked. 

In Rune S Fjellheim‘s article Arctic Oil and Gas – Corporate Social 

Responsibility one of the principal concerns is who is deciding the undertakings. 

Whether it is the governments of the respective states or the corporations that see 

a profitable venture.212 The actual truth is that the answer in the last few years 

ought to be that the people (indigenous?) have the final say. I.e. the initiative may 

come from either of the two first mentioned but then there is always the increased 

pressure on both governments and corporations to put the people of the respective 

areas first. There is the internationally accepted human rights standard of free, 

prior and informed consent to abide by.213 This criterion is also set out in article 19 

of the UN declaration on the Rights of Indigenous Peoples. But what furthers the 

criteria is the provision in article 18 that says the peoples have the right to 

participate in decision-making in matters that could affect their rights.214   

Although there is an established tradition formed of various impact 

assessments tools applied to different fields of the nations existence, Fjellheim 

points out that the alternative to these and to fulfil the free, prior and informed 

human rights criteria, there is the negotiation approach.215 Whereas the indigenous 

people in Fjellheim’s opinion are well equipped to ‘hold their own’ and choose in 
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211 Ibid  
212 Rune S. Fjellheim John B. Henriksen: Oil and Gas Exploitation on Arctic Indigenous Peoples’ 
Territories. Human Rights, International Law and Corporate Social Responsibility: (G·ldu È·la – 
Journal of Indigenous Peoples Rights No. 4/2006); p 11 
213 Ibid pp 13-14 
214 United Nations Declaration on the Rights of Indigenous Peoples 
<http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf > accessed 30 January 2010  
215 Fjellheim and Henriksen pp 13-15 
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their best interest without undue pressure from either the states governments or 

the corporations.216  

The principle of ownership expressed in article 17 of the United Nations 

Universal Declaration on Human Rights217 is not necessarily a concept indigenous 

people of the Arctic have taken to heart. No dispute will arise regarding the 

significant difference of the concept of ownership between the indigenous and 

their respective states. But the ties with the land and its resources many (if not all) 

indigenous peoples have, are being safeguarded and recognised in recent past. In 

articles 25 & 26 of the United Nations Declaration on the Rights of Indigenous 

Peoples as well as article 14 of the ILO convention there is the express 

recognition of the rights to control and own their land.218 And although not 

expressively linked to the question put forth here, a special mentioning of the 

Convention on Biological Diversity is needed as one of the major instruments 

safeguarding indigenous rights to resources.219 

As above stated the international legal instruments are swayed towards the 

indigenous peoples rights and the text is in place, but then the implementation of 

said tools is another matter altogether.220 The differences between the eight Arctic 

states are as diversified like the countries are many, although there are 

harmonious notes struck towards the resource rights of the indigenous peoples in 

all relevant states. Said note can be attributed to the international legal instruments 

enumerated above and e.g. though the ratifications of ILO 169 is far from being 

‘acceptable’ the other soft-law instruments are gradually creating norms for all to 

heed. 

Indigenous Peoples of the Arctic have enjoyed access for generations to 

renewable resources such as caribou, reindeer, vegetation and growth as well as 

fish stocks and marine mammals. The non-renewable ones have had less impact 

on their lives and not really made a difference to their lives until the resource 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
216 Ibid p 22 
217 Universal Declaration of Human Rights), G.A. res. 217A (III), U.N. Doc. A/810 at 71 (1948).  
218 United Nations Declaration on the Rights of Indigenous Peoples; 
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30 March 2009   
219 Convention on Biological Diversity <http://www.cbd.int/doc/legal/cbd-un-en.pdf> Accessed 30 
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220 See Legal Systems chapter in the Arctic Human Development Report, 2004; p 107 
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explorations and exploitations of the 20th and the 21st centuries. Still there is 

growing concern within the international community over the land right and 

issues of ownership with indigenous peoples. The claim is that the lands of 

indigenous peoples have been disproportionately affected by various development 

undertakings221 and that they ought to have a more active role in deciding the 

usage of their territories.222 

Although far from being a comprehensive list of definitive definition legal 

provisions for neither indigenous peoples nor comprehensive resource listings, 

there are here arguments to support the indigenous peoples of the Arctic have 

indeed a legitimate claim to the natural resources of ‘their’ lands. Granted that the 

land-claims have not been addressed here, the practice of the Canadian case 

mentioned above as well as in the general comments on article 27 lead one to the 

conclusion of that validity.  

The Lubicon case caused a little `pondering, whereas the claim of the people 

was met with the ‘negotiation’ method, a method in its own rights as just as they 

get. The brainteaser is not that adequate compensations offered in similar cases or 

the cessation of some activities, nor even the lack of free, prior and informed 

consent, but the cold, hard fact that indigenous people are not gaining (selling) the 

resources to their benefits solely. Fully bearing in mind the concept of state owned 

resources there is still doubt of justice lingering. Private ownership of a land by a 

farmer in Iceland, allows for the sole exploitations of resources that particular 

territory offers, excluding though oil and gas if found. Say the land offers Eider 

duck feathers, the farmer digression is uncontested to dispose of said resource in 

any manner he sees fit through the ownership of his land and the qualities offered 

by it (provided taxation is taken into account). This is not the case it seems with 

most indigenous peoples. 

But the ownership notion, elusive as it is in conformity with other 

characteristics of human rights nature regardless of generation, IS indeed being 

safeguarded with indigenous peoples’ and through international legislation, hard 

and soft.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
221 United Nations Resource Kit on Indigenous Peopless’ Issues (New York 2008) p 15  
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Although there is an established tradition formed of various impact 

assessments tools applied to different fields of the nations existence, Fjellheim 

points out that the alternative to these and to fulfil the free, prior and informed 

human rights criteria, there is the negotiation approach.223 Whereas the indigenous 

people in Fjellheim’s opinion are well equipped to ‘hold their own’ and choose in 

their best interest without undue pressure from either the states governments or 

the corporations.224  

And though warranted a special segment but squeezed into this one, is the 

social impact these undertakings have had in the past and will have are of a 

gigantic scale. Though projects of a similar nature are not to blame (or to 

congratulate on a job well done) for a totally different social structure than elder 

generations of indigenous people were brought up in, the fact remains that 

westernised modernisation has indeed made its way in a large portion of the 

Arctic.225  

4.2 Sustainable development as a human rights issue 
In the earliest attempts towards codifying an international environmental legal 

regime, environmental threats were by some thought to be a rights issue.226 The 

trend manifests itself thus; the integration of distinct bodies of law is needed and 

the need to look upon the environment from human rights and development 

promotion angles.227 As seen in chapter 3 the concept of sustainable development 

has four basic elements, two of which are highly relevant when making the 

connection between the concepts of sustainable development as is and human 

rights. To strengthen the hypothesis, the fourth of these elements basically 

encourages, though not in so many words, the integration of development and the 

environment, and then the human rights: will follow.228 Furthering the concepts 

ties is in principle 1 of the Rio Declaration: “Human beings are at the centre of 
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224 Ibid p 22 
225 see both Marcelle Chabot: Economic changes, household strategies, and social relations of 
contemporary Nunavik Inuit. Polar Record. Vol. 39, #208, January 2003. for a focused outline of 
the changes AND AHDR (Arctic Human Development Report) 2004. Akureyri: Stefansson Arctic 
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226 Casssese p 488 
227 Ibid p 488 
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concerns for sustainable development. They are entitled to a healthy and 

productive life in harmony with nature.”229 

What Sustainable Development as a human right issue entails can also be 

found in the wording of the Brundtland report: “Sustainable development is 

development that meets the needs of the present without compromising the ability 

of future generations to meet their own needs.”230  

To clarify the concept of the interlinkage between human rights and 

sustainable development, a brief outline of human rights is in order. Human right 

as defined in the preamble to the Universal Declaration of Human Rights 

(UNDHR): 

Whereas disregard and contempt for human rights have resulted in 

barbarous acts which have outraged the conscience of mankind, and 

the advent of a world in which human beings shall enjoy freedom of 

speech and belief and freedom from fear and want has been 

proclaimed as the highest aspiration of the common people231 

And how better to ensure that all human beings enjoy the freedom from want 

than to envisage that the environment is one of the cornerstones in providing. In 

all manner of speaking, the surroundings of one man is pivotal to ensure his 

survival, be that access to clean water, food, shelter and anything else of a similar 

nature directly applicable to his most basic needs and/or his given rights as spelled 

out in the UNDHR and other human rights instruments. 

This theory is in no way a model one, inexplicable nor formed in a void. The 

intermingling of human rights with other schools of legal classification has been 

unavoidable since the introduction of the concept into human rights instruments. 

The African Charter on Human and Peoples Rights and the San Salvador Protocol 

to the American Charter of Human Rights have both made environmental 

concerns as well as the right to development a human rights issue.232 
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In the 2008 report of the Secretary General on Agenda 21, written in a critical 

time on account of the world economy crisis233 a remarkable view is put forth on 

the sustainable development ambiguity and the lack of a concrete interpretation: 

Sustainable development starts with a conundrum. In a finite planet 

the continued growth in the use of materials or throughput will 

eventually lead to ecological disaster; but conventional economic 

growth is absolutely essential at least until the large differences 

between developed and developing countries—in incomes, quality of 

life, human development indicators, and levels of poverty and 

deprivation—are bridged. In the first instance, the concept proposes 

that the unfinished agenda of development be completed apace, but in 

a manner that minimizes the pressure on natural resources and starts 

laying the foundation of the transition to a sustainable society.234  

The finite planet, a notion that one has to take into consideration with non-

renewable resource exploitation, is at the heart of sustainable development as a 

human right. The UN Charter, articles 55 and 56, emphasise economic and social 

progress as well as encourages the quest for higher standards of living.235 The 

widening gap between developed and developing countries impeded the 

realisation of human rights in a global context. 

The wording is rather plain and constitutes a declaration of sorts, the 

conundrum is underlining the theory that a fundamental human right is indeed the 

right to a healthy environment and to some the right to development, even though 

not universal, i.e. a third generation of human rights, only applicable to some not 

all.236 The first two generations of human rights are according to Smith, civil and 

political rights, at the heart of most of the human rights treaty regimes, second 

generations of human rights are then the rights in both 1966 treaties (the 

International Covenant on Economic, Social and Cultural Rights and the 

International Covenant on Civil and Political Rights), more indeterminate than the 
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233 Secretary General report on Agenda 21<http://www.un.org/esa/dsd/resources/res_pdfs/ga-
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234 Ibid 
235 UN Charter article 55 and 56, see further Rhona K. M. Smith Textbook on International Human 
Rights (Oxford University Press, New York 2005) p 366 
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first generations right.237 Another characteristic of the third generation is apart 

from the selectiveness, are the generalities in which they are aimed at. Classifying 

them a more amorphous reality than the first or the second generations, but 

possibly just a moral or even philosophical element that still has to ascertain itself 

in international law proper.238 

Some twenty-four years ago, in 1986 the Declaration on the Right to 

Development239 was proclaimed. Needless to say there were obstacles in the way 

and it was not until 1993 in the Vienna Declaration, following the Vienna World 

Conference on Human Rights that the right to development was declared an 

integral part of fundamental human rights.240  

4.3 Conclusion 

Bearing that in mind that Sustainable Development, as a concept is integrally 

connected with traditional indigenous way of life,241 The respect for the 

environment comes first, the realisation of resources are needed for survival and 

that the generation today utilising the resources has to keep in mind the next 

generations needs. 

In the current fields of human rights, as indicated by the United Nations 

Office of the High Commissioner for Human Rights list of human rights issues, 

climate change, environment and development have a fixed seat.242 To use the 

words of UNDP report from 1998: “Human rights and sustainable human 

development are interdependent and mutually reinforcing. Development is 

unsustainable where the rule of law and equity do not exist; where ethnic, 

religious or sexual discrimination are rampant; where there are restrictions on 
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free speech, free association and the media; or where large numbers of people 

live in abject and degrading poverty.”243 

Thus human rights approach is to be the foundation for sustainable 

development, where the latter cannot exist with out the former, and potentially for 

the sake of argument, the former cannot survive without the latter. 
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Chapter Five 

A Look at Iceland and Greenland 
The islands of the Arctic, Greenland and Iceland, prove to be an interesting 

comparison on various levels. Their status in the international sphere, both as 

individual states with regard to their sovereignty and also in the details of their 

undertakings in dealing with the international community. 

5.1 Iceland, an overview 

Iceland is a relatively small island, with a fairly homogenous population of about 

320.000 inhabitants.244 It is a constitutional republic with a written constitution 

from 1944, gained independence from Denmark the same year. It has been a 

member of the UN since 1946. The history of Iceland is still not easily 

sidestepped in comparison with Greenland. Both states were under Danish rule, 

Iceland gained home rule in 1904 and in 1918 with the Act of Union recognised 

Iceland as a sovereign state under a common King.245 In 1874 a written 

constitution, Iceland’s first, allowing Iceland legislative powers though with the 

King’s right to veto and all foreign affairs were still in the hands of the Danish 

crown.  

Iceland enjoys immense natural resources, most of which are renewable, 

marine resources, geothermal, diatomite and hydropower. Its focus points are at 

the sustainable use of those. Iceland ratified the UN Framework Convention on 

Climate Change in 1993, as well as the Kyoto Protocol in 2002.246 About 72% of 

the energy consumption of Iceland comes from renewable resources.247  

Ongoing are still some disputes over claims as to who owns these resources, 

the most domestically focused debate is over who owns the marine resources.248 
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policy/environment/> accessed 5 January 2010 
247 Ibid 
248 See Guðrún Gauksdóttir Eru aflaheimildir eign í skilningi 72. gr. Stjórnarskrárinnar? from 
Birgir Tjörvi Pétursson (ed.) Þjóðareign Þýðing og áhrif stjórnarskrárákvæðis um þjóðareign á 
auðlindum sjávar (Rannsóknamiðstöð um samfélags- og efnahagsmál UGLA 2007) pp 73-102 
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As a matter of perspective for the decisions already taken in the case of non-

renewable resource exploitations, a short overview of these debates will be 

addressed here. 

In short, the Icelandic government at one point, decided to harmonize with a 

semi-sustainable outlook, the fisheries, by introducing a quota system. The quota 

was decided on an annual basis, originally just awarded to people / companies that 

had a significant experience in the field and on occasion to local municipalises. It 

is granted that this is quite a simplification on the subject, but it stands to reason 

the debates that have followed, i.e. the ownership issues.249 

The ownership issues on the fishing quota, whether the actual ownership is in 

the hands of the people as a whole (and than the state governing it) or in deed the 

people and the companies that in fact are fishing, and as such have a percentage 

from each annual quota ‘handed’ to them. In the Icelandic constitution the notion 

of ownership is safeguarded in article 72, and though the ownership there is not 

the ownership of the people (the nations as a whole) the article still safeguards the 

right to own, albeit the second paragraph allows for nationalisation and/or 

expropriation, given that adequate compensations will be awarded to the original 

owner. 

Still the interesting issues that have arisen with in the fisheries quota debate 

are relevant to the non-renewable resource exploitation on one harmonising note, 

i.e. the note of ownership. The fossil fuel ownership in Iceland is though covered 

with three statutes: the Act on the Ownership of the Icelandic State of Resources 

on the Seabed No 73/1990, the Act on Survey and Utilisation of Ground 

Resources No 57/1998 and the Act on Prospecting, Exploration and Production of 

Hydrocarbons No 13/2001, whereas the fisheries ownership is addressed in the 

Act on Fisheries Management No 116/2006, where article 1 clearly states that the 

exploitable marine stocks are the common property of the Icelandic Nation. The 

issue of ownership of hydrocarbons in Icelandic jurisdiction will not be addressed 

further than by pointing out that by looking at article 1 of Act No 73/1990, which 

is harmonious to article 3 of Act No 13/2001 which states: The Icelandic state 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
249 see further Ragnar Árnason Þjóðareign á fiskistofnum: Hagrænar afleiðingar ? from Birgir 
Tjörvi Pétursson (ed.) Þjóðareign Þýðing og áhrif stjórnarskrárákvæðis um þjóðareign á 
auðlindum sjávar (Rannsóknamiðstöð um samfélags- og efnahagsmál UGLA 2007) pp 107-127 
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owns hydrocarbons according to article 1. A holder of a production licence may 

be conveyed the ownership of hydrocarbons produced by him. 

As of today no indication has been made known whether possible Icelandic 

petroleum finding can affect the economy of the nation to a substantial degree in 

the near future, what effect it will have on infrastructure and the social impact it 

will have.  

5.1.1 Transition towards non-renewable resource exploitation 
In the wake of an economic crash in late 2008, Iceland shifted in higher gear with 

regard to its potential natural resources usage. In an address on Iceland’s foreign 

policy, then a minister of foreign affairs and external trade, Ingibjörg Sólrún 

Gísladóttir delivered before the Althing250 the nations three principals strengths 

were enumerated as: Experience in the sustainable use of marine resources, 

expertise in the use of renewable energy sources and [its] important historical 

milestones in the campaign for gender equality and the strong image of Icelandic 

women.251 Claiming that under the principles of international law and with 

responsible participation in international cooperation combined with the strengths 

of the “dynamic international co-operation” of Iceland with other states, the 

minister deemed the country facing a bright future. Interestingly the minister did 

not mention in her address anything regarding international cooperation in the 

field of natural resource utilisation but made a brief note of the Small Island 

Development Project and Iceland’s role in addressing the “needs and wishes of 

[small island states] in the Caribbean and the Pacific, and in close co-operation 

with their people we intend to work on resource management, energy matters, 

environmental affairs and gender equality.”252 

On 22 January 2009, Iceland opened its first bidding for the oil and gas fields 

in the Dreki area. The first round of bidding wound up as a bit of a 

disappointment for all parties involved, since the parties bidding withdrew their 

bids. Closing date of the first licensing round was on the 15 May the same year 

and two applications were received, first from the Aker Exploration AS and the 

latter a joint venture of Sagex Petroleum and Lindir Explorations. By 20 July 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
250 The Althing (Alþingi) is Iceland’s parliament. A 63 member, 4 years term, highest legislative 
and fiscal power of the nation. 
251 Ingibjörg Sólrún Gísladóttir an address delivered 8 April 2008 before Althing (Alþingi) 
regarding Iceland’s foreign policy <http://www.mfa.is/speeches-and-articles/nr/4198> accessed 7 
November 2009 
252 Ibid 
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Aker Explorations withdrew their application due to “change in company 

strategy” and two months later, on 22 September Sagex Petroleum also announced 

their withdrawal from the joint application they formerly made. According to the 

Icelandic National Energy Authority (NEA), communications with the interested 

oil companies that did not partake in the first round, revealed the reasons to be i.e. 

“...the poor economic conditions at the time of the licensing round, with the 

accompanying difficulties with financing the exploration, especially given the 

risks involved with starting exploration in a frontier area such as the Dreki 

Area.”253 

In a Christmas address in 2009, the NEA Director General, Guðni A. 

Jóhannesson made a point of mentioning the aftermath of the withdrawals made 

by the two parties earlier that year. His sentiments were that by looking to the 

experience of others, such as the Greenland experience we might benefit in future 

undertakings in the field as well as acquiring from the interested parties to the first 

round of bidding recommendations to improving Iceland’s status and pave the 

road for future rounds success.254 

The history goes a little further back than the above-mentioned dates indicate, 

twice has Iceland awarded exploration licences, the first in 2001, where the 

Norwegian company InSeis was awarded a 3 year prospecting licence and the 

latter in 2002, where TGS-NOPEC was awarded a one month prospecting licence. 

Both these licences were on the southern Jan Mayen ridge.255 

Interestingly enough is that in both these cases, the licensees acquired seismic 

reflection data and its noted in the introduction document cited here that both have 

put that data up for sale, whereas these two licensees are the first since 1978 to 

conduct surveys on a purely commercial basis.256 A list of existing industry and 

government seismic datasets is to be found in Appendix A. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
253 Icelandic NEA ‘Withdrawal of joint application by Sagex Petroleum and Lindir Exploration for 
an exploration and production licence in the Dreki Area’ (News from the NEA website 23 
September 2009) accessed 2 October 2009.    
254 Guðjón A Jóhannesson Christmas address 
<http://os.is/Apps/WebObjects/Orkustofnun.woa/1/wa/dp?detail=27455&id=5607&wosid=5EQQ
YAaDZKYFADEV6FXHb0> accessed 14 January 2010 
255 NEA Exploration for oil and gas in Icelandic Waters 2007 to be found on < 
http://www.os.is/Apps/WebObjects/Orkustofnun.woa/1/wa/dp?id=2371&wosid=UQNIqMNZyn5
AVWXVnZ6qvg> accessed 24 January 2010 
256 NEA Exploration for oil and gas in Icelandic Waters 2007 
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In 1981 Iceland and Norway signed a bilateral agreement on the continental 

shelf between Iceland and Jan Mayen, following a 1980 agreement on fishery and 

continental shelf questions.257 The history leading up to the agreement was of a 

dispute that arose between Iceland and Norway on the continental shelf whereas 

Iceland in 1979 adopted Act No. 41/1979 in which declared a 200-mile EEZ,258 

although article 7 of the same Act stated that agreements with neighbouring states 

on a case to cases basis decided otherwise, and that between the Faroe Islands and 

Greenland a median line decided the delimitation of the EEZ as well as the 

continental shelf259.  

In the agreement, the criteria of a joint venture contract between the parties is 

set forth and that each state has a 25% claim to the others exploitation endeavours. 

Still the contract is vague in some manners, especially with regard to how to 

define to which extent parties have a claim in the undertakings of the other, 

whether the contracting party can grant licences to a quarter of the other party’s 

area in question or whether it can claim a quarter of the proceedings.260 

5.1.2 Existing Legislation 

In 1979 the Act No. 41 on territorial waters, EEZ and the continental shelf was 

passed. There the states sovereignty over research and the utilisation of natural 

resources, both in the EEZ261 and the continental shelf262 was codified in 

accordance with international law at the time as well as in accordance with 

domestic legislation.263  Iceland passed laws in 2001, Act No. 13/2001 explicitly 

aimed at regulating prospecting, exploring and producing hydrocarbons. These 

laws have undergone changes since they were initially passed, namely the changes 

have been made annually three times in the recent past 2007, 2008 and 2009.264 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
257 The 1980 agreement held in article 9, a conciliation commission appointed by the parties ought 
to submit recommendations with regard to the dividing line for the shelf area between Iceland and 
Jan Mayen. It furthermore entailed that “close mutual consultation and close cooperation” were to 
be initiated to adopt and enforce safety regulations in the event of any activities of exploration or 
exploitation of natural resources on the shelf area in question (see article 10). Full text of the treaty 
<http://157.150.195.10/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/isl-
nor1980fcs.pdf> accessed 1 February 2010  
258 Article 3 of Act No. 41/1979 
259 Article 7 of Act No. 41/1979 
260 Margrét Vala Kristjánsdóttir Undirbúningur fyrir veitingu leyfa til rannsóknar og vinnslu 
kolvetnis a Report for the commission on the continental shelf and oil prospecting, NEA 2006. 
261 Article 4 of Act No 41/1979 
262 Article 6 of Act No 41/1979 
263 Article 2 (2) of Act No 41/1979 
264 Acts No 49/2007, No 166/2008 and No 8/2009 
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In the commentaries to the original bill the need for existing legislation on oil 

and gas exploitation was heavily emphasised because of interested parties such as 

foreign oil companies.265 Before that no existing legislation was in place except an 

article in the legislation on the ownership of the Icelandic state on seabed 

resources (Act No 73/1990) where the minister of industry had a general provision 

on granting licences to exploit them and then Act No 41/1979. In describing the 

need for this legislation it is ironic that in part II of the commentaries it is 

admitted that since there are less odds of ever finding hydrocarbons worth 

exploiting in Iceland than in the neighbouring states the need for a detailed 

legislation based on said states experience is not in place. Therefore in the original 

bill is as well as the legislation is only thought of as a framework to begin with.266   

The legislation in Iceland is rather widely scattered when it comes to 

regulation oil and gas exploitations, the multitude of acts can be accredited to the 

various fields it is meant to regulate, such as the environmental factors, safety 

regulations, labour law etc. all in all falling under statutes that are derived from 

nine ministries according to a compiled list found on NEA’s website.267 

The specific environmental and shipping concerns enumerated are almost all 

in 

Still as according to the original comments in the bill to the 2001 act, the 

prospects have not been deemed good at finding hydrocarbons in a feasible 

quantity for exploitation thus far. The legislation towards oil and gas findings in 

the Icelandic EEZ has thus been amended as before said on several occasions.  

5.2 Greenland, an overview 
Greenland is the worlds largest Island, it is also claimed to be the worlds less 

densely populated area. Its inhabitants are roughly 56000 and around 90% of them 

Inuit  (indigenous). The international status of Greenland is that of no actual status 

in “international law [as pertaining to] international convention[s].”268 

Furthermore Greenland’s status in various international legal perspectives is thus 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
265 Bill for L. 13/1001 < http://www.althingi.is/altext/126/s/0182.html> accessed 19 January 2010  
266 Ibid 
267 see Yfirlit um um lög og reglugerðir sem tengjast leit, rannsóknum og vinnslu olíu < 
http://www.os.is/Apps/WebObjects/Orkustofnun.woa/1/wa/dp?id=6407&wosid=UQNIqMNZyn5
AVWXVnZ6qvg> accessed 23 January 2010 
268 Natalia Loukacheva The Arctic Promise, Legal and Political Autonomy of Greenland and 
Nunavut (University of Toronto Press, Canada 2007) p 105  
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derived from Denmark’s obligations to individual conventions and treaties.269 The 

Greenland-Danish Self-Government Commission’s Executive Summary allows 

and proposes for a more active control of the Self-Government in international 

relations in areas directly concern Greenland and “entirely relate to fields of 

responsibility that have been taken over by Greenland authorities.”270 

Greenland was granted Home Rule in 1979 and in a referendum on 25 

November 2008, 75.5% of the electorate voted in favour of self-governance. 

Foreign affairs are though still in the hands of Denmark and Greenland is largely 

dependent on subsidy from them. According to Loukacheva the growing desire 

for greater autonomy is rooted within changes in national and international 

realities, the demand for standing and recognition in a global context, greater 

independence in governing internal affairs and lastly the self-sufficient economy 

to minimize Greenland dependence on Danish transfers.271   

The last point is interesting on a wide level of disciplines, the economical 

factor is curiously interesting in the light of early 21st century decolonisation as 

could be interpreted here and an emergence of a state thus far heavily dependent 

but possibly able to become a major role player in the world economy. The other 

disciplines are not in the least less suited to awake an active interest, e.g. the legal 

factor, how a ‘new’ state will assert itself in the grand scheme of things in the 

international community. And lastly, not necessarily minimizing others in the 

enumeration, the questions answered as to how socio-cultural factors will be 

affected in an indigenous society such as the one in question in Greenland. 

5.2.1 Non-renewable Resources in Greenland 
The Greenland Home Rule Government established the Bureau of Minerals and 

Petroleum (BMP) in 1998 to administrate the mineral exploration and 

exploitation.272 BMP is the only authority under the Greenland Home Rule 

governing minerals273 and according to their homepage also in dealings with 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
269 Loukacheva  p 105 see also Section 10(1) of the Home Rule Act 
270 Greenland-Danish Self-Government Commission’s Report on Self-Government in Greenland’ 
executive summary 2008 p 10 
271 Loukacheva p 147. 
272 Greenland Mineral Exploration Newsletter November 1998 
<http://www.geus.dk/minex/MINEX15.pdf> accessed 13 April 2009  
273 BMP highlights - Application Procedures, Standard Terms and Rules for Field Work in 
Greenland (Mineral Prospecting and Exploration) 
<http://www.bmp.gl/minerals/booklet_final_23_01_09.pdf> accessed 13 April 2009 
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petroleum licensing exclusively.274 The resources here in question are diversified, 

ranging from gold, olivine, rubies and diamonds to oil and gas. This enumeration 

is in no way exhaustive since the claim is that approximately 75 different types of 

minerals are to be found in Greenland.275 

In the creation of BMP, Greenlander’s overtook the ‘political’ responsibility 

that lay formerly with the Danish Mineral Resources Administration for 

Greenland.276  

In the beginning of the 1970’s, exploration for hydrocarbons began in 

Greenland, with the drilling of five exploration wells.277 Only one yielded traces 

of hydrocarbon. 

5.2.2 Existing legislation 

The main governing legislation regarding non-renewable resources in Greenland 

is primarily consisting of two separate and rather distinctive legal texts; firstly the 

Greenland Home Rule Act278 and secondly the Mineral Resource Act.279 In the 

before mentioned it is noticeable that in section 8 there is the “fundamental right” 

of the residents of Greenland in respect to Greenland’s natural resources. In the 

latter, in chapter 9 subsections the revenue is not the residents but is to be divided 

between the Home Rule Government and the Danish Government, though special 

provisions are found in subsection 4 should the revenue exceed 500 million DKK 

annually the division is to be stipulated by law, after negotiation by the two 

parties. It is notable that the annual subsidy in 2009 was 3,643,000,000 DKK.280 

The Mineral Resource Act has distinctive characteristics varying from the 

Icelandic legislation and quite notable in their uniqueness. Firstly there is the fact 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
274 BMP essential functions of BMP <http://www.bmp.gl/administration/administration.html> 
accessed 6. January 2010 
275 Economy and industry in Greenland; 
<http://eu.nanoq.gl/Emner/About%20Greenland/EconomyIndustry.aspx> accessed 13 April 2009  
276 Greenland Mineral Exploration Newsletter November 1998 
<http://www.geus.dk/minex/MINEX15.pdf>, see n 272 
277 Announcements of objectives and plans for future oil and gas exploration in Greenland BMP 
2003. < http://www.bmp.gl/petroleum/2003_Strategy%20Summary.pdf> accessed 18 January 
2010 
278 Official Translation: Act No. 577 of 29 November 1978 THE GREENLAND HOME RULE 
ACT <http://www.stm.dk/_p_12712.html> accessed 14 April 2009 
279 Unofficial Translation Mineral Resource Act, no. 335, 1991 
<http://www.bmp.gl/administration/EB1_20ba_10nn_Mineral-Resources-Act-sec.pdf> accessed 
14 April 2009   
280 Greenland Statistics Greenland in Numbers 
<http://www.stat.gl/LinkClick.aspx?link=Intranet%2fGIF_2009_WEB.pdf&tabid=36&mid=391&
language=en-US> accessed 14 January 2010 
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that all mineral resources are governed by the act, secondly that in Chapter 11, 

section 32 the population of Greenland, though with the respect of licensees 

(subsection 2) and possibly under local municipal governance (subsection 3), are 

allowed “[as hitherto] to collect and extract resources without this requiring a 

licence under this act.”281 

All licences are though subject to an agreement between the Greenland Home 

Rule Government and the Danish Government.282  

5.3 Comparison of domestic and international legal regimes regarding 

various fields of resource exploitation  

The difficulties of comparing international law regarding resource exploitation to 

those of individual states present themselves when looking at the status of said 

countries in the larger picture, e.g. Iceland is a sovereign state, is a member of the 

European Free Trade Association (EFTA) and just recently has expressed 

willingness to enter the EU. Greenland on the other hand is an autonomous entity 

under Danish rule and furthermore in 1985 withdrew from the EU and today is 

basing its relations with the EU on a special agreement.283 

The difference between the ways states regulates their hydrocarbons activities 

depends on various internal (and external) realities. To name just a few states have 

considered other resource exploitations regulations, over time technological 

advancements, external influences in economy and evolving governance, 

geological realities, the states industrialisation status, political landscape and the 

internal economy.284  

Generally hydrocarbons utilisation falls into two categories, on one hand the 

production sharing contracts285 and / or service contracts286 and on the other hand 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
281 The Mineral Resource Act, June 18 No 368/1998, section 32 (unofficial translation) 
282 Ibid, section 3 
283 Denmark joined the European Community in 1973, when Greenland had not obtained the 
autonomy granted to it in the 1979 Home Rule Act. A consultative referendum was held in 
Greenland in 1982 to address their membership in the EC that resulted Greenland leaving the EC 
in 1985. 
284 Commentaries to Act No 13/2001 part III General Comments 
285 Production sharing contracts are agreements between the oil and gas companies and the states 
on the percentage of production each party will receive after cost deduction. see the oilfield 
glossary 
<http://www.glossary.oilfield.slb.com/Display.cfm?Term=production%20sharing%20contract>  
accessed 19 January 2010 
286 Service contracts divide in to two categories, risk service contracts and technical assistance or 
cooperation contracts. These mainly allow oil companies to carry out exploration, development 
and production on the states behalf. 
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concession model287 or tax/royalty model.288 The concession model is more 

widespread when utilising hydrocarbons activities, but in some states in Europe 

the state owned oil companies have more impact and cooperation than just in a 

pure form of state issued licences, e.g. Greenland and Norway.289 

By granting licences the state is moving the risk and most of the costs over to 

privately owned companies, specialised in such undertakings and even though for 

a limited period the state shall receive in the form of taxes and fees, income from 

the undertaking. Though this approach is taken, there are now limitations should a 

state run oil company have stake in each licence to their cooperation in each 

licence per se. The other pole is that the hydrocarbons are the states asset; the oil 

companies only gain a percentage of the extracted resources after providing 

venture capital, expertise and labour. The oil companies in turn administer the sale 

and distribution of the resources. If a state run operation in the oil and gas 

exploitation is purely a factor, the state might deviate from that by using a ‘joint-

venture’ model, whereas the oil companies might join hands with the state 

company on oil and utilisation.  

In general the oil companies have been more inclined towards the concession 

models whereas the states have been more inclined to the production sharing 

and/or service contracts.290 Ultimately the states in question, have the final say 

theoretically, on how to conduct oil and gas exploration and exploitation with in 

their jurisdiction, the question here is whether states can and will maintain their 

sovereignty not in the face of state to state relations, nor in the state and supra-

national organisation relations, but in the corporations vs. states dealings when it 

comes to utilisation of natural resource hitherto unused by said state. 

Different criteria are set forth in both the Icelandic legislation and the 

Greenlandic one. The Greenlandic Mineral Resource Act (MRA) is of a wider 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
287 The Concession model is when states permit companies to explore and produce within a strictly 
defined geographic area against either bonuses or licence fees and royalty or production sharing 
for a specific period of time. See the oilfield glossary < 
http://www.glossary.oilfield.slb.com/Display.cfm?Term=concession>  accessed 19 January 2010 
288 The tax/royalty model allows for a contracting company to pay a fixed interest after taxes to the 
state. Where that state might possibly charge the company to pay in hydrocarbons. The risk is the 
companies and the state, through taxation will reap the benefits directly. Note though in the state 
owned oil companies scenario, the state doubles the benefits from the taxes and the fees plus the 
dividends if any are also pocketed by them.  
289 See Margrét Vala Kristjánsdóttir the state run petroleum companies have active 
participation/ownership as stated in the licences issued by the authorities for exploration or 
exploitations, pp 31-32 
290 Supra note 265 
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application than Act No 13/2001 in Iceland that only deals specifically with 

prospecting, exploration and the production of hydrocarbon as the title entails, 

whereas the MRA entails all natural resources found in Greenland.  

The common denominators are as follows: Qualifications, i.e. the requisite 

expertise, experience and financial capacity291, Area definition,292 Time Period of 

a licence,293 Duties, i.e. such as the research duty by the licensee is emphasized,294 

environmental concerns duly noted and taken into account,295 Fees,296 Liability297 

and Confidentiality.298 Many others similar points are to be found within the strict 

comparison of these two statutes, such as expropriation clauses, the duty to have a 

domicile in said country, even though Greenland takes a step further and insists on 

having Greenlandic or Danish manpower hired in the companies to an extent of 

qualification of those and even that supplies, contracts and services be assigned to 

Greenland enterprises.299 The termination of prospecting, exploration and 

exploitations are also taken into accounts, transfers of licences, deconstruction of 

installations etc.  

The significant difference between the Icelandic legislation is the subsection 

clause in article 3 of the statute which states: “The Minister of Industry, Energy 

and Tourism is the sovereign authority regarding matters pertaining to this 

Act”300 where the MRA clearly emphasizes the relationship between the Home 

Rule Government and the Danish Government as well as laying responsibility and 

duties to oversee the undertakings on the Joint Committee on Mineral Resources 

in Greenland. 

5.3.1 Taxation and other comparisons 
The corporate taxes in the two countries differ quite substantially, the corporate 

tax in Greenland is 30% whilst 18% in Iceland. The taxation in Greenland is thus 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
291 Article 7 of Act No 13/2001 (Iceland) similar wording is used in Section 7(3) of the MRA.  
292 Article 7(5) of Act No 13/2001 and section 7 of the MRA. 
293 Article 6, 10, 11 of Act No 13/2001 and section 11 of the MRA. 
294 Article 7(5), 10(8), 26 of Act No 13/2001 and section 6, chapter 8 section 21 of the MRA. 
295 Article 11(1(5)), chapter 5, articles 21 to 23 of Act No 13/2001 subsection 5 and section 23, 
section 33 (1(3)) of the MRA. 
296 Article 7(7) and 7(9), art 30 and 30(a) of Act No 13/2001 and sections 4, 6, 7, 8, 11 and of the 
MRA. 
297 Article 28 of Act No 13/2001 and section 31 of the MRA. 
298 Article 26(a) of Act No 13/2001 and section 25 of the MRA. 
299 Section 9 of the MRA. According to Margrét Vala Kristjánsdóttir the reason why this is not 
done in the original draft of the prospecting licence here in Iceland is because of Iceland’s status 
within the EEA. p 15 
300 Unofficial translation of Act. No 13/2001 
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structured that when investments has been recovered and the company has 

achieved a specific internal return on the investment, the tax is due. Furthermore 

Greenland will operate on the surplus royalty model, whereas when higher than 

25% internal returns before taxes, call for a 7.5% surplus royalties, rising to 

17.5% in the case of 32.5% internal returns and up to 30% when the 40% internal 

returns are met or higher.301 Fees are also taken from licensees in accordance with 

the MRA based on the size of the area or even royalties.302 

The Icelandic model is thus constructed that a fee is paid (though the first 10 

million barrels are not subject to this fee) decided in percentages per barrel.303 The 

hypothetical structure is thus according to this that each 10 million barrels 

constitutes a 5% increase in the fee (20 million = 5% rising to a 50% after 100 

million barrels). But the monthly fee described above is just the first step in the 

taxation, the profit of each company matters and the stacking effect of the 

production fee only applies when certain criteria is not met. If “the taxable profits 

of the license holder are at least 20% of its operating revenue for the entire tax 

year, in which case the production fee is treated as a prepayment of the 

hydrocarbon tax.”304 After a 20% internal return has been achieved, the utilisation 

fee will be replaced annually by a hydrocarbon-tax specifically.305  

Both states have a clause in their statutes regarding the state’s participation in 

the undertakings granted by the licence issued. This is in the Icelandic Act in 

article 8a which is as follows: “The Minister of Industry, Energy and Tourism 

may decide upon participation by the Icelandic State in hydrocarbon production 

under this Act.”306 

In the event that the Minister decides that the State of Iceland should 

participate in the production of hydrocarbon, he must initiate the founding of a 

limited company with the objective of guarding the interests of the Icelandic State 

in pursuance of the State’s participation. All shares in the limited company shall 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
301 Announcements of objectives and plans for future oil and gas exploration in Greenland BMP 
2003 p 9 
302 Margrét Vala Kristjánsdóttir 
303 Article 5 and article 7 in Act 170/2008 on taxation on hydrocarbons utilizations. 
304 Garðar Valdimarsson Iceland: Parliament passes law on taxation of hydrocarbon extraction, 
Deloitte Touche Tohmatsu 2009 
<http://deloitte.12hna.com/newsletters/2009/WTA/a090522_4.pdf> accessed 25 January 2010 
305 see act 170/2008 and Garðar Valdimarsson N 304 
306 Unofficial translation of Act. No 13/2001 
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always be the property of the State Treasury. The Minister shall prepare the 

founding of the limited company in consultation with the Minister of Finance. The 

limited company may not operate as a production company. 

A limited company pursuant to paragraph 2 shall only operate on the 

continental shelf of Iceland. The limited company may however operate in those 

areas outside the territorial waters, the economic jurisdiction and the continental 

shelf of Iceland where the State of Iceland is entitled to a share according to 

international treaties or other lawful means.307 

But the Greenlandic MRA has provisions in article 8, subsection 2 that grants 

the right to stipulate, “on terms to be defined,”308 whether a state owned company 

participates in the activities the licence grants. What differs, granted that Iceland 

has no real experience in granting licences so far, is that in the 2004 and 2006 

licence rounds309 in Greenland, Nunaoil310 the states oil company, was to be a 

12.5% partner in the licences granted.311 Furthermore the states share meant that 

on the research phase, no costs were to fall on Nunaoil, as a matter of a carried 

interest312 system. The open door licences of 2010 however do not carry such 

stipulations of a fixed percentage, but still maintain the participation of Nunaoil 

but with the foreword that its participation can undergo changes as according to a 

joint operation agreement and that its obligations and/or rights shall be in 

accordance with their percentage interest in the licence, apart from the carried 

interest clause.313 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
307 Ibid  
308 Article 8(2) of the MRA 
309 A licence round is when a state (government) offers a specific area for leasing for a limited 
period. The lease might entail a fee or even just the result of data gathering or even a hole drilled 
for future exploitations.  
310 Nunaoil is the national oil company of Greenland, founded in 1985 and owned by the Home 
Rule Government and the Danish state, see <http://www.bmp.gl/petroleum/Nunaoil.html> 
accessed 27 January 2010 
311 see letters of invitation from the 2004 and 2006 licensing round found on 
<http://www.bmp.gl/petroleum/licence_terms.html> accessed 26 January 2010. Nunaoil is now a 
12.5% partner in nine offshore exploration licences and a 8% partner in four licences. 
312 “The term "carried interest", as usually used in the oil and gas industry, refers in a broad sense 
to situations wherein an oil and gas venture must "pay out" (i.e. all drilling, developing and 
operating costs must be recovered out of production) before the owner of the carried interest 
receives any proceeds from the venture.”  Taken from 
<http://www.targetenergy.com.au/glossary/A-D> accessed 27 January 2010 
313 see Model Licence for the Open Door Areas in Greenland < 
http://www.bmp.gl/petroleum/MODEL%20LICENCE%202010%20Open%20Door%20areas.pdf> 
accessed 28 January 2010 
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What is interesting is the difference in Greenland between the licence rounds 

fixed locations and the open-door procedure. The fixed licence is given to a 

specific area for a specific period and issued in a specific time, but the open door 

is ‘open’ to anyone, at any time only just in the “less attractive areas which are 

unlikely to attract competitive bids.”314 

5.4 Conclusion 

Iceland and Greenland have some major differences in experience and with the 

little practice Iceland has had in the oil and gas exploitations. Both states have the 

clause of a state-owned company participating in the ventures but so far 

Greenland has only effectively utilised that. In Iceland there does not seem to be a 

willingness to start such an enterprise even though it has potentially some 

advantages over the current system. 

Foreign exploration and exploitations companies’ cost could be substantially 

lowered by a joint venture. But the state need not necessarily ‘loose’ the potential 

income already anticipated through the current taxation/fee model. Should that 

particular model be scaled down in accordance with the states potential ownership 

percentage, the income secured with the same risk-take as the taxation model, but 

potentially increasing the incentive for foreign capital to invest in the ventures.  

The objective of sustainable development steering the resource exploitation is 

than closer at heart in each venture since the state has claim in it. Then not 

mentioning the moral influence a partner can have in a venture over what the 

legislative and the executive branches could ever wield.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
314 Strategy regarding exploration and exploitation of hydrocarbons in Greenland (BMP 2003) p 4 
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Chapter Six  

Concluding Remarks 
Today the various difficulties the Arctic as a region faces are of an unfathomable 

nature at first sight. State sovereignty and territorial claims are probably the most 

documented, but close to that are environmental concerns of a diversified nature. 

The economic realities of the region as a whole are also a driving factor, each 

state with its own agenda but there are striking similarities at a closer glance. 

International law as it has progressed in the last decades has little room for 

individual regional concerns, such as the Arctic has faced thus far and will face in 

the nearest future on account of climate change effects granting more access to the 

regions resources. 

Looking at the legal framework of the Arctic there is the wide gap between 

soft and hard law that proves to be the regions strength as well as its weakness. 

The hard law regime is something not necessarily all the states are willing to agree 

upon, even though that is the ‘easiest’ solution to effectively safeguard the region 

from, e.g. potential environmental hazards and resource over-exploitation. 

Therefore soft-law is prevailing, more to the states willingness as well as there 

seems to be a common understanding that the generalities of the existing regime 

suffices in dealing with the issues at hand. 

The aim here was to provide for an overview of the framework specifically 

addressing offshore oil and gas utilisation within states jurisdiction, with Iceland 

and Greenland as vantage points. At the heart of international law addressing 

solely the offshore oil and gas exploitation, there is UNCLOS. The principles of 

international law at the root of the subject are namely the sovereignty of a state 

and its rights to utilise its resources, the overall environmental concerns, 

transportation and shipping and lastly sustainable development of individual states 

and their obligations towards that in a global context. Other issues more focused 

on the resources are then the regional bodies, whether solely committed to the 

Arctic or of a more general scope, such as the EU. 
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But what has fallen between the cracks is the human factor. Even though 

Iceland as a state does not have to deal with the pressing issues of indigenous 

peoples and their rights to land and/or resources, it still has many other pressing 

matters to attend to. By adhering to sustainable development as presented as a 

feasible northern dimension issue, the states of the Arctic committed to it have to 

realise the impact is will have on all levels of law and activities. The pressing 

needs to identify sustainable development as it has progressed, to the realm of 

human rights; inalienable and irrefutable, becomes more and more evident as the 

years pass. What has happened is that the detachment of new systems within 

international law to the older models is becoming more and more evident. The 

right to development is not a new concept, nor is the sustainable development a 

new idea though it is only 18 years since Rio, the concept as is, has managed to 

lay roots in peoples minds. 

The relationship sustainable development has with non-renewable resources is 

an intriguing one. To have a ‘principle’ aimed at the equitable utilisation of the 

resources, that does not infringe on future generations possibilities and to integrate 

development with the environment is a food for thought in any state. To have it in 

Iceland that so far has been willing to turn a blind eye to soil erosion in order to 

congratulate itself with the staggering 72% renewable energy usage is then 

another matter entirely.  

In the long run with regard to oil and gas exploitation, the activities will need 

to take into consideration various impact because of remoteness of the activities 

and the distance from the ‘markets’. Long pipelines, shipping as well as security 

issues (helicopter range and response capability of the states) have to be added to 

the list. Other factors will come into play, the extraction cost of both oil and gas if 

found. Will the global market for these resources allow for a costly extraction? 

And then the human factor, with a fairly homogenous society of non-indigenous 

people in Iceland, can a temporary government sell the resources (or access to 

them) with no regard to who is to gain from it? Suffice to say, a multitude of 

unanswered questions will surface in such an undertaking as the one in making in 

Iceland at present times.315 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
315 see further Arctic Oil and Gas Assesment 2007, Key Findings p 38-39  
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But according to the original comments in the Icelandic 2001 act, the 

prospects have not been deemed good at finding hydrocarbons in a feasible 

quantity for exploitation thus far. This was not the only thing that deterred the 

licence bidders in 2009, but also according to ‘unofficial’ news, the taxation 

model the state had presented. So the implications of the current system, 

fragmented as it is, may be revealing themselves. Leaving the question of whether 

to push further in the direction of petroleum exploration and subsequently 

exploitations or whether to pause for a while, gather data with the minimal effects 

on the environment and leave the costs of the endeavours in foreign hands, 

collecting on the profit only when it is in sight, not before. These are questions for 

policy makers, but the rules need to be clear, their enforcement in place and not in 

the least, the morals acutely tuned. 
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Appendixes 

Appendix A 
List of surveys done in the Dreki area 

 
1)  Western Geophysical, 1978: Northern insular shelf of Iceland, non-

exclusive speculative survey, 800 km, owned by the Ministry of Industry, 
shot and processed by Western Geophysical. 

2)  Norwegian Petroleum Directorate and National Energy Authority of 
Iceland, 1979: Jan Mayen Ridge within Jan Mayen agreement area, joint 
ownership, may be purchased through the Norwegian Petroleum 
Directorate, 600 km, shot and processed by GECO. 

3)  Norwegian Petroleum Directorate and National Energy Authority of 
Iceland, 1985. Jan Mayen Ridge, mainly within Jan Mayen agreement 
area, joint ownership, may be purchased through the Norwegian Petroleum 
Directorate, 4000 km, shot and processed by GECO. 

4)  National Energy Authority of Iceland, 1985: Flatey Basin, northern insular 
shelf of Iceland, proprietary data, could be made available commercially, 
300 km, shot and processed by GECO. 

5)  Norwegian Petroleum Directorate and National Energy Authority of 
Iceland, 1988: Jan Mayen Ridge, Jan Mayen agreement area and southern 
Jan Mayen Ridge, joint ownership, may be purchased through the 
Norwegian Petroleum Directorate, 950 km, shot by the University of 
Bergen and processed by the National Energy Authority of Iceland. 

6)  National Energy Authority of Iceland and Geological Survey of Denmark, 
1987: Hatton - Rockall area, joint ownership, confidential, 1800 km, shot 
by Digital Exploration Ltd. And processed by the National Energy 
Authority of Iceland. 

7)  Norwegian Petroleum Directorate, National Energy Authority of Iceland 
and Faroese Geological Survey, 2000: The Herring Loophole, joint 
ownership, confidential, 4100 km, shot and processed by Fugro-Geoteam. 

8)  InSeis Terra, 2001: Southern Jan Mayen Ridge, non-exclusive speculative 
survey, 2800 km, owned and shot by InSeis Terra and processed by 
Ensign Geophysics. 

9)  TGS-NOPEC, 2002: Southern Jan Mayen Ridge and eastern Icelandic 
shelf, non-exclusive speculative survey, 800 km, owned, shot and 
processed by TGS-NOPEC. 
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Appendix B 
Map of the OSPAR region 

 
 

 
Source: OSPAR homepage 
<http://www.ospar.org/content/content.asp?menu=00010100000000_000000_000000> 
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Appendix C 
Maritime Jurisdiction and Boundaries in the Arctic Region 

 

 
Source International Boundaries Research Unit, Durham University 
<	  http://www.dur.ac.uk/resources/ibru/arctic.pdf> 
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