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Corruption, Human Rights and Gender Perspectives: Human Rights approach
to fight Corruption

There is an increasing awareness within the international community that endemic
corruption has severe negative consequences on human rights, as it perpetuates
discrimination, inequality and reinforces gender inequalities. Corruption diverts
developing funds into private pockets, impairing the ability of governments to realise
basic human rights such as the right to education and health, having implications for
releasing economic, social and cultural rights. It also violates political and civil rights,
undermining the rule of law and fair justice, which causes discrimination in favour of
the powerful against the vulnerable, poor and marginalised women, thereby leading
to injustice, inequality and unfairness. Hence, disables a State from meeting its
obligations to respect, protect and fulfil its citizen’s human rights.

This thesis examines the impact of corruption on human rights with special
consideration on regarding gender. The aim of the thesis is to determine whether
human rights are sufficiently protected under the current anti-corruption framework
and to demonstrate the value added of integrating human rights to it, precisely
focusing on the impact of corruption on the human rights of vulnerable groups that
are exposed to particular risk of being victims of corruption, including poor and
disadvantaged women. Further the thesis aims to examine how acts of corruption
violate specific human rights and find out if corruption impacts women and men
differently in these areas. The thesis also aims to evaluate if human rights principles
and approaches should make anti-corruption efforts more gender sensitive. Finally
the thesis will make a proposal for reforms and analyse the effectiveness and
challenges of integrating human rights to the anti-corruption framework.



Spilling, mannréttindi og kynbundin syn: Abkoma mannréttinda vid ad berjast a
méti spillingu

Alpjéodlegur skilningur hefur aukist a pvi ad vidvarandi spilling hefur vaegdarlausar
neikvaedar afleidingar & mannréttindi par sem spilling vidheldur adgreiningu, éjafnrétti
og eflir kynja 6j6fnud. Fé sem eetlad er til préunaradstodar endar & tidum i
einkaneyslu farra og veikir pannig méguleika rikisstjérna til ad koma i framkvaemd
grundvallar mannréttindum svo sem rétti til menntunar og heilbrigdispjénustu sem
aftur hefur peer afleidingar ad erfitt er ad koma i framkveemd efnahagslegum,
pjodfélagslegum og menningarlegum réttindum. Spilling fétum tredur einnig politisk
og borgaraleg réttindi, grefur undan leikreglum laganna og réttlatum démum, sem
orsakar mismunun i pagu hinna valdameiri a kostnad peirra varnarlausu, fateeku og
jadarhopi kvenna, a pann hatt ad leidir til rangleetis, mismununar og ésanngirni.
Afleidingin er ad riki verda 6faer um ad framfylgja skuldbindingum sinum til pess ad
virda, vernda og uppfylla mannréttindakréfur medal pegna sinna.

Ritgerdin skodar ahrif spillingar & mannréttindi med sérstoku tilliti til kynja
misveegis. Takmarkid er ad komast ad pvi hvort mannréttindi hafi neegan hlifiskjold i
naverandi andspillingar lagaramma og ad syna fram a mikilveegi pess ad samstilla
l6ggjofina med pvi ad auka veg mannréttindapattarins einkum med pvi ad beina
sjonum ad ahrifum spillingar & mannréttindi varnarvana hopa sem eru berskjaldadir
fyrir sérstbkum &hrifapattum ad medtdldum fateekum og illa stéddum konum.
Ennfremur er leitast vid i ritgerdinni ad skoda hvernig spillingarverknadur fétum tredur
tiltekin mannréttindi og leida fram hvort spilling hefur mismunandi ahrif a konur og
karla i vidkomandi kringumsteedum til pess ad vega og meta hvort grunnreglur
mannréttinda og nalgun eaetti ad gera andspillingar vidleitni neemari gagnvart
kynjamismun. Ad lokum mun ritgerdin setja fram tillégur ad endurbétum asamt pvi ad
greina arangur og askorun pess ad sampaetta mannréttindarakveedi vid andspillingar
l6gskipunina.
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1 INTRODUCTION

Corruption is a complicated issue that has been present for hundreds of years in
various forms in societies worldwide. It came into the world’s attention in the 1990°s
addressed as an obstacle of economic growth and development.” The focus on the
causes and effects of corruption has mainly been the actions of public officials
abusing their wealth and power and the negative effects corruption has on the
economic growth and political stability. This has largely left out of the corruption
agenda the effects that it has on human rights and further it explains why most anti-
corruption initiatives are gender neutral. It is only recently that there has been a
growing consensus that endemic corruption has severe negative consequences on
human rights, as it perpetuates discrimination and equality, reinforces gender
inequalities, and worsens the plight of the vulnerable and poor. Corruption
disproportionately impacts poor, marginalized women and other vulnerable groups,
due to their powerlessness and lack of resources to participate in corrupt activities
and by doing so it attacks the fundamental values of equality of people, their human
rights and human dignity. Corruption may violate human rights in numerous ways
e.g. preventing people from fulfilling their economic, social, cultural, political, and
cultural rights, such as, depriving disadvantaged women from essential healthcare
services, and hindering their way to education and fair justice. It has been

demonstrated that:

Corruption is an insidious plague that has a wide range of corrosive effects
on societies. It undermines democracy and the rule of law, leads to
violations of human rights, distorts markets, erodes the quality of life and
allows organized crime, terrorism and other threats to human security to
flourish.?

Corruption, being a universal problem, has for the last decade been addressed
internationally with coordinated efforts to discuss the causes, effects and possible
international solutions to the problem. Series of international agreements and global
frameworks for combating corruption have begun to emerge. Many states have

signed international anti-corruption agreements and implemented them by

! Ackerman, Susan Rose, Corruption and Government: Causes Consequences and Reforms,
Cambridge University Press 1999, p. 181-185.

2 Annan, Kofi United Nations Secretary General, Statement on the Adoption by the General Assembly
of the UNCAC, 31* October 2003.



introducing law reforms and regulations.®* Governments and international
organizations and institutions have examined administrative procedures to determine
where the risk of corruption is hidden and what consequences it may involve. These
studies have shown, first, that corruption exists in all countries, both developed and
developing, in the public and private sector, as well in civil society. Second, that
regardless of the scope of the corruption, such acts have a substantial impact on the
development and prosperity of civil society, exacerbates poverty, and consequently it
can make a chain of violations against human rights.* Despite that, international anti-
corruption treaties and initiatives rarely refer to human rights and major human rights
treaties and instruments rarely mention corruption.®

The United Nation Convention against Corruption (UNCAC)® is the most
recently adopted anti-corruption convention and the only global initiative, reflecting
the emerging international consensus, providing a framework for putting an end to
corruption. The UNCAC embodies a comprehensive approach to corruption,
recognising the importance of preventive and punitive measures, providing a
mandate for the participation of civil society in accountability processes.” Regardless,
it does not seem to be able to protect those needing it the most and to be responsive
to the needs and aspirations of the people, including vulnerable, poor, women and
other marginalized groups. In an area of concern where progress is very much
driven by law enforcement it is imperative to ensure that human rights and human
dignity are not lost out of sight. Connecting acts of corruption with human rights might
create new possibilities for actions, whereas human rights are of universal moral and
legal importance. To find out if there is a need for reforming the anti-corruption
framework to protect human rights it is also important to evaluate what other
institutions and organisations are doing to maintain the corrupt regime. As institutions
and organisations initiatives often guide and regulate the actions of the State,® and

can press them to focus on the misfortunate.

8 Abboud, A. and Targonski, R. “Transforming the Culture of Corruption”, eJournal USA, Issues of
Democracy Vol. 11, No. 12, 2006, p. 1.

* Transparency International. Available at: http:/www.transparency.org/, 7" December 2010.

® ICHRP and T, “Corruption and Human Rights: Making the Connection®, February 2009, p. 3.
Available at: http://www.ichrp.org/files/reports/40/131_web.pdf, 5" November 2010.

® United Nations Convention on Corruption, Adopted by the General Assembly by resolution 58/4 of
315 October 2003, entered into force on 14" December 2005.

" UNDOC, “Convention highlights”. Available at:
http://www.unodc.org/unodc/en/treaties/CAC/index.html, 9" December 2010.

® Ackerman, Corruption and Government: Causes, Consequences and Reforms.




Very little empirical research has been on the impact of corruption on human
rights, with consideration on gender equality to see whether women are
disproportionately affected of corruption. Women are often differently affected by
corruption, particularly when it comes to service delivery such as health and
education. Their gender roles as care givers and due to their reproductive period
makes them primary users of public services and more vulnerable for lack of
accountability. Also, as women often lack resources to pay bribes, instead
compensation may take the form of sexual favours, which has negative impact on
often already existing gender gaps in many countries.® Especially in the developing
countries, where gender inequality is already high, the effects can be severe.

This thesis collectively examines the definition, international status and relevance
of the concept of corruption law, initiatives and policies around the world, and the
extent which a human rights lens could be a helpful way in which to view the
corruption issues as to release the human rights and dignity of victims of corruption.

More specifically the thesis will examine the impact of corruption on human rights,
with special consideration on gender. The aim of the thesis is to determine whether
human rights are sufficiently protected under the current anti-corruption framework
and to demonstrate the value added of integrating human rights to it, precisely
focusing on the impact of corruption on the human rights of vulnerable and poor, that
are exposed to particular risk, including poor and marginalized women. Further the
thesis aims to examine how acts of corruption violate specific human rights and find
out if corruption impacts women and men differently in these areas evaluating if
human rights principles and approaches could make anti-corruption efforts more
gender sensitive. Finally the thesis will make a proposal for reforms on the UNCAC
and analyse the effectiveness and challenges of integrating human rights to the anti-
corruption framework.

The goal is not to find solutions to curb corruption immediately, but to take one
step towards limiting corruption and reducing the harm it causes. The thesis
discusses how integrating human rights to the anti-corruption framework might
improve the framework in the overall efficiency, fairness, legitimacy of the State, and
for victims of corruption to have their human rights and dignity acknowledged.

T, Corruption and Gender in Service Delivery: The Unequal Impacts”, Working Paper 02/2010, p.
2. Available at:

http://www.transparency.org/publications/publications/working papers/wp 02 2010 corruption and g
ender, 20" September 2010.




2 CORRUPTION: CONCEPT, INTERNATIONAL ISSUES AND THE LINK TO
HUMAN RIGHTS

2.1 Definition of Corruption

In order to understand the proposed reforms in this thesis there is a need to
determine the phenomenon corruption. Corruption occurs in all sectors of the
community and covers a wide range of human behaviour hence corruption is a
concept that needs to be addressed in an interdisciplinary manner. The word
corruption comes originally from the Latin word “corruptio” which means “moral
decay, wicked behaviour, putridity or rottenness”.'® But in the last decades corruption
has not only been a moral problem, it is also a practical problem with economic
costs, undermining good governance and has serious implications for individual lives
and the development of societies.

Many definitions of the term can be found, both narrow and wide, which often
depend on whether the focus is on single aspect or comprehensive. According to the
World Bank, corruption is defined as “abuse of public office for private gain”.'? This is
the most conventional definition. For further understanding of the term the World
Bank states that public office is abused for private gain when an official accepts,
solicits, or extorts a bribe. It can also be abused when private agents actively offer
bribes to thwart public policies and processes for competitive profit and advantages.
Furthermore, public office can also be abused for personal benefit even if no bribery
occurs, through patronage and nepotism, the diversion of state revenue or theft of
state assets.'® This definition is very simple but enough to be of use in most
instances of corruption. Yet, it does not explain the term explicitly. For example it
does not explain the causes and effects of corruption, nor does it take into account all
forms of corruption. This definition focuses on state and society relations, or what is
called public to private corruption.’® To define it more precisely, corruption can be
defined as “an act done with intent to gain some advantage inconsistent with official

'%|CHRP, “Corruption and Human Rights”, p. 15.

" NORAD, “NORAD’s Good Governance and Anti-Corruption Action Plan”, February 2000, p. 7.
Available at:

http://www.norad.no/en/Tools+and-+publications/Publications/Publication+Page ?key=109368, 30"
August 2010.

'2 World Bank, “Helping Countries Combat Corruption, The Role of the World Bank”, September 1997.
Available at: http://www1.worldbank.org/publicsector/anticorrupt/corruptn/coridx.htm, 8" September
2010.

'° Ibid.

' NORAD, “Good Governance and Anti-Corruption Action Plan”, p. 7.




duty and the rights of others. It includes bribery, but is more comprehensive; because
an act may be corruptly done, though the advantage to be derived from it, is not
offered by another”.” According to this definition corruption is a violation of public
interests and includes actions which favour whoever provides the rewards and
consequently has negative implications for other individuals and their interests. It
seems to be seen as an abnormal behaviour associated with a specific motivation

namely that of private gain at public cost.'®

These definitions are useful, but they only
describe a portion of the overall problem of corruption. Furthermore, within the scope
of these general definitions, there seems to be no universal consensus about what
specific sorts of conduct should be included or excluded, and they do not attempt to
enumerate or precisely delimit.'” There have been many criterions in the literature
that definitions that are applied to corruption may vary from country to country in
accordance with legislation, cultural values, customs and the nature of problem and
other factors as it appears in each country.’® Due to these factors and the complexity
of the relationship between law and custom and law and cultural diversity, it is often
argued that what constitutes corruption may be different between countries and
difficult to define in terms that are universally valid.

All in all, there are numerous long running debates surrounding the very
definition of corruption.' That has influenced the legal field, as the term corruption is
usually used to group criminal acts which correspond to the general notion of an
abuse of entrusted power, rather than defining the term. Most anti-corruption
instruments reflect that, since they do not provide a general definition of corruption
nor criminalize it, instead they enumerate criminal acts that amount to corruption.?
During the negotiations of the UNCAC, UN Member States carefully considered the
opportunity for the global anti-corruption treaty to provide a legal definition of

'® The Lectric Law Library, “Corruption”. Available at www.lectlaw.com/def/c314.htm, 23" September
2010

'® Siddiquee, Noore Alam, “Combating Corruption and Managing Integrity in Malaysia: A Critical
Overview of Recent Strategies and Initiatives”, Springer Science and Business Media 2009, p. 153-
155. Available at: http:/www.springerlink.com/content/824p554241874r18/fulltext.pdf, 21* September
2010.

" The UN Global Compact and TI, “Reporting Guidance on the 10th Principle against Corruption”,
2009, p. 18. Available at: http://www.unglobalcompact.org/docs/issues doc/Anti-

Corruption/UNGC _AntiCorruptionReporting.pdf, 6" September 2010.

® UNODCCP, “Global Dynamics of Corruption, The Role of the United Nations Helping Member
States Build Integrity to Curb Corruption”, October 2002, p. 2. Available at:
http://www.unodc.org/pdf/crime/gpacpublications/cicp3.pdf, 21* September

'® Johnston, Michael, Syndromes of Corruption: Wealth, Power, and Democracy, Cambridge
University Press 2005, p. 11.

% |CHRP, “Corruption and Human Rights: Making the Connection”, p. 16.




corruption. But the conclusion was that any attempt to find comprehensive definition
would inexorably fail to address some relevant forms of corrupt behaviour.?!

Most definitions of corruption relate corruption to public official behaviour that
is regarded as unlawful and improper in which they are seeking to promote private
benefits, but seems to leave out the possibilities of private to private corrupt
behaviour. Very little research has been done on the private form of corruption and it
has been argued that, according to the most common definition of corruption, t it is a
purely bureaucratic concept not applicable to the private sector. The reason might be
that it seems to be very difficult to define corruption satisfactorily in a private
context.?? Regardless of the fact that the UNCAC criminalizes acts that relates both
to public sector and private sector including private to private corruption.?

The boundary between what is corrupt and what is not is not always clear in
fast moving and changing societies, therefore, the term corruption might best be
applied broadly.?* Corruption is a phenomenon that refers to many different human
behaviours and activities in differing circumstances with different causes and effects.
As a result there is no universal comprehensive definition and it will be difficult to
formulate one. Therefore, the issue will scarcely be settled in this thesis or as long as
the corruption problem exists. But to be able to criminalize corruption and punish
offenders, there is a need for broad understanding of the economic, social, cultural,
political, and civil factors which contribute to corruption and additional measures
based on that understanding.?®

2.1.1 Corrupt Acts

The international anti-corruption Conventions call for the criminalisation of corrupt
acts. By reviewing the agreements that States have reached while adopting anti-
corruption instruments, it is possible to see what they generally agree are corrupt
acts. Most of them though, do have non-exhaustive list of acts that constitute

corruption. The UNCAC is a good source to gain an idea what are generally agreed

2 UNODCCP, “Global Dynamics of Corruption”, p. 16.

2 Dahlstrém, Tobias, “Causes of Corruption”. PhD. from Jénkdping International Business School,
2009, p. 46.

2 UNCAC, Article 21 and Article 22.

2 Johnston, Michael, Syndromes of corruption, p. 11.

%5 UNODCCP, “Global Dynamics of Corruption”, p. 10.



to be corrupt acts, as it provides the most recent and comprehensive list of such
acts.?®

The UNCAC provides that each State Party to the Convention should adopt
such legislative and other measures as may be necessary to establish criminal
offences when corrupt acts are committed intentionally. Bribery?” is the behaviour
most associated with corruption nowadays.?®® Other corruption acts are
embezzlement,?® trading in influence,®® abuse of functions or position, ' illicit
enrichment, *? laundering of proceeds of crime,*® and obstruction of justice.®* This is
not an exhaustive list of acts, as progressive development in the future could enlarge
this list to include other acts of corruption,® as one of the ways of dealing with a
crime is to legislate against conduct that is seen as a crime.*
These acts can take the form of grand and petty corruption, which relates to the
position of the involved people and the values in the transaction.®” Grand corruption
occurs when high-level officials use their entrusted power to illegally enrich
themselves or to sustain their power. It takes place at the top level of the public
sphere, where policies and rules are formulated.®® It can be a purely public sector
phenomenon or involve both public and private agents. It often takes the form of
embezzlement, by diverting developing funds into private pockets. In the case of
public and private interactions, private sector actors use, for example bribes, to
influence the form of the market. Sometimes it is described as “crony capitalism”, in
which political networks dominate important private assets, or “state capture”, in

which private firms are able to influence public power to their own benefit.®*® Grand

% |CHRP, “Corruption and Human Rights”, p. 18.

27 UNCAC, Article 15 Bribery of national public officials, Article 16 Bribery of foreign public officials and
officials of public international organizations, Article 21 Bribery in private sector.

%8 Dahlstrom, “Causes of Corruption”, p. 4.

% UNCAC, Article 17 Embezzlement, misappropriation or other diversion of property by a public
official and Article 22 Embezzlement of property in the private sector.

% UNCAC, Article 18.

¥ UNCAC, Article 19.

2 UNCAC, Article 20

% UNCAC, Article 23.

% UNCAC, Article 25.

% |CHRP, “Corruption and Human Rights”, p. 18.

% Kututwa, Noel and ICHRP, “How to Combat Corruption While Respecting Human Rights”, July
2007, p.3. Available at: http://www.ichrp.org/files/papers/135/131 - Noel Kututwa - 2007.pdf, 1
October 2010.

% NORAD, “Good Governance and Anti-Corruption Action Plan”, p. 8.

% U4, “Corruption glossary”. Available at: http://www.u4.no/document/fags5.cfm#grandcorruption, 14"
October 2010.

%9 Kenny, C., Sgreide, T., “Grand corruption in Utilities“, Policy Research Working Paper 4805, 2008,
p. 7. Available at: http:/elibrary.worldbank.org/docserver/4805.pdf, 1* October 2010.




corruption shares some features with petty corruption and therefore the dividing line
between them is often blurred. However, grand corruption can be more deeply
destructive of state function, by bringing the state to the edge of outright failure and
have a negative impact on the economy.*® Petty corruption as opposed to grand
corruption, involves persons in a position of low level authority who profits personally
from making choices that distorts the goals of the institution that they represent.*' It
can lead to unfair and inefficient distribution of scarce benefits, undermine the
purpose of public programmes, and by doing so undermine the state legitimacy. This
often takes place where pay scales are generally low which may tempt officials to
supplement their income with corrupt behaviour.** Moreover, when corruption
reaches the highest levels, it is also likely to prevail lower down as a way of buying
the support of petty officials.*® All acts and forms of corruption have damaging effects
on society at large. Therefore an effective anti-corruption strategy should be able to

include both grand and petty corruption simultaneously.**

2.2. Corruption and Poverty

Corruption exacerbates and promotes poverty, it has been demonstrated that
“Corruption has direct consequences on economic and governance factors,
intermediaries that in turn poverty.”* Economic empirical researches demonstrate
that there are links between corruption and economic growth, as it discourages
markets, foreign and domestic investments, diverts investments in infrastructure and
institutions, lowering the quality of public infrastructure, weaken entrepreneurship,
decreases tax revenues and by doing so it erodes the quality of life.*® Further it has
been shown that corruption also exacerbates income equality, as it changes the
shape of the economy, the policy, and legal frameworks. Corruption leads to
inequality whereas it allows some to gain more than others, as those with capital and

power are able to bend the law or government rules in their favour leading to unfair

40 Ackerman, Susan Rose, “Corruption and Government”, International Peacekeeping, Vol. 15, No. 3,
2008, p. 331.
*' Kenny, “Grand corruption in Utilities*, p. 7.
:: Ackerman, “Corruption and Government” p. 330-331.
Ibid.
* Siddiquee,“Combating Corruption and Managing Integrity in Malaysia”, p. 156.
4 Chetwynd, E., Chetwynd, F. and Spector, B., “Corruption and Poverty”: A Review of Recent
Literature”, January 2003, p. 3. Available at: http://www.u4.no/document/literature/corruption-and-

%overty.pdf, 10" December 2010.

Ackerman, “Corruption and Government”, p. 332.




distribution of government resources and services. Further corruption lowers
productivity and reduces progressive tax revenues, which undermines the
government’s ability to provide basic services, leading lower income households to
pay higher proportion of their income in bribes than middle or the upper income
households do. Economic growth and income inequality link corruption to poverty.*’
However it is unclear if economic growth and income inequality are causes or
consequences of corruption.*®

Corruption undermines effective function of democratic institutions and
citizen’s participation, and lowers the quality of the government, leading to lower
quality and access to infrastructure and services. Where for example funds allocated
to basic services are diverted to private pockets there tends to be under-investment
in human capital such as, education and health expenditures which are often given
lower priority. The consequences can be very severe in the developing countries
causing higher infant mortality rate and increase in school dropout,* as employees in
these sectors turn to bribery as a way to regain some of their lost wages. *° The
burden of petty corruption falls disproportionately on people that are without
resources to pay bribes. When State has impaired governance it increases
inefficiency and inequity, making it unable to decrease poverty as they restrict
economic growth leaving them unable to control corruption.®’ The social effects of
corruption are the most damaging of all. It undermines the civilians trust in the
government and its institutions. This leads to disappointed civilians, resulting in a
weak civil society. That clears the way for democratically elected leaders and
despots to turn national resources into personal gain, acting corruptly becoming the
norm.>?

It can be politically difficult and expensive to reform the basic public services
and often beyond the capacity of many developing countries. The World Bank and
IMF have assisted many countries in need. The IMF and the Bank have often
insisted on reductions in the wage bill as a condition for their assistance. This has
caused decreased payments to the government, as this fiscal pressure has led

*” Chetwynd, “ Corruption and Poverty”, p. 3.

8 Ackerman, “Corruption and Government”, p. 322.

* Chetwynd, “ Corruption and Poverty”, p. 3.

%0 Ackerman, Corruption and Government: Causes, Consequences and Reform, p. 87.

*' T, “Frequently asked questions about corruption”. Available at:

?zttp://www.transparencv.orq/news room/fag/corruption_fag#faqgcorr1, 13" October 2010.
Ibid.




governments cut spending. Hence, it has unwittingly contributed to corruption as the
governments carries out pay cuts or stops paying wages because it is politically
easier to manage then firing workers selectively. This often leads employees to
corrupt behaviours to regain some of the lost wages. The Bank and the IMF have
adopted specific strategies against corruption to find a way so these
counterproductive policies do not happen.>®

This has shown that the problem of corruption is mainly manifested in
institutions responsible for governance. Therefore corruption poses serious
challenges on governance, as State cannot achieve the goals of development
without ensuring corruption-free governance.

Governments and international agencies have diverted much effort to search
for effective measures to control corruption, which has led to a variety of strategies
and institutional initiatives around the world. Still there is a general lack of agreement
on what approaches work and explanations for the success and failure of anti-
corruption strategies.>® It is clear that if the fight against corruption is to be
successful, changes have to be made with regard to international cooperation and be
effective in all parts of the globe, equally in big and small, rich and poor countries.>®

2.2.1 The Cost of Corruption

It is hard to quantify the cost of corruption into some exact amount, as corruption is a
secretive activity. It is virtually impossible to know exactly how much money is
invested in corrupt acts annually. The World Bank has however on numerous
occasions released estimated cost of corruption in society. The Bank has for
example estimated that over one trillion dollars are spent on bribes alone each year,
which is more than ten times the amount of money spent on developmental aid.>®
The scope of this large estimated sum, which is diverted into bribes, is frightening
when compared to the lost opportunities that occur when public expenses are

diverted away from basic needs such as housing, health care and education.

% Ackerman, Corruption and Government: Causes, Consequences and Reform, p. 87.

** Siddiquee, “Combating Corruption and Managing Integrity in Malaysia”, p. 154.

*® The Seoul Findings 11TH International Anti-corruption Conference, 11tF1 IACC May 2003, p. 4.
Available at: http://unpani.un.org/intradoc/groups/public/documents/APCITY/UNPAN019160.pdf, 15"
October 2010.

% World Bank, “How large is the Global Corruption Industry, measured in term of financial amounts
per year worldwide?” Available at:
http://web.worldbank.org/WBSITE/EXTERNAL/NEWS/0,,contentMDK:20190295~menuPK:34457~pag
ePK:34370~piPK:34424~theSitePK:4607,00.html, 18™ October 2010.
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Economically, the cost is significant as corruption increases the price of doing
business by at least the amount of the bribe paid to secure favourable treatment. The
social cost of corruption is even harder to quantify. Any estimated social costs in
amount of money would be inadequate to the task of measuring the human tragedy
behind illiteracy, insufficient health and medical care, starving people and death.>’
Corruption can only be beneficial for a few individuals, but is costly to the society,

governments and private sectors in the long run.

2.3. The Link between Corruption and Human Rights: Why are Human Rights
Relevant to this Issue?

There is increasing awareness in the international community of the scourge impact
of pervasive corruption on human rights. It was argued in the Seoul findings, that
“large-scale corruption should be designated a crime against humanity, as for many
around the world it falls into the same category as torture, genocide and other crimes
against humanity that robs people of their human dignity“.>® The findings condemned
“corruption as immoral, repugnant and unjust to the ideals of humanity enshrined in

“*9 "and confirmed the conviction that “all

the Universal Declaration of Human Rights
human beings have basic human rights to live in a corruption free society“.?® The UN
treaty bodies have concluded that, where corruption is widespread, States cannot
comply with their human rights obligations.®’ Further the HCHR has noticed the
importance of taking measures, both with countries and at the international level that
promote transparency and fight corruption, that including entry into force and
implementing the UNCAC to eliminate corruption and the multiple negative impacts
that it has on human rights.®?

The focus on the negative effects that corruption has on economic growth
often fails to give significance to the effects it has on people’s lives, especially

minority groups, such as those living in poverty and disadvantaged women.

" T|, “Frequently asked question about corruption”

%8 The Seoul Findings 11TH International Anti-corruption Conference, p. 2.

% Universal Declaration of Human rights, Adopted by the General Assembly Resolution 271 A (lIl) 10"
Dec. 1948.

% The Seoul Findings 11TH International Anti-corruption Conference, p. 2.

®' See: statement by the CESCR:"States face serious problems of corruption, which have negative
effects on the full exercise of rights covered by the Covenant (ICESCR)”. Concluding observations of
the CESCR : Republic of Moldova. E/C.12/1/Add.91, Thirty-first session, November 2003.para 12.

%2 OHCHR, The role of good governance in the promotion and protection of human rights, Human
Rights Resolution 2005/68, para 4(d).
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Economic growth has not, in itself, led to sustainable development and individuals
and groups of marginalized individuals continue to face socio-economic inequality,
often because of entrenched historical and existing forms of discrimination.®®
Detrimental corruption destroys the fundamental values of human dignity and political
equality, making it impossible to guarantee the rights to life, human rights and
dignity.®* Moreover, corruption is a major obstacle for countries to achieve the
Millennium Development Goals (MDGs),® which is a comprehensive framework that
explicitly places both human rights commitments and development goals at the
centre of the international agenda.®® Member States have committed to promote and
protect human rights under the eight Millennium Development Goals, which provide
provisions to combat poverty and achieve gender equality, among other aims.®’

The negative impact of corruption on human rights is reflected in weakening
institutions and lack of public trust in government. Corruption impairs the ability of
governments to ensure accountability and fulfil their obligations in the implementation
of human rights, particularly the economic, social, cultural, political, and civil rights of
the most vulnerable and poor.?® Whereas for example basic human rights, such as
the rights to education, infrastructure, water, and health care cannot be realized
because of corruption that results in the diversion of development funds into private
pockets. Corrupt government officials are abusing power as they fail to keep the
interests of society in mind when taking decision, disrespecting the law, and thereby
violating human rights of citizens.®® Consequently that impedes access to basic
services by all, furthermore the delivery of services of standard quality. Hence, the
situation in the society worsens whereas it pushes under inequality, injustice and
unfairness. It also leads to violations of political and civil rights, for example
corruption may jeopardise judicial independence, when the powerful bribe the judge

% CESCR, Non-Discrimination in Economic, Social and Cultural Rights (art. 2, para. 2), UN Doc
E/C.12/GC/20, 2009, para 1.

® ICHRP, “Corruption and Human Rights”, p. 3.

®® United Nations Millennium Declaration, Adopted by the General Assembly, Resolution 55/2 8th
September 2000.

% TI, “The Anti-Corruption Catalyst: Realising the MDGs by 2015", 2™ edition 2010, available at:
http://www.transparency.org/news room/in_focus/2010/realising the mdgs by 2015#promises, 20"
November 2010.

%7 United Nations Millennium Declaration, The eight Goals are: eradicate extreme poverty and hunger,
achieve universal primary education, promote gender equality and empower women, reduce child
mortality, improve maternal health, combat HIV/AIDS, malaria and other dieses, ensure environmental
sustainability, achieve global partnership for development.

% HRC, The role of Good Governance in the promotion and protection of human rights, Resolution
7/11, 40" meeting 2008, p. 2.

% ICHRP, “Corruption and Human Rights”, p. 10.
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for favourable decision, and discrimination against the poor and marginalized.”
Corruption also threats the right to participation and freedom of expression, as these
rights are less likely to be respected as suppression of these rights are essential for
officials to have opportunity to act corruptly.”’

Due to corruption the number of victims affected is increasing and their
situation is declining. At the same time the consequences for the responsible parties,
the international and domestic officials, seem to be insignificant, if anything at all.”?
The problem is so widespread and pervasive that one cannot really assess its full
extent or whether it is expanding or not because of lack of evidence. The number of
officials who have been sanctioned because of their corrupt behaviour is insignificant
and certainly does not match the damage on peoples live due to such corruption.”
By linking and finding the nexus between corruption and human rights we might
move closer to international consensus that corruption has a negative impact on
human rights, especially on vulnerable, poor, and disadvantaged women, and that

fighting corruption might lead to enhancement of human rights for minority groups.

2.3.1. Integrating Human Rights to the Anti-Corruption Framework: The Need
for Special Protection of Women, Poor and Vulnerable

While corruption violates the rights of all those affected by it, it has a disproportionate
impact on people that belong to vulnerable groups, such as marginalised women,
people living in poverty, and children. Their vulnerability often makes them easier
victims of corruption, when international and domestic corruption preventive
measures are inadequate.” Hence, they are often effectively outside the system of
social and legal protection available to other members of society as they generally
lack access to resources. Vulnerable, poor and disadvantaged women are in that
way discriminated and suffer distinctive forms of exclusion and oppression due to
corruption. For instance, vulnerable groups are more reliant on public services, which
are often performing poorly with employees acting corruptly. Corruption in such
cases can have detrimental impact and magnify the pre-existing human rights

" ICHRP, “Corruption and Human Rights”, p. 37.

" Ibid, p. 45.

"2 UNODCCP, “Global Dynamics of Corruption”, para 63.

UNDOC, “Report on the Second United Nations Interagency Anti-Corruption Co-ordination”, July
2002. Available at: http://www.unodc.org/pdf/crime/corruption/interagency coordination/Report 2.pdf,
3" October 2010.
" ICHRP, “Corruption and Human Rights”, p. 7.
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problems of such groups, as they are likely to disproportionately suffer from impact of
corruption on the quality, cost, and availability of public services. As corruption
discriminates the access to public services in favour of those willing and able to offer
bribes. °

Corruption reinforces and perpetuates existing gender inequalities, as it
disproportionately affects women and girls. Women are globally over-represented of
poverty and under-represented in decision-making processes, making them even
more disadvantaged and vulnerable. In addition, disadvantaged women have fewer
opportunities to access public services such as education and health as a result of
multiple forms of discrimination, precisely in developing countries. Corruption in the
provision of basic public services such as health care and education can have
negative and disproportionate consequences for women. It can seriously
compromise their access to such services, causing illiteracy and declining health.
Corruption also affects women in a special way as they are primary users of public
services due to their gender roles as primary carers for families and their need for
services during their reproductive years. Women are also exposed to corruption that
involves forms of sexual and physical violence. As a result corruption can
exacerbates gender gaps as women face more economic, social, cultural, and
political discrimination in a corrupted society.”

International human rights law have identified that vulnerable groups,
including women, poor, children and ethnic minority groups, need special protection.
Human rights are universal and it is the cornerstone of international human rights
law. Human Rights law guarantee protection for individuals and groups against
actions and omissions that interfere with fundamental freedom, entitlements and
human dignity.”” The Universal Declaration on Human Rights emphasizes that “All
human beings are born free and equal in dignity and rights“.”® The notion of the

"® U4 and TI, “Impact of corruption on indigenous people®, Number 245 2010, p. 2-3. Available at:
http://www.u4.no/helpdesk/helpdesk/query.cfm?id=245, 27" October 2010.

’® Alolo, Namawu Alhassan and the International Council on Human Rights Policy, “Corruption,
Human Rights and Gender: An Empirical Investigation Ghana” 2007, p. 1. Available at:
http://www.ichrp.org/files/papers/134/131 - Namawu Alolo - 2008.pdf, 7" December 2010. See
further, ICHRP, “Integrating Human Rights in the Anti-Corruption Agenda: Challenges, Possibilities
and Opportunities”, 2010, p. 58. Available at: http://www.ichrp.org/files/reports/58/131b_report.pdf, 7"
December 2010. and TI, “Corruption and Gender in Service Delivery”, p.1-4.

"7 OHCHR, “Frequently asked Questions on a Human Rights-Based Approach to Development
Cooperation”, HR/PUB/06/8 2006, p. 1. Available at:
http://www.ohchr.org/Documents/Publications/FAQen.pdf, 17" October 2010

" UDHR, Article 1.
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international human rights framework has further been expanding through the
development of economic, social, civil, and political rights, as enshrined in the two
international covenants, International Covenant on Economic, Social and Cultural
Rights” and International Covenant on Civil and Political Rights.®’ They have a lot to
do with ensuring human dignity. They contain the fundamental rights and freedom
that are recognised as being universal in nature and essential to the enjoyment of life
by all people. Human rights standards, as established in these major international
treaties and domestic legislation, put obligations and responsibility on states.®!
Human rights approach might focus attention on vulnerable groups who are
particularly at risk for corrupt activities. It might provide gender perspective as women
have legal rights under human rights law to be equal with men, which means that
States have to eliminate all legal and factual discrimination against women in both
the public and private sector.®

The world’s poverty, which corruption promotes and exacerbate, reflects not
merely injustice and misfortune, but violations of international human rights
standards, and therefore its remedying engages the international human rights legal
regime.®® UDHR has established that poverty is a human right issue and on the
central concern.®* Though the term poverty is not directly used in the ICESCR, the
right for example health, education, and adequate standards of living have been
referred to in this context.®®

In this concern human rights are primarily being challenged with abuse of
power at all levels,®® which relates it to corruption as it is an abuse of power for

private gain, therefore corruption and human rights have to be discussed in parallel.

" International Covenant on Econom|c Social and Cultural Rights, Adopted by the General Assembly
resolution 2200A (XXI) of 16" Dec. 1966, entered into force 3 Jan. 1976. Available at:
http //www2.ohchr.org/english/law/cescr.htm

% International Covenant on Civil and Political nghts Adopted by the General Assembly resolution
2200A(XXI) of 16" Dec. 1966, entered into force 23" March 1976. Available at:
http //www?2.ohchr.org/english/law/ccpr.htm

®T UN General Assembly, Fact Sheet No.2 ( Rev. 1), The International Bill of Human R/ghts 1996, p.
1-4. Available at: http:/www.ohchr.org/Documents/Publications/FactSheet2Rev.1en.pdf, 7" October
2010.
# OHCHR, “Frequently asked Questions on a Human Rights-Based Approach to Development
Cooperatlon”HR/PUB/OG/S p. 1.

® Salomon, Margot E., Global Responsibility for Human Rights, Oxford University Press 2007, p. 49.
8 CESCR, Poverty and the International Covenant on Economic, Social and Cultural Rights, E/C.
12/2001/1 0, Twenty-first session, para 1.

° |bid.
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The international community has adopted legal frameworks to deal with each of
these issues, but has not looked at how international human rights and anti-
corruption agreements can complete one another. There is an opportunity to create a
dialogue on how the two issues can be brought together.

Given the special place women and other minority groups have under
international human rights law and their vulnerability for corruption, it is important to
examine whether or not there are any special provisions in the legislation or
procedures that apply to the fight against corruption in a manner that protects these
minority groups and individuals, precisely poor and women. Further, to examining the
organisation and institutions that fight corruption, if their measures to combat

corruption protect the enjoyment of human rights and gender perspectives.

3. ADDRESSING CORRUPTION: THE CORRUPTION FRAMEWORK

3.1 Brief Historical Overview of the International Anti-Corruption

International action to fight corruption is a very recent phenomenon as the subject
has long been a globally sensitive issue. Over the last years there have been several
developments among international organisations that have brought the issue into the
international agenda. The range of conventions and anti-corruption instruments today
are reflections of an international consensus that emerged in the early 1990°s when
corruption was placed at the centre of development policies as it was regarded as a
problem of the international economy.?’

The consensus among States was born from number of factors. The end of
the Cold War is thought to have contributed to the emergence of corruption as an
international problem. It removed the national security foundation for supporting and
tolerating corrupt regimes around the world, but also led to increasing opportunities
for corruption.®® Corruption was then identified as an important problem that needed
to be addressed and moreover in need for international agreed solutions. At the
same time the post Cold War agenda of transparency, accountability, and
democratisation focused the attention of major international development, financial
institutions, and others on the problem of corruption. International aid organisations

started to turn their attention to institutional governance and integrated anti-corruption

8 Ackerman, Corruption and Government: Causes, Consequences and Reforms, p.181-185.
% Hess, D., and Dunfee, TW., “Fighting Corruption: A Principal Approach. The C2 Principles
(Combating Corruption)”, Cornell International Law Journal, Vol 33, No.3, 2000, p.595.
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8 With that concern,

programmes that included good governance practises.
corruption began to wake up governments as it was a growing problem in the world.
Some researchers claim that the trend that came with globalization, the opening up
of markets, and the privatization of State owned enterprises increased opportunities
for corruption.®® Others suggest that the reduction in trade barriers in the 1980s and
1990s produced increased market access as well as it increased competition among
multinational companies and with that it increased corruption in a number of
important sectors. Hence, multinational companies based in the United States
considered themselves disadvantaged in the global markets due to the 1977 Foreign
Corrupt Practices Act,” which imposed criminal penalties for participating in foreign
bribery. The United States felt that their companies were being undercut by those
who could engage in illegal handouts. The government became a leading advocate
for the creation on international measurement to limit cross border bribery.%

Corruption is now being addressed by broad range of institutions, including the
UN, governments, multilateral and bilateral development agencies, international
financial institutions, businesses, international and local civil society organisations,
academic bodies, and people all over the world who have protested against
corruption.®® The impact of corruption has been studied explicitly, the causes been
analysed and methods have been developed to measure the forms and levels of
corruption. New anti-corruption bodies have been created, anti-corruption laws have
been enacted and existing administrative and institution procedures have been
examined explicitly. Many States have negotiated and ratified international and
regional anti-corruption conventions. The adoption of the UNCAC reflected the
emerging consensus internationally. Despite of this, anti-corruption organisations are
still challenged to show results of achievements and demonstrate that they can
significantly reduce persistent corruption.**

% ICHRP, “Integrating Human Rights in the Anti-Corruption Agenda”, p. X.

®Hess, “Fighting Corruption”, p. 595.

" T|, “When and why did anti-corruption conventions come into being?”. Available at:
ME://www.transparencv.orq/qlobal priorities/international conventions/conventions explained/history,
117 October 2010, Further, The Foreign Corrupt Practices Act of 1977, as amended, 15 U.S.C. §§
78dd-1, et seq. ("FCPA"), “was enacted for the purpose of making it unlawful for certain classes of
persons and entities to make payments to foreign government officials to assist in obtaining or
retaining business”. The United States. Department of Justice. Available at:
http://www.justice.gov/criminal/fraud/fcpa/, 11" October 2010.

2T, “When and why did anti-corruption conventions come into being?”.
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By analysing the anti-corruption movement from historical perspective it
reflects why the focus of the corruption problem has mainly been from economic and
political point of view. As the history tells us, it was in the beginning viewed as having
corrosive impact on economic growth and global market place, having negative
impact on the effective functioning of global capital markets. Nations also recognized
that corruption lowers foreign direct investment in their country and can rob the
country of significant sums in import tax revenue.®

This evaluation and approach has proved to be inadequate as it fails to give
significance to the impact corruption has on people’s lives and their human rights and
how it affects different groups and individuals in a bias way. Further it shows why the
anti-corruption framework and programmes have been established on the
assumption that corruption is gender neutral and affect women and men in the same
way. Or even more so, that it was even thought of in relations to human rights or from

gender perspectives.

3.2 Current Anti-Corruption Legal Sources, Organisations and the Human
Rights Element

3.2.1 The aim of the Anti-Corruption Legal Movement

The international anti-corruption conventions are multilateral agreements or treaties
between States, which seek to prevent or combat acts of corruption. The
Conventions purpose is to provide a legal basis for demanding legislative changes to
fight corruption. The adoption of anti-corruption conventions gives a strong positive
signal of the commitment and consensus by the international community to address
the problem of corruption. All the conventions call for criminalisation of corrupt acts,
as corruption is seen as a crime and one of the ways of dealing with a crime is to
legislate against such conducts.*

Anti-corruption conventions and instruments are especially important in
establishing common standards for domestic processes, policies, practices, and
institutions, which are of assistance for anti-corruption efforts at national levels.
These agreements provide civil society with tools for holding their governments
accountable, creating pressure on governments, and collective pressure on private

sector. It also establishes ground for in which governments and other actors can

% Hess, “Fighting Corruption”, p. 606-610.
% Kututwa, “How to Combat Corruption While Respecting Human Rights”, p. 3.
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discuss corruption issues and review anti-corruption efforts.®” But to what extent do
these anti-corruption conventions comply with human rights standards. That might be
complex to examine as all of these instruments raise concern about inconsistent
rules, overlapping enforcement, and the lack of common definitions.?® It is important
for the organisations responsible for each convention to coordinate their work in
order to succeed and promote clear and well understood approaches for civilians
being able to rely on them.

3.2.2 United Nation Convention against Corruption: The Framework and the
Scope of the Convention

The UNCAC is a legally binding international anti-corruption instrument created
under the auspices of and entered into force in December 2005.%° Which makes it the
most recently adopted anti-corruption convention. So far there are 148 countries
bound by the convention,’® which has worldwide coverage, making it the only anti-
corruption treaty open to universal membership, as all other conventions against
corruption are regional.'” The UNDOC in Vienna serves as secretariat for the
UNCAC. The UNCAC has 71 articles addressing numerous tools to combat
corruption. Many of its provisions are mandatory while others are either
recommended or optional. In addition, most provisions make some references to
working within the principles of a State’s domestic law, which allows a room for
different interpretation of the requirement in any given country.'%?

The Convention seeks to prevent corruption and includes measures to this
effect, such as model preventive policies that are directed both at the public and
private sector. The Convention has a broad definition of what falls under public
official in accordance with Article 2. It addresses the cross border nature of corruption

with provisions on international cooperation. State Parties i.e. countries that have

o7 T, “How do anti-corruption convention and instrument help?”. Available at:
http://www.transparency.org/global priorities/international conventions/conventions explained/purpos
e, 10" December 2010.

% ICC,“Combating Extortion and Bribery“, 2005 p. 11. Available at:
http://www.icc.se/mutor/iccrules2005.pdf, 5" December 2010.

% UNCAC.

1% YUNODC, Doc.A/58/422. Available at: http://www.unodc.org/unodc/en/treaties/CAC/signatories.html,
11" December 2010.
%" |CHRP, “Corruption and Human Rights”, p. 18. See further, U4, “UNCAC in a nutshell, A quick
guide to the United Nations Convention against Corruption for embassy and donor agency staff”,
2010, p.1. Available at: http://www.cmi.no/publications/file/3769-uncac-in-a-nutshell.pdf, 10"
December 2010.
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ratified the Convention, are obligated to help each other in cooperation to prevent

and fight corruption,’®

including prevention, investigation, and the persecution of
offenders. The Convention seeks to cover detection, sanctioning, and promote
technical assistance and transparency, furthermore, the return of the profit of
corruption. It asks for the participation of civil society organizations and citizens in
accountability processes and underlines the importance of citizen’s access to
information’s. Its extent of provision recognises the importance of both punitive and
preventive measures.'® The Convention introduced a comprehensive set of
standards, measures, and rules that all countries can apply in order to strengthen
their legal and regulatory regimes to fight corruption. The key chapters of the
Convention will be described below.

Chapter IV of the Convention is dedicated to prevention measures, where it is
stated under Article 5(2) that each State Party shall endeavour to establish and
promote effective practices aimed at prevention of corruption. That includes model
preventive policies, such as establishment of anti-corruption bodies and enhanced
transparency in the financing of election campaigns and political parties in
accordance with Article 6. Under Article 8, each State shall promote integrity,
responsibility and honesty among their public officials and for those who use public
services must expect a high standard of conduct from public officials and servants. In
public finances transparency, competition and accountability must be promoted.
Specific requirements are established in particular critical areas of the public sector
to prevent corruption, such as Article 9 the public procurement and Article 11
judiciary. Article 13 calls on State Parties to promote the active participation of
individuals and groups outside the public sector, such as civil society and non-
governmental organizations, in the prevention of and the fight against corruption and
to raise public awareness of corruption and what can be done about it.

Chapter Il is dedicated to criminalization and law enforcement, Article 27
requires States to establish criminal and other offences to cover wide range of acts of
corruption, if they are not already crimes under domestic law. It goes beyond
previous anti-corruption instruments, criminalizing not only basic forms of corruption
as bribery according to Articles 15, 16 and 18, and embezzlement of public funds

according to Article 17 and 22, but also the concealment under Article 24, laundering

1% UNDOC "Convention highlight”.
1% U4, “UNCAC in a nutshell”, p. 1.
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of the proceeds corruption under Article 23 and trading in influence under Article 18.
Offences committed in support of corruption that are also dealt with, include
obstructing justice according to Article 25 and money laundering according to Article
14. The offences also deal with the problematic areas of private sector corruption
under Articles 21 and 22. Furthermore, by a virtue Article 26 requires liability of legal
persons i.e. companies.

State Parties are bound by the Convention to cooperate in every aspect to
curb corruption under chapter 1V, as they should cooperate in the investigation and
prosecution of offences defined in the Convention according to Article 43. Moreover,
they shall render specific forms of legal assistance in gathering and transferring
evidence for the use in court, cooperate in law enforcement and transfer sentenced
persons in accordance to Articles 45, 46, 47, 48 and 49. Article 31 requires States to
undertake measures which will support the tracing, seizure, freezing and confiscating
of the proceeds of corruption. It is mandatory to cooperate in criminal matters but in
civil and administrative matters it must be considered.'® Articles 32 and 33 recognize
the need for States to take measures to protect witnesses, reporting persons, and
victims of corruption. Further, Article 32 recognizes the right of entities or persons
who have suffered damages from corruption, to initiate legal proceedings for
compensation. The recovery of stolen assets under chapter V is said to be the
fundamental principle of the Convention, according to Article 51 State Parties are
supposed to afford one another the widest measures to cooperate and assist in that
regard. The Convention is innovative on these grounds as it is the first treaty to
reference the recovery of stolen assets as a priority in the fight against corruption.
This chapter is said to be the reason why so many developing countries have ratified
the Convention.'® This is a particularly important issue for many developing
countries where corruption activities have been involved in eating up natural
resources and wealth. Several provisions specify how they should render these
measures. An effective asset recovery provision serves to support the efforts to
redress the worst effects of corruption while sending the message that there is no

place to hide illicit assets. The State of request has to prove ownership before

1% Y4 “UNCAC in a nutshell”, p.2.
1% |bid.
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receiving their assets, but in some cases the funds may be returned directly to
individual victims.'®”’

When the Convention was negotiated it was known that many developing
countries would have difficulties meeting its requirements.'®® Chapter VI provides for
technical assistance and information exchange, for example under Article 62, States
are asked to assist and support the developing countries financially and materially,
and to help them to implement the Convention successfully.

Highlights of the Convention are that it calls for preventive measures and the
criminalization of the most prevalent forms of corruption, international cooperation on
investigation and prosecution, asset recovery, and technical assistance.

Despite the Conventions comprehensiveness, it has several weaknesses.
There is no provision on a monitoring mechanism. Rather, responsibility for reviewing
implementation of the Conventions lies with the Conference of State Parties. Many of
the provisions are non-mandatory which creates a risk of failure to develop common
standards, e.g. private sector corruption, political party funding, and whistleblower
protection.'®®

UNCAC is a good tool to foster international exchange of good practises,
expertise, and experiences. Further, it can be instrumental in coordinating
international assistance, as the Convention provides universally agreed concept of
corruption acts and ways to address it within one framework.'°

As the leading international framework and principal source for anti-corruption
rules, the thesis will mainly be focusing on how integrating human rights to this
Convention could help people in gaining their human rights and dignity while curbing

corruption.

3.2.3 Regional Anti-Corruption Conventions

The contribution of other anti-corruption conventions and institutions cannot be
underestimated in the fight against corruption as they also provide guidance and
support. A number of international anti-corruption conventions have been agreed

%7 |bid, p.3.

198 T}, “First global convention against corruption to come into force”, 2005. Available at:
http://www.transparency.org/news room/in_focus/2005/uncac, 7" December 2010.

994, “Conventions overview”. Available at: http://www.u4.no/themes/conventions/intro.cfm, 4"
November 2010.

9 U4 “UNCAC in a nutshell”, p.6.
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upon during the last decade. This is only an overview of the most influential
conventions, along with the discussed UNCAC.

The regional actions promote anti-corruption instruments in order to
strengthen regional capacity to fight corruption. Their main contribution is
establishing cooperation among their State Parties with preventive measures,
technical assistance, criminalization, and law enforcement, including extortion by

1

public officials.'”" Regional conventions are important as some anti-corruption

methods will have to be tailored to suit existing regional conditions where local
activists and NGO’s work with them.'?

It is apparent that these frameworks reflect a real political consensus and will
to change the international approach to curb and prevent corruption and represent an

exciting example of regional and global synchronicity.'"®

3.2.3.1 The Inter-American Convention against Corruption

The OAS Convention'* was the first juridical anti-corruption instrument of its kind,
which was adopted in Venezuela in 1996 and came into force in 1997. It has been
widely adopted by the OAS member States which include the American Hemisphere,

along with the Caribbean nations,'"

as 34 States have ratified it, all except for
Barbados.''® The Convention recognised the negative impact of corruption and the
importance of coordinating efforts to fight it. In addition the OAS subsequently
adopted the Inter-American Program for Cooperation in the Fight against Corruption
in 1997. It sets out guidelines to implement the Convention and to combat corruption

and works in four areas; legal, international, institutional, and civil society.""’

" T1, “What are anti-corruption conventions?”. Available at:
http://www.transparency.org/regional pages/americas/conventions/what are anti corruption convent
ions, 20" October 2010.

Carr, Indira and Brass, “ Fighting Corruption Through Regional and International Conventions: A
Satisfactory Solution?”, Working Paper Series No. 33 2006, p. 36. Available at:
http://www.brass.cf.ac.uk/uploads/W P33FightingCorruption.pdf, 3" October 2010.

"% Moleketi, Fraser, “ The African Union Convention on Corruption and NEPAD's African Peer Review
Mechanism”, Seoul 2005, p. 3. Available at:
http://unpan1.un.org/intradoc/groups/public/documents/un/unpan021256.pdf, 17" November 2010.

"% Inter-American Convention against Corruption, Adopted at the third plenary session, held on March
29" 1996, entry into force 6™ March 1997.

"% Gonzalez, Jorge G., “ The OAS and the fights against corruption in the Americas”, p. 1. Available
at: http://www.oecd.org/datacecd/9/1/2731127.pdf, 14" November 2010.

"8 TI USA, “OAS Convention against Corruption”. Available at: http:/www.transparency-
usa.org/what/LawRegulation/GovtAcctAbroad.htm#IACAC, 13" November 2010.

"T1, “9 Years of the Inter-American Convention Against Corruption”, 2005. Available at:
http://www.transparency.org/news room/in_focus/2005/oas, 13" November 2005.
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Government experts from 28 of the member States monitor the enforcement of the
Convention.'™®

While the Convention is not as broad as the UNCAC it served as model for the
UNCAC and for the AU Convention.'"

According to the Tl Corruption Perceptions Index 2010, Canada is the least
corrupt country of the OAS member States, ranked the sixth least corrupt country in
the world, while Venezuela is the most corrupted country of the member States,

ranked among the twelve to fifteen most corrupt countries in the world.'?

3.2.3.2 The Council of Europe Criminal Law Convention on Corruption

The Council of Europe has been a key player in the international fight against
corruption, as it became strongly interested after recognizing that corruption
threatens its basic principles which it stands for, i.e. the rule of law, the stability of
democratic institutions, human rights, and social and economic progress.'?' The
Council of Europe is an international organisation of 46 member States in the
European region.'?* The Council of Europe’s Working Group on Corruption (GMC)
works in cooperation with the OECD through its Working Group on Bribery in
International Business Transactions.'?® The Council also established the Group of
States against Corruption (GRECO) to monitor conventions to provide useful
guidance for other countries.'®

The CoE Criminal Convention'?®

was the third multinational anti-corruption
convention; it was adopted in 1998 by the Council of Ministers entered into force in

2002. It was negotiated by the member States of the Council of Europe and a

18 - T1, “OAS Gonvention against Corruption”.

TI “9 Years of the Inter-American Convention Against Corruption”.

20 T, “Corruption Perceptions Index 2010”, October 2010, Available at:
http://www.transparency.org/policy research/surveys indices/cpi/2010/results, 10" December 2010.
See further explanation on page 69 in this thesis.

121 CoE “CoE Civil Law Convention”, Explanatory Report ETS No. 174, para 1. Available at:
http //conventlons coe. |nt/treatv/en/Reports/HtmI/1 74.htm, 10" December 2010.
“Conventions”.

Daams A. Claire, “OECD Countries: Meanlngful preventive and repressive steps against
corruption: The European perspective”, 9" IACC 1999. Available at
http:/iacconference.org/en/speakers/details/claire_a. daams, 15" October 2010. See further, OECD,
“Regional Anti-Corruption Initiative”. Available at:
http://www.oecd.org/document/24/0,3343.en 2649 34857 2751256 1 1 1 1,00.html, 15" October
2010.

124 U4, “Comparative assessment of anti-corruption conventions’ rewew mechamsms” 2008, p. 3.
Ava|lable at: http://www.u4.no/helpdesk/helpdesk/query.cfm?id=163, 15" October 2010.

% Criminal Law Convention on Corruption, Adopted by the Council of Europe 27" January 1999,

entry into force 1% July 2002.
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number of observers. It is open for member States of the Council of Europe and 6

non-member States,'?®

it is also open for signature and ratification by other non-
member States with certain preconditions. 50 States have signed the Convention,
thereof 3 non-member States, but 43 have also ratified it among them is Belarus
which is a non-member State.'®”” Becoming a party to the Convention implies
automatic submission to GRECO’s monitoring process according to Article 24. The
Convention represents a European regional consensus on what States should do in

the areas of criminalisation and international cooperation regarding corruption.’?®

3.2.3.4 The Council of Europe Civil Convention on Corruption

The CoE Civil Convention' is open for signature for the member States of the
Council of Europe, the non-member States which participated in its elaboration, non-
member States by invitation and the European Union in 1999, it was entered into
force in 2003. 42 member States have signed the Convention, but 34 States have
ratified it, including Belarus a non-State member.'® It is the only anti-corruption
instrument aiming at utilizing civil law remedies in the overall strategy to suppress
corruption. According to Article 3 it requires States to provide civil law remedies for
injured persons to defend their rights and interests, for example require
compensation to those who have suffered damage as a result of corruption, such
compensation may cover material damage, loss of profits, and non-pecuniary loss. It
provides for the State’s civil liability and responsibility for negligent omissions of
supervisory bodies that result in corrupt acts of public officials according to Article 5,
for the nullity of corrupt contracts according to Article 8, for the protection of
employees, and whistleblowers according to Article 9. It provides international
cooperation by contracting parties in civil cases of corruption under Article 13 and
provides for the GRECO monitoring system according to Article 14. No reservation
may be made in respect of any provision of the Convention.”™' The specificity of the

126 Belarus, Canada, Holy See, Japan, Mexico and USA.

27 CoE, “Criminal Law Convention” CETS No 173 10/12/2010. Available at:
http://conventions.coe.int/treaty/Commun/ChercheSig.asp?NT=173&CM=&DF=&CL=ENG, 10"
December 2010.

128 J4.”Convention overview”.

129 Givil Law Convention on Corruption, Adopted by the Council of Europe 4" November 1999, entry to
force 1% November 2003.

130 GoE, “Civil Law Convention on Corruption CETS No 174”, 2010, Available at:
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=174&CM=8&DF=08/12/2010&CL=EN

31 U4, “Convention overview”.
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Council of Europe lies in the multidisciplinary approach, as it deals with corruption
from a criminal, civil, and administrative law point of view.'*

The member States have very mixed ranking of corruption, Denmark is ranked
with the least corrupt countries in the world, while corruption is a problem in many
Eastern European Countries, such as in Moldova, which was ranked the most
corrupted of the member States, followed by Bosnia i Herzegovina and Albania.

However Moldova is only in place 105 of the 178 countries that the Tl researched.’?

3.2.3.4 The African Union Convention on Preventing and Combating Corruption
The AU Convention was adopted in Maputo in 2003 and came into force in 2006."* It
is open to the 53 Member States of the African Union,'*®> however 45 Member States
have signed the Convention and despite the advantages it offers the African
continent only 31 of them have ratified it.'*® It represents regional consensus on what
African States should do in the areas of prevention, criminalisation, international
cooperation, and asset recovery. Most countries in the continent are largely
underdeveloped and remain pitiable victims to the detrimental impact of corruption.
The African Union recognised that and the need for adopting measures against
corruption, tailored to the African Continent. It was considered necessary as Africa
has had considerable implications for the realization of socio-economic development
and therefore needed to adopt specific and well defined measures that would protect
its vast resources from further exploitation by more developed and powerful nations
of the world through corrupt activities.'>” The Convention roots itself in democratic
principles, good governance, transparency, and accountability in the management of
public affairs as the provision of it is in line with the UNCAC."®® Article 22 provides for

follow-up mechanism, which requires Advisory Board of 11 members elected by the

132 GoE “CoE Civil Law Convention”, Explanatory Report ETS No. 174. para 1.

138 11 “CPI 2010".

'3 The African Union Convention on Preventing and Combating Corruption , Adopted by the Member
States of the African Union 11" July 2003, entry into force 4™ August 2006.

% T, “Conventions”.

138 AU, “List of Countries which have signed, ratified/added to the AU Convention”, 2010. Available at:
http://www.africa-
union.org/root/au/Documents/Treaties/List/African%20Convention%200n%20Combating%20Corruptio
n.pdf, 7" December 2010.

Kamara, Hod Dauda, “ The United Nations Convention against Corruption and The African Union
Convention on Preventing and Combating Corruption and other related offences”, Sierra Leon
Workshop, September 2006, p. 2. Available at:
http://www.apnacafrica.org/sierraleone_workshop e.htm, 15" October 2010.

8 T|, "In focus”. Available at: http:/www.transparency.org/news room/in_focus/2007/uncac_africa,
17" October 2010.
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AU Executive Council. It has a broad range of responsibilities according to the
provision, such as promoting anti-corruption work, developing methodologies,
advising governments, collecting information, developing code of conduct and
building partnerships.'®

Most of the countries in the African continent rank very low in the CPIl, Somalia
which is ranked the most corrupted country in the world has only signed the

Convention but not ratified it. '

3.2.4 The missing element of Human Rights

There are no unified approaches in the conventions regarding human rights.
However by examining the UNCAC through a human rights lens, there might be
possibilities in finding the nexus between the Convention and human rights.

The Preamble to the UNCAC starts by referring to the concern about the
seriousness of the problems and threats posed by corruption to the stability and
security of society, that corruption weakens the rule of law, democratic governance,
sustainable development and the rule of law.'*" The Convention does indirectly refer
twice to human rights in its Preamble by pointing out the rule of law'* and again it
gives references to the principles of the rule of law in Article 5(1). For a rule of law
society to exist, human rights ought to be protected as it requires that all citizens
have equal rights and have equal protection before the law.'*® The Preamble also
makes references to equality, responsibility and fairness before the law. The
Preamble requires States to obtain support and involvement of individuals and
groups outside the public sector, if their effort in this area is to be effective.

Participation enables civilians to take part in decision-making and the
implementation of public policies. The UNCAC provides for participation under Article
5 and Article 13, but it can be rather limited for vulnerable groups and individuals to
enforce.' The right to freedom and expression and participation is protected under

139 U4, “ Conventions overview”.

971, “CPI 2001”.

"*T UNCAC, Preamble.

%2 See the Preamble to the UDHR, “Where as it is essential if man is not to be compelled to have
recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be
protected by the rule of law.”

%3 Kumar, C. Raj. “Corruption and Human Rights: Promoting Transparency in Governance and the
Fundamental Right to Corruption-Free Service in India”, Columbia Journal of Asian Law. Vol. 17
,2003, p.38-39.

" ICHRP, “ Integrating Human Rights in the Anti-Corruption Agenda”, p. 2.
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several provisions in the ICCPR." As the Covenant provides for every civilian to
have the right to hold opinions without interference according to Article 19(1), the
freedom to associate with each other according to Article 22(1), as well as Article 25
provides for the right to take part in running of the public affairs, vote and be elected
with guaranteed free expression of each and every citizen will. The freedom of
opinion and expression is integral for rights for full enjoyment of a wide range of other
human rights. The obligation to respect freedom of opinion and participation is
binding on every State party.'*® In the long run the participation of the citizens might
empower vulnerable and break the power of the elite to perpetuate their privileges
and act corruptly, as participation enables citizens to defend their interests.

Transparency and access to information are critical to prevent corruption and
fundamental are human rights. If countries do not have efficient legislation that
obligates access to information corruption and malfeasance continue to flourish in
environment of secrecy.'’ Article 10 of the UNCAC provides for transparency and
access to information as every State Party are required to take such measures for
administration to be transparent and for citizens to access appropriate information on
the administration and decision-making processes. Article 19 of the ICCPR provides
for access to information, which is a fundamental human rights and pre-condition for
exercising other political, civilian, economic, social and cultural rights, under human
rights law. If people are well informed they are in better position to evaluate and
exercise their rights, such as, to health care, education, and justice.'®

The Convention is about the accountability of the State to fight corruption, of
officials not to accept bribes, of the claim holders not to offer bribes, and of the
judiciary to punish corruption. This demonstrates how the Convention provides for
human rights protection through participation, accountability, transparency, and
access to information, which all help to reduce human rights violations.

This examination shows that there are common principles between human

rights and the UNCAC. Although the Convention does not directly describe how

"“*ICCPR, 17, 18, 19, 21, 25 and 27.

¢ HRC, Draft general comment No. 34 ( Upon completion of the first reading by the Human Rights
Committee), CCPR/C/GC/34/CRP.5 Hundredth session, November 2010, para. 3.

7 Kiai, M., and OHCHR, “How Human Rights Principles & Approaches can Help in Fighting
Corruption”, UN Conference on Anti-Corruption Measures, Good Governance and Human Rights,
HR/POL/GG/SEM/2006/BP.2, Warsaw 2006, p. 2. Available at:
http://www?2.ohchr.org/english/issues/development/governance/docs/HR.POL.GG.SEM.2006.BP.2.pdf
, 16" October 2010.

“® |ICHRP, “Integrating Human Rights in the Anti-Corruption Agenda”, p. 14.
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corruption can affect human rights, there are direct and indirect linkages to human
rights principles within the Convention.'*® However there are still missing elements of
fundamental human rights such as there is no mention of vulnerable and
marginalized groups, such as poor, children and other groups that are exploited to
particular risk due to corruption. Further, non-discrimination is only implicit in the
Convention with various references to the rule of law and participation,’™® which is
unsatisfying, given the discriminating affects corruption has on human rights.

The design of the Convention is not in the same way as human rights treaties
as it is designed to the special feature that corruption is, but not as a general
declaratory of rights. This makes the Convention slightly more complex than most
human rights treaties. It has been argued that many States may therefore not have
the capacity to understand their obligations and that anti-corruption and human rights
are not mutually exclusive in some areas."

As the preamble to the UNCAC couples sustainable development with the rule
of law it can be argued that the Convention begins by recognizing the economic and
social rights as well as the civil and political rights of people that human rights
policies seek to promote and protect.' Further, there have been arguments that
human rights violations do not occur because of flaws and weaknesses in the anti-
corruption norms and standards, but rather that they occur due to either abuse of
power or structural weaknesses at implementation level or through misinterpretation
of the standards. The main problem might be that UNCAC is nascent Convention and
therefore have not been much development and interpretation of its clauses and the
same counts for the regional Conventions. '*3

The AU Convention states directly that there is a need to promote and protect
human and people’s rights and respect human dignity in its preamble.’* It does not

include human rights violations in its operative provisions as they are in line with the

% Oslo Governance Centre and UNDP, “The impact of corruption on the human rights based
approach to development”, 2004, p. 27. Available at:
515tgp://www.undp.orq/oslocentre/docsOS/Thusitha final.pdf, 20" September 2010.

Ibid, p. 28.
131 Matsheza, Phil, “Fighting Corruption While Safeguarding Human Rights”, UN Conference on Anti-
Corruption Measures, Good Governance and Human Rights, Warsaw 2006, p. 3. Available at:
http://wwwz2.ohchr.org/english/issues/development/governance/docs/Matsheza.pdf, 11" December
2010.
192 Oslo Governance Centre, “The Impact of corruption on the human rights based approach to
development”, p. 26.
'%% Matsheza,“Fighting Corruption While Safeguarding Human Rights”, p. 3.
% AU Convention Preamble.
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UNCAC, but there are linkages made to human rights in Article 2(4) and 3. According
to those provisions it can be assumed that fighting corruption benefits human rights
and moreover that it is not just an economic issue. The Council of Europe also refers
to human rights in the preamble of both of the Conventions, as it emphasises that
corruption threatens the rule of law, democracy and human rights, undermines good
governance, fairness and social justice, distorts competition, hinders economic
development and endangers the stability of democratic institutions the moral
foundations of society.’ On the other hand the OAS Convention takes indirect
approach to human rights as the Convention states that corruption undermines the
legitimacy of public institutions and strikes at society, moral order and justice, as well
as the comprehensive development of peoples.'®

Nevertheless, the interpretation of the Conventions provisions as they are
today, are insufficient as they do not establish that corruption is a human rights
violation, nor do they give any attention to vulnerable and disadvantaged groups or
people which are exposed to particular risk. These legal instruments have not gone
far enough to deal with the global problem of corruption as being a breach of human
rights which is a crime under international law.'®’

As is argued in this thesis the human rights focus of the UNCAC should go
further and integrate human rights to the anti-corruption framework, for human rights
will add to the efforts to curb corruption.

3.2.5 International Organisations and Initiatives

Since corruption emerged as a central topic on the international agenda, many actors
have joined in curbing corruption. Most international organisations and agents have
declared their intent to contribute to the fight against corruption. Many organisations
are critically analysing and revising their strategies and approaches in a search for
effective solutions. This has in many cases influenced a multitude of international and
regional institutions to draft corruption specific instruments with the result that the

fight against corruption has been internationalised.'®

'%5 CoE Criminal Convention, Preamble and CoE Civil Convention Preamble.

*5OAS Convention, Preamble.

%7 Kumar, Raj. C. “Corruption and Human rights: The human rights to corruption free-services - some
constitutional and international perspectives” Frontline Vol. 19, issue 19 2002. Available at:
http://www.hinduonnet.com/fline/fl1919/19190780.htm, 10" December 2010.

™% Eigen, Peter, “Civil Society’s Role in Promoting Governance and Transparency”,2003, p. 7.
Available at: http://www.oecd.org/datacecd/34/2/19503369.pdf, See further, Carr, “Fighting Corruption
Through Regional and International Conventions”, p. 9.
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Though some instrument like guidelines, standard rules, principles,
declarations, and recommendations have no binding legal effect they have despite
that undeniable moral force and provide practical guidance to States, civil society and
corporations in their conduct, therefore it is important to analyse the role they have in
the fight against corruption. Moreover, the fight against corruption is a challenge not
only for States but also for the international community and therefore it is important to
look at these initiatives. This will be done with the aim to examine organizations
impute to the fight against corruption, and if these anti-corruption efforts recognize
the relations between corruption and human rights and moreover if they put any
efforts on safeguarding human rights.

This is only a review over selected number of the most influent organisation,
initiatives and Convention involved in the fight against corruption and their

contribution to curb it.

3.2.5.1 OECD Convention on Combating Bribery of Foreign Public Officials

A very important development in the international arena was when the OECD created
the OECD Convention.'®® The Convention has 38 signatories, including 8 non-OECD
members.'®® The scope of the Convention is relatively narrow and specific. It
includes legally binding standards to criminalise bribery of foreign public officials in
international business transactions.

Most forms of corruption involve both buyer and seller, therefore it is also
important to outlaw the supply side.'® The Convention is a principal instrument
focusing on the supply side of international corruption and the sanctions of such
activity. Since the Convention entry to force in 1999, all the parties to it have enacted
laws making it a criminal offence to bribe foreign officials.'®® The Convention aimed
on extending the principles of the United States Foreign Corrupt Practices Act.'®®
With the aim to clear, i.e. rid the global economy of corrupt transactions which were

skewing profit margins by focusing on the use of domestic law to criminalise the

' OECD Convention, Adopted by the Negotiating Conference 21* November 1997, entry into force
15" February 1999.

180 7|, « OECD Anti-Bribery Convention - Addressing the Supply Side”. Available at:
http://www.transparency-usa.org/what/LawRegulation/GovtAcctAbroad.htm#IACAC, 20" November
2010.

'°1 Ackerman, Corruption and Government: Causes, Consequences and Reform, p. 185.

192 OECD. Available at:
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bribery of foreign public officials. It only applies to bribery but not other forms of
corruption and only includes cases where bribe was paid for the conduct of
international business and the gaining or retaining of some undue advantage in such
business.'®*

Now the State Parties to the Convention have adopted the 2009 Anti-Bribe

Recommendation,'®®

in order to enhance their ability to prevent, detect, and
investigate allegations of foreign bribery and includes the Good Practice Guidance on
Internal Controls, Ethics and Compliance.'® One of the changes that came with the
new recommendation is that it adopted best practices for making companies liable for
foreign bribery so that they cannot be misused for bribing foreign public officials and
they cannot avoid detection, investigation and prosecution for such bribery by using
agents and intermediaries, including foreign subsidiaries to bribe for them.'™” The
Convention does not address human rights, nor does the Recommendation and
Guidance. The Convention recalls that bribery raises serious moral and undermines

good governance.'®®

3.2.5.2 Multinational Corporations

In the past decades the international economic system has to a large extent shaped
the current form of globalization. It has also created conditions whereby corruption
can flourish; having severe effects on people’s lives around the world, that already
have little to say about their own destiny.'®® Corruption in the private sector is of
increasing importance to the public as many essential services and utilities have
been privatized with the globalization.'”

Private sector corruption increases the cost of business through the

management cost of negotiating prices with officials and the price of illicit

164 U4 "Anti-corruption conventions and treaties”. Available at: http://www.u4.no/document/treaties.cfm
® Recommendation of the Council for Further Combating Br|bery of Foreign Public Officials in
International Business Transactions, Adopted by the CounC|I 26" November 2009. Available at:
http //www.oecd.org/dataoecd/11/40/44176910.pdf, 3" October 2010
® Good Practice Guidance on Internal Controls, Ethics and Compliance, Adopted by the Council 18"
February 2010, as an integral part of the Recommendation of the Council for Further Combating
Bribery of Foreign Public Officials in International Business Transaction. Available at:
http://www.oecd.org/dataoecd/5/51/44884389.pdf
*” OECD, “About the new Recommendation for Further Combating Bribery of Foreign Public Officials
|n International Business”, 2009, p.1. Available at: http://www.oecd.org/datacecd/34/15/44281002.pdf,
4™ October 2010.
'8 OECD Convention, Preamble.
189 Shah, Anup, “Corruption®, 2007. Available at: http://www.globalissues.org/article/590/corruption,
21* October 2010.
"% The Seoul Findings 11TH International Anti-corruption Conference, p. 4.
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payments.'”" For example, private firms with political connections often pay officials
for favourable treatment and can therefore be less cost conscious since they are
protected from competing with others on the market. The result is that the business
environment becomes less secure, favouring those with capital and power. The
consequences arising from this are likely to exacerbate social inequalities, because
the poor and vulnerable suffer disadvantage in securing special payments and
favours.'”?

Corporations have an important role in fighting corruption and can do so on
many fronts. They are often the supply side of bribery and partaking in
embezzlement, but failure to address bribery can exact a very high cost on
companies and have other severe effects on people’s lives.'” All forms of corruption
are interrelated and can have detrimental impacts on human rights, therefore it is not
only governments who must wake up to the challenge of tackling corruption, it is also
the private sector as well to ensure that human rights are protected and that benefits
of resources and globalisation flow to everyone including the world’s poorest.'”

Leading initiatives are the OECD Guidelines for Multinational Enterprises and
the U.N. Global Compact. The Guidelines were established to strengthen corporate
social responsibilities. The most recent revision of the Guidelines was completed in
2000." The Guidelines provide option for tackling corporate corruption all over the
world. They express comprehensive set of recommendations addressed by adhering
governments to their multinational enterprises wherever they operate, for responsible
corporate behaviour, including anti-bribery standards.'”® They also address topics
that are useful for linking up anti-corruption work in the private sector with
endeavours tied to the agendas on human rights, environment, labour, and other

sustainable development issues.'”’

""" NORAD, “Good Governance and Anti-Corruption Action Plan”, p. 8.

72 Lanza, Steven P., “The Economics of Ethics: The Cost of Political Corruption”, Connecticut
Economy Quarterly 2004 Issue, p. 2.
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http://www.transparency.org/global_priorities/private _sector/business_principles, 7" December 2010.
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' OECD Guidelines for Multinational Enterprises, 27" June 2000. Available at:
http://www.oecd.org/document/18/0,3343,en 2649 34889 2397532 1 1 1 1,00.html, 21% November
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Available at:

33



The U.N. Global Compact was also launched in 2000, which is a policy
initiative for businesses that are committed to aligning their strategies and operations
with ten internationally-endorsed principles in the areas of human rights, anti-
corruption, labour, and environment.'”® The tenth principle, adopted in 2004, states
that businesses should work against corruption. It was the response of the business
community and other non-State actors to the adoption of the UNCAC."”® Both
initiatives are not a regulatory instrument but rather voluntary initiatives that rely on
public accountability and transparency that give space for public disclosure to
complete these regulations and provide a space for innovation. It opens up
possibilities for civil society to use these initiatives to draw attention to irresponsible
behaviour of companies and by doing so trigger corrective actions. Adhering
governments are then bound by inter-governmental agreement to respond to
complaints arising from alleged violations."®® There is a great potential for using them
to combat private sector corruption, as it is an area that remains vastly underutilised.
Guidelines and codes of conduct that include both human rights and anti-corruption
strategies like these do, highlight the corporate accountability to fight corruption and
protect human rights.

Corporations often establish their own codes of conduct voluntary, for their
employees. Code of conduct refers to company’s policy as a statement that defines
ethical standards for their conduct which can be drafted in various ways. It has been
criticised that many companies only establish a policy for the sake of its public image
but at the same time encourage employees to close a deal and gain a business
however possible. Further, companies from countries that have reputations for being
relatively clean of corruption are often to be major sources of corruption into other
countries.'®" The private sector plays an increasing role in improving the well being of
societies, and individuals. They produce economic wealth that can lift people out of
poverty and expand access to education, health care, and other essential public

http://www.transparency.org/publications/publications/working papers/wp 03 2008 oecd, 21
November 2010.

78 United Nations Global Compact. Available at: http://www.unglobalcompact.org/, 10" December
2010.

% UN Global Compact and Tl, “Reporting Guidance on The 10" Principle Against Corruption”, 2009,
p. 5. Available at: http://www.unglobalcompact.org/docs/issues doc/Anti-

Corruption/UNGC _AntiCorruptionReporting.pdf, 22" October 2010.

'8 T, “Using the OECD Guidelines to Tackle Corporate Corruption”, p. 1-2.

'81 Eigen, Peter, “Measuring and Combating Corruption”, p. 197-192, See further Hess, “Fighting
Corruption: A Principled Approach”, p. 626.
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services. However, lack of corporate accountability together with insufficient
government oversight, corporations can foster corruption enriching a few elite at the
cost of the many. Without adequate institutional legislation, code of conduct and
guidelines, markets will fail to deliver their full benefits and may even become socially

unsustainable.'®?

3.2.5.3 International Non-Governmental Organization

The ICC was the first NGO to establish rules of conduct for corporations relating to
bribery, which was published in 1977 and updated in 2005 after the establishment of
the UNCAC.'® ICC’s main objective is to encourage self-regulation by companies in
confronting issues of extortion and bribery and to provide business input into
international initiatives to fight corruption.’® The ICC established Anti-Corruption
Commission in 2001, which works actively with the U.N., OECD, the European Union
and the Council of Europe. The ICC’s Commission on Anti-Corruption provided
business input into the UNCAC implementation process. It further encouraged
national governments to ratify and implement the Convention.'®® In 2006 the UNCAC,
ICC, and other business organisations issued a declaration named Business
Objectives for UNCAC which includes recommended steps to bolster monitoring and
follow-up to the Convention. It has further worked alongside with the Business and
Industry Advisory Council to the OECD, to follow and support the implementation and
monitoring of the OECD Convention. Furthermore, the ICC has been following the
development of the World Bank anti-corruption strategic plan and seeks to contribute
to that and has developed recommendations on corporate whistle-blowing

schemes.'®

'8 HRC, Business and Human Rights: Mapping International Standards of Responsibility and
Accountability for Corporate Acts, Implementation of General Assembly Resolution 60/251 of 15"
March 2006, U.N. Doc A/HRC/4/035 2007, para 1. See further Tl, “Annual Report 2009” 2009, p. 10-
11. Available at: http://www.transparency.org/publications/publications/annual _reports/ti_ar2009, 11"
November 2010.

'8 Commission on Anti-Corruption, “Combating Extortion and Bribery: ICC Rules of Conduct and
Recommendations”, edition 2005. Available at:
http://www.iccwbo.org/uploadedFiles/ICC/policy/anticorruption/Statements/ICC Rules of Conduct an
d_Recommendations%20 2005%20Revision.pdf, 20" November 2010.

¥ |CC, “Anti-Corruption”. Available at: http://www.iccwbo.org/policy/anticorruption/id863/index.html,
20" November 2010.

185 |CC,“UN Convention against Corruption®. Available at:
http:/www.iccwbo.org/policy/anticorruption/id871/index.html, 26" October 2010.

™ ce, "Anti-Corruption”. Available at: http:/www.iccwbo.org/policy/anticorruption/ , 26" 2010.
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NGO’s play a critical role in the promotion of the fight against corruption and to
protect human rights as they can pressure State to change and work with it to make
reform happen. Their role has been evolving as most States have been accepting

their importance.

3.2.5.4 The World Bank and the International Monetary Fund

The World Bank and the IMF have in recent years increased their efforts to
develop policies to curb corruption. The Bank and the IMF are intergovernmental
pillars supporting the structure of the world’s financial and economic order. They
work to foster global growth and economic stability and have stated a goal of
reducing poverty in the world. They are in a sense owned and directed by the
governments of Member Nations and in fact, virtually every country is a member of
both institutions.®’

In 1995 the World Bank President James Wolfensohn declared war on
corruption, arguing that corruption is first and foremost an economic issue and
therefore a legitimate concern of the World Bank Group.'®® The Bank has indentified
corruption as among the greatest obstacle to economic and social development. The
Bank is primarily an economic institution and its approach to anti-corruption reflects
this as its approach is concerned with economic causes and effects of corruption.
The mission of the Bank is to reduce poverty, it has acknowledged that corruption
undermines policies and programmes that aim to reduce poverty, and therefore
attacking against it is critical for the Bank to achieve its goal. The Bank has stated
that corruption effects are especially harmful for the poor who are most reliant to the
provision of public services and hardest hit by economic decline. Since 1996, the
Bank has supported more than 600 anti-corruption programmes and governance
initiatives developed by its member countries.'® The World Bank Group has been
working on issues in strengthening its engagement on governance and anti-
corruption efforts, called the Governance and Anti-corruption Strategy (GAC). It
highlights attention to governance and anti-corruption issues that are critical to

'8 Driscoll, David and IMF. “The IMF and the World Bank, How Do They Differ?”, 1996. Available at:
http://www.imf.org/external/pubs/ft/exrp/differ/differ.pdf, 9" December 2010.

® Eigen. Peter, “Civil Society’s role in Promoting Governance and Transparency”, p. 7.

'8 World Bank, “Overview of Anti-Corruption”. Available at:
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTPUBLICSECTORANDGOVERNANCE/E
XTANTICORRUPTION/0,,contentMDK:21540659~menuPK:384461~pagePK:148956~piPK:216618~t
heSitePK:384455,00.html, 13" October 2010.
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improve development outcomes, such as, better delivery of services in health,
education, and water.'®

The IMF has also taken up the fight against corruption. Corruption is now the
central component of its lending policy. To support this, IMF has developed guide to
curb corruption, The IMF’s Approach to Promoting Good Governance and
Combating Corruption — A Guide, which was launched in 2005."" The funds
approach to combat corruption emphasises prevention, concentrating on measures
to strengthen governance and limiting the scope for corruption.

Many have wondered whether these institutions could do more for human
rights as their strategies are in absence of explicit recognition of human rights. While
these institutions are owned by governments of the world, who have demanded
human rights policies, but still they are hesitant to discuss human rights openly in

192 While others have said that these institutions should not be

these institutions.
expected to impose human rights conditions on their assistance to member
countries, as they do not have expertise that is required to make judgement in this
area.'® The Bank has replied to this criticism that its status prohibits interference in
the domestic political affairs of governments and that its anti-corruption poverty
programmes benefit human rights.'®*

Despite the Banks historical struggle integrating human rights principles and
obligations into its policies and programmes, it is a time for the world’s leading
development finance institution to improve effectiveness by paying closer attention to
human rights. If it would include promotion of human rights in its mandate and
practices it would show other intuitions good example that there is a need to integrate

human rights to reduce poverty and inequality.'®

%% World Bank, “Governance and Anti-Corruption”, 2010. Available at:
http://web.worldbank.oquVBSITE/EXTERNAL/N EWS/0,,contentMDK:20040922~menuPK:34480~pag
ePK 34370~theSitePK:4607,00.html, 13" October 2010.

"IMF, “The IMF’s Approach to Promoting Good Governance and Combating Corruptlon — A Guide,
2005 Available at: http://www.imf.org/external/np/gov/quide/eng/index.htm, 10" October 2010.

*Herbertson, K., Thompson, K., and Goodland, R. of the World Resource Institute, “Bretton Woods
Project: Why the World Bank Group — which is owned by the same governments that demand a
human rights policy at the EBRD — is hesitant to dISCUSS human rights openly”, 2010. Available at:
http //www.bicusa.org/en/Article.11918.aspx, 10" November 2010.

% Leite, Sérgio Pereira, International Monetary Fund, “The International Monetary Fund and Human
Rights”, 2001. Available at: http://www.imf.org/external/np/vc/2001/090401.htm, 10" November 2010.
9% Global Policy Forum, “The World Bank Defends lts Record on Human Rights”, 2002. Available at:
http //www.globalpolicy.org/component/content/article/209/43350.html, 27" November 2010.

* Herbertson, K.“A Roadmap for Integrating Human Rights into the World Bank Group, World
Resource Instate 20107, p.7.
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3.2.5.5 Transparency International

TI, which was founded in 1993, is one of the most influential global anti-corruption
actors and is amongst them who have done the most to draw world-wide attention to
the negative impact of corruption. It is a global civil society organisation that aims to
bring people together in worldwide coalition in order to end the harmful impact of
corruption on men, women, and children all over the world. Tl asserts that corruption
hurts everyone but further that it harms the poor the most. It raises awareness of the
problem by pointing out the social and economic, political and environmental harm
that is caused by corruption and looks beyond the State institutions for the main
causes and solutions of the issue. It promotes an international framework against
corruption whit its national chapter network including more than 90 countries.'®®

The TI main effort has been through its National Chapter and its international
conferences which have increased public awareness of corruption to a large and
offered hope to its victims. Tl focuses on building and supporting systems to combat
corruption, but it does not seek to target individual cases. Tl works with other
international organisations to develop policies to curb corruption and further work
through programs to urge State bodies, the private sector, and civil society
organizations to put anti-corruption conventions into practice. Tl has been working to
pressure governments to agree on the UNCAC.'’

Another contribution of Tl has been the development of the Corruption
Perception Index (CPIl) which provides indication of the level of corruption within
countries. The list of countries in their CPI has increased steadily and includes
developed and developing countries, now it ranks 178 countries.'®® These statistics
have been published by Tl on an annual basis since 1995. They have also developed
The Bribe Payers Index (BPI) which assesses the supply side of corruption. It ranks
the likelihood of firms from 22 top exporting countries to bribe abroad. The Index is
based on interviews with almost 3.000 senior business executives working in 26
countries. Further they have developed the Global Corruption Barometer (GCB),
which surveys public opinion, experience, and perception of corruption in more than
60 countries.’®® With these surveys they have provided knowledge about the impact

1% 1|, “Frequently asked questions about Transparency International”.

97 Eigen. Peter, “Civil Society’s role in Promoting Governance and Transparency”, p. 2.
19 71, “CP12010”.

%9 71, "Surveys and Indices”. Available at:

http://www.transparency.org/policy research/surveys indices/about, 9" December 2010.
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of corruption, despite that corruption is a secretive activity. With these surveys Tl has
been an important force in raising global awareness of corruption as an international
problem and of its severe affects. Tl has recently researched and reported with the
ICHRP, the connection of corruption and human rights violations and further on the
different affects corruption has on men and women. The reports provide an important
conceptual basis for aligning human rights and anti-corruption movements together,

which is very desirable.

3.3 The Interrelated Roles

The examination in this chapter has shown that none of the anti-corruption
legislations recognises that corruption is a violation of human rights and they seem to
be gender neutral. Moreover, there seems to be lack of recognising that respect for
human rights will assist efforts to fight corruption. Their main focus is on corruption as
an economic issue, like most of the anti-corruption initiatives that have been
established to fight corruption. Civil society actors and NGO’s have therefore a very
important role to play in unfolding the severe negative impacts that corruption has on
society and community and deal with corruption using human rights principles and
approaches. They can support citizens defending their rights and counterbalance the
power of the States and multinational companies.?®® Moreover they have promoted
education that is an important aspect to prevent corruption, which is recognized
under Article 13 of the UNCAC.?*" They can especially play a vital role in countries
where literacy is low. It has to be ensured that lending institutors like the World Bank
and IMF also benefit the poor and the vulnerable and that they take into
consideration human rights and gender perspectives. That could be done if these
intuitions would for example work with CSO’s or NGO's such as, which could monitor
their programmes to follow human rights standards.?®® When corruption is linked to
human rights violations then human rights institutions could also act with these

institutions to force accountability and create disincentives for corruption.?®

200 Garr, “Fighting Corruption Through Regional and International Conventions”, p. 36.

201 UNCAC, Article 13(C), State Party has to take measures to “ undertake public information activities
that contribute non-tolerance of corruption, as well as public education programmes, including

school and university curricula”

22 Gathi, James Thuo, “Defining the Relationship Between Corruption and Human Rights”, University
of Pennsylvania Journal of International Economic Law, Vol. 31, No. 125, 2009, p. 72-83.

293 Terracino, Julio Bacio, “ Integrating Human Rights and Anti-Corruption Policies: Challenges and
Opportunities” 13" IACC 2008, p. 3-4. Available at:
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The role of NGO's is also critical when it comes to press corporations to act
ethically and according to code of conducts to fight corruption and respect human
rights. Many NGO’s have used for example the OECD Guidelines for Multinational
Enterprises, which can be important tool to establish corporate social responsibility,
which is important to achieve corporate compliance with human rights standards.?**

It is not enough to have anti-corruption legislations and initiatives in place,
citizens also have to refuse to participate in corrupt acts, inform relevant enforcement
mechanism of the incidents of corruption and cooperate with media to expose corrupt
activities. Making people aware of the short and long term scourge impacts of corrupt
behaviour of the powerful few on the greater whole and the long term effects of
corruption on human condition is part of the solution.?’® If corruption is shown to
violate human rights, civilian’s attitude and opinion will be influenced. If people
become more aware of the severe affects corruption has on human rights and public
interests they are more likely to support programmes and campaigns that prevent
corruption.?”® Many corrupt cases have been exposed by the media which come up
as a scandal for the persons involved. That is one of the reasons why it is important
to promote freedom of expression and protect political independence of the media.?®’

If weak human rights protection may create opportunities for corruption then
policies that promote human rights might prevent corruption.?®® The opportunities to
address corruption are greater than they have ever been. With a growing demand for
human rights in civil societies human rights should be part of the overall anti-
corruption framework. In an area of concern such as this, where progress is very
much driven by law enforcement, it is imperative to ensure that human rights issues
are not lost sight of. As long as there is no progress in the anti-corruption regime,
human rights will continue to be sacrificed for corrupt behaviour. By indentifying the
negative effects that corruption has on human rights and possibly by linking human

http://iacconference.org/en/archive/document/integrating human rights and anti-
corruptlon policies challenges and opport/, 7" December 2010.

% Feeney, Patrica, “Making Companies Accountable” 2002, p. 1-2. Available at:
http://www.oecd.org/dataoecd/16/37/2965489.pdf, 7" December 2010.

205 Carr “Fighting Corruption Through Regional and International Conventions”, p. 36.

Terracmo “Integrating Human Rights and Anti-Corruption Policies”, p. 3-4.

% Hammarberg, Thomas, Commissioner for Human Rights, “Council of Europe Justice Minister
Conference: Modernising Justice in the Third Millennium”, CommDH/Speech(2010)11 p.2. Available
at: http://www.coe.int/t/dghl/standardsetting/minjust/mju30/Hammarberg _en.pdf, 10" December 2010.
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rights approaches to corruption laws might persuade civil society and key actors to
take a stronger stand against corruption.?®®

4 DEMONSTRATING THE VALUE ADDED OF HUMAN RIGHTS
APPROACHES TO THE FIGHT AGAINST-CORRUPTION AND THE
POSSIBILITY FOR GENDER PERSPECTIVES

4.1 Alternative Human Rights Approach

There is increasing consensus among the international community that corruption is
a human rights issue and that the two should be discussed in parallel.?’® Human
rights and corruption are reinforcing, as corruption tends to violate human rights and
wherever human rights are not protected, corruption is given room to spread freely.
Strategies to fight corruption share a great deal with human rights principles as they
both emphasise transparency, accountability, and the right to obtain information from
State officials. Despite that, human rights and anti-corruption organisations have not
collaborated much in their work in recent years. However there is need to bring these
two movements together as they have complementary skills and interests.?'' As the

Human Rights Council has stated;

The fight against corruption at all levels plays an important role in the
promotion and protection of human rights and in the process of creating an
environment conductive of their full enjoyment.?’

The main problem is to find conclusion on how these two frameworks could work
efficiently together in order to safeguard human rights and curb corruption. As
concluded before the anti-corruption framework does not have a direct link to human
rights and human rights regime does not have a link to corruption. The Human Rights
Council has further stated that;

Effective anti-corruption measures and the protection of human rights are
mutually reinforcing and that the promotion and protection of human rights
is essential to the fulfilment of all aspects of an anti-corruption strategy.?"

209 |hid, p. 5.

210 Kiai, “How Human Rights Principles and Approaches can Help in Fighting Corruption”, p. 1.
ZICHRP, “ Integrating Human Rights in the Anti-Corruption Agenda”, p. 63.

#2 HRC, The role of good governance in the promotion and protection of human rights, Resolution
7/11, 40" meeting 2008, p. 2.
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This would seem to support the need to integrate human rights to the fight against
corruption. The human rights movement would benefit the anti-corruption movement
as it is nascent, while at the same time human rights regime and its jurisprudence
has been increasingly well defined in recent years. As aptly described by C. Raj

Kumar, an Indian writer;

The benefit of regarding corruption as a human rights issue will enhance
efforts to contain corruption, due to the development of international
human rights law as an important aspect of international law, as well as
nation2a1l4 developments in constitutional, legal, and judicially recognized
rights.

The UNCAC provides unique opportunity to fight corruption, but human rights
approach could change and contribute to the framework. If human rights like freedom
of expression are not followed or where access to justice, information, health care,
and education is restricted, it is difficult to hold officials to account, which gives
corruption room to flourish.?'® Then there is a need to examine the problem of
corruption from different perspectives that is not limited to the criminal law approach
of the UNCAC, which categorises corruption with every other crime. By integrating
human rights to the UNCAC and by recognising corruption as a human rights
violations might create moral, political, and social response that is not generated by a
crime, notwithstanding the seriousness of the act. By recognising corruption as
human rights violation it would give the seriousness of corruption even more
d 216

international attention as the right to be free from corruption would be established.
As described by Mendes;

There is a critical right missing from the Universal Declaration of Human
Rights, and the two International Covenants that make up the International

214 Kumar, “Corruption and Human Rights: Promoting Transparency Governance and the
Fundamental Right to Corruption-Free Service in India”, p. 35.

TI “Corruption and Gender in Service Delivery”, p. 17

® Kumar, C. Raj, “Corruption as a human rights issue in South Asia: law, development and
governance”, School of Law, City University of Hong Kong 2006, p. 5. Available at:
http://www.law.monash.edu.au/castancentre/events/2006/conf-06-kumar-paper.html, 10" December
2010.

42



Bill of Rights. That missing right is the right of all members of the human
family to be free from the evil of corruption.?’”

The aim of the thesis is however to integrate human rights and the right to be
free from corruption to the UNCAC, as it might be more beneficial. The reason is that
the anti-corruption movement is nascent and as said before there is no consensus
about the term of corruption and there has not been much development and
interpretation of the UNCAC provisions. Hence, it might be too broad and insufficient
to integrate corruption to the human right regime.

To support this argument and answer one of the thesis question, this chapter
will examine specific human rights that have been developed under the ICCPR and
ICESCR, and what they outline on the protection of economic, social, cultural, civil,
and political rights, when acts of corruption, as they have been defined by the
UNCAC, particularly bribery and embezzlement impede the enjoyment of these
human rights. Moreover with particular emphasis on poor and the different effects
corruption has on women. This will be done through examination and looking into
outcomes of surveys to find out how corruption impacts human rights. The chapter
will examine the human rights and groups of people that are disproportionately
harmed by corruption. Rather than attempt to present information on every economic,
social, political, and cultural right, the focus will be on the right to health, education,
and fair justice and the explanation how corruption can restrict the access of the
vulnerable and poor and by doing so violates their human rights. It will take special
consideration on the effects of corruption on women and girls to find out if there is a
need for gender sensitive approach to corruption. This will be done by analysing the
different impact corruption has on women rights to health care and education. By
focusing on specific economic, social, and cultural rights will help comparing and
indentifying if there is a different impact of corruption on men and women and how
integrating human rights to the anti-corruption agenda could enable women to realise
their rights. This chapter examines how the use of human rights regime can

strengthen the anti-corruption framework, precisely the UNCAC.

217 Mendes, Errol. P., Corruption: the Cancer of the International Bill of Rights- Democracy and

Freedom of Expression, the Main Treatments?, in Bribing the Global Divide on Human Rights, A
Canada-China Dialogue, England 2003 p. 287.
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4.2 The Impact of Corruption on the Poor
It is now generally understood that poverty is a result of exclusion and
disempowerment.?'® Poverty is multidimensional as it is a lack of opportunities,
material-, physical- and social goods, such as productive assets and savings,
ownership, hunger, poor education, health, freedom from fear and violence, social
belonging, the ability to exert political influence, cultural identity, and the ability to live
a life with respect and dignity.?'®

Corruption is responsible for the non-realization of basic human needs by
converting to private pockets, resources meant for the purchase of public goods. Live
of people living in poverty can be made worse by exposure to violence and limited
access to public services, security, and justice systems. Hence, corruption is one of
the factors that keep millions of people all over the world in poverty because it can
deprive them of access to essential public services such as health, education, and
utilities. When the poor are in absence of effective services from the State, they end
up trapped in their situation as they do not have resources or power to get out of it.
Poor people often suffer not only from corrupt and illegal decision but as researchers
have suggested poor people also have fewer opportunities than elite and middle-
class groups to inform policy makers of their needs?®

Corruption also affects poor indirectly as it discourages foreign investment,
which can cause significant economic losses as investors steer clear of countries
where corruption levels are high. Unfortunately the countries most in need of foreign
investment having high percentage of poverty tend to be those who suffer most from

widespread corruption.?*’

This reduces their net income, distorts programmes,
policies and strategies that aim to meet the basic needs of poor and lift them out of

poverty. Corruption therefore hurts the poor disproportionately by diverting funds

18 CESCR, Poverty and the International Covenant on Economic, Social and Cultural Rights, U.N.
Doc E/C.12/2001/10, Twenty-first session, November 2003, CESCR has defined poverty in the light of
the International Bill of Rights as: “a human condition characterized by sustained or chronic
deprivation of the resources, capabilities, choices, security and power necessary for the enjoyment of
an adequate standard of living and other civil, cultural, economic, political and social rights”, para 8.
Further, CESCR has defined poverty corresponding with numerous provisions of the ICESCR as: “the
lack of basic capabilities to live in dignity”, this definition recognizes poverty’s broader features, such
as hunger, poor education, discrimination, vulnerability and social exclusion, para 7.

19 OHCHR, “Frequently asked questions on a Human Rights-Based Approach to Development
Cooperation”, HR/PUB/06/82006, p.9.

220 Jnifem, “Who Answers to Women? Gender & Accountability. Progress of the World’s Women
2008/2009”, 2009 p. 41. Available at:

http://www.unifem.org/progress/2008/media/POWWO08 Report Full Text.pdf, 10" December 2010.
#T Eigen. Peter, “Civil Society’s role in Promoting Governance and Transparency”, p. 6.
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indented for development, undermining governments’ ability to provide basic services
such as education, health, water, and obstructing equality and justice.???

The Transparency International’s 2009 Global Corruption Barometer indicated
that corruption affects respondents with lower incomes more than other income
groups. The Barometer examined the cost of petty bribery for people around the
world over one year. They asked respondents who had actually paid a bribe to
estimate what percentage of their income this outlay represented. A conservative
estimate suggests that people spend about seven percent of their annual income on
bribes.??® In Mexico it has been estimated that poor families spend almost one-fifth of
their income on petty bribes. In India surveys have reported that together, poor
people pay more than US $200 million in bribes annually to access free services,
such as police, hospitals, and education institutions. This is a large part of disposable
income by any standard, and for poor people, it is likely to undermine their ability to
address basic everyday needs.?*

Corruption has caused long term human suffering which will go on to future
generations in form of disorders and poverty, since those affected are unable to
protect themselves and provide for their families. Human right violations, that are
often resulting of corrupt activity are both causes and consequences of poverty,??°
when human rights are not protected it leaves a gap open for corruption to violate
this vulnerable groups and individuals. As said before there is no mention of
vulnerable and disadvantaged groups of people in the UNCAC. Despite that their
economic, social, cultural, political, and civilian rights being constantly violated by
corrupt activities. Due to their vulnerability and lack of voice, it is essential to
safeguard these disadvantage groups further by integrating human rights approaches
into the anti-corruption agenda as it would put focus on rights of vulnerable and
disadvantage groups and poverty reduction. As human rights standards require the
process of formulating a poverty reduction, including health, education, gender

equality, freedom from violence, the ability to live life with respect, and dignity.??°

222 Kiai, “How Human Rights Principles & Approaches can Help in Fighting Corruption”, p. 2.

23 T\, “The 2009 Global Corruption Barometer”, 2009, p.14. Available at:
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4.3 The Impact of Corruption on Delivery of Service

It is important to analyse the impact of corruption on economic, social, and cultural
rights. Corrupt acts often violate the enjoyment of these rights whereas States are
responsible for delivering a variety of services to their citizens, under human rights
law. States have wide range of obligations to provide or regulate public services in
relation to health, education, housing, food, and more. The provision of these
services to be delivered is essential to the protection of citizen’s human rights.
Around these services are large public contracts, which can create room for
corruption that leads to disproportionate impact on vulnerable and disadvantaged
groups, as funds are diverted from meeting their basic needs.?*’

One clear symptom of weak government accountability to deliver services is
when funds allocated to social programmes get lost to corruption activity, such as
embezzlement, ending up affecting wide range of human rights.??® When substantial
public investments are diverted from services, everyone loses but particularly the
poor, women, and children. Corruption has therefore direct effect on the access of
the poor to key services. The poor rely much more on government services than high
income groups, as they have fewer resources of their own and are therefore
susceptible to be disproportionately affected when these services are unavailable
because of corruption or are available for surcharge they cannot afford. As e.g.
corruption acts as a regressive tax on poor families, who are consistently demanded

for more bribes when it comes to using State services.??°

4.3.1 When Corruption Violates the Right to Health and Education

Widespread corruption in the education and health sectors deters the poor from
seeking healthcare and education, and further depresses living standards and
opportunities for poor people in particular.?*® Countries with high levels of corruption
invest less in public services, leaving the health and education sector under-
funded.?®' Research across 50 countries shows there is a clear, positive correlation
between increased corruption and the reduced quantity and quality of education in a

227 |CHRP, “Corruption and Human Rights”, p. 45.

28|hid, p. 58.
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country.?® The same thing has also been found regarding damaging effects on
health care provision. This reflects the reality faced by countless number of people
that are deprived of their right to health care and education when bribery becomes
the collateral for accessing basic services or other form of corruption that deprives
civilians from their rights. The cost of corruption in these sectors as in other sectors
can be explicit, implicit, and hidden. In the education sector cost of corruption is
usually revealed in its long term effects, as in student drop-out rates, lower literacy
levels, and limited jobs. But on the other hand in the health care sector effects of
corruption often show immediate detrimental effects in death rates.?*

4.3.1.1 Corruption in the Health Sector

Corruption in the health care sector affects the quality of medicines and the delivery
of services, as it affects the availability of government funding to the sector. This can
lead to discrimination and inequality to receive medicines and treatments. As, when
patients are requested for bribes to get treatments or medicines, their access to
health services are severely restricted in favour of those patients able to pay
bribes.?** In many countries bribery is common in the health care sector. A survey
done in Poland revealed that the health sector was the second most corrupted sector
and medical doctors on the top of the list over corrupt professional group, having 61
percent of patients admitting offering bribes to doctors.?®® Survey of India,
Bangladesh, Nepal, Pakistan, and Sri Lanka found that health care workers often
demanded bribes for admission to hospital, to provide a bed, or to give subsidized.?*®
Other vital effects of corruption, is when corruption inside the pharmaceutical industry
compromises well designed national health care programmes. For example, when
newly elected parliamentarians campaigns are soliciting money by pharmaceutical
companies to pass policies that increase the local cost of needed drugs. That leaves
poor sick people out of treatment, which may lead to lost days of work and wages,
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and cycle of poverty. In worst cases that may lead them to buy medicine on the black
market. In China for example the broad prevalence of fake medicines is estimated to
result in 200,000 to 300,000 deaths annually.?*” But it is unknown how many deaths
are due to corruption as it is difficult to link this activity directly to corruption.

In the case of embezzlement, part of public health care fund can get lost due
to corrupt officials. Large amount of the budget can disappear before it even gets to
hospitals and what is left of it may disappear to directors and managers of the
hospital.?*® That is an all too common story in many developing countries. In Liberia
for example, audits by the country’s General Audit Commission reported severe
irregularities committed by employees of the Ministry of Health and Social Welfare.
Investigators discovered that almost US $4 million disappeared in unaccounted funds
or about 20 percent of the total ministry budget.?**

The prevalence of corruption in the health sector results in practices that
violate the right of every person to the enjoyment of the highest attainable standard
of physical and mental health according to Article 12 of the ICESCR and further
discriminates the poor and vulnerable who do not have resources to pay bribes.

4.3.1.2 Corruption in the Education Sector
Most parents wish their child a good education which is the key to the next
generation’s future, particularly for the poor as it can lead to a way out of poverty. Yet
the educational systems in many of the poorest countries are harmfully affected by
corruption.?*® Several different corrupt practices in the education sector harm the
quality and availability of education.?*' But it is mainly three corrupt practices that is
most in concern, i.e. embezzlement of resources, abusive demands for fees that by
law have abolished, and abuse of power by officials or teachers.?*?

Embezzlement of education funds may remove resources that are needed to
equip schools and pay teachers.?*® For example, funds may never reach education

institutions, in Ghana and Uganda it is common to find payments for each term
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delayed, even up to a year. Instead finances might be embezzled by officials, lost in
administrative inefficiencies or misused in rigged tenders.?** Survey done to find out
what can be done regarding corruption in the education system, found out that 49
percent of non-wage spending on primary education is lost in Ghana and 87 percent
in Uganda.?*® The funds that do reach schools may not be used according to their
intended purpose. Finding from Niger suggests that 100 percent of primary schools
lack any accounting system and do not have financial documents available.?*® That
can lead to educational equipments being sold instead of being freely distributed, the
quantity of goods purchased may be inflated or illegal payments may be made by
school authorities. Budget shortfalls sometimes force schools to seek additional
funds, despite registration fees should have been abolished for primary education.
Parents are often exploited when they do not know which demands for school fees
are legal and they do not understand their legal rights. A survey revealed that 90
percent of parents in Morocco reported that they had to pay registration fees for
primary education even though law requires it to be free.?*’

Government’s failure to pay teachers salaries can often lead to corrupt
activities such as teachers bribing their students instead of good characters or
admission.?*® Corruption in teacher management most often includes bribery. For
example private tutoring is a rising industry in many parts of the world. It can become
a way for corrupt activity if provided by teachers to their own students.?*® Research
conducted on corruption in education revealed that 25 percent of households in
Uganda and 47 percent in Ghana report paying additional fees for private tutoring. It
leaves a window open for teachers to teach only half the syllabus during official hours
and bribe students to pay for their private classes to learn the rest or if not threaten
students with lower grades if they do not enter their private tutorials.?*

When it comes to higher education, academic corruption is often high in
countries in Southeast of Europe. Competition among students often leads them to

bribe their professors for higher grades or diplomas, for example in Bosnian’
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2% Hallak J. And Poisson M., “United Nations Educational, Scientific Cultural Organization, Corrupt
schools, corrupt universities: What can be done?”, 2007, p.125 Available at:
http://unesdoc.unesco.org/images/0015/001502/150259e.pdf, 20" October 2010.
2:3 T1, “Africa Education Watch, Good Governance Lessons for Primary Education”, p. 14.
Ibid, p.20.
248 |CHRP, “Corruption and Human Rights”, p. 59.
24971, “Corruption in the Education Sector®, p.5.
%0 bid, p.6.

49



Universities students frequently bribe their professor during exams, for passing the
exams. Further, in a survey, almost half of the respondent Bosnian students said that
if they were asked to pay bribes, they would not report the offence.®®' In a corrupt
education system, students do not need the knowledge and skills that will enable
them to contribute meaningfully to their countries society and economic. They learn
to value corruption from young age and get used to it as a social norm.?*?> The
prevalence of corruption in the education sector results in practices that violate the
right of every person to the enjoyment of education according to Article 13 of the
ICESCR and discriminates against students who are not willing or able to pay bribes.

4.4 How does Corruption affect Gender Equality?

Gender refers to the social quality and opportunities associated with being female or
male. Distinct behaviour and roles may give rise to gender inequalities.?®® In this
thesis, gender inequalities are the imbalance between, and valuations of men and
women in terms of economic, social, cultural, and political roles and power.?>*

There is a need to give women particular attention, as they are often victims of
multiple and interconnected forms of inequality and discrimination and therefore
suffer disadvantages in many areas of life. Women’s civil rights are often not
protected and grossly inequitable when it comes to key social, cultural, economic,
and political issues, such as human trafficking, allegations of adultery and rape,
inheritance property rights, and financial independence, among other things.?®
Social patterns greatly affect the equal opportunities of women and men to seek,
share, and receive information about their economic, social, cultural and political
rights, to participate in decision-making processes and register complaint that can

271 T, “Stealing the Future: Corruption in the Classroom”, 2005, p. 26-27. Available at:
http://www.transparencia.org.es/Stealing%20the%20F uture%20-
%20Corruption%20in%20the%20Classroom.pdf

°2T|, “Corruption in the Education Sector”, p.6.

ZBWHO, “Gender”. Available at: http:/www.who.int/topics/gender/en/, 13" December 2010.

4 It is a condition which is the opposed of equality, which is defined by the International Labour
Organization as women and men having “equal conditions for realising their full human rights and for
contributing to, and benefiting from, economic, social, cultural and L)olitical development” See,
http://www.ge4de.org/W hatisGenderEquality/Introduction.aspx, 10" December 2010. See further, TI,
“Corruption and Gender in Service Delivery”, p. 8.

2% T, “Gender and Corruption: Understanding and Undoing the Linkages”, Working paper 03/2007, p.
3. Available at:

http://www.transparency.org/publications/publications/working papers/wp 03 2007 gender and corr
uption, October 25" 2010.

50



result in local authorities being held accountable.?®® Gender stereotypes frequently
attribute to women the responsibility of care giving, particularly for children and older
people. While such activities contribute significantly to the household and community
development and well being, women often go unrecognized by States and
societies.?’

It is increasingly recognised that gender inequality can magnify the impacts of
corruption, particularly when it comes to service delivery. Woman and girls bear

258 \which makes them considerably

globally a disproportionate burden of poverty,
more exposed to corrupt abuses. What holds for the poor, holds for many women too
but moreover there are also gender specific ways in which services fail women,
particularly poor women.?*® They may face gendered forms of corruption such as the
demand for sex in return for particular services or resources. Women are often in
less powerful positions to challenge corruption when it occurs. Gender inequalities
result in women having less power and fewer resources to seek legal protection or

access complaint channels to correct breakdown or failures in service delivery.?®°

4.4.1 Women as the Primary Users of Public Services

Poor women depend on public social services more than men owing to their
reproductive and care giving roles.?®’ Therefore accountability in public services
institutions has particular implications for women. Institutions generally have no
policies or incentives to address gender inequality despite the fact that public
institutions should be accountable for promoting gender equality. Services are often
delivered and designed with men rather than women in mind, which results in women
being dependent on men and limiting the opportunities that services should create for
women.?® In developing countries the effects are often impossible to avoid when
basic services are of low quality and gender inequalities are already high. Basic
services such as health care and education can then have negative and

disproportionate consequences for women and girls.
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Whether it is petty or grand corruption, it is harmful to the development of
women'’s potential. Because, in the case of petty corruption, women and girls are
pressed to make informal payments for services that are supposed to be free in the
society. In the case of grand corruption, patriarchal structures and existing

inequalities may be exploited to perpetrate abuses.?®

4.4.1.1 Gender Impact of Corruption in the Education and Health Sectors

Some form of corruption acts in public services, such as health and education, are
gender specific to women and girls. As sexual harassment, exploitation, and the use
of sex as a form of payment in return for public services are some of the specifically
gendered corruption forms.?®* There is evidence of these problems in the education
systems across West Africa. A survey on this topic in Botswana revealed that of the
girls interviewed, 10 percent had consented to have sex with their teacher for fear of
reprisals and 67 percent had been subject to sexual harassment. 11 percent of the
girls surveyed seriously considered dropping out of school due to harassment,
despite Botswana providing 10 years of free education.?®® There is also evidence that
there are higher drop outs in the education system as sexual extortion contributes to
earlier pregnancies. Many girls are not allowed to go to school because of fear of
rape, abduction, and sexual exploitation, though it is not in all cases due to
corruption.?®® Despite this, sexual exploitation has been largely overlooked as a form
of bribery and related abuses often go unreported or undetected. There are no direct
provisions of sexual exploitation in the UNCAC and other anti-corruption frameworks
and such practices are usually not punished.?®’ If poor woman with a hope for better
life is brought into the situation where her teacher asks her for sex in return for

268

characters or admission,“>" the seriousness of this abuse would hardly be gained by

the criminal offences under the UNCAC. This abuse amounts to a violation of rights
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to be free from cruel, inhuman, or degrading treatment according to Article 7 of the
ICCPR?®® and their right to human dignity according to Article 13 of the ICESCR.?"°

In the health sector, women are in greater need for health services, moreover
as their gender roles as mothers they are in need for special care and medical
attention during pregnancy and giving birth. Moreover, due to women gender roles as
main care givers for children. When bribes are widespread and women are forced to
pay bribes to obtain hospitals to deliver a child, to enrol their children to school, or to
receive a medicine for their child they are both more exposed to corruption as it
disproportionately hurts their budget but also to the effects and the resultant impacts
on the quality of the service.?”! A recent survey on maternal health in Burkina Faso
revealed that corruption among medical personnel is one of the main causes of death
for thousands of women during pregnancy.?’? In Indian maternity hospitals, mothers
even had to bribe nurses in order to see their babies. Poor women are turned away
from hospitals unable to pay bribes that are allegedly demanded by hospital staff to
administer. Findings from 64 countries, suggested that increasing reported bribery is
associated with an increasing maternal mortality, regardless of how wealthy a
country is or how much it invests in health.?”® Still, the provisions in UNCAC do not
directly mention discrimination and the unequal harm done to victims of corruption,

and it does certainly not uphold their human dignity as the human right regime does.

4.4.1.2 The Harm Suffered
When procurement of services that are indented for poor, marginalised women, and
girls are for example skimmed with corrupt activities,?”* whether it is for medical

supplies or school books it can have severe affects on these women as they are less
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likely to demand accountability, less aware of their rights, and less able to be part of
the corruption network implicated in the schemes. In patriarchal societies and political
environments they have fewer opportunities to inform policy makers of their situation.
This situation can result in health and educational systems to be less able to respond
to the types of services that women and girls need.?” Literacy can lower gender
gaps, but since corruption in the education system has more influence on women it
increases the already existing gap. For example, women that are illiterate are
poorer, less active in community activities, less knowledgeable about several political
and health related issues, and less likely to send their children to school.?”® As report
from the UNESCO described, “Compromising the education of girls and women will
only lead to more vulnerability and reinforce the vicious cycle of poverty”.?””

When corruption prevents woman from getting proper health care or when it
prevents a girls from going to schools, the result is not only a lost education or better
health, but lost opportunities for their well being, the workforce, and the country’s
development.?”® The women'’s status does not only affect the health, schooling, and
nutrition of their children but also influences the country’s long term prospect for
economic growth as their status can lower gross national product (GNP).?”
Whereas, societies with greater female health and education have higher growth
rates and incomes per capita as well as better maternal health, lower infant mortality,
and greater levels of nutrition’s.?%°

Due to corruption broader human rights of vulnerable, poor as well as women
and girls, suffer from violations, which seem to be insufficiently protected under the
corrupt law enforcement system. Therefore it is essential to reform the anti-corruption
framework to take step in eliminating unequal gender gaps and recognize human

rights and human dignity.
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4.5 Indentifying the Human Rights Approach
The severe, negative effects corruption has on poor civilian’s right to health and
education breaches their economic, social, and cultural rights. Corruption can also
have explicit and implicit bias negative effects on these rights for women. The human
rights international framework provides provisions to enforce these rights which might
lead to progress in the fight against corruption, if they were available under the
corrupt law enforcement system.

These rights have to be examined to determine their effectiveness and how
they could prevent corruption and protect the human rights of victims of corruption.

4.5.1 The Right to Health
The right to health is guaranteed in several human rights treaties, such as, Article
11(1)(f) and Article 12 of the CEDAW, but most notably in Article 12 in the ICESCR
which establishes the “right to the highest attainable standard of physical and mental
health”?®' CESCR,?® has in its General Comments extensively elaborated on what
the right to health encompasses and State Parties obligation under the article. It
highlights that the right to health does not mean the right to be healthy,?® but rather
that it takes into account the individuals socioeconomic and biological precondition,
and the State’s available resources. It further emphasises that the right to health
must be understood as a right to the enjoyment of variety of facilities, services,
goods, and conditions in order to achieve the highest attainable standard of health.?®*
States are also obliged to provide timely and appropriate health care, but also
underlying determinants of health, such as access to save water and adequate
sanitation, safe food, nutrition and housing, healthy occupational and environmental
conditions and access to health related education.?®® The right to health at all levels
and in all its forms has to contain the following interrelated and essential elements.
States are required to have functioning public health and health care facilities,
goods, and services.?®® These elements have to be availability, accessibility,
acceptability and within certain quality. That means that health facilities, services,
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and goods must be available to all persons without discrimination. Accessibility
encompasses physical accessibility whereby all health services must be within safe
physical reach for all sections of populations, economic accessibility i.e. that all
health services are affordable to all and information accessibility which refers to the
right to seek, receive and impart ideas and information’s concerning health issues.?®’
Acceptability refers to States obligations to ensure that all health facilities, services,
and goods are respectful of medical ethics and are culturally appropriate.?®® Lastly,
States have to guarantee that services and goods are medically appropriate and of
good quality.?®

One of the core component of the right to health is under Article 12(2)(a),
which State Parties must guarantee under all circumstances regardless of available
resources, is access to maternal and child health care.?®® Reproductive health means
that women and men have the freedom to decide if and when to reproduce and the
right to be informed and to have access to safe, effective, affordable, and acceptable
methods of family planning as well as the right of access to appropriate health care
services that will, for example, enable women to go safely through pregnancy and
childbirth.2®' Moreover, Article 10(2) of the ICESCR stipulates that, mothers should
be accorded special protection during a reasonable period before and after childbirth
and that special measure of protection and assistance should be taken for children
without discrimination.?%?

The Committee recommends that States integrate a gender perspective in
their health care planning, policies, programmes, and researches. A gender based
approach would have to recognize that biological and socio-cultural factors play a
significant role in influencing the health of women and men.?®*® Further that there is a
need to develop and implement comprehensive national strategies to eliminate
discrimination against women and to promote women right to health at all times.?**

According to the discussion of corruption in the health sector, it can be

established that corruption affects the right to health in various direct and indirect
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ways, as the right to health, life, dignity, and to be free from discrimination. The
CERCS recommendations would be useful if human rights were integrated to the
anti-corruption agenda, as it would provide comprehensive basis to evaluate gender
perspectives in anti-corruption efforts.

4.5.2 The Right to Education

The right to education is included in several international instruments, notable in
Article 13 and 14 of the ICESCR, Article 28 of the CRC and Article 10 of the CEDAW.
It has been classified as an economic, social, and cultural right, but it is also in many
ways, a civil and political right, since it is central to the full and effective realization of
those rights as well. In this respect, the right to education epitomizes the indivisibility
and interdependence of all human rights.?®* CESCR has in its General Comment,?*
comprehensively elaborated on what the right to education encompasses and State
Parties obligation under the article 13 of the ICESCR. In general terms the right has
two objectives,?® first the social which affirms the right to receive an education that
reflects the aims and objectives indentified in article 13(1).?®® States are required to
make various levels of education available, i.e. primary, secondary, and higher
education.?®® Second the freedom of education, which requires academic freedom
and institution autonomy and implies the personal freedom of individuals or their
parents and guardians to choose educational institutions that reflect their
educational, moral, and religious convictions.>%

Education in all its forms and at all levels shall display the following
interrelated and essential features, they should be available, accessible, acceptable,
and in good quality according to Article 13(2). States are required to have functioning
educational institutions and programmes that are available in sufficient quantity. That
relies on numerous factors, for example buildings, sanitation facilities for both sexes,
safe water, teaching materials and trained, and paid teachers.*®" Accessibility implies

that education should be accessible to everyone, especially to the most vulnerable
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groups. It should be without discrimination on any prohibited grounds.®®? Education
has to be within safe physical reach and primary education should be free to all.®*®
Acceptability requires that the substance of education is relevant, culturally
appropriate, and of good quality.>** Adaptability implies that education has to be
flexible so it can adapt to the needs as societies and communities chances and
respond to the needs of students within their diverse social and cultural settings.>* In
relation to Article 13(2) a State must protect the accessibility of education by ensuring
that third parties do not stop girls from going to school and provide the availability of
education by actively developing a system of schools, including building classrooms,
delivering programmes, providing teaching materials, training teachers and paying
them domestically competitive salaries.®®® Article 14 emphasises the States
obligation to provide free primary education for all.®®” The rights are expressly
formulated to ensure the availability of primary education without charge to the child,
parents, or guardians.>® It is compulsory which serves to highlight the fact that
neither parents, guardians, nor State are entitled to treat the decision whether child
should have access to primary education as optional. This requirement underlines
the prohibition of gender discrimination in access to education as is required in
Articles 2 and 3 of the Covenant.®®

From this discussion and the above of corruption in the education sector, the
link between corruption and the violations of the right to education can be
established. Corruption directly and indirectly infringes these human rights.

By integrated human rights to the anti-corruption framework might pressure
governments to make sure that funds allocated to the education sector end up in
accountable and transparent manner and to pay teachers commensurate salaries
and by doing so turn them from bribery. Further these obligations give special
attention to vulnerable groups, women, and children and establish how they must be
protected from social discrimination by ensuring their accessibility to education,
which is missing from the current anti-corruption measures. It might empower victims

of sexual exploitation to exercise their rights and report abuse as they would have
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possible remedy under the anti-corruption law, where it might fall under a violation of
the right to be free from cruel, inhuman, or degrading treatment and violation to

human dignity. Moreover, corrupt practices would then more likely be punished.

4.6 The Right to equality before Law without discrimination

The right to equality before law is important to fight corruption. Hence, Judges have
to be independent as they have crucial role to curb corruption.®'® Any efforts to use
criminal law to fight corruption would not be effective if a Judge is not independent its
work or even far worse if the Judiciary is corrupt.®'' This chapter will discuss the
importance of the right to fair trial and effective remedy and how the anti-corruption

framework could benefits from the human rights regime.

4.6.1 Corruption and the Right to a fair Trial

The UNCAC tackles corruption in the judicial sector under Article 11, as it provides
that each State Party shall take measures to strengthen integrity and prevent
opportunities for corruption among members of the judiciary. It further requires States
to adopt legislative and other measures to establish criminal offences when justice is
obstructed intentionally under Article 25.3'? But the focus of the legislation seems to
be more on the economic side than to alleviate the suffering and help poor and
disadvantaged to enforce their rights.

Corruption often impacts the enjoyment of the right fair trial and effective
remedy, whereas judges in numerous countries are corrupted and perceived to be
open for bribery.®™ Under those circumstances the right to fair trial comes with a
hefty price tag, which discriminates the poor access to justice as they are not able to
pay bribes and for those not willing to pay bribe.3™ In several European countries
corruption is affecting the justice system.®'®> For example in Moldova, widespread

310 UNCAC, Article 11.

811 Kutuuwa, “How to Combat Corruption while Respecting Human Rights”, p. 14.

312 UNCAC, Article 25.

%13 T|, “Global Corruption Barometer Report 2006” 2006. Available at:
http://www.transparency.org/news room/in focus/2007/gcr 2007#barometer

%1% Alhassan Alolo, “Corruption, Human Rights and Gender: An Empirical Investigation Ghana” 2007,
p. 1. Available at: http://www.ichrp.org/files/papers/134/131 - Namawu_Alolo - 2008.pdf, 10"
December 2010.

315 HRC, “Council of Europe Justice Minister Conference: Modernising Justice in the Third Millennium”,
Istanbul 2010, p. 2. Available at:
http://www.coe.int/t/dghl/standardsetting/minjust/mju30/Hammarberg_en.pdf, 9" December 2010.
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corruption is a plague in the judiciary system.*'® In the case of Flux (No.2) v.
Moldova,®'" the applicant alleged a breach of its right to freedom of expression,
whereas it was found guilty of defamation of a politician, due to an article published in
the media.®'® The majority of the Court declared alleged lack of independence and
impartiality of the domestic court Judge.®'® In the appendix of the case there were
several reports revealed, provided by the applicant, one report from the U.S.
Department of States country underlined that “officials pressure and corruption of
Judges remained a problem...observers frequently charged that other courts were
corrupt or politically influenced”.® This effectively controverts Article 14 of the
ICCPR, which provides for all persons to be equal before the courts and tribunals. As
the Council of Europe Commissioner for Human Rights has stated that “there is
widespread belief that the judiciary is corrupt and that the courts tend to favour
people with money and contacts”.®*'

In many developing countries and/or patriarchal societies corrupt judiciaries
can reinforce the existing gender discrimination as women’s civil rights are often
inequitable with regard to property, adultery and rape, marriage and divorce, and
child custody.??? Because they are often deprived from access to redress, as in some
countries they have restricted access to channels of recourse due to their gender
roles, cultural attitude or because they generally cannot afford justice,**® and "he"
who can pay will win any case brought to remedy such discrimination by corrupting
the prosecutors and/or judges®.®?* For example in Cambodia survey revealed that it is
rare for women abused of rape to look for their remedy. As, prosecution against
rapist hardly exist due to poor law enforcement and widespread corruption in the
judiciary that often results in law enforcement official stipulating that victims withdraw

%1% American Bar Association,”Judical Reform Index for Moldova”, 2009, p. 2. Available at:
http://www.abanet.org/rol/publications/moldova jri 06 2009.pdf, 9" December 2010.

¥17 Judgement of the ECHR in case of Flux (No.2) v. Moldova, 3rd October 2007. Available at:
www.echr.coe.int, 9" December 2010.

% |bid, para 4.

%19 |bid, Court para 1.

%0 |bid, Appendix para 3. See further para 1. Chairman of the Association of Judges in Moldova
declared publicly in media that the “senior government officials were pressurising judges to issue
rulings that favoured government bodies”.

%1 CoE, “Judicial corruption”, Parliamentary Assembly 2009. Available at:
http:/assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc09/EDOC12058.htm, 9™
December 2010.

22 Alhassan Alolo, “Corruption, Human Rights and Gender: An Empirical Investigation Ghana”, p. 1.
%23 1J4, “Gender, Corruption and Education”, p. 3.

%24 U4, “Protection and advancement of women'’s rights”. Available at:
http://www.u4.no/helpdesk/helpdesk/queries/query98.cfm
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their criminal complaint.®*® In these cases corruption does not allow for the
development of equality before the law.

Corruption weakens the accountability of fair justice and allows offences to go
unpunished. The UNCAC provides for corruption to be punishable offence which
should be established in a society irrespective of the level at which the act of
corruption takes place. But the fact is that corruption interferes with the progress of
civilians to release their rights and by doing so violates their human rights. This gives
a strong reason to evaluate the effectiveness of integrating human rights to the anti-
corruption framework,*?® as Article 26 of the ICCPR provides for;

all persons are equal before the law and are entitled without any
discrimination to the equal protection of the law... the law shall prohibit
any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground

The enforcement of the rule of law in the judicial process has to be equal, non-
discriminating and transparent, without deviation from the judicial process. Both the
human rights framework and the anti-corruption framework increase the legitimacy of
the State and ensure accountability of the administration, but the human rights
framework would be very useful in regard to protect the rule of law and the right to

equality and non-discrimination.

4.6.2 Corruption and the Principle of Non-Discrimination and Equality

The nature of corruption is such that it tends to benefit only few who afford
participating in corrupt activities and discriminates against those who are less able to
defend their interests and rights. Corruption is therefore opposing to the equality to
the law, as it does not allow the principle of equal treatment to be fulfilled.*?” As said

before, the UNCAC does not directly mention non-discrimination; it is implicit with

325 Amnesty International “The State of The World’s Human Rights” 2010, p. 94. Available at:
http://www.reliefweb.int/rw/lib.nsf/db900sid/KHII-85U3FK/$file/amnesty-annual2010.pdf ?openelement,
8" December 2010.

326 Kumar,“Corruption as a Human Rights issue in South Asia; law, development and governance”,
School of Law, City University of Hong Kong 20086, p. 14. Available at:
http://www.law.monash.edu.au/castancentre/events/2006/conf-06-kumar- paper.html, 5"
December 2010.

%7 Kumar, C. Raj., “Corruption and Human Rights: Promoting Transparency in Governance and the
Fundamental Right to Corruption-Free Service in India”, p. 57-58.
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various references to the rule of law and participation.*®® Equality under the law is
internationally accepted standard which means that the law should apply equally to

% Hence, there is a need to

both the powerful and the weak, men and women.*?
further protect vulnerable people under the anti-corruption framework.

The principles of non-discrimination and equality are present in all the major
human rights treaties, most notably the provision is set out in Article 2(2) under the
ICESCR and Article 2(1) under the ICCPR. The UN Human Rights Committee has

defined discrimination as,

any distinction, exclusion, restriction or preference which is based on any
ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status, and which
has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise by all persons, on an equal footing, of all rights and
freedoms.?*

Non-discrimination and equality are fundamental principles in international human
rights law and essential to the exercise and enjoyment of economic, social and
cultural rights.®*' Article 2(2) of the ICESCR obliges each State Party to “guarantee”
the relevant rights in the Covenant “will be exercised without discrimination”.3%?
Non-discrimination, equality before the law and equal protection of the law
without any discrimination, constitute a basic and general principle relating to the
protection of human rights. Thus, Article 2(1), of the ICCPR obligates each State
Party to respect and ensure all persons within its territory and subject to its
jurisdiction the rights recognized in the Covenant without distinction of any kind.>*
Provisions for the equality of the sexes in the enjoyment of rights are provided
for both, in Article 3 of both ICESCR and ICCPR. They obligate each State Party to
ensure the equal right of men and women to the enjoyment of the rights set forth in

the Covenants.*** The principles of non-discrimination and equality provide the

8 UNDP, “The Impact of Corruption on the Human Rights Based Approach to Development”, p. 28.
%29 Kiai, How Human Rights Principles & Approaches can Help in Fighting Corruption”, p. 4.

%9 OHCHR, General Comment No. 18, Non-discrimination:, 11/10/198, para 7.

%1 CESCR, Non-Discrimination in Economic, Social and Cultural Rights (art. 2, para. 2),
E/C.12/GC/20, para 2.

%2 |CESCR, Article 2(2)., Additionally to the Article, States are obliged to remove gender and other
stereotyping that hinders access of girls and women to education, and other vulnerable groups, see
CESCR, The right to education, E/C.12/1999/10, para 55.

%33 OHCHR, Non-discrimination, 11/10/198, para 1.

%% |CCPR, Article 3 and ICESCR Article 3.
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central theme of CEDAW®® and starts by defining the term discrimination against
women in Article 1.3%¢ Further, Article 2 sets out the responsibility of States to refrain
from discrimination against women and taking “all appropriate” measures to eliminate
discrimination. Among the International human rights treaties the Convention takes
an important place in bringing the female half of humanity into the focus of human

rights concern.®*” In its preamble, to the Convention recalls:

that discrimination against women violates the principles of equality of
rights and respect for human dignity, is an obstacle to the participation of
women, on equal terms with men, in the political, social, economic and
cultural life of their countries, hampers the growth of the prosperity of
society and the family and makes more difficult the full development of the
potentialities of women in the service of their countries and of humanity,**

Corruption interferes with the above mentioned rights and the exercise of corrupt
activities is a clear violation of this obligations. Corruption is for example an obstacle
to the State obligation to guarantee the ICESCR rights without discrimination,
according to Article 2(2), States are therefore obliged to make efforts against it. As a
result, corrupt practices commonly produce unequal and discriminatory outcomes
with regard to human rights. A governance system that is free from corruption does
not discriminate against people as well as ensuring that the State’s services is
distributed fairly and that the governmental decision-making are based on fair, just
and reasonable factors.>*°

By indentifying victims of corrupt acts and establish the harm suffered by the
victim reflects the failures of the State and the discriminating and unequal effects it

has on civilians.

33 Convention on the Elimination of All Forms of Discrimination against Women, Adopted by General
Assembly 18"Dec. 1979, entered into force 3 Sept. 1981.

3% CEDAW, Article 1 provides that “any distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by
women, irrespective of their marital status, on a basis of equality of men and women, of human rights
and fundamental freedoms in the political, economic, social, cultural, civil or any other field.”

%7 CEDAW, “Introduction”. Available at:
http:/www.un.org/womenwatch/daw/cedaw/text/econvention.htm, 10" December 2010.

%% CEDAW, preamble.

%39 Kumar, “Corruption and Human Rights: Promoting Transparency in Governance and the
Fundamental Right to Corruption-Free Service in India”, p. 57-59.
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4.7 Reforms to Fight Corruption while Safeguarding those who Need it the Most
The analysis in this chapter on the impact of corruption on human rights and gender
has resulted in the conclusion that corruption undermines the respect for human
rights and human dignity, of both men and women, but women are often
disproportionately and differently affected. The fact that corruption remains an
important problem to tackle, as it continues to interfere with civilians efforts to fulfil
their political, social, economic and civil rights, and eat away the precious resources
should be enough justification for formulating new strategies to address corruption.
Strategies that would protect the vulnerable, poor, women and children, and provide
sustainable development. The issue of corruption is very much inter-related with
other issues. Hence, by integrating human rights would support the current anti-
corruption framework and would be one step forward to fight corruption and protect
human rights.

4.7.1 Amendment on the UNCAC and Optional Protocol

As said before, the UNCAC is the only international Convention open for
ratification by all States. Therefore instead of formulating new conventions it might be
worth considering reforming the UNCAC by integrating human rights into it, for
achieving international consensus that corruption violates human rights.

This could be done by amending the UNCAC, which would be binding on
those State Parties that express their consent to be bound by it according to Article
69(5) of the Convention. According to Article 69(1), a State Party may propose an
amendment after five years from entry into force. Now it is time for changes as there
is emerging consensus that corruption violates human rights and the UNCAC is on its
fifth year since its entry to force,** as this thesis has established that there are links
between corruption and human rights violations. Further it has explored that there is
reinforcing nature of the UNCAC and the human right regime. But the question
remains how human rights should be integrated to the UNCAC.

Recommended reforms would first, include amendment on the preventive
measures in chapter Il. Article 13(c) stipulates that the public should get education on
non-tolerance for corruption. However this Article should be amended to include that

education should inform the public that corruption violates human rights, for civilians

%9 In accordance with Article 68(1) of resolution 58/4, the UNCAC entered into force on 14 December
2005.
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to be informed of the detrimental effects of corruption, not only on the economy but
on their human rights.

Second, new article that includes measures relating to delivery of services
would be desirable, to prevent corruption from being an obstacle for civilians to enjoy
their economic, social and civilian rights. This could be done in accordance with
Article 9 on public procurement and management of public finances. Proposed article
would state that each State Party should, in accordance with the fundamental
principles of its legal system, take necessary steps to establish appropriate system of
delivery of services, with effective system of domestic review, including effective
system of appeal, to ensure legal recourse and remedies in the event that the rules

d.®*'  Further this could include

or procedures of these services are not followe
special review measures and programmes that take gender perspectives into
account. Thirdly, to stipulate that corruption violates human rights, optional
protocol could be integrated to the UNCAC. The protocol could be established in line
with the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, Supplementing to the United Nations Convention against
Transnational Organized Crime.**? Protocol to the UNCAC should prevent, suppress
and punish corrupt activities that violate human rights, with special protection for
vulnerable, poor, women and other marginalised groups. Where State Parties should
take effective action to prevent and combat corruption that violates human rights, by
protecting their internationally recognized human rights.>*® Then the ICESCR and
ICCPR might be very useful to develop corruption prevention strategies under the
protocol, particularly with regard to protection of the rule of law, the right to equality
and non-discrimination and to establish better public services.*** The purpose of the
protocol should be stated in accordance with Article 2 of the Protocol to prevent
Trafficking, i.e. (a) to prevent corruption that violates human rights, by paying
particular attention to vulnerable, poor, women and marginalised groups. (b) To

protect and assist the victims of corruption, with full respect to their human rights and

¥ UNCAC, Article 9.

%2 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention against Transnational Organized Crime, adopted by
the General Assembly in its resolution 55/25, 15" November 2000. Available at:
http://www.uncjin.org/Documents/Conventions/dcatoc/final documents 2/convention %20traff eng.p
df

3% Ibid, preamble.

344 Kumar, “Corruption and Human Rights: Promoting Transparency in Governance and the
Fundamental Right to Corruption-Free Service in India”, p. 57.
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(c) To promote cooperation among State Parties in order to meet those objectives.
Definition of the term, violation of human rights should be according to recognized
international human rights. Criminalization should be in accordance to Article 5 of
the Protocol, which would establish that each State Party should adopt legislative
measures and other measures as may be necessary to establish criminal offences of
the conduct of acting corruptly and by doing so violate human rights, including sexual
exploitation.

In order for these reforms to become a functional instrument a State Party has
to propose these amendments and transmit it to the Secretary-General of the United
Nations, according to Article 69(1). Moreover, the Conference of the States Parties
has to make every effort to achieve consensus on the amendment. If they do not
come down to agreement, the amendment requires for its adoption a two-thirds
majority vote of the States Parties present and voting at the meeting of the
Conference of the States Parties.

The UNCAC monitoring mechanism is still evolving®*® and remains with the
Conference of State Parties according to Article 63. An effective monitoring
mechanism would be essential for the proposed protocol, to strengthen it and
improve. It should be established under the protocol, that the Conference of State
Parties should work with domestic and international mechanisms that exist to monitor
compliance with human rights. This protocol could then be supported with the
decade’s long experience of the human rights movement and its monitoring
mechanisms and jurisprudence.®*®

Finally, it might also be worth considering integrating corruption to the
human rights regime, for example a third optional protocol to the ICCPR which would
establish that every human being has the right to be free from corruption, that would
further incorporate economic, social and cultural rights. However, as stated before
there is a lack of consensus of the scope and definition of corruption, which might

make this type of protocol insufficient in practice.

%5 UNDP “Supporting UNCAC Implementation”, October 2008, p. 22. Available at: http:/asia-
pacific.undp.org/practices/governance/documents/UNCACTraining-200810.pdf, 11" December 2010.
% Terracino, “Integrating Human Rights and Anti-Corruption Policies: Challenges and Opportunities”,

p. 1.
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4.7.2 Benefits for Civilians

Integrating human rights to the anti-corruption framework would have several
benefits for civilians. First, to empower vulnerable and poor in corruption cases, they
should have the opportunity to contest their rights through legal framework.
Legislation against the conduct of corruption as a violation to human rights would
promote the empowerment of victims of corruption as they could look to mandatory
enforcement mechanism that would focus on their protection and create opportunities
for them to practice the rights that they are entitled to and impose legal obligation on
other, such as States.>*’

Second, human rights would benefit anti-corruption strategies with bottom up
approach, by giving voice to the people most affected. Human rights standards and
principles could more so, function as preventive measures in anti-corruption
strategies as it would support the right to participation and freedom of expression,

transparent and accessible information and force accountability.>*®

349 as well as

Third, human rights discourse would empower civil society,
vulnerable groups, poor and women. The notion of empowerment is deeply integral
to the recognition of human rights. Article 1, under both ICCPR and ICESCR, states
that the right to self-determination is universal and puts obligation on States to
promote the realization of that right and to respect it.>**® Moreover it provides that all
people “by virtue of that right they freely determine their political status and freely
pursue their economic, social and cultural development”.®*' Political and civil rights
empower vulnerable and poor people to demand their economic, social and cultural
rights but also accountability for good public services, public policies and a

transparent participation process for their voices to be heard.

%7 CESCR, Poverty and the International Covenant on Economic, Social and Cultural Rights,
E/C.12/2001/19, para. 14, see further, ICHRP, “Integrating Human Rights in the Anti-Corruption
Agenda: Challenges, Possibilities and Opportunities”, p.30.

%% Terracino, “ Integrating Human Rights and Anti-Corruption Policies: Challenges and Opportunities”,

. 3.
B Kumar C. Raj, “Human Rights Approaches of Corruption Control Mechanism-Enhancing the Hong
Kong Experience of Corruption Preventing Strategies” San Diego international Law journal Vol. 5
2004, p. 349.
%0 General Assembly,“Fact sheet No. 2 (Rev.1), The International Bill of Human Rights*, p. 4.
%' |CCPR and ICESCR, Article 1.
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4.7.3 Gender Sensitive Approach in Anti-Corruption Programmes

States have obligations regarding women under international human rights law. By
integrating human rights into the anti-corruption framework with above recommended
amendments and protocols with special consideration on women would support
gender perspectives in relation to anti-corruption programmes. It would further enable
women to realise their economic, social, political, and civilian rights, such as increase

352

their participation in political and public life,”* access education, health, fair justice

and resources, strengthening their economic power and to live their life without of

fear of discrimination, coercion, and violence.>®

It would help anti-corruption
programmes to address gender violations, and the human rights of women and other
groups who suffer from discrimination. By integrating human rights in the design and
monitoring of anti-corruption programmes would cause anti-corruption organisations
and institutions to take into account gender and be more aware of other minority
groups and show them more concerns.®**

Possible solution would be to recommend that States gender mainstream anti-
corruption strategies and programmes, which is a concept that was established at the
United Nations Fourth World Conference on Women in 1995.%*° That implies
analyses on how gaps in gender equality have to be identified i.e. “ensure that
gender equality is a primary goal in all area(s) of social and economic
development“.**® The United Nations Economic and Social Council defined the

gender mainstreaming as follows;

Mainstreaming a gender perspective is the process of assessing the
implications for women and men of any planned action, including
legislation, policies or programmes, in all areas and at all levels. It is a
strategy for making women's as well as men’s concerns and experiences
an integral dimension of the design, implementation, monitoring and
evaluation of policies and programmes in all political, economic and
societal spheres so that women and men benefit equally and ineguality is
not perpetuated. The ultimate goal is to achieve gender equality.*

%2 CEDAW, Article 7 and 8.

%3 General Assembly, Human rights and extreme poverty, A/65/259, Sixty-fifth session 2010, para 29.
%4 |CHRP, “Integrating Human Rights in the Anti-Corruption Agenda: Challenges, Possibilities and
Og)portunities”, p. 55-56.

55 UNIFEM, “Who Answers to Women? Gender & Accountability”, p. 103.

%6 |nternational Labour Organization, “Gender Equality Tool”. Available at:
http://www.ilo.org/public/english/bureau/gender/newsite2002/about/defin.htm

%7ECOSOC, Coordination of the Policies and Activities of the Specialized Agencies and their Bodies
of the UN, Excerpt form A/52/3. Available at:
http://www.un.org/womenwatch/osagi/pdf/ECOSOCAC1997.2.PDF, 9" December 2010.
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It is a globally accepted strategy that is not an end in itself but an approach to

achieve gender equality®®

and would help to have human rights of both women and
man respected. Further, for this to succeed States have to take all measures to act
on their obligation, to eliminate all legal and factual discrimination against women
according to Article 2 of CEDAW.** It also implies that States Parties to the CEDAW
are bound, at a minimum, to take all appropriate measures to modify local traditions
that release the full realization of women'’s rights to equality.>®°

The main challenge is that the greater participation of women will not
automatically engender institutional change in patriarchal society with male bias of
governance institutions and the structural barriers to the addressing of gender
interests.®! The problem often lays in long established societal attitudes on what the
roles of women are within patriarchal society. Discrimination against women is
institutionalized in many laws, systems, policies and economic, social and cultural
rules. These attitudes are often very firmly entrenched and therefore only possible to
change with direction from the government and the legal systems.**? To break this
cycle it starts by integrating human rights to the corruption frameworks with gender

perspective programmes and by doing so target corruption.

4.7.4 Challenges

International anti-corruption conventions do a great deal in forming common
standards. But anti-corruption regulation does not solve the corruption problem and
protect human rights as such, as the enforcement mechanisms are often
inadequate.?®*® Human rights approaches and principles might fill in legal gaps of the
UNCAC and other anti-corruption instruments, protect vulnerable individuals and
groups that are disproportionally affected of corruption and change the anti-
corruption initiatives that are genders neutral to take gender sensitive approaches.

However, the main challenge is also that far too many people are unaware of their

%8 OSAGI, “Gender Mainstreaming”. Available at:
http://www.un.org/womenwatch/osagi/gendermainstreaming.htm, 9" December 2010.

%9 See also Article 2 of ICCPR and ICESCR.

%0 CEDAW, Article 2(f).

361 Sever, Charlie, “The Gender, Poverty, Governance Nexus: Key issues and current debates”, Bridge
2005, p.4. Available at: http://mowdalumni.com.pk/pdf/Gender Poverty Livelihoods/gender-poverty-
governance-nexus-2005.pdf, 20" November 2010

%2 Stone, Richard, “Civil Liberties & Human Rights”, 4th Edition, Oxford University Press 2002, p. 461.
%3 carr “Fighting Corruption Through Regional and International Conventions” p.34.
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rights and among them are often the most vulnerable. While there is increasing
number of assistance mechanisms in place for people to report corruption, too many
are still outside the reach of professional advice and information that empowers them
to confront abuses. In many countries whistleblowers remain threatened by
inadequate laws and negative public perceptions.®*

Other more far reaching challenges are first of all that pattern of corrupt
activity vary significantly across countries and tend to undermine the basis for
expecting a kind of “one-size fits” all legal response to be equally effective across the
globe.*®® Second, compared to the environmental legal movement, there have been
long running debates of environmental violations being human rights violations,
despite the human rights protection and environmental protection are relatively well-
developed the recognition of the linkage between the two has been slow to
develop.®¢®

For reforms to be effective in the fight against corruption while safeguarding
human rights, all sectors including civil society have to be focused on making
improvements and work together so the core ideology benefits all human kind. The
reform of integrating human rights to the anti-corruption are much easier if there is a
domestic and international consensus that there are benefits from reduction of

corruption and protecting human rights and that citizens see the gain as well.**’

4.7.5 Good governance

While human rights empower citizens and provide standards which governments and
other actors can be held accountable for, they cannot be protected and respected in
a sustainable manner without good governance.®*® As the Human Rights Council has

stated governments have to recognize;

The increasing awareness in the international community of the
detrimental impact of widespread corruption on human rights, through

%4 ]ACC, “Changing the Rules of the Game” 14™ IACC 2010. Available at:
http://14iacc.org/programme/change-the-rules-of-the-game/
% Ackerman, Corruption and Government: Causes, Consequences and Reform, p. 197
%6 Carnegie Council on Ethics and International Affairs, “Human Rights dialogue, an international
forum for debating human rights” Series 2 No. 11. 2004, p. 2. Available at:
http://www.carnegiecouncil.org/resources/publications/dialogue/2 11/index.html/ res/id=sa File1/Hum
an Rights Dialogue Environment.pdf, 24™ November 2010.

" Ackerman, Corruption and Government: Causes, Consequences, and Reform, p. 222.
%8 HRC, Resolution 7/11, The role of Good Governance in the promotion and protection of human
rights, 2008, p. 2
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weakening of institutions and the erosion of public trust in government, as
well as through the impairment of the ability of Governments to fulfil their
human rights obligations, particularéy the economic and social rights of the
most vulnerable and marginalized.**°

A well governed society ought to ensure that its democratic institutions are
free from corruption and work toward the protection and promotion of human rights. A
system with good governance is one that encompasses accountability, transparency,
participation, and responsibility. If these characteristics are present in a State,
decision making by a State will take into consideration the views of the most
vulnerable groups in the society. The State will then act in the favour of protecting its
citizenry rather than in the interests of the powerful few. Good governance and
human rights are mutually reinforcing and share common principles.®”°

Good governance is also important for gender sensitive approach to be
successfully applied to anti-corruption procedures, for women to be equal with men in
public and private spheres of life and participate in decision making. It is also
important that governments realise that greater participation of women in society has
positive effects on development. Researchers have suggested that women’s
participation in political decision-making bodies improves the quality of governance.
The study found a positive correlation between increased women’s participation in
public institutions and life and a reduction in the level of corruption.*”" Increasing
level of participation and representation of women in State institutions and decision
making bodies is a step forward in protecting their political right.

The aim pursuit will only be conceived if governments prioritise to implement
anti-corruption legislations and programmes effectively, and further take necessary
changes into force and fulfil them with good governance which promotes human
rights.

%9 |bid.

%70 Matsheza,“Fighting Corruption While Safeguarding Human Rights”, p. 2.

%1 Dollar, D., Fisman, R., and Gatti, R., “Are Women Really the “Fairer” Sex? Corruption and Women
in Government”, Policy Research Report on Gender and Development, Working Paper Series, No. 4.
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5 CONCLUSION

This thesis has aimed on looking at corruption through a human rights lens and to
provide an understanding on how human rights and corruption are interrelated
subjects that should be discussed in parallel. Linking acts of corruption to human
rights through researches and surveys has established that there are direct and
indirect links between corruption and human rights violations. However, in many
cases it is hard to prove the damage corruption causes as it is a secretive activity. In
many countries it has become a social norm to be asked to pay bribes, which
civilians do not report, like the research in Bosnian Universities revealed. Other
surveys and case studies from Moldova showed that people’s right to fair trial and
effective remedy are often blocked due to corrupt judiciaries and political pressures.
The examples of surveys and researches in the thesis illustrate how people’s human
rights can be violated due to corruption.

The thesis emphasised on analysing how marginalized women can be
disproportionately and often differently affected of corruption, precisely in developing
countries and/or patriarchal societies. Based on these analyses women can be more
vulnerable than men to corruption, as they form a larger proportion of poor in
societies and are primary users of public services due to their reproductive period
and responsibility for child care. As a result, when there is corruption in public service
delivery it has different and disproportionate impact on women. Moreover, many form
of corruption can be gendered; surveys showed that women are often subject to
sexual exploitations which are used as a form of compensation in return for public
services.

In the thesis it was explored that there is a reinforcing nature of the UNCAC
and the human right regime, despite that the UNCAC fails to recognize that respect
for human rights will benefit the fight against corruption and moreover that corruption
violates human rights. Analyses carried out that there is no mention or attention given
to vulnerable, disadvantaged and poor in the UNCAC, despite that they are exposed
to particular risk due to corruption. Moreover, there is adequate attention given to
gender perspectives in the anti-corruption framework and programmes. International
consensus is emerging that corruption violates human rights and that it is no longer
just an economic and political issue. Human rights protection must become a

fundamental part of the anti-corruption framework not just an indirect result of it.
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Hence, there is a need to look forward and fill in the gaps of the anti-corruption
framework with human rights approaches to curb corruption.

Proposed reforms on the anti-corruption framework were to integrate human
right to the UNCAC as it has worldwide coverage and is the only anti-corruption
treaty open to universal membership.

Recommended reforms are first, Article 13(c) of the UNCAC should be
amended to include that public education should stipulate that corruption violates
human rights. If people become more aware of the severe affects corruption has on
human rights and public interests they are more likely to support programmes and
campaigns that prevent corruption. Civil society actor and NGO’s have important role
to play to unfold the detrimental effects of corruption, this amendment would support
their work.

Second, new article should be implemented that includes measures relating to
delivery of services. This could be done in accordance with Article 9 on public
procurement and management of public finances. This article would serve to control
corruption in delivery of services and institutionalize that corruption is not tolerated.
The article should include special review measures and programmes that take
gender perspectives into account. This article would promote protection for civilian’s
enjoyment of their socio-economic rights.

Thirdly, to stipulate that corruption violates human rights, optional protocol
could be integrated to the UNCAC that would be responsive to the human rights of
the most vulnerable in society. Protocol to the UNCAC should prevent, suppress and
punish corrupt activities that violate human rights, with special protection for
vulnerable, poor, women and other marginalized groups. It should further be
established under the protocol that monitoring should be supported with domestic
and international mechanisms that exist to monitor compliance with human rights.
Then the nascent anti-corruption movement would be supported with the decade’s
long experience of the human rights movement and its monitoring mechanism. This
protocol would encourage States to address gender perspectives and to stimulate
that anti-corruption programmes should be gender sensitive.

Human rights approach to the anti-corruption framework would empower
vulnerable and poor in corruption cases, serve to preserve the victims of corruption to
enjoy their human dignity and for those who act corruptly to be sanctioned for human

rights violations. Human rights discourse would empower vulnerable groups, poor
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and women to socially tackle corruption. NGO’s and civil society actors would be in
better position to work with citizens to defend their rights and counterbalance the
power of the States and multinational companies. As human rights approach
integrated to the anti-corruption framework would make people the central players in
the corruption resistance movement.’?

However, it is important to notice that integrating human rights approaches to
the UNCAC will not solve the harm suffered due to corruption, it is only a step
forward on the long road to curb corruption, which might in the long run
institutionalise culture of integrity. It is critical to look at the whole circle of the
corruption problem and not just on one part to find solutions, safeguard human rights
and for reforms to succeed and to realise that the fight against corruption is a
challenge not only for governments but for the international community. It has been
showed in the past and present that reforms demonstrate the importance of powerful
supporters in- and outside of governments as well as all sectors of the society,
including civilians.®”® All in all the fight against corruption is a fight for all human rights
of all human being.

82 Kumar, “ Human Rights Approach of Corruption Control Mechanism-Enchanting the Hong Kong
Experience of Corruption Prevention Strategies”, p. 350-351
873 Ackerman, Susan, Corruption and Government: Causes, Consequences, and Reform, p. 222.
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