Prologue

Working as an airline pilot | have personally expeced the difference of flying in distinct
parts of the world. In the United States of Ameriaa well as in some other parts of the
world, an aircraft can fly direct routes betweemgels even though the distance covers
hundreds of miles. This appears to be logical stheze are no physical roads to follow.
However, in Europe this is not the case. In Eurthigesky is fragmented and divided into
small sections that follow the borders of stat&sich state is in charge of their airspace and
the operation within it. As a result, it is almastpossible to get a direct route between two
places and pilots need to take detours aroundréifteareas, some of which are reserved for
military traffic only.

Coming from a little island in the Atlantic Oceanternational transportation has always
interested me. While studying for my pilot licerogas introduced to air law which inspired
me to the extent that today | am writing my mastehesis on air transport. Since | have
found myself repeatedly wishing for better orgatsaof European skies it was logical to
choose EU’s initiative on single European sky dgextt for my thesis. | have enjoyed reading
and writing about European skies and will enjoyrem®re the actual experience of a single
sky, if and when it becomes a reality.

| consider myself to be very lucky to have met mstiuctor Dr. Elvira Mendez-Pinedo.
Her enthusiasm and passion is inspiring. Gudmuddsepsson has my deepest gratitude for
his inexhaustible helpfulness as well as my breihéaw, Gunnar Bjérn Bjarnason, whom |

owe many favours, among them for introducing mengoworld of aviation and air law.

Kopavogur, 1 May 2011
Sara Hlin Sigurdardottir
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1 Introduction

Four hundred years ago the English poet John Damote the famous line “No man is an
island”. His view was that no one can stand alomt@oumt taking the rest of the world into
account. This certainly applies in the world of raodaviation. Presently, European skies are
the most congested skies in the wdrlfo increase the complexity, European sky is didide
into 27 different areas of airspace that remaineuartde control of national governments. In
the late 1990s the situation of air transport indpean skiesreached crisis proportion$
and it was described adisastrous®. The reason for such a disturbing description thas
saturation of airspace and growing delays, regyftiom the deficiencies of the European air
traffic management systefnlt was obvious that current arrangements, whekh esate
organises and controls the airspace above itsassridid not work and measures needed to
be taken on the regional level.

Since the first powered aircraft took off only 19&ars ago, aviation has developed into
one of the most important industries in the worltd @aoday there are more than 1,000
scheduled airlines in the world operating over @8,8ircraft. These aircraft carry around 1.6
billion passengers and 22 million tons of cargo uatly, about 40% of the world’'s
manufacturing exports based on value.

The regulation of air transport has inevitably eeol with the industry. The 1919 Paris
Convention, signed by 27 nations, was the firsall@gstrument to enter into force in air law.
The Paris Convention was later replaced by the 1@Hi#tago Convention which is, still
today, the fundamental basis for agreements updchwhe aviation industry is foundé&d.

International air law is built on the basic prineipf a state’s exclusive sovereignty over
the airspace above its territory. Aircraft do notcaatically enjoy the right of innocent
passage through states’ airspace, unlike on theasglpermission is needed prior to entry
into foreign airspacé.However, since the aviation industry is internagibin scope it is
necessary for states to grant aircraft of othetestéhe right to enter into and across their

territory. To respond to this need, the air tramspoarket has developed so-called ‘open

! European Union: “Traffic management: air traffantroller licence”,
http://europa.eu/legislation_summaries/transpaortfieinsport/|24005_en.htm.

2 The creation of the single European §kpM(1999) 614 final/2, p. 10.

% The creation of the single European §®M(1999) 614 final/2, p. 3.

*In 1999, the Commission estimated that approxim&e per cent of all flights were delayed witharerage
delay of 25 minutes. SeBingle European sky. Report of the high level gréwpopean Commission, p. 9.

®> DempseyPublic international air lawp. xiii.

® Diederiks-VerschoorAn introduction to air lawp. 7.

"Wallace and Martin-Ortegénternational law p. 113.



skies’ agreements. Open skies agreements arerhilatetransport agreements that allow for
unrestricted market access and service by airbhése partners’ country.

Besides air transport agreements, the aviation singlurelies heavily on air traffic
managementAircraft have to follow pre-planned routes basedaofixed route network. In
order to avoid collision and enable aircraft opamto follow their preferred flight profiles
with minimum constraints, air traffic managemenhécessary. The services and functions of
air traffic management are generally the respoliyibof individual states, which have
individually put in place the necessary organisati@and infrastructure. As a consequence,
each state is almost entirely free to decide thel lef service to be provided and the means to
be employed for this purpose. The result is thattdthnology used and the results achieved
vary greatly from one country to another, making thverall system less efficient than it
could be® At a global level, the provision of air traffic magement is governed by the
Chicago Convention and the International Civil Awa Organisation (ICAO). At the
regional level in Europe, both the European Ciwviligion Conference (ECAC), with its
current 44 member states, and the European Organidar the Safety of Air Navigation
(EUROCONTROL), with its 39 member states, have @ihgn important role in developing
strategies for air traffic management.

The creation of the European Economic Community71®sw the European Union), and
its continuous expansion in different fields, hassed the question whether the European
Union (EU) could or should involve itself in thegrtdation of international aviation. While
the EU is working on a daily basis to bring it9zghs and territories closer together, in the
sky each member state has retained full sovereigvrty its airspace. The airspace is one of
the areas in which European integration has beentsl keep up the pace.

With help from the Court of Justice of the Europaamon (usually referred to as the
European Court of Justice or simply ECJ), the EB déended its powers to the conclusion
of international agreements on behalf of its mengdiates in certain fields, including the
negotiation of open skies agreements. With thelsiBgropean sky initiative the EU has now
also intervened in the regulation of air trafficrmagement.

The European Commission estimated that air trahgpnand grew by 5-7 per cent a
year up to 2000, leading to a doubling of air icaffvery 12 year$.Current systems, with

ongoing improvements, should be able to handleittuseased load until the middle of the

8 White paper on air traffic management - Freeing &he’s airspaceCOM(96) 57 final, p. 4.
° Single European sky. Report of the high level gr&iypopean Commission, p. 9.
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next decadé’ After that, more radical measures are needed iteroto avoid serious
congestion. The increased traffic requires thatch@nge the way we fly, but such changes
call for challenges and not only from a technicainp of view. Strategies have to change,
procedures need be harmonised and cooperation brusicreased in order to optimise the
use of the airspace. Transformation of current vmgrknethods will only be possible through
a combination of initiatives at all levels.

With the aim of reforming the architecture of ther&pean air traffic management system,
the single European sky initiative was launched989 by the Commission of the European
Union. The initiative lays down the foundationsafunified system which will be able to
cater for the anticipated growth of traffic in thldes. The creation of a single sky brings big
challenges for EU member states. They must handpleeation of air traffic management
over to another entity and some states have artipadhis involves giving up part of their
sovereignty"?

After a long process, a package of four Regulatiamsing to form a single European
sky, was delivered in April 2004. The first Regidat provides a framework for the creation
of the single European sky. The second Regulatiluliesses the provision of air navigation
services, the third deals with the organisation asd of airspace and the last Regulation
tackles the interoperability of European air tafinanagement network. The overall goal of
the legislation package is to restructure Europ@espace around air traffic flow, rather than
according to national borders. This will create iaddal capacity and at the same time
increase the overall efficiency of the air trafilanagement system.

The four single European sky Regulations set upsebmrder provision of air navigation
services through the establishment of ‘functiomapace blocks’ (FABs). These are blocks of
controlled airspace that are specially definedrtabée maximum efficiency and capacity of
the air traffic management network, regardlesshef inderlying state boundaries. Within
such FABs, the provision of air navigation servisé®uld no longer be exclusively in the
domain of air navigation service providers thatlameed within the territory of a state.

1 Today, Europe is home to approximately 150 sctesbiphssenger airlines and 450 airports, which @920
supported 751 million passengédrtightpath 2050 Europe’s Vision for Aviation. Repof the high level group
on aviation researchp. 5.

M Single European sky. Report of the high level gr&iysopean Commission, Directorate-General for Energy
and Transport, Luxembourg 2000.

12 According to Luc Tygat, formerly head of the si@luropean sky programme on behalf of the Comnmissio
See: Euronews: “Uniting Europe’s skies”, http://wwwronews.net/2011/03/22/uniting-europe-s-skies/.
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Rather, they make it possible to have air navigaservice providers with their principal
place of operation in the territory of another estax offer the servic€

Even though the 2004 regulation package was am@sskegislative step, it had serious
shortcomings. As it turned out it was more of a itwing scheme, lacking tools to ensure
performance improvement. This was recognised awdprdingly, a second legislation
package was adopted in 2009. The second packap@rising two regulations, aims to drive
performance improvements through a legally bindimget-setting regime with incentives
and penalties. It extends the competence of thedean Aviation Safety Agency (EASA) as
well as implementing an action plan that addressgsort capacity and efficiency. The
Commission hopes that today’s single European skypdwork will be able to produce the
safe and sustainable air navigation service netwloak Europe so desperately needs, with
much lower air traffic management cost and at #meestime allow for growing traffit*

Europe eliminated frontiers on the ground with @85 single European market. It
dismantled economic frontiers with the 1990 ecomoarid monetary unioft. It is a view
widely held that borders in the sky should not €¥ig his thesis aims to investigate the legal
basis behind the single European sky frameworklrewl the Union’s intervention into the
field of air traffic management will affect its méer states.

In order to understand the background on which pe&a Union legislation in the field of
aviation is founded, main principles and sourceaiotaw will be briefly discussed. As the
single European sky is centred on managing the@aesas well as air traffic, an important
description of air navigation services and airficainanagement is provided. An overview of
the relevant international organisations which hawdirect influence on the development of
air traffic management will be given. The role dad-making powers of those international
organisations will be investigated as well as thesgjon how their legislative powers can
collide with the powers of the European Union.

Further, the origins of single European sky legistawill be explained, covering the first
and second legislation packages. Finally, the r@aaif European states to the single sky
initiative will be studied as well as its influenca non-EU states, especially Iceland.

When the Lisbon Treaty entered into force in Decen#009, the European Community
became the European Union. When referring to thegaan Union before December 2009,

13 Antwerpen:Cross-Border Provision of Air Navigation ServicagwSpecific Reference to Eurqpe 93-94.
14 White paper — Roadmap to a single European trartspea: towards a competitive and resource efficien
transport systen€OM(2011) 144 final. European Commission, Brus26lE1.

15 Craig and De Burc&U law: text, cases and materiafs 13 and 728.

18 SESAR in brief: delivering the future ATM systemartnership EUROCONTROL, p. 2.
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the phrase ‘European Community’ will be used. Afetering into force of the Lisbon
Treaty, ‘European Union’ will be used.

The research is built on both primary and secondawy of the European Union,
comprising the European Union Treaties, applicabfgulations and directives forming the
single European sky framework as well as relevasédaw of the European Court of Justice.
Numerous soft law methods and policy instrument&oion institutions were relied on in
order to shed light on ideas and reasons behinditigge sky framework. So far, few scholars
have devoted their attention to European air trarisiegislation and, therefore, academic
literature on the subject of the single sky is seaHopefully, along the way, the single sky

will be the subject of interesting academic debatesliterature.

2 Anintroduction to air law: main sources and fundanental principles
2.1 The early beginning of aviation
The history of aviation began in 1783 in France nvla@ unmanned hot air balloon was
launched into the air for the first tinléFree ballooning soon spread throughout Europe and
in 1785 the first international manned balloonttigrossed the English Channel, a distance
of 38 km, between France and England. Internatiemain aviation had taken its first step
and the need for international rules became cfedfevertheless, it was not until in the
historical year of 1903 that the first engine-pogegrcontrolled, heavier-than-air airplane took
off at Kitty Hawk in North Carolina, flown by the kght brothers?® Six years later, a French
aviator named Louis Bleriot, crossed the Englislar@tel and that was the first international
flight by a heavier-than-air machine. At that time legal framework existed, and no
authorisations for crossing the borders betweenderand England had been givén.

Jurists did not agree in their views on whetheraineshould be treated like the high seas,
free for use of all, or if states should enjoy seignty in the airspace above their territéty.
In 1900 the French jurist Fauchille suggested atme of an international air navigation
code. With that in mind, the Paris Conference wasvened in 1916 However, due to
political disagreements, no result was achieved im1919 when the Convention relating to

the Regulation of Aerial Navigation (the Paris Centiton) was signed in Paris by 27

" Freer: “The roots of internationalism — 1973 t®39 p. 30.

18 Freer: “The roots of internationalism — 1973 t®39 p. 31.

19 DempseyPublic international air lawp. 10.

2 Freer: “An aborted take-off for internationalisn1903 to 1919”, p. 24.
2 JohnsonRights in air spacep. 11.

%2 Diederiks-VerschoorAn introduction to air lawp. 2.
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nations?® By then the first scheduled air service betweetisRand London had already taken
place®® The Paris Convention recognised the principleutif 4nd absolute sovereignty of
each state over the air above its territory andtoelal waters, carrying with it the right of
exclusion of foreign aircraft. Each state also ta&lright to impose its jurisdiction over the
air above its territory and territorial watérsHowever, the Paris Convention never produced
universal approval and number of important stagash as Russia and the United States, did
not ratify it?° The Convention was soon followed by the Ibero-Ainzer Convention in 1926,
which contained provisions largely similar to thagehe Paris Convention. In 1928, the Air
Navigation Convention for the Americas, i.e. thenf2anerican Convention, was signed in
Havana. However, it lacked technical annexes aieldféo achieve a measure of uniformity
in air traffic regulations’

With Charles Lindberg’s first flight across the @ttic in 1927, interest in international
aviation grew fast® The development in aviation during the two WorldaM/ resulted in
states insisting on unified international rules ggonng safety, navigation and other aspects of
civil aviation to ensure protection of the putflicAs the World War 1l was nearing its end the
United States invited the world community to a @wafice in Chicago to discuss rules
regarding international civil aviation. The confece had two basic purposes; to make
arrangements for the immediate establishment ofigiomal world air routes and to set up an
interim council to collect, record and study dadaaerning international aviation and to make
recommendations for its improveméfitThe conference was described as one of the most
successful, productive, and influential internasiorconferences ever hell. The most
significant result of the conference was the 19&fv@ntion on International Civil Aviation
(the Chicago Conventiorif. The Chicago Convention consists of 96 articles Ed\nnexes
which contain ‘International Standards and ReconuednPractices’ (SARPs). Today, the
Chicago Convention is the basis for agreements wgooh the aviation industry is founded

and virtually the entire global aviation communitystates has become party t&it.

% Ultimately, 38 States became parties to the CaiitvenSee: Freer: “A Convention is signed and ICiaNborn
— 1919 to 1926, p. 44-45.

24 Diederiks-VerschoorAn introduction to air lawp. 3-5.

% Articles 1 and 2 of the 1919 Paris Air Navigati@anvention.

% Freer: “Regionalism is asserted, ICAN’s globalgmects fade — 1926 to 1943, p. 66.

" Diederiks-VerschoorAn Introduction to air lawp. 7.

2 DempseyPublic international air lawp. 3.

29 DempseyPublic international air lawp. 2.

%0 Freer: “Chicago conference (1944) — Despite ua@®st, the spirit of internationalism soars”, p. 43
¥proceedings of the International Civil Aviation Gerence, Chicago, November 1 — December 7, 1844.
32 Convention on International Civil Aviation (the i€ago Convention), [1944] 15 UNTS 295.

% Today, 190 states are members of the Chicago ®tiove See: http://www.icao.int/icao/en/leb/chicamf.
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2.2 Main sources of air law

Air Law is a body of rules governing the use ofpace and its benefits for aviation, the general
public and the nations of the worttl.

Air law had an international character almost fribra very beginning and hence multilateral
conventions are the primary source in this fieldla3> Due to rapid developments in
aviation, custom has largely been bypassed as raesofl law, the result being that air law
today consists almost exclusively of written [FMultilateral conventions and agreements,
both in public and private international law, gavassues as air safety and navigation,
security, sovereignty, transit and commercial icafights and liability*” In addition to
multilateral conventions the sources of public in&ional air law are mostly bilateral
agreements, general principles of international, I®AO’s Standards and Recommended
Practices, intergovernmental decisions and reguiat(e.g., those of the European Union),
national legislation and regulations promulgatednhyional aviation agencies and case law
jurisprudence of courtd. Regulation of airspace, the subject of this reseais mostly

effected via interstate agreemefits.

2.3 The rule on states’ sovereignty and freedoms of thar

The first flight crossing the English Channel conmeexd without any thought of obtaining a
permission to enter and land in Great Britain. He following years, international flights
frequently took place in a completely unregulated anmonitored environment, alarming
both officials and jurist8’ Today, one of the basic principles underlyingwi®le system of
international air law is the rule on states’ soigmgy.*! It recognises that a state’s exclusive
sovereignty extends to the airspace above the lasslrand territorial sea belonging to the

state?” State sovereignty over the airspace above itstasrrquickly became customary

3 Diederiks-VerschoorAn Introduction to air lawp. 1.

% Diederiks-VerschoorAn Introduction to air lawp. 4.

% Diederiks-VerschoorAn Introduction to air lawp. 4.

3" DempseyPublic international air lawp. 7.

3 Diederiks-VerschoorAn Introduction to air lawp. 4.

39 Wallace and Martin-Ortegdnternational law p. 113.

“0 Freer: “An aborted take-off for internationalism1903 to 1919, p. 25.

“1 7ylicz: International Air Transport Lawp. 58.

“*2The Chicago Convention, article 1. The Chicagov@aition recognises the exclusive sovereignty oftalles
over their airspace regardless of whether or ret e parties of the Convention. Three criter@atterise a
sovereign state: a territory, a population livingre and government exercising authority over tHgowereignty
refers to the exclusive right to complete politiiad. legislative, judicial and executive) contesld decision by
the state over its territory and the airspace alitowe that respect, states have the right todieeihether and
under which conditions someone will operate inrthéspace. See: Wallace and Martin-Ortdggernational
Law, p. 64.
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international law and was crystallised in the 1®E9is Conventiofi® Nevertheless, the height
limit of the airspace in relation to outer spacgdsto be establishéd.

According to articles 5 and 6 of the 1944 Chicagm¥&ntion states, retain exclusive
control of the air above their territories. No sdhlked international air service may be
operated over or into the territory of a contragtatate, except with the special permission or
other authorisation of that state, and in accordanith the terms of such permission or
authorizatiorf:> Furthermore, all aircraft flying over or manoeumgiwithin the territory of
another state shall comply with the rules and r@gurs relating to the flight that are in force
there. Contracting states shall nevertheless Kesip @wn regulations uniform to the greatest
possible extent with those rules established utide€hicago Conventiofi.

For the commercial aviation industry to operate@ifely, it is necessary for states to
grant the aircraft of other states the right toiflio and across their territory for both traffic
and non-traffic purposé’€.Based on those grounds, the Chicago Conventiachat great
importance to the question of the exchange of comiaderights in international civil
aviation. It was not possible to reach an agreersatisfactory to all the original states as
some individual states demanded to retain terataights over their airspace. In order to
make the Convention work, the conference set up swpplementary agreements: the
International Air Services Transit Agreement, anide tinternational Air Transport
Agreement?® The former permits aircraft of a signatory statély over, or land for technical
reasons, in the territory of another signatoryestdihe latter allows the carriage of traffic
between the state of registration of an aircrafl amother signatory stat®.These two
agreements, which are annexed to the Chicago Ctaoueestablish ‘the five freedoms of the

air’. According to the five freedoms:

3 CooperExplorations in Aerospace Law: selected essaysediy IA Vlasicp. 136.

“*various definitions of the upper limit have beengosed in the past referring to the height ofdinis, the
range of weapons, the altitude in which a man le tbsurvive, the flight ceiling of aircraft oratpoint of
equilibrium between the earth and other planetesghlefinitions were never considered precise dndieg:
Zylicz: International Air Transport Lawp. 59-60.

“5 Aircraft have been shot down number of times ay tiave entered the airspace of a foreign courithyowt
permission. There is no established rule in intiional law on how states should respond to the agpee of
an unauthorized civil aircraft in their airspacetiéle 3 bis of the Chicago Convention states that the use of
weapons against civil aircraft in flight is protté. This is recognised as a customary rule inmaténal law.
It is certain that the international community does accept death or injury to innocent air passenin relation
to violation of air sovereignty. See Wallace andfihaOrtega:International Law p. 116.

“® The Chicago Convention, article 12.

47 JeppesenAir law. JAA ATPL Trainingp. 2-1.

“8 The International Air Services Transit Agreeméh®44] 84 UNTS 389 and the International Air Tramp
Agreement, [1944] 171 UNTS 387.

9 Oxford Aviation AcademyAir law — ATPL Ground Training Serigp. 23.
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1. A civil aircraft of one country has the rightflg over the territory of another country

without landing;

2. A civil aircraft of one country has the right end in another country for technical

reasons, such as refuelling or maintenance, witbtiating any commercial service to or

from that point;

3. An airline has the right to carry traffic froms icountry of registry to another country;

4. An airline has the right to carry traffic froormaher country to its own country of

registry;

5. An airline has the right to carry traffic betwe®o countries outside its own country of

registry so long as the flight originates or terat@s in its own country of registry.

Since the Chicago Convention was signed severat éthedoms have been add&dhe five
freedoms have become extremely important in thallegvironment of international air
transportation. However, the freedoms have not lvedely adopted and as a result it has
prompted the regulation of international scheddlights through a network of bilateral and
multilateral agreements.The bilateral air service agreements call for git&l government
intervention. They permit states to be selectivelich states they enter into agreements with
and therefore give them the opportunity to contnarket access and protect their flag-carriers
against the international air traffic market tanfr and through their territory.

The air transport industry has also establishedeniityeralised agreements, so-called
‘open skies’ agreements. Open skies agreements aloestricted service by the airlines of
each country to, from and beyond the other’s yit® They allow the market, instead of
governments, to decide what happens in interndti@anaation markets. Open skies
agreements also help expand the overall markeaviation and produce enormous benefits
for passengers in the form of better, lower-prieed more competitive servicé After the
end of the Cold War in 1991 liberalisation of traffights has made the skies more open. The
range of aircraft technology and the growth in rinéional markets has also called for
reduced restrictions and increased freedois.

Y DempseyPublic international air law p. 38.

! Wallace and Martin-Ortegdnternational law p. 114.

2 Havel:Beyond open skies: a new regime for internationétion, p. 4.

%3 Button: “The impact of US-EU ‘Open Skies’ agreeinen airline market structures and airline netwtyrks
p. 60.

>4 Bartlik: The impact of EU law on the regulation of interoatil air transportationp. 44.

%> DempseyPublic international air law p. 36.
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2.4 Organisation of air traffic management
Technical progress in the aviation industry hasnbiast and aircraft fly increasingly faster
and farther. As traffic increased it became necgstgamanage the airspace and to allocate
air-routes and assist pilots in staying on theutes safely without risking collision with other
aircraft and terrain. In order to maintain adequsdparation between aircraft so as to keep
passengers safe, both on board aircraft and ogrthend, states have put in place so-called
air traffic management (ATM) systemSThe term ‘air traffic management’ is generally
accepted as covering all the activities involvecensuring the safe and orderly flow of air
traffic, both on the ground and in the ir.

Air traffic management is one of the five main gattat together form the concept of air
navigation services (ANS), which are provided totaiffic during all phases of operatich.
The following figure shows the standard definitiofts air navigation services and its

component services.

Air Navigation Services
(ANS)

icati . Aeronautical
‘ Communications, ‘ Meteorological ‘ ‘ ‘ ‘

Air Traffic Management Search & Rescue

Navigation, Information

Surveillance (CNS) (ATM) services (MET) Services (AlS) (SAR)
4{ Communication ‘ ‘ ‘
services Air Traffic Services Air Traffic Flow Management Airspace Management
(ATS) (ATFM) (ASM)

Navigation services ‘
(VOR, NDB, DME) ‘ ‘ ‘

Air Traffic Control Flight Information Alerting Service
Surveillance services (ATC) Service (FIS)
(PSR, SSR, ADS)
Approach control

The term *air navigation services’ was only menéidrn the Chicago Convention by its

full name, but not defined. However, it has beeaduas a term comprising all main air

% DempseyPublic international air law p. 165.

>"White paper on air traffic management - Freeing @&e’s airspac&COM(96) 57 final, p. 3.

8 The impact of fragmentation in European ATM/CEBROCONTROL, p. 5.

%9 Annex 11 of the Chicago Convention. AIKRAO’s Policies on Charges for Airports and Air Nigation
ServicesICAO, p. 25-27.
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navigation services. It includes five broad categpoof facilities and services demonstrated in
the figure above, i.e. communication, navigatiod aarveillance services (CNS), air traffic
management (ATM), meteorological services for amvigation (MET), aeronautical
information services (AIS) and search and rescéeR{S°

The air traffic management pillar falls into threeb-groups. The first sub-group is air
traffic services (ATS), which covers three very omant services. The first one is alerting
service, a service notifying the appropriate orgarons in the event aircraft are in need of
search and rescue aid. The second service is ftifgrmation service (FIS), providing advice
and information regarding safe and efficient conaidlights. The third service ATS covers
is the air traffic control service (ATC). The ATQitiexecutes both the alerting service and
the flight information service. The ATC’s primargsk is to maintain sufficient separation
between aircraft and between aircraft and potemtistructions on the ground in order to
avoid collisions. In addition, the ATC’s purposetiasexpedite and maintain orderly flow of
air traffic. Air traffic control services are subdied in three service categories: aerodrome
control service, responsible for controlling aaffic on the ground and in the close proximity
of an airport, approach control service, resporsibf the control of arriving and departing
flights, and area control service, responsibletiier control of en-route flights. The service is
provided by air traffic controllers working at ammps for the arrival and departure flight
phases and in air traffic control centres for tmer@ute flight phase®® Finally, under air
traffic management we also have air traffic flow nagement (ATFM) and airspace
management (ASM)supporting ATC as a planning tool to regulate tlogvfof aircraft as
efficiently as possible in order to avoid the costge of certain control sectors. This is done
by staggering the demand over time and space &r éochave an optimum flow of air traffic
to or through areas during periods when demandeglsc®r is expected to exceed, the
available capacity of the ATC systéfn.

Scheduling of flights by route and timing is essdnfor a successful commercial
operation. Within a state, scheduled operationsaaneatter for the authority of that state,
whereas international scheduled operations requmiaterrupted provision of air traffic
control services across state boundaries. Thiss dalit close cooperation between the

authorities of the states concerned based on atienal agreement negotiated at government

0 |CAO’s Policies on Charges for Airports and Air Ngation ServicesICAO, p. 27.

1 Annex 11 to the Chicago Convention on Air Trafiervices, chapters 3 (air traffic control servicdsfflight
information service) and 5 (alerting service).

%2 Commission Regulation (EU) No 255/2010 laying das@mmon rules on air traffic flow management,
[2010] OJ L 80/10-16.
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level. Scheduled operations are subject to intemnak agreement for repetitive operations,
whereas in non-scheduled operations each flightisidually approved® In some cases two
or more countries have used regional organisatgoravide some of the air traffic services.
In Europe for example, EUROCONTROL’s control cenateMaastricht has provided air
traffic control for the upper airspace of the Bemetountries and Northern Germany under
specific agreements between EUROCONTROL and thesstaoncerned. EUROCONTROL

also provides air traffic flow management over heall of Europe®

3 International organisations involved in the regulaton of European air

navigation services: law-making powers and enforceemt mechanism

3.1 Introduction
From the beginning, aviation has been internationascope®® Air law has evolved and
grown along with the aviation industry. Today, t#heis a wide-ranging collection of
international conventions, treaties, and agreemexstsvell as a highly developed body of
domestic law having international application thaverns air transport. They affect different
parties such as air carriers, air navigation senpooviders, airports authorities, national
aviation authorities, international organisatiomsl ananufacturers of aircraft and various
systems. This list is not exhaustive. To ensureafe, stimely and cost-efficient aviation
system, these parties have to work in perfect haymoth each othe?®

Each sovereign state has its national air traffamagement regulatory framework. At a
global level, the provision of air traffic managemds governed by the 1944 Chicago
Convention and the International Civil Aviation @rgsation (ICAQO). At regional level in
Europe, air traffic management regulatory framewaak been established by the European
Union and through joint efforts of the European &@nigation for the Safety of Air Navigation
(EUROCONTROL) and the European Civil Aviation Caefiece (ECAC) states. Besides
these governmental organisations, private orgaaisatsuch as the International Air
Transport Association (IATA) are also able to hasignificant influence. The purpose,
powers and possible enforcement competences oé themnisations are explained in the

following section.

83 JeppesenAir law. JAA ATPL Trainingp. 2-2.
% White paper on air traffic management - Freeing &he’sairspace COM(96) 57 final, p. 4.
% DempseyPublic international air law p. Xiii.
% DempseyPublic international air law p. Xiii.
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3.2 The International Civil Aviation Organisation (ICAO )

Fifty-four nations attended the International Cisiiation Conference in Chicago in 1944,

The product of the conference was the Chicago Gurore representing the foundation of

civil aviation. The preamble of the Convention givihe main reasons of its existence
highlighting that the abuse of international ciewiation can become a threat to general
security. Accordingly, it emphasises the desirgrtomote cooperation between nations in
order for international civil aviation to be deveéa in a safe and orderly manner. It also
states that international air transport servicesulsh be established on the basis of equal
opportunity and operated soundly and economically.

The Chicago Convention has two principal functiahg a source of international air law
as well as being the ‘constitution’ of an interoafl organisation. Article 43 of the Chicago
Convention establishes the International Civil Aicia Organisation (ICAO$® The aims and
objectives of the Organisation, as provided incitd4 of the Convention, atiater alia
development of the principles and techniques @rivdtional air navigation and fostering the
planning and development of international air tpgms The Organisation should furthermore
ensure safe and orderly growth of internationail @viation throughout the world, encourage
the development of airways, airports, and air naggn facilities for international civil
aviation. The Organisation aims to meet the neé¢deeoworld population for safe, regular,
efficient and economical air transport and to prtemsafety of flight in international air
navigation.

ICAO is vested with both quasi-legislative powerithwits ability to adopt so-called
‘International Standards and Recommended Pract&4&RPs), and quasi-judicial power,
with its ability to settle disputes arising undee tChicago Conventioll. The ICAO SARPs
are provided for in the eighteen annexes of thec&ju Convention. They are intended to
harmonise safety and navigation in air transpamasind ICAO has been urged by its member
states to monitor and report compliance and nontiange with these rules. It is every state’s
discretionary right to implement the Standards Redommended Practices in their national

legislation. If a member state finds it impracti¢al comply in all respects with any such

7 preamble of the Chicago Convention.

% DempseyPublic international air lawp. 41.

% Besides SARPs, ICAO also issues other recommemaeedures and guiding material. Since the Chicago
Convention was signed, the ICAO Council has adop&dnnexes addressing the most important fieldsr of
law. The annexes are, however, not self-executiigdepend upon the member states to incorporateitite
national law. See: Dempseyublic international air law p. 51.
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international standard or procedure, it shall ginenediate notification to ICAO of the
differences between its own practice and that ésteul by the international standdfd.

Despite being a central regulator for internatioagiation, ICAO lacks supra-national
enforcement powers. The Chicago Convention does not identify any sanstwhich are to
be adopted against offending contracting partied,states are left to take whatever measures
they see fit. Measures that states have used mcdl@hying aircraft from certain states
landing rights and not flying to states of offerglinountries’? The United States and the
European Union have blacklisted noncompliant adirand nations, thereby making the
enforcement of conventions and agreements a réality

ICAO has been the forum for negotiation of mosttieé world’'s major multilateral
aviation conventions in areas such as carrier ltigband aviation security, hijacking and
terrorism’* ICAO has also created a leading global framewark the operation of air
navigation services, a framework which is releantthis thesis. ICAO’s entire structure of
air navigation services has been widely acknowlddged implemented throughout the
world.”

In 1946, ICAO became a specialised agency of theediNations’® Under provisions of
article 65 of the Chicago Convention the ICAO Calunmay enter into agreements with other
international bodies for the maintenance of commenvices and for common arrangements.
Accordingly, ICAO has established collaborationhmtumerous international bodies, both
governmental and non-governmerftal.

In the light of the EU’s ever-increasing competemcthe field of aviation it is interesting
to note that even though all the EU member statealao members of ICAO, the Union itself
IS not a contracting party. The reason is thahoaigh article 65 of the Chicago Convention

allows for ICAO to enter into agreements with infonal bodies, membership is only open

° This procedure of notification is required forrfards, but not for the recommended practicestt®ee
Chicago Convention, article 38.

L Antwerpen:Cross-Border Provision of Air Navigation Servicagwbpecific Reference to Eurqpe 41.
2Wallace and Martin-Ortegdnternational law p. 117.

3 DempseyPublic international air law p. 52. Lists of airlines banned within the EU apelated regularly and
published in the Official Journal of the Europeamidh. See: http://ec.europa.eu/transport/air-bstn&in.htm.
4 DempseyPublic international air lawp. 9.

S Antwerpen:Cross-Border Provision of Air Navigation ServicaghvBpecific Reference to Eurqpe 27.

® Protocol concerning the entry into force of therégment between the United Nations and Internatioiv
Aviation Organisation, [1947] 8 UNTS 315. Articl& 6f the Charter of the United Nations ([1945] 1 T8N
XVI) provides for specialised agencies establigmgihter-governmental agreement and have widenatarnal
responsibilities to be brought into relationshiphathe United Nations.

" For example the International Air Transport Asation (IATA) and the International Federation of Aine
Pilots Associations (IFALPA).
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to states® Therefore, membership of regional organisationshsas the European Union,
would require an amendment of the Chicago Conventitowever, the EU has an observer
status within ICAO and is invited attend all sulalCAO meetings. In September 2005, the
European Commission established an office in Mahtrand appointed its special

representative to ICA®.

3.3 The European Civil Aviation Conference (ECAC)
The European Civil Aviation Conference (ECAC) is amergovernmental organisation
created in 1954 at an ICAO conference on the cinatidn of air transport in Europ@.lts
objective is to promote the continued developmdna cafe, efficient and sustainable air
transport system in Europe and to promote undeigtgnon policy matters between its
member states and other parts of the world. The E@As continuously been looking for
arrangements that are best suited to ensure ongopigmentation of measures that increase
airspace capacity and reduce delays at the saneeasnthey maintain high levels of safety in
European airspace. However, the ECAC does not hdeenaking or enforcement powers.
The functions of the Conference are only conswkatind its resolutions, recommendations
and other conclusions are subjected to the appmfvgbvernment&! The organisation has
nevertheless played an important role in the demént of a strategy for air traffic
management in Europé.For example it has played an important role indbeelopment of
EUROCONTROL®

The ECAC has its own ‘constitution’” and membersisippen for all European states.
With its current 44 member statést is the largest grouping of any European orggtios
dealing with civil aviatiorf> The ECAC shall maintain a close relationship WE8AO in

order to further the aims and objectives of thec@fo Conventiofi®

8 The Chicago Convention, article 92.

9 European Commission: “The European Community &0G
http://ec.europa.eu/transport/air/internationalatwn/international_aviation_en.htm.

8 |CAO Doc 7575-CATE 1 (1954). AlsBCAC Constitution and Rules of Proced BEAC. CEAC Doc
No.20, fifth edition, p. 18.

8 The ECAC Constitution, article 1(3).

8 Antwerpen:Cross-Border Provision of Air Navigation ServicaghvBpecific Reference to Eurqpe 43.

8 Antwerpen:Cross-Border Provision of Air Navigation ServicaghvBpecific Reference to Eurqge 88.

8 Albania, Armenia, Austria, Azerbaijan, Belgium, $1a and Herzegovina, Bulgaria, Croatia, Cyprugcfiz
Republic, Denmark, Estonia, Finland, France, Gegi@ermany, Greece, Hungary, Iceland, Irelandy,ltal
Latvia, Lithuania, Luxembourg, Malta, Moldova, Maa Montenegro, Netherlands, Norway, Poland, Pattug
Romania, San Marino, Serbia, Slovakia, Sloveniajigsweden, Switzerland, The former Yugoslav Répub
of Macedonia, Turkey, Ukraine, United Kingdom.

% The European Civil Aviation Conference: “Membeat8t”,
https://www.ecac-ceac.org//about_ecac/ecac_mentagess

8 The ECAC Constitution, articles 2 and 3.
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3.4 The European Organisation for the Safety of Air Naigation (EUROCONTROL)
When jet aircraft were first introduced for commalcaviation, several European states
realised that their air traffic management systemsdd no longer meet the changing demand
of airspace users. Jet aircraft operated in thewugpspace and states normally did not have
adequate equipment to provide navigation servicthis portion of the airspace. The high
airspeed of jet aircraft also placed an increasedidn on national air navigation service
providers as they had to transfer the control deeneighbouring states at a much swifter
pace. The ground navigation system in place dicahotv for such efficient transfer. With the
growth of air traffic in mind, states realised tleantinuation of air navigation service on the
same basis would ultimately jeopardise the saferty and expeditious flow of air trafffé.

Faced with these operational problems, six Europstates came up with the idea to
create a common organisation of air traffic consetvices in a single upper airsp&tén
1960, these six states ratified the Internationahv@ntion Relating to Co-operation for the
Safety of Air Navigation (the EUROCONTROL Convemijp establishing the European
Organisation for the Safety of Air Navigation (EUBRONTROL)2®

The EUROCONTROL Convention, in its original formyopided for the transfer of
sovereign rights of member states in the fieldiotraffic control services. The provision of
air traffic control services being provided by EURONTROL equalled the execution of
certain sovereign rights of member states. Thegasiwere transferred to EUROCONTROL
regarding the upper airspace and EUROCONTROL didefore become a supra-national
organisation with sovereign right$This idea however never came fully to life as sahe
member states found that this represented unaddepteansfer of sovereignty. They
therefore refused to entrust EUROCONTROL with thevision of air traffic control services
in the upper airspace. As a result, the main gbtl@EUROCONTROL Convention was not
achieved and air traffic control services contintedye provided by national authorities. As
this was in contradiction with the original idebetconvention had to be amended by the so-
called Amended Convention, which entered into fonc&986*

In 1997, the Protocol consolidating the EUROCONTRQdnvention was signed by the

member states for the purpose of covering the nekdl stakeholders and in order to avoid

87 Antwerpen:Cross-Border Provision of Air Navigation ServicaghvBpecific Reference to Eurqpe 44.

8 These states were Belgium, Luxemburg, the KingdbMetherlands, Germany, France and the United
Kingdom. See: Schwenlspects of International Cooperation in Air Traffitanagementp. 32.

8 International Convention Relating to Co-operafionthe Safety of Air Navigation (1960), 523 UNT$7L

% SchwenkAspects of International Cooperation in Air Traffitanagementp. 33.

1 Protocol Amending the “EUROCONTROL” Internatior@bnvention Relating to Co-operation for the Safety
of Air Navigation with Annexes 1, 2 and 3 (Amendednvention), [1981]1430 UNTS 279.
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any overlapping and unnecessary duplication of vorEurope® This protocol is usually
referred to as the Revised Convention. The Revidaavention extends the competences of
EUROCONTROL to all aspects of air traffic managetremd authorises EUROCONTROL
to adopt measures which are binding on the menthéess This provides the organisation
with more efficient decision-making mechanisms,rébg reinforcing the disciplines of its
member state¥ Similar to the regulatory framework for the ICAOtaBdards and
Recommended Practices under the Chicago ConvertienRevised Convention offers the
possibility to opt out from adopting certain EURORTROL measures. This is possible only
if national defenceand security interestsprevent the member state from adopting the
EUROCONTROL measures. The member state must givexplanation for the reasons for
such deviatiori*

In terms of enforcement, EUROCONTROL is able tgger a dispute mechanism in a
way that disputes between member states, or bettheeBUROCONTROL and its member
states, can be subject to arbitration. This opdws gossibility for forms of regulatory
enforcement against inactive members or members area unwilling to implement or
exercise regulatory obligations based on the detisbf EUROCONTROL®

When signing the Revised Convention, those memiag¢essthat were also members of
the European Community incorporated a statemetitarRevised Convention. The statement
said that their signature to the Convention woudd viathout prejudice to the European
Community’s exclusive competence on certain areagred by the Revised Convention.
This was done in order to avoid infringement ofitheaty obligations under the EC Tredly.
The statement given by the EC member states cosfaith previous communications by the
European Commission acknowledging that EC memlaesstcould not transfer powers to
EUROCONTROL that they had previously transferreth®European Community.

As some of the aspects of the Revised Conventiae wader the competence of the
European Community, it was necessary for the EC become a member of
EUROCONTROL?® This happened in October 2002, when the Europeann@nity and its

92 protocol Consolidating the EUROCONTROL InternasibBonvention relating to Co-operation for the $afe
of Air Navigation of 13 December 1960, as varioustgended (Revised Convention). Brussels, 27 Jug@é.19
For the text of the Revised Convention, see EUROTROL Revised Convention (September 1997 edition).
% Antwerpen:Cross-Border Provision of Air Navigation ServicaghvBpecific Reference to Eurqge 51.

% The Revised Convention, articles 8(4) and 9.

% The Revised Convention, article 34.

% Antwerpen:Cross-Border Provision of Air Navigation ServicagwBpecific Reference to Eurqpe 72.

97 Action programme on the creation of the single Ppean sky and proposal for a Regulation of the Eeawp
Parliament and of the Council laying down the fravoek for the creation of the single European sky
COM(2001) 123 final/2, p. 6.

% Article 40 of the Revised Convention opened upttieraccession and signature of the European Coitynun
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member states signed a Protocol on the Accessitreduropean Community to the Revised
EUROCONTROL ConventioR’ The Accession Protocol defines the terms and tiongito
what extend the EC (now the EU) can exercise pdatic competences within
EUROCONTROL. The accession of the EC was thougldtriengthen the organisation and
give it added legal force which was considered s&aey for the effective development of the
single European sky initiative®

When the European Community acceded to EUROCONTR@he of its member states
were not EUROCONTROL member states. The EuropeaionJras an international
organisation, has with the Accession Protocol pseahito impose the treaty obligations under
the Revised Convention on all of its member stdtesrder to prevent any problems rising
out of this, the Union has urged all of its memlstates to become members of
EUROCONTROL! Latvia joined EUROCONTROL on 1 January 2011 malsgonia the
only EU member state not being a member of EUROCR®I. The reasons for Estonia’s
reluctance to join EUROCONTROL are not knoth.However, if Estonia would fail to
comply with the obligations imposed by the EU ik@dance to the Revised Convention, it
could be considered as a breach of EU’s obligatimgards EUROCONTROL and its
member states. By its accession to EUROCONTROL BEbeopean Union has imposed
obligations under the Revised Convention on its imanstates in its own legal order. Failure
by Estonia to comply with these obligations could@urse be sanctioned by the Union in its
own legal order under the enforcement competeneegay to it by its founding treatié%

The ratification process of the Revised Conventisnstill ongoing™® Nevertheless,
EUROCONTROL member states have agreed on the sagementation of some of the
provisions contained in the Convention related neatiiutional changes and new tasks
assigned® European Union membership is therefore currengindy implemented on a

provisional basi$® Full membership will be realised when all the EURGONTROL member

% Protocol on the accession of the European Commtmthe EUROCONTROL International Convention
relating to Cooperation for the Safety of Air Naadign of 13 December 1960, as variously amendedhand
consolidated by the Protocol of 27 June 1997 (AsicesProtocol), [2004] OJ L 304/210-215.

10 EUROCONTROL: “2000-2010: Reaching for a Single &pean Sky”,
http://www.eurocontrol.int/corporate/public/standapage/history _2000.html.

101 Antwerpen:Cross-Border Provision of Air Navigation ServicegwBpecific Reference to Europe 74-75.
102 Neither the European Commission nor EUROCONTROQUIdprovide answers when contacted via e-mail
in March 2011.

193 Antwerpen:Cross-Border Provision of Air Navigation ServicaghwvSpecific Reference to Eurqpe 75.

194 Germany, Austria, Belgium, Spain, Sweden and TyHeeve not ratified the Revised Convention yet.
Information received from Mr. Alain Cherry, legalsistant at EUROCONTROL's Director General’'s Offioa
13 April 2011.

195 Antwerpen:Cross-Border Provision of Air Navigation ServicaghwvSpecific Reference to Eurqpe 71.

196 Antwerpen:Cross-Border Provision of Air Navigation Servicaghwspecific Reference to Eurqpe 74-75.
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states have ratified the Protocol on the accessionthe European Community to the
EUROCONTROL Conventiof?’

In 2003, EUROCONTROL and the European Communityckated a memorandum of
cooperation to establish a framework of cooperatetween the two organisations. The
memorandum covers five areas of cooperation: imefgation of the single European sky,
research and development, data collection and sisaip the areas of air traffic and
environmental statistics, satellite navigation anternational cooperation in the field of
aviation. The memorandum is not supposed to create rights or obligations under
international law but it defines, amongst othens, priority areas and forms of cooperatith.

If Iceland were to join the European Union it coufamtobably no longer forgo
EUROCONTROL, as the EU has urged all of its mensates to become EUROCONTROL
members.

Today, EUROCONTROL has legal personality with ieatsin Brussel&®® It has pan-
European membership, currently with 39 member stafelceland is not a member of
EUROCONTROL, partly due to high membership cost alst because Iceland’s air traffic
management mostly takes place in the so-calledhNatiantic airspace region (NAT), as
defined by ICAO, and not in the European airspaagion (EUR). The Icelandic Civil
Aviation Authority has therefore not considered thenefit of being a member to add up
against high membership fegs.

The tasks of EUROCONTROL have evolved through thary, but the first goal of the
organisation has persisted; the development ofdioated European air traffic management
system for all airspace usefd.The organisation performs various tasks and respitities
in the field of air traffic management including #haffic services, airspace management and

air traffic flow management. The aim is to harmengd integrate air navigation services in

197 There are still 11 states that have not ratiffeslAccession Protocol of the European Community to
EUROCONTROL. Those states are Germany, AustriagiBed, Croatia, Spain, France, Greece, Monaco,
Portugal, Sweden and Turkey. Information receivedhfMr. Alain Cherry, legal assistant at
EUROCONTROL's Director General’'s Office, on 13 AD11.

198 Memorandum concerning a framework for cooperatietwieen the European Organisation for the Safety of
Air Navigation and the Commission of the Europeam@unitiesEuropean Commission, Brussels 2003.
19 The Revised EUROCONTROL Convention, articles B 4.

H0EUROCONTROL: “Member flags and adhesion dates”,
http://www.eurocontrol.int/articles/member-flagsdaadhesion-dates.

11 According to information received from Mr. PétuMkaack, Director General of the Icelandic Civil Atibn
Administration, on 10 September 2010.

2 The Revised EUROCONTROL Convention, article 2.
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the contracting states in order to achieve safiertr and more expeditious and efficient flow
of traffic throughout Europe, while minimising adse environmental impatt?

Like ICAO, EUROCONTROL has been very important impging uniformity to the field
of air navigation services? EUROCONTROL also plays a big role regarding bdik t
regulatory and the technological dimensions ofdingle European sky, as will be explained

in later chapters.

3.5 The European Union (EU)

The EEC Treaty of 1957, often referred to as theafiy of Rome, established the so-called
European Economic Community’, The aim was to promote a harmonious development of
economic activities, a continuous and balanced msipa, increased stability, raise the
standard of living and provide for a closer relasbip between the member stat€dNext to

the European Economic Community stood the EuropAtmmic Energy Community
(EURATOM) and the European Coal and Steel CommuEiySC)*'’ The ECSC ceased to
exist in 200218

The EEC Treaty was amended in 1986 by the Singlefd&an Act to give it new impetus
in reaching its aims, the creation of a common mankthout any physical, technical or fiscal
barrier’*® The European Economic Community had its name @whngder the 1992 Treaty
on the European Union to simply the ‘European Comitgu Accordingly, the EEC Treaty
became the EC Treat§’

Agreement on a European Union Constitution wasrsecat a European Council meeting
in June 2004. However, the Treaty establishingGbastitution of Europé®! failed to enter
into force due to opposition of a number of memstates->> Consequently, the European
Council decided in June 2007 to approve the manatkaft a new ‘Reform Treaty'. The
Reform Treaty was to shed the form, language antbels of a European Constitution. It
was also meant to preserve as many as possibhe déthnical reforms proposed under the
Treaty establishing the Constitution, intended rtgpriove the effectiveness, efficiency and

13 The Revised EUROCONTROL Convention, preamble.

114 Antwerpen:Cross-Border Provision of Air Navigation ServicegwBpecific Reference to Eurgpe 88.
115 Treaty Establishing the European Economic Commyyttie EEC Treaty), [1957] 298 UNTS 3.

16 The EEC Treaty, article 2.

17 Treaty Establishing the European Coal and Stesir@anity (the ESCS Treaty), [1951] 261 UNTS 140.
Treaty Establishing the European Atomic Energy Camity (the Eurotom Treaty), [1957] 298 UNTS 167.
18 Craig and De Burc&U law: text, cases and materias, 1.

19 gjingle European Act, [1986] OJ L 169.

120 Treaty on the European Union (the Maastricht ed1992] OJ C 191.

121 Treaty establishing the Constitution of Europ®d2] 0J C310.

122 Craig: “The Treaty of Lisbon: process, architeetand substance”, p. 138.
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accountability of the EJ?® The Reform Treaty was signed by the member stateisbon on
13 December 2007 and entered into force in Decer2®@9'%* The name was accordingly
changed into ‘the Treaty of Lisbon’, in recognitiohthe place of signaturé>

With the Lisbon Treaty, the EC Treaty becomes theally on the Functioning of the
European Union (TFEU¥® The Treaty on the European Union (TEU) retainméme but
articles are renumbered and new ones have beenl ¥ddehe two Treaties thus now serve
the same political entity: the European Unt6h.

Just like the international organisations previpaéscussed, the creation of the European
Union involved delegation of the exercise of pautac national competencies by states to the
international organisation. Nevertheless, as th@figan Court of Justice has confirmed, the
former EC Treaty, was more than an agreement winekely created mutual obligations
between contracting states. It introduced a newllegler of international law creating rights
and obligations for both member states and indalftf® The EU member states have
created a community of unlimited duration with @&n institutions, its own personality, its
own legal capacity and capacity of representationhe international field and, in particular,
with real powers stemming from the limitation ofveceignty or transfer of powers from the
member states to the European Union. The EU memstées have limited the sovereign
rights within certain fields and have thus creagedody of law which binds both their
nationals and themselvé¥.

If a member state of the European Union fails télfits obligations under EU law the
Treaties provides for enforcement procedures tosymirsuch failure. If the European
Commission considers that an EU member state lilasl fa fulfil its obligations under the
Treaties it shall give the state concerned the gppiy to submit its observation. This may
result in the Commission delivering a reasoned iopion the matter, directed towards that
state. If the state does not comply with the opinigithin the period laid down, the

Commission is entitled to bring the matter befdve European Court of Justit®.

123 Dougan: “The Treaty of Lisbon 2007: winning mindst hearts”, p. 620.

124 Treaty of Lisbon amending the Treaty on Europeaiot/and the Treaty establishing the European
Community, [2007] OJ C 306, article 2(1).
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128 Report on the Treaty of LisboBuropean Parliament (2008), p. 19.

129ECy, Case 26/6NV Algemene Transport- en Expeditie OndernemingGemd & Loos v Netherlands
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130ECy, Case 6/64laminio Costa v E.N.E.l(Costa v. Enel) [1964] ECR 585.
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If a member state considers another member stabawve failed to fulfil an obligation
under the Treaties it may bring the matter beftwe European Court of Justice. Before a
member state brings an action against another nrestde for an alleged infringement of a
Treaty obligation, it shall bring the matter beftlhe European Commission. The Commission
gives each of the states concerned an opportungylimit its own case and comments on the
other party’s case. After this the Commission d&bva reasoned opinion. If the dispute is not
solved by this, the matter it may eventually beugid before the European Court of
Justice*? A member state may also be challenged by individfea harm suffered due to an
infringement of Union law®*

Most cases are settled on the pre-litigation lerel do not end up before the European
Court of Justicé®*

3.6 The International Air Transport Association (IATA)
In addition to these above mentioned governmentghrosations, there are also non-
governmental international organisations fulfillipgrticular roles in air traffic management
and representing the interests of particular graopslved in aviation. Among them is the
International Air Transport Association (IATA), negsenting airlines around the world. It was
founded in 1945, intended for inter-airline coopierain promoting safe, reliable, secure and
cost efficient air service. Its members consis80 airlines from 126 states, including the
world’s leading airlines, representing 93 percedrgaheduled international air trafffc>

Airlines require the highest standards in air natran, airport infrastructure and flight
operations. Therefore, the most important taskdAGiA during its earliest days were to
provide input for the work of ICAO, as that orgatien drafted its Standards and
Recommended PracticE¥.

With its strong relations with governments involved aviation matters, IATA has
significant influence on international level. Theeas of its particular interest are airport

planning and development projects worldwide aintmgneet airline requirements for safety

2 TEEU, article 259.

133 See for example the joined ECJ cases 46/93 ai¥® BBasserie du Pécheur SA v Germany and the Queen v
Secretary of State for Transport, ex parte Factortaltd and Others (Factortami)996] ECR [-1029.

134 Tobler and BeglingeEssential EU law in chartq. 304.

135 International Air Transport Association: “The faling of IATA”,
http://www.iata.org/about/Pages/history.aspx.

138 |nternational Air Transport Association: “Early ¥, http://www.iata.org/about/Pages/history _2.aspx
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and efficiency. IATA also provides for cooperation a global level with airlines, airports

and air navigation service providers to promote ffiaicing policies-*’

3.7 Conclusions

This chapter has explained how European states Helegated the exercise of national
competencies in the field of air navigation sergit@ number of different organisations. The
regulation of air navigation services in Europethsrefore no longer within the exclusive
domain of the states.

The International Civil Aviation Organisation (ICAOfrom a global level, has rule-
making competences but relies on individual stedesational implementation. As is typical
for an international organisation, ICAO has no ecgément mechanism in place. Along with
ICAO, three European bodies also take part in aggng the air transport sector of European
states. The European Civil Aviation Conference (EXJAhas neither rule-making nor
enforcement competences. Its functions are onlysutative and the resolutions,
recommendations and other conclusions that it sssaeain subject to the approval and
implementation by states. This is different fromBERCONTROL and the European Union
where the respective member states have, to arcestient, limited the national competences
as far as air navigation services is concerned. BOBNTROL has been afforded with rule-
making competences on the basis of the Revised &ion. Nevertheless,
EUROCONTROL member states have the opportunity pb @ut from the mandatory
application of those rules provided that they abteao give an explanation for their
deviation. Unlike ICAO, EUROCONTROL does not needdepend on its member states to
take enforcement measures. The Revised Conventomides for an enforcement mechanism
by way of arbitration that can be triggered by sti@es as well as EUROCONTROL itself.
The possibility for member states to opt out fraegulatory measures, even though a good
reason is needed, leads to the result that EUROCRINTcannot be considered as a supra-
national organisation.

Of the organisations discussed, the European Ugitle most developed with regards to
international law. The EU has rule-making powerd aan limit national competences of its
member states in certain areas. The EU also haschanism in place that can force its

member states to obey a decision of the Union, @véirese are adopted against the will of

137 McClean:Shawcross and Beaumont air lav 11-53.
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some member states. Taking account of these paiteitsuted to it by the member states, the
EU can be considered to be a great example ofra-sgtional organisation.
The next chapter will further discuss the competenaf the European Union to enact

legislation in the area of air transport and affic management.

4  Competences of the European Union: legal basis beli EU’s

involvement in the regulation of air transport
4.1 Introduction
The European Union institutions can use differgpetof instruments when developing the
Union policy. Principally, the legal tools are réaions, directives and decisiohi. These
instruments can also be used in conjunction witthegher. In addition, the institutions can
use numerous soft law measures and other legagh@iny instruments in order to reach goals
in particular areas. The basic principle prevaltiattthe EU may only act within the
framework of the competences given to it by the imemnstates. Therefore, it must always
have a legal basis within the Treaties for evegalact it adopts® In other words, it must
always be possible to point to a treaty provisionto another legal act based on a treaty
provision, which provides a legal basis. If no sbelis exists the act will be annulled for lack
of competencé?

When drafting the EEC Treaty of 1957, the authoobably intended the Community to
have relatively limited treaty-making powers. Theember states originally adopted a
restrictive interpretation of these powers and etrezd to deny the European Community
some powers which it undeniably posseséédHowever, the Commission fought back by
resorting to legal action, counting on the ECJ dapport. The result was that the ECJ
extended the powers of the Community and reducesktbf the member statés.

The powers set out to the Community in the EEC fJregere greatly extended by the
Single European Act from 1986, the Treaty on Euaopénion from 1992, and the Treaty of
Amsterdam from 199%® The European Court of Justice has also interpretes
Community’s legislative competences broadly througbognition of the implied-power

doctrine, saying that the Community has not only gowers expressly laid down in the

8 TEEU, article 288.

139 Craig and De Burca&U law: text, cases and materiafs, 88.
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Treaty but also powers implied from express pravist** The Lisbon Treaty, however,
finally offers a clearer and more precise delinmtatof competences conferred on the
European Union and definition of Union competertas for the first time been incorporated
into treaty provisions®

It is a matter of EU law to determine which fieltdgoverns, and what legal effect it has
in those area¥'® These rule-making powers, or competences, have igéded into three
different categories of competences: exclusive aienre, shared competence and
competence to take complementary, supporting oplesogentary action. Competences are
attributed to the EU in two ways. The normal wayia explicit attribution when powers
given to the EU are stated in legal provisionshef Treaties, which explicitly mention the
areas concerned. The exceptional way igmialicit attribution when the existence of certain
powers, through the areas concerned, are not é@kplinentioned in the treaties but are
recognised by the European Court of Justice throaglextensive interpretation of legal
provisions™*’

International air transport agreements have alw@g@sn a matter that was dealt with
through bilateral agreements between states. Téettion of the European Community, and
its continuous expansion in different fields, hased the question whether the Community
could or should involve itself in the regulationinfernational aviation?®

In order to understand the competences of the Earofnion to enact legislation binding
to the member states and possible conflicts or-maationship with other international
organisations this chapter will provide an overvieiVEU’s rule-making powers. A special
focus will be placed on the air transport secta how the European Union has slowly been
increasing its involvement in this field. With hdhpm the European Court of Justice, EU has
gained exclusive competence to negotiate ‘opersskie transport agreements on behalf its
member states and with the single European skiatinig the Union has demonstrated its
powers in the field of air traffic management. Aattars of international aviation have always
been closely linked to states’ sovereignty it ipariant to understand the legal basis behind

EU’s actions in this field. This will be discussadhe following chapter.
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4.2 Categories of European Union competences

4.2.1 Principles of conferral, subsidiarity and propomality

The operative provisions on competences are padhytained in the revised Treaty on
European Union (TEU). According to article 5(1) THUe limits of Union competences are
governed by the principle of conferral. ArticlesLl}@nd 5(2) TEU stress that competences
which are not conferred upon the Union in the Tiesatemain with the member states.

The Lisbon Treaty distinguishes between the mexestenceof European Union
competence and theseof such competence. When the EU has competeneejsth of such
competence is determined by the principles of slignsiy and proportionality?® Only in
cases of non-exclusive EU competences does theiglenof subsidiarity have to be
observed?® The relevant principles are stated in TEU arti@é3) and 5(4), saying that the
Union shall only act if and in so far as the ohbjet of the proposed action cannot be
sufficiently achieved by the member states, eithitecentral level or at regional and local
level. The content and form of the Union actionlishat exceed what is necessary to achieve
the objectives of the Treaties. However, the magtifsicant changes that the Lisbon Treaty
brought in this field concern the way in which sdiity is to be better monitored and
enforced within the Uniofr*

A Protocol on the application of the principles sfbsidiarity and proportionality is
annexed to the Lisbon Treaty, significantly incregsthe role of national parliaments.
According to article 2 of the Protocol, the Comrnoasmust provide a detailed statement
before proposing a legislative act. It shall alsbreit an annual report on the application of
subsidiarity to the European Council, the EuropPBarliament, the Council and to national
parliaments®* The Commission must notify the national parliarseaf all its legislative
proposals at the same time as the Union institattbemselves. Similar obligations apply to
other Union institutiond®>® National parliaments are then to ensure complianite the
principles of subsidiarity and proportionality isc@rdance with the procedure set out in the
Protocol*** The Protocol also implements a so-called ‘yell@de system, first proposed by
the Lisbon Treaty. According to it, each nationafliament has the power to object to any

given legislative proposal by means of ‘reasonediop’, on the grounds that the legislation

M9TEU, article 5(1).
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infringes the principle of subsidiarity. The EU tihgtions are obligated to consider all such
opinions. If a certain number of national parliatseabject, the draft legislation must be

formally reviewed'>°

4.2.2 Exclusive Union competences

Where the EU has exclusive competence to legidla¢demere existence of such competence
is sufficient to prevent member state laws. Detamg the scope of the Union’s exclusive
competence is not an easy task and different schblve argued for both broad and narrow
construction of the terrt® The Commission has taken the view that an arésathin the
exclusive competence of the EU if the Treaties isgpon the Union duty to act, so that it
has sole responsibility for the performance of atipalar task:®’ ECJ agreed with the
Commission on this in thAETRjudgment, saying that the existence of Communitygrs
excludes the possibility of concurrent powers angihrt of the member states.

Article 2(1) TFEU establishes the category of egtlea competence. When competence is
exclusive, only the EU can legislate and adoptllgdanding acts unless the member states
are empowered to do so by the Union or if they iemgplementing EU acts. The subject
matters that fall within exclusive competence awanfl in article 3 TFEU.

Areas that fall within the Union’s exclusive conece are limited and relatively few.
There may, nonetheless, be difficulties with catesgdion in relation to exclusive and shared
competence, e.g. regarding cases that fall eithéermithe custom union, where competence is
exclusive, or the internal market, that generadlysfunder shared competertcéThe scope
of EU’s exclusive competence in relation to extermatters, namely the conclusion of
international agreements, is even more probleméhe.complexity of the exclusive external
competence will be examined in more detail in cagt3'®°
4.2.3 Shared competences as between the Union and thbeanetates
In areas where the Union shares competences withamber states, both the member states

and the Union may legislate and adopt legally migdicts. However, the member states may
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only exercise their power to the extent that the&ld not done s§! Insofar as the field is
occupied by EU law, the member states have lost tbenpetence to legislate. So, where the
EU has shared competence with the member stadasjetmaking power must actually have
been exercised in order for member state laws tgregented. Union action, therefore,
supersedes member state competence. The consegsi¢hae the amount of shared power
held by the member states in relevant areas wilirdsh over time, unless the EU decides not
to exercise its competence within a specific aféBue to member states concerns, as to the
possible pre-emptive impact of article 2(2) TFEUPeotocol on the exercise of shared
competence was annexed to the Lisbon Treaty. ltighes that in areas of shared competence
where the EU has taken action, the scope of itscesezl power only covers the elements
governed by the act in question but not the whoeai® Despite the Protocol it is still
possible for an EU act to cover the entire aregestibo shared powers as long as the Union is
able to do so under the relevant Treaty provisions.

There are different ways in which the EU can inéeiy in certain areas. It may choose to
make uniform regulation, it may harmonise natiotels, it may introduce minimum
harmonisation, or it may impose requirements of uautrecognition. The scope of EU
competence is determined by the treaty provisiefeting to each ared’ The fact that EU
competence is shared, in different areas and diiteways, makes the task of ‘limiting’ or
‘defining’ the competences even more problem=ific.

The categories of shared competence are listediaglead TFEU, among them being the

area of transport.

4.2.4 Supporting, coordinating or supplementing competsraf the Union
This category of competence allows the EU to takgom to support, co-ordinate or
supplement the actions of the member states, withgperseding their competence in these
areas’® The areas that fall within such competence arewsign article 6 TFEU.

The meaning of supporting, co-ordinating and seimanting action and the precise extent
of EU power, varies in the different areas listéds, nevertheless, clear that even though the

Union cannot harmonise the law in these areassistmificant powet®’

L TFEU, article 2(2).
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It is likely that there will be boundary problernstween this category of competence and
that of shared competence. For example, media aggal might fall under the internal
market, which is shared power, or it might be rdgdras falling within culture, where only
supporting, co-ordinating or supplement actionlsnaed 18

The following image shows which areas fall undeclesive Union competence, shared

competences or competences to support, co-ordoraseipplement actions of the member

states.
Types of EU
Competences
I |
] Supporting, coordinating or
Exclusive Competences Shared Competences supplementing competences
Art. 3 TFEU Art. 4 TFEU Art. 6 TFEU
Areas where the EU alone may Areas where the EU shares Areas where the EU only has
enact legislation. competence to enact legislation competence to support,
Member states may only act if with the member states: coordinate or supplement the
they are so empowered by the actions of the member states:
Union or if implementing Union Internal market;
acts. These areas are: Protection and improvement in
Social policy; human health;
Customs union;
Economic, social and territorial Industry;
Competition rules necessary for cohesion;
the functioning of the internal Culture;
market; Agriculture and fisheries;
Tourism;
Monetary policy for the member Environment;
states whose currency is the Education, vocational training,
euro; Consumer protection; youth and sport;
Conservation of marine Transport; Civil protection;
bioresources under the
common fisheries policy; Trans-European networks; Administrative cooperation.
Common Commercial Policy; Energy;
Conclusion of international Area of freedom, security and
agreements under certain justice;
conditions.
Safety in relation to public
health.
Additionally, all areas not
covered by either arts. 3 or 6
fall under shared competence.

167 See for example TFEU, article 167 on culturecketl68 on public health; and article 173 on indust
188 Craig: “The Treaty of Lisbon: process, architeetand substance”, p. 148.
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4.3 External Union competence: theAETR and the ‘open skies' judgements
4.3.1 General
With respect to the regulatory powers of the Euamp&nion, one needs to distinguish
whether the EU adopts acts that are binding onmtamber states within the Union or if it
concludes an international agreement with a nore&lhtry. Competences that allow the EU
to adopt acts that are binding upon the membegsstae referred to as internal competences.
Competences that enable Union institutions to eatecinternational agreements are referred
to as external competence or treaty-making powerthe EU system of external relations,
the European Union co-exists with the member stateis can give rise to complex issdés.
For a long time there were two rival theories rdgagy Community’s power to conclude
international treaties. Some argued that the trewtking power of the EC, namely its
external competence, should reflect its internampetence. According to this, the
Community should be considered to have not onlyséhtseaty-making powers expressly
granted to it in the Treaty, but also regarding topic falling under its internal law-making
power. This may be justified on the basis of thetdoe of implied powers’® According to
the doctrine of implied powers, the EU enjoys panier particular fields even though these
fields are not explicitly mentioned in the Treaftésin the beginning, this theory was rejected
by the member states. They said that the EC pas$esdy such external powers as were
expressly granted to it by the Treaties. The memdtates also favoured a narrow
interpretation of all provisions expressly grantingaty-making powers? The Commission
fought back by resorting to legal action. Two intpot cases where this issue is dealt with

will now be discussed.

4.3.2 The AETR judgement

The first case on the external competences of tliefean Community was t&ETRcase">

It regarded the European Road Transport Agreenk@re. of the then six EC member states
and some other European countries signed theAEStR agreement in 1962. However, the
agreement never entered into force. In 1967, nagumts started for a second AETR
agreement. Then in 1969, the Council enacted datgu within the internal competence of

the Community, covering much of the same matterhasAETR agreement. The member

189 cremonaDevelopments in EU External Relations L.aw18.

0 Hartley: The Foundations of European Community Lawl61.
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states still wanted to regulate the subject on dewbasis and decided to continue with the
AETR negotiations. The Council agreed that the tiajons would continue to be carried on
by the member states. However, the Commission t#gedhe Commission felt that it should
have a role to play since the subject matter ofribgotiations had already been regulated
internally on a Community basis. Therefore, it lgibulegal action against the Council to
annul its decision to entrust the conduct of thgotiations to the member stafes.

The issue went to the European Court of Justicehvbkiated that when the Community
acted to implement an EC policy pursuant to theafixethe member states no longer had the
right to take external action where this would eiffthe rules already established or distort
their scope’®> However, since the negotiations resumed in 196¥eweerely to make
modifications on the first AETR agreement from 1962 Council had not violated the
Treaty in deciding that the negotiations could curg to be conducted by the member
states-’® Thus technically, the Commission lost the case ibuteality it did win a great
victory regarding the scope of its exclusive exaéoompetencé’’

In a recent judgemenEommission v Greedeom 200728 the ECJ extends the scope of
the AETRjudgement to a unilateral act of a member statatitig a process which may lead
to the adoption of new international rules, althodlgose rules would not be directly binding
on the Community’® Greece had submitted a proposal to the Interratidaritime
Organisation (IMO), requesting it to adopt toolsnmmnitor compliance with international
rules that had also been incorporated into Commuegislation. The Commission took the
view that Greece, by acting unilaterally on a nrattéthin exclusive competence of the
Community, had breached its obligations under tBeTEeaty.**° The ECJ, basing itseifiter
alia on theAETRprinciple, said that member states could not assoltigations, outside of
the framework of the Community institutions, whichight affect or alter the scope of
Community rules?®! By setting in motion a procedure that is likely affect Community

legislation, Greece had infringed its obligationsder the EC Treat}? The judgement,

4 Hartley: The Foundations of European Community Lawl63.

SECJ, Case 22/70, paragraph 17 of the Court’s réago
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therefore, illustrates the fact that in cases afliesive competence, the member states may
only act through the Community?

The case law of the ECJ has revealed that whereEthehas exercised its powers
internally, the Court is prepared to interpret lollgahe circumstances in which this gives rise
to exclusive external competence of for the BUThis can be seen from the Commission’s

actions against a number of member states regaifien skies’ agreement®>

4.3.3 The ‘open skies’ judgments
The United Sates open skies policy sparked the g&am Commission’s interest to secure a
mandate to negotiate the Community’s external raingport relations on behalf of all the
member states collectivel§® It repeatedly sought to obtain such a mandate frenCouncil,
taking the view that the conclusion of internatioaa transport agreements fell within the
scope of the commercial policy of the CommunftyThe Council declined the request saying
that the member states retained full powers irticela with third countries within the aviation
sector:®®

In 1992, the United States offered various Europsdates the conclusion of open skies
agreements, intended to create alliances betweegriéam and European airlines and offer
free access to all routes in each other's airspaces unlimited traffic right$®® The
Commission still insisted it had exclusive externampetence in the area and accordingly

183 Cremona: “Extending the reach of the AETR pringiffomment oi€ommission v Greed€-45/07)”,

p. 763.
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ECR 1-9575, C-469/9€ommission v Finlanf2002] ECR 1-9627, C-471/98ommission v Belgiuf2002] ECR
[-9681, C-472/9&8ommission v Luxemboufg002] ECR 1-9741, C-475/98ommission v Austrii2002] ECR
[-9797 and C-476/9€ ommissiorv Germany{2002] ECR 1-9855.

186 B, Havel:Beyond Open Skies: A New Regime for Internatiomtidn, p. 34.

187 Article 80(2) EC empowered the Council to decideethier and to what extent provisions should be rfiade
air transport.

188 See for example case C-476/08mmissiorv Germany[2002] ECR 1-9855, paragraphs 15-18.

189 ECJ, Case C-476/98, paragraphs 23-25 of the Goe'soning.
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brought action against seven EC member stateshdthiconcluded full open skies bilateral
agreements with the United Stat&5The Commission argued that the member states had
infringed the treaty-making power of the EC, imgligom previous case law, and thus they
had infringed article 10 E&! The Commission also insisted that by concludiregtiiateral
open skies agreements these states had violategriti@ples of non-discrimination and
freedom of movement enshrined in the EC Trédty.

The ECJ rejected the Commission’s primary argunss@king exclusive Community
competence to negotiate bilateral air service agemts with third countries. The
Commission had argued that EC aviation law had ldpee so substantially that the
Commission should, in accordance with existing Cojurisprudence (most notably
previously discussedAETR judgment), be granted exclusive competence oveermsit
aviation relation*?

The ECJ, however, affirmed that Community’s compegeto enter into international
commitments may arise not only from express Tr@abtywisions but also from implications
from provisions of the Treaty. It accepted thairaplied external competence could exist not
only whenever the internal competence has alreaéy lised in order to adopt measures for
implementing common policies, but also if the inedrmeasures are adopted only because of
the conclusion of the international agreem@hiThis was, however, subject to the limits
articulated in the Opinion 1/94 (tWTOcase)internal competence can only be exercised at
the same time as external competence as long gsattieipation of the Community in the
international agreement iecessaryor attaining one of the Community’s objectiVvé3The
ECJ found that this rationale for exclusive extéc@mnmpetence did not apply regarding the
open skies agreemerits.

The ECJ then considered the alternative argumernhéyCommission, that the EC had
exclusive external competence to conclude intesnatiagreements in line with theETR

ruling, because it had exercised internal competéasome degree within the relevant area.

199 seesupranote 185.

91 Article 10 EC contained the principle of sinceoperation. Article 10 EC has been replaced byglarti(3)
TEU which says that pursuant to the principle atere cooperation, the Union and the member sthtdk in
full mutual respect, assist each other in carrgingtasks which flow from the Treaties. The mengiates shall
take any appropriate measure to ensure the fulfitrobthe obligations arising out of the Treatiesesulting
from the acts of the institutions of the Union. Thember states shall also facilitate the achievémwldnion’s
tasks and refrain from any measure which couldgedipe the attainment of the Union’s objectives.
192ECJ, Case C-476/98, paragraph 73 of the Cour'somng.

193 ECy, Case C-476/98, paragraphs 70-71 of the Goe'soning.

194 ECJ, Case C-476/98, paragraph 82 of the Coursomng.

195 ECJ, Opinion 1/94, paragraphs 3-4 of the Couet&soning.

1 ECJ, Case C-476/98, paragraphs 82-90 of the Goe'soning.
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The ECJ stated that the principle of ReTRruling could apply to internal power exercised
in this manner, and therefore the EC had an impdetgrnal competence. It followed that
when the EC made common rules pursuant to this pdiae member states no longer had the
right, acting individually or even collectively, tindertake obligations towards non-member
countries which affected those rules or distortegirtscope. If member states were free to
enter into international agreements affecting tvmon EC rules, then the attainment of the
objective pursued by those rules would be jeopaddiSThe Community would thus be
prevented from fulfilling its task of defending titemmon interest’ The ECJ considered
under what circumstances the scope of the commnles could be ‘affected’ or ‘distorted’ by
the international commitments in the calee importance of the judgement lies exactly in the
broad reading the ECJ gives to those phrases, giatéransforms external competence into
exclusiveexternal competencé® The ECJ stated that this would be the case wheee t
international agreement fell within the scope @& tommon rules or within an area that was
already largely covered by such rules. If the madional agreement fell within an area that
was already largely covered by common rules, menshteties could not enter into such
international commitment even if there was no cittion between the international
commitments and the internal rules. The conclusiaa that EC legislative provision relating
to the single market gave the Community exclusixeer@al competence to conclude open
skies agreements on behalf of its member statas.Wédms so, even if there were no express
provision in the Treaty authorising the EC to néagetsuch agreement¥,

Only a few months after the ECJ delivered its mlithe Council authorised the
Commission to enter into negotiations with the BditSates on the establishment of a
Transatlantic Common Aviation Area. It also mandatiee Commission to negotiate with
other non-EC countries the replacement of existaig service agreements with new
Community air service agreemeRAt8.Formal negotiations began between the United State
and European Community in 2003 and an agreementeeatied. However, the Council of
the European Union, which needs to accept an iatiemal agreement pursuant to article 218
TFEU, rejected the agreement. The US was very pda@afed with this outcome, criticising

what it called the fragmented powers of the Eurap@ammunity?®* The United States asked

7ECJ, Case C-476/98, paragraphs 101-105 of thet€oeasoning.

198 Craig and De Burca&U law: text, cases and materiafs, 98-99.

99ECy, Case C-476/98, paragraphs 107-113 of thet’€oeasoning.

200 Bartlik: The impact of EU law on the regulation of interoatl air transportationp. 43.

21 Byerly, J.R., Deputy Assistant Secretary for Tpamsation Affairs of the U.S. Department of Stéta:S.
Determining How to Proceed on Open Skies Talks i,
http://www.america.gov/st/washfile-english/2004yd20040713154730xIrennef0.1034662.html.
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that although the Community and the EU member statge not legally able to speak with a
single voice on all subjects that they would ‘fiadmore workable way to deal with all
relevant issue<® The long process finally lead to the 2007 US/E€ ansport Agreement
which came into effect on 30 March 2088.In May 2008, less than 60 days after the first
stage agreement came into effect, second-stagdiaigmts began between the two aviation
powers. The aim was to further expand the regulatwmoperation and increase market
opportunities>® In June 2010 the United States and EU completsdptiocess by signing a
protocol amending the existing air transport agremi?”

The abovementioned case law shows that the ECgives a relatively broad reading to
exclusive external competence. Nevertheless, tlaityeis that many external powers
continue to be shared between the member stateshan@ommunity®® Where external
competence is shared the member states and theat# the duty to co-operate in the
negotiation, conclusion and implementation of theeament®’

According to article 3(2) TFEU the EU has exclusocampetence for the conclusion of
international agreements when its conclusion isvideml for in legislative acts of the
European Union, or is necessary to enable the EBx&cise its internal competence, or
insofar as its conclusion may affect common ruleshange their scope. Article 3(2) thereby

confirms the new legality of ECJ’s jurisprudence.

4.4 Extending the common market to include air navigatn services

4.4.1 The first steps

The EEC Treaty provided for a common transportqydii® Since EEC Treaty entered into
force in 1958, transport has been one of the fostnrecommon policies of the European
Union. It has focused on removing borders betweember states and thus contributing to

the free movement of individuals and goods. Ite@pal targets are to complete the internal

22 yerly, J.R., Deputy Assistant Secretary for Tpamtation Affairs of the U.S. Department of Stétd:S.
Determining How to Proceed on Open Skies Talks ®ItH,
http://www.america.gov/st/washfile-english/2004yd20040713154730xIrennef0.1034662.html.
2031y,S./EC Air Transport Agreement, [2007] OJ L 134/4

24 EU press release (IP/10/818): “Siim Kallas welcerte signature of the Second Stage EU-US “OpesSki
agreement”, http://europa.eu/rapid/.

20> protocol to amend the Air Transport Agreement leetwthe United States of America and the European
Community and its Member States, signed on 25 @n&i@il 2007, [2010] OJ L 223/3-19.

2% Craig and De Barc&U law: text, cases and materiafs, 99.

207 ECJ, Opinion 1/94, paragraph 107 of the Courigsoaing.

28 The EEC Treaty, articles 74-84.
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market, extend transport networks throughout Eurogesure sustainable development,
maximise use of space, enhance safety and suppemational cooperatici’

An airline embodies the national symbol of the orativhose flag it flies. Its existence and
all its commercial activities are based on natiamadrsight and regulatici®Airlines cannot
operate without airports and air navigation semvicelence, airports and air navigation
services are often governmentally regulated andediit The European Union is a relatively
recent player in the world of air navigation seedc The main internal competence for
adopting regulations relating to air transport \ead down in article 80 of the EC Treaty. The

provision said:

1. The provisions of this title shall apply to tsaort by rail, road and inland waterway.
2. The Council may, acting by a qualified majoriigcide whether, to what extent and by what
procedure appropriate provisions may be laid dowrséa and air transport.

As provided in article 80(2), it was left to thesclietion of the EC Council to decide if it
wanted to adopt measures in the area of air trahsploerefore, this field was left out of the
agenda of the Community for long time. One couldteat the Council was forced to become
involved with air transport matters due to judgetaad the European Court of JustfcéThe
first important milestone was thigench Seamejudgement where the ECJ ruled that article
80(2) EC did not exclude the applicability of ECed@ity to sea and air transport.
Nevertheless, even after this judgement the Coudidilnot find it necessary to adopt any
substantial regulations until three years later witeenacted a directive on inter-regional
scheduled air services, which had limited signifimet**

The second big decision was tNeuvelles Frontiérefudgement in 1988™ There the
ECJ decided that EC competition rules were appliéctbair transport. From that moment the
Council became more active in the area of air parts In 1987, the Council approved the
first package of rules regarding air transport.sTipackage included air transportation under

the EC competition laws, but the air transport Btduhad previously been exclud@d.

299 Eyropean Union: http://europa.eu/legislation_sunmséransport/index_en.htm.

20 DempseyPublic international air lawp. 1.

21 DempseyPublic international air lawp. 2.

%12 Bartlik: The impact of EU law on the regulation of interoatl air transportationp. 12.

#3ECJ, Case 167/7Bommission v French Republierench Seamerj974] ECR 359, paragraph 4 of the
Court’s reasoning. The case regards the existefifeeench national law, the French Code Maritimeotead in
1926, which was in breach of Community law.

214 Council Directive 83/416/EEC concerning the auittation of scheduled inter-regional air servicestfe
transport of passengers, mail and cargo betweerbeestates, [1983] OJ L 237/19-24.

ZI5ECY, Cases 209-213/84inistére Public v Asjes and others (Nouvelles Fidnes)[1986] ECR 1425.

Z1% Bartlik: The impact of EU law on the regulation of interoatl air transportationp. 12.
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The liberalisation process of air transport in Everopean Union was divided into three
stages. The first stage was in 1987 with the adopif the first package of rules. In 1990 the
second package entered into force and finally i@831the third package was adopted. The
packages regulated areas such as competition,satedbe market, procedure for setting
prices and recognition of air carriers licencesthie adoption of the third package in 1993,
the common market was established in the air tamsector. Since then, every air carrier
within the EU is entitled to offer air transportrgees between any member state and even
within a single member state, regardless of théestd registration (cabotag&). The
liberalisation process of air transport in Europe to an increase in air traffic. For example,
five years after the liberalisation the number afriers providing scheduled services had
increased by 24%2 However, at the same time, the air traffic manag@rmsector, organised
and functioning in the way it had been for yeassefl difficulties with meeting the capacity
requirements needed to support the increasindam@émand*

After the Commission took steps to establish Comtgwwompetencies in the field of air
transport, througimter alia, the air transport liberalisation packages, legish governing the
licensing of air carriers, cabotage, slot allogati@accident investigation and bilateral air
transport negotiations (open skies agreements)Citiamission’s involvement in the air

traffic management was only a matter of time anéxt logical steg*°

4.4.2 European Union’s involvement in air traffic managam
Since the Lisbon Treaty entered into force in Ddoen2009, the transport policy is governed
by article 4(2)g and Title VI of the TFEU. Accordjho article 4 TFEU the Union shall share
competence with the member states in the fieldafsport. The European Parliament was
given added value regarding the legislation proedts the Lisbon Treaty, and now article
100(2) TFEU states that the European Parliamerdtheg with the Council may lay down
appropriate provisions for sea and air transpdreyTshall act after consulting the Economic
and Social Committee and the Committee of the Regiéccording to article 91 TFEU (ex
article 71 of the EC Treaty) the European Union aasither wide legislative discretion to
develop a common policy in the field of air trangpo

Due to a steady rise in air travel resulting inuyedelays and constraint airport capacity,

the European Community found it necessary in the 1890s to start acting in order to

27 Bartlik: The impact of EU law on the regulation of interoatl air transportationp. 12-16.
28 The creation of the single European §®M(1999) 614 final/2, p. 20.

29 5ee chapters 5.1 and 5.2.

220 Bartlik: The impact of EU law on the regulation of interoatl air transportationp. 13-15.
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improve the air traffic management system. Thers waa obvious need for higher safety
standards, better overall efficiency of air tramspmd better use of airspace capatityThe
problem was that the EU countries that were alsonbees of EUROCONTROL had
delegated their powers in nearly all aspects otraific management to EUROCONTROL,
allowing the organisation to take decisions whicérevbinding to therf In the light of
these powers of EUROCONTROL and their interferemith those of the Community in
several fields, the EU Council decided that the bes/ to exercise Community competence
in the field of air traffic management was to j@WROCONTROL. This was necessary to
enhance its role as the single air traffic managemelicymaker in Europ&? Previously, the
Community had only been involved as an observareiriain aspects of their wofk The
accession of the EU to EUROCONTROL is thereforeeay important component in the
creation of pan-European airspate.

The Accession Protocol of the European Communitthto Revised EUROCONTROL
Convention defines the terms and conditions as hatvextent the European Union can
exercise particular competences within EUROCONTR&LWhen EUROCONTROL
exercises its law-making competences in fields whte European Union has exclusive
competences, the Union exercises the voting rigiftdshe EU member states within
EUROCONTROL. This means that in matters where theofean Union has exclusive
competences it has 26 votes and its member statestd/ote’’

The first concrete EU involvement in the field of &affic management was with the
Commissions white paper “Freeing Europe’s Airspacadopted by the Commission in
March 1996>*® The document outlined the Commission’s views o@ ltrest institutional
arrangements for the future, using the phrase Isimgy traffic management system for
Europe’. In the 1980s, the Union had nevertheléssady engaged in a limited regulatory
intervention in order to fight the congestion of #&iaffic in the airspace of its member

states’?® A big step in the field of air traffic managememas also taken in 1993 when the

221 Fact Sheets on the European Uni@uropean Parliament, p. 226.

222 A discussed in chapter 3.4, the powers of EUROTRBIL were greatly extended by the 1997 Revised
EUROCONTROL Convention.

22 The creation of the single European §kpM(1999) 614 final/2, p. 19.

224\White paper on air traffic management -Freeing Fag's airspaceCOM(96) 57 final, p. 5.

225 Regulation (EC) No 549/2004 of the European Pawiat and of the Council laying down the framewark f
the creation of the single European sky, preangaeagraph 13.

226 The Accession Protocadupranote 99.

2T The Accession Protocol, article 6.

228\White paper on air traffic management - Freeing @&he’s airspaceCOM(96) 57 final. Commission of the
European Communities, Brussels 1996.

229 Balfour: European Community Air Lavp. 136.
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Council issued Directive 93/65 in order to combatriaus technical and operational
incompatibilities of the air traffic management teys?*° However, it was not until the
adoption of the single European sky Regulation pgekin 2004 that there was no longer any
doubt that the EU has expanded its competencémetfieid of air navigation services and air
traffic managemerft*

The single European sky initiative, with the aimtéon Europe’s skies into an integrated
airspace, represented the most significant refofnEld aviation policy so faf>> When
arguing for a legal basis for the single Europdanlegislation, the Commission referred to
the general underlying principles of the Europeaom@unity policies. The general
underlying principles allowed intervention by Conmity institutions in order to bring the
management of the airways in line with economical political integration of the European
Community. The Commission insisted that Europe @¢aoalt keep the frontiers in the sky that
it had managed to eliminate on the ground and istnallow the freedom of movement of
persons, goods and services beyond such froftiers.

Since the European Union began to exercise its etenpes in the field of air navigation
services, many improvements have been achievedngri@m are common standards for air
navigation services as well as rules on the ceatifdn of air navigation service providérs.
Common requirements for the granting of licenceaitdraffic controllers were set to ensure
safe services and to allow for more flexible movemef controllers across national
borders?*® Harmonised procedure has been issued for the amimjtof compliance of third-
country aircraft with safety standards as well asmmon procedures in the field of civil
aviation security>° The European Aviation Safety Agency (EASA) waskkshed in 2002
as an executive agency of the European Union, nsdple for adopting safety rules in air

transportation, applicable to products, personsagdnisation$®’ EASA also gives expert

230 Council Directive 93/65/EEC on the definition amsk of compatible technical specifications for the
procurement of air-traffic- management equipment systems, [1993] OJ L 187/52-56.

#1gingle European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 2.
232 Fact Sheets on the European Uni@uropean Parliament, p. 226.

23 The creation of the single European §kpM(1999) 614 final/2, p. 4.

234 Regulation (EC) No 550/2004 of the European Pawiat and of the Council on the provision of air
navigation services in the single European skyQ2@J L 96/10-19.

3% Directive 2006/23/EC of the European Parliament aithe Council on a Community air traffic conteol
licence, [2006] OJ L 114/22-37.

2% Directive 2004/36/EC of the European Parliament @ithe Council on the safety of third-countrycaft
using Community airports, [2004] OJ L 143/76-86 &watulation (EC) No 2320/2002 of the European
Parliament and of the Council establishing commdesrin the field of civil aviation security, [20p@J L
355/1-21.

%7 Regulation (EC) No 1592/2002 of the European Bandint and of the Council on common rules in thiel fie
of civil aviation and establishing a European AwiatSafety Agency, [2002] OJ L 240/1-21. The taskthe
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opinions and assistance to the European Commissitie drafting of legislative proposals in
the field of air transport® Because of the fact that EASA is embedded in tidrEmework,
the Regulations issued by the agency are direpiiaable in the EU member states. EASA
works closely with countries outside the Union aslvas with international organisations,
such as ICAO, to promote and harmonise safety nsatte

Certain member states have become concerned #hdutopean Union has trespassed
too far into law-making territory that ought to teserved for national or domestic authorities.
They fear that present EU law is unable to act mseféective brake on the EU’s ever-
expanding competencé€ When considering such critique it should not bedtten that the
greatest expansion of Community competence has theeagh successive Treaty revisions
were the member states themselves have willingtpraed new competences to the £U.

4.5 European Union law and international law: conflicting competences

The European Union has gradually been expandingatapetences in the field of air
transport, but even if the institutions of the Etg acting within the competencies delegated
to it by the treaties its freedom to act is notimited. This was for example illustrated with
the ‘hushkit Regulation’ that the EU enacted in 266 The Regulation banned the use of so-
called hushkitted or re-engined older generatianajecraft in Europe with the aim of
reducing aircraft noise levels at EU airports. Theited States, home of both the entire
hushkit industry and the vast majority of the oparand owners of the potentially affected
aircraft, immediately demanded repeal of the Reamrathreatening the EU with retaliatory
action. They insisted that the Regulation was inflad with the obligation of the ICAO
contracting states under the Chicago Conventiorfiletdla complaint with the ICAO Council
against (at that time) the fifteen European Commyuniember state$® After a lengthy

political and legal controversy, the EU withdrewe thegulatiorf** The hushkit case

agency are extended to cover air operations, pllognces and the safety of third-country airci@ftthin the
limits set by the Chicago Convention) with Reguat{EC) No 216/2008, [2008] OJ L 79/1-49.

238 preamble of the EASA Regulation (EC) No 216/2@8gecially paragraphs 12-22.

239 Antwerpen:Cross-Border Provision of Air Navigation ServicaghvBpecific Reference to Eurqpe 84-85.
240 chalmers, Hadjiemmanuil, Monti and Tomki&iropean Union Law: text and materiafs 64.

241 Craig and De Burc&U law: text, cases and materias 107.

242 commission Regulation (EC) No 991/2001 amendirg/thnex to Council Directive 92/14/EEC on the
limitation of the operation of aeroplanes covergdPart I, Chapter 2, Volume 1 of Annex 16 to then@ention
on International Civil Aviation, second edition @9, [2001] OJ L 138/12-14.

23 summary of Decision, Settlement of Differencestddrbtates and 15 European States (200a)EC 161/6.
ICAO Council 161st Session, Montreal 2000.

%4 The Regulation was replaced by Directive 2002/80¢ the European Parliament and of the Councthen
establishment of rules and procedures with regattd introduction of noise-related operating festms at
Community airports, [2002] OJ L 85/40-46.
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demonstrates that although the European Union itotest a new legal order of international
law, the Union needs to respect the treaty obbgatiof its member states in the field of civil
aviation when exercising its regulatory competesiciehe EU member states are maybe no
longer independent actors, but they are still iethelent subjects of international law and

bound to international obligatioR%

4.6 Conclusions

Today, the member states of the European Unionaddhave much freedom to engage in
national law-making in the field of air navigati@ervices’*® They have delegated their

national competencies in this field to ICAO, onlabagl level, and to EUROCONTROL and

the European Union on regional level. Of these miggdions, the EU is the only one who has
the power to force its member states to follow lgggslation it issues. However, the Union

cannot adopt any type of legal instrument unlebsadt a legal basis within the Treaties. If no
such basis exists, the act will be annulled fok latcompetence. These law-making powers,
or competences, have been divided into three diffecategories: exclusive competence,
shared competence and competence to take complyestpporting or supplementary

action. Such competences can either attributededet) via explicit treaty provisions or via

ECJ’s extensive interpretation of legal provisions.

According to article 91 TFEU the European Union haather wide legislative discretion
to develop a common policy in the field of air tsaort. Internally, the Union shares its law-
making powers with the member states. This meaatsnibofar as the field is occupied by EU
law, the member states are have lost their powdedislate. As the European Union has
gradually been expanding its involvement in thédfigf air transport, it has at the same time
diminished the amount of shared power held by teenber states.

In 1993, air traffic rights were liberalised withiBuropean Community, implying that
negotiations of such rights were no longer requwétin the Community, extending itself to
the EFTA countries. The EU member states stillstesi that they had powers to negotiate air
traffic rights with countries outside the EU. Thermmission disagreed, arguing that it had
gained exclusive external competence to negotiatigadfic agreements on behalf of all EU
member states. It took the matter to the ECJ wagreed with the Commission and rendered

invalid the ‘open skies’ agreements, concluded ehalf of several member states with the

245 Antwerpen:Cross-Border Provision of Air Navigation ServicagwBpecific Reference to Eurgpe 60.
246 Antwerpen:Cross-Border Provision of Air Navigation ServicagwBpecific Reference to Eurgpe 69.
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United States, as being incompatible with EU fAlvThe EU has since negotiated and
concluded an air transport agreement on behalfsoimember states with the United Sates.
The agreement made on behalf of the EU and US,habecame effective in 2008, enables
any carrier from the European Union to operate feom point within the EU to any point in
the US without frequency restrictions and vice aéf&

Although the Union had undertaken some law-makingiatives before, its serious
competences in the field of air traffic managenfest materialised with the single European
sky Regulation package and subsequent implementileg?*® The European Community
issued the first single European sky Regulation2@®4, with the aim to combat the
fragmented organisation of European airspace. has been identified as the EU’s most

significant involvement in the air transport sectorfar®°

5 The single European sky initiative: current fragmenation and future

goals
5.1 Introduction: a need for reformed architecture of European skies
The idea of a single sky for Europe is one of gjietanding. EUROCONTROL was formed
in the early 1960s with the express purpose ofticrgaa single upper airspace by its six
founding member states. This purpose was onlyglgrfulfilled at the time, but the idea was
kept alive.

Air traffic control was initially regarded primayilas a safety service, the constraints of
which in terms of cost and delays had to be tadekaDelays due to airspace congestion were
not seen as a restrictive factor in Europe befloeeli980s. Until then, airports were the main
bottleneck and it was thought that the developnoérair transport was only limited to the
number of runways which the environment could &t At the beginning of the 1980s,
the aviation industry entered into a new era. #dffic had been steadily increasing and had in
the last few years coincided with other problemshsas under investment in facilities and
insufficient recruitment of personnel. This begarcause severe delays and congestion, both
at airports and in busy airspa¢ésThe problem resulted to a big extent from fragragon

caused by national frontiers in the sky, a problenich the Community had managed to put

247 The |atest case is C-467/@®mmissiorv. Germany[2002] ECR 1-9855.

248 Antwerpen:Cross-Border Provision of Air Navigation Servicdgwspecific Reference to Eurqpe 20-21.
249 Antwerpen:Cross-Border Provision of Air Navigation ServicagwBpecific Reference to Eurgpe 70.
Z0Fact Sheets on the European Uni@uropean Parliament, p. 226.

Blwhite paper on air traffic management - Freeing &he’s airspac€COM(96) 57 final, p. 6.
®2EUROCONTROL: “1980-1990: Capacity challenges”,
http://www.eurocontrol.int/corporate/public/standapage/history 1980.html.
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an end to in other fields by creation of the insrmarket>® In 1986, 12 per cent of all
international flights on behalf of European airBneere delayed more than 15 minutes. This
number went up to 20 per cent in 1988, and 24 pet in 198%>* The Association of
European Airlines (AEA) expressed serious concegarding these statistics, claiming that
current air traffic control infrastructure was tim&in reason for this worsening situation. AEA
accordingly issued a report calling for a singlet@ffic control system for Eurof@’

Air traffic is still increasing and over the last@hde, air traffic has grown by more than
50%. The European air traffic management now handiese to 8.5 million flights per year
and up to 28,000 flights on busiest days. To kgepauspace capacity has been increased by
80% since 1990. These results are good but thetgrofiraffic is set to continue and today’s
traffic is expected to have doubled by 2620With ongoing improvements, current systems
are expected to be able to handle this increasadl Uotil the middle of next decade. After
that, more drastic measures are needed in ordamid serious congestiGn’

In 1999, the European Council invited the Commisgim submit to it a communication
on ongoing measures aimed to combat and reducéradiic delays and congestion in
European airspace. The aim was to find new intgtiand create a wider approach for the
solution of the problerft® The Commission submitted its communication in #&mne year
and consequently the single European sky (SESatini was launchetf® The SES initiative
puts forward a legislative approach to reform thehidecture of European air traffic
management system. The goal is to meet future tg@aw safety needs at a European level
rather than a local level. Key objectives of SEifidative are to restructure European airspace
as a function of air traffic flows, to create aduliial capacity and to increase the overall
efficiency of the European air traffic managemeystam?®°

The Commission has said that the single Europewingiative requires the highest level
of political support so that necessary steps optiegramme can be taken. The steps that need
to be taken are no different from the steps takieanithe single European market was formed
in 1985 or in 1990 when the economic and monetaptJwas established. In both cases it

23 The creation of the single European §kpM(1999) 614 final/2, p. 3.

#4The creation of the single European §kpM(1999) 614 final/2, p. 10.

#54gingle European ATC studiedFlight International, 11 March 198%. 11.

%% Understanding the developments in the provisiomirfavigation services in Europe. Coping with

increasing pressutdndustry survey performed by Arthur D. Little, 15.

ZTEUROCONTROL: “Single European sky”, http://www.eaontrol.int/ses/public/standard_page/sk_ses.html.
28 Council Resolution on the situation of air traffielays in Europe, [1999] OJ C 222/1.

29 The creation of the single European €kpM(1999) 614 final/2. Communication from the Coission to

the Council and the European Parliament, Brus€99.1

0EUROCONTROL: “Single European sky”, http://www.eaontrol.int/ses/public/standard_page/sk_ses.html.
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was necessary to obtain the political support @ Buropean Council and the European
Parliament, in the full knowledge that it would veég energy and will on behalf of each party
in order to overcome the weight of history andftiree of inertia?®*

This chapter will look into the single European d&gislation and investigate how the
initiative will help to accommodate the increasaigtraffic flow in European airspace, whilst
cutting costs and improving its performance. Opinad affected parties will be viewed as
well as possible future obstacles.

5.2 European airspace: outline of existing air trafficmanagement infrastructure

Air traffic congestion is the result of growing aiansport in the limited airspacglthough it
seems wide and unlimited, airspace is an arediofited capacity. When flying between two
airports, an aircraft must follow pre-planned reuteased on a fixed route network. As a
result, traffic converges on the same routes whietome increasingly congested. To avoid
collision aircraft need assistance from air traffantrollers. In order to provide this assistance
the air traffic controllers require increasingly maosophisticated and expensive technical
equipment. This assistance further requires clasgdination and cooperation between all
relevant air navigation service providers, at ragidevel and at European levéf.

Aviation is to a large extent a cross-border agtivOrganisation of the European air
traffic management system is fragmented by natiboatlers. Each time an aircraft crosses
the airspace of a different state, it is servicgdaldifferent air navigation service provider.
Each of these providers functions in its own legatl institutional environment with its
national airspace rules and operating procediifeStates are almost entirely free to decide
the level of service to be provided and the meartsetemployed for this purpose. The result
is that the technology used and the results actiiexsey greatly from one country to
another’®* Currently there are 38 en-route service provigérgarious geographical areas in
Europe. These service providers have little obiigato cooperate on flow management, for
example, in sequencing traffic into major airpoofsother state§>®> As a comparison, the
whole US airspace is operated by only one serviogiger. This service provider is divided

into a few centres that all use the same automatisiems and have procedures for

%1 The creation of the single European §®M(1999) 614 final/2, p. 7.

%2 pelahaye and Odoni: “Airspace congestion smoothingtochastic optimization”, p. 163-164.

23 Building the single European sky through functicaiaspace blocks: A mid-term status rep6®M(2007)
101 final, p. 2.

24\White paper on air traffic management - Freeing &he’s airspacdCOM(96) 57 final, p. 4.
25.S./Europe Comparison of ATM-related OperationaifBrmance FAA and EUROCONTROL, p. 15.
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cooperation on flow manageméfit. The lack of fragmentation makes the air traffic
management system of the United States twice &seeff as that of the EEF’

IATA’s Director General and CEO, Giovanni Bisignahas gone as far as saying that
Europe’s air traffic management is a mess and hasengers suffer daily from air traffic
control delays and circuitous flight routintfs.

The overall cost of fragmentation in the Europeantraffic management system was
estimated €880m — €1,400m in 2083A defragmented system would allow improved sector
design by removing the constraints of national lauies. This would allow improved
routing through the defragmented airspace and hgrester flight efficiency’® The single
European sky legislation is intended to have a majpact on fragmentation. In particular it
will foster airspace rationalisation and restruictgy consolidation of facilities, and

harmonisation of systems and proceddfés.

5.3 The single European sky: first legislation package
5.3.1 From a legislative proposal to adopted regulatiohardles along the way
In 1999, with endorsement of the European Coutitd, European Commission launched a
high level group in which it brought together arppes responsible for air traffic management
in EU member states. The group was supposed toie&aire possibility of creating a single
European sky network. The high level group repoitedindings in 200672 In its report the
high level group set out main lines of approach dosingle European sky which were
subsequently incorporated in an action programmehef Commission, laying down a
framework for the creation of a single European.ZRyThe approach of the action
programme was divided into four categories: reguataspects, institutional aspects,
technical aspects and human resources.

The regulatory aspects of the Commission’s actimgm@mme involved the development

of a strong regulatory function within the Commuyniindependent of the various interest

261y S./Europe Comparison of ATM-related OperationaifBrmance FAA and EUROCONTROL, p. 14.

%7 Building the single European sky through functicaiaspace blocks: A mid-term status rep6®M(2007)
101 final, p. 3.

258 | ATA Press release (N0.47): “IATA Disappointed WiANSPs’ Response to SES Targets”,
http://www.iata.org/pressroom/pr/pages/2010-10-1386px.

%9 The impact of fragmentation in European ATM/CESROCONTROL, p. iv.

2%The impact of fragmentation in European ATM/CESROCONTROL, p. viii.

21 The impact of fragmentation in European ATM/CESROCONTROL, p. 1.

272 gjingle European sky. Report of the high level gr&iypopean Commission, Directorate-General for Energy
and Transport, Luxembourg 2000.

273 Action programme on the creation of the single Pean sky and proposal for a Regulation of the Eaaop
Parliament and of the Council laying down the fravoek for the creation of the single European sky
COM(2001) 123 final/2.
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groups concerned, capable of setting objectivesvallg traffic growth and preserving or
improving safety. The equipment, organisationabgements and methods of payment of
service would also have to be regulated. It washasiged that the regulator must have
powers over the airspace, but at this time the jgan Community was not yet a member of
EUROCONTROL and some of its regulatory powers dot&tl with the corresponding
powers of EUROCONTROL. The Commission had propdbsatt EUROCONTROL would
be entrusted with the technical preparation of Caomty rules and responsibility for
implementing them, for example regarding the nekwafr airwvays and airspace structure.
However, EUROCONTROL did not want to be restridieduch tasks and argued that such a
plan disregarded the organisation’s obligatitiis.

The institutional aspects of the Commission’s acfioogramme from 2001 involved the
development of a system in which the European Usioregulatory powers and
EUROCONTROL'’s expertise would complement each otlibe system would also need to
encourage civil and military cooperation. The tacahaspects of the action programme
involved encouraging, in close liaison with the ustty, users and service providers, in
introducing new technologies and improving systachhical interoperability. The action
programme’s part on human resources aims to faiglitecruitment and greater mobility of
air traffic controllers and develop training at Bpean levef’

The high level group indicated that the Europeambmnstitutions were the appropriate
regulatory body for the EU and for states that himegrated their aviation areas into the
EU’s. The Group also acknowledged the specific adlEUROCONTROL on the account of
its technical knowledge and of its pan-European breship?’® It also acknowledged that the
SES concept would have to be developed in consgtewith the existing regulatory
framework for air traffic management in Europe adlvas in consistency with the relevant
ICAO rules. A close cooperation between the Europ®aion and the ICAO would be
required®”’

At the request of the Transport Ministers of thedpean Civil Aviation Conference
(ECAC), EUROCONTROL launched an ‘air traffic managmt strategy for the years

274 Report on the proposal for a European Parliamerd &wouncil regulation laying down the framework foe
creation of the single European slBuropean Parliament, p. 23.

27> Action programme on the creation of the single Pean sky and proposal for a Regulation of the Eaaop
Parliament and of the Council laying down the fravoek for the creation of the single European sky
COM(2001) 123 final/2, p. 3.

7% gingle European sky information paptEAO, p. 2.

277 single European sky information pape2AO, p. 2.
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2000+ in January 20082 The strategy describes measures that need to fiderivanted in
order to deal with increased demand. The main @legof these measures would be to break
down the artificial barriers that are currently iimg the free flow of air traffic to create a
uniform, gate-to-gate system for Europe. The geatoi generate extra capacity to meet
increased traffic demand so that by 2020 the Ewoper traffic management system will be
able to accommodate twice as many flights as itirdiZ000. The strategy acts as an input to
the ICAO regional and global air traffic managemgmnning as well as the ECAC
institutional Strategy and single European skyatiite >"°

The legislative process of the single Europeandsétynot come around easily. There were
extensive time-consuming discussions and all kimidamendments to the draft regulations
from different bodies. Even though the Europeadidaent stated its unambiguous support
for the single European sky from the beginningaiine up with a number of amendments it
considered necess&?. Some of the amendments only regarded changes ridirvgowhile
others affected the content of the legislative peap itsel?®! The Parliament wanted to go
further than the initial proposal and, for exammlalled for penalties to be imposed on any
service providers and airline companies that btbke'single sky’ rule$® The Commission
accepted many of the Parliament's amendments gected otherd®

The Gibraltar dispute between United Kingdom ancismlso caused delays to the
regulatory process. Spain did not want to signeughé text of the single European sky unless
Gibraltar was excluded from its scoff&In the end, a special ‘Gibraltar clause’ was ideid
in the legislative acts on the single European gskythermore, air traffic controllers in
France, Portugal, ltaly, Greece and Hungary wentirike in June 200%° They were
protesting the draft regulations because of fegobfcuts due to possible privatisation and
because of safety and security concerns upon ting iato force of the regulations. This was
strongly criticised by the European Commissionangued that the purpose of the single

European sky was neither to boost competition imapsation of air traffic control nor would

2’8 EUROCONTROL Air Traffic Management Strategy fonthars 2000+ Volume 1 and 2, 2003 edition.

2P EUROCONTROL Air Traffic Management Strategy fonytaars 2000+Executive Summary, p. 2.

280 Resolution of the European Parliament of 6 July®6n the Commission communication to the Counail a
to the European Parliament on the creation of glsiBuropean sky, A5-0141/2000, [2001] OJ C 121/478.
81 Report on the proposal for a European Parliamerd &wouncil regulation laying down the framework foe
creation of the single European slBuropean Parliament, p. 6-20.

282 Report on the proposal for a European Parliamerd &wouncil regulation laying down the framework foe
creation of the single European slguropean Parliament, p. 23.

23 gitting of Tuesday, 3 September 2dB@ropean Parliament, p. 5-6.

#4The adoption of the draft text was delayed in 269the Gibraltar dispute. See: Dombey: “UK andiBpa
Send Air Traffic Reform into Nosedive”, p. 36.

285 CNN.com: “Strike brings Europe flights chaos”,
http://archives.cnn.com/2002/WORLD/europe/06/193perstrike/.
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it compromise safety since there were strong safetjuirements envisaged under the
regulatory framework®® The Parliament had previously called for full liksation of the
sector and the opening up of the provision of awvigation service to the private sector. In
response to the strike, the Parliament asked tlen@ssion to place particular emphasis on
the economic and social aspects of its propospéaslly the impact on employmefit.

The Commission’s proposal for a regulation packageich was issued in 2001, was
finally adopted by the European Parliament and Cibum March 2004, entering into force a
month late’® The 2004 SES legislative package consists of fegulations covering the
essential regulatory elements to be developed deraio achieve a seamless European air
traffic management system. The first regulationofsgeneral nature and lays down a
framework for the creation of the single Europely &he framework Regulatiofj’ The
second regulation is more specific in that it prilgafocuses on the provision of air
navigation services (the service provision Regoigti®® The third regulation deals with the
organisation and use of the airspace in the SES 4ifspace Regulatiof}* The fourth
regulation focuses on the interoperability of thedpean air traffic management network (the
interoperability Regulatiori’ The image below demonstrates the Regulationsteidrnain

components.

286 Antwerpen:Cross-Border Provision of Air Navigation ServicagwBpecific Reference to Eurgpe 62.

%87 Report on the proposal for a European Parliamerd &ouncil regulation laying down the framework foe
creation of the single European slguropean Parliament, p. 24.

28 proposal for a Regulation on the provision of a@vigation services in the single European sky; psap for
a Regulation on the organisation and use of airgpiacthe single European sky; proposal for a Retjofaon
the interoperability of the European air traffic megement networkOM(2001) 564 final/2. Communication
from the Commission to the Council and the Eurogeariament on the creation of the single Europsan
Brussels 2001.

289 Regulation (EC) No 549/2004 of the European Pawiat and of the Council laying down the framewark f
the creation of the single European sky (the fraorkvRegulation), [2004] OJ L 96/1-9.

290 Regulation (EC) No 550/2004 of the European Pawiat and of the Council on the provision of air
navigation services in the single European sky gdr&ice provision Regulation), [2004] OJ L 96/1®-1

291 Regulation (EC) No 551/2004 of the European Pawiat and of the Council on the organization andalise
the airspace in the single European sky (the aespagulation), [2004] OJ L 96/20-25.

292 Regulation (EC) No 552/2004 of the European Pawsiat and of the Council on the interoperabilitytuf
European Air Traffic Management network (the infa@bility Regulation), [2004] OJ L 96/26-42.
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SES |

Framework Reg Service Provision Airspace Reg No Interoperability
No 549/2004 Reg No 550/2004 551/2004 Reg No 552/2004

Identifies six main Common ICommon Charging| New airspace Interoperab. of New concepts of
players of SES: Role of NSA requirements for Scheme architecture different systems operation and
1. Commission ANSPs technology

2. EU member

states

3.8sC FAB Flexible use of

4. Ind. consult body S airspace

5. EUROCONTROL

6. Stakeholders

The four Regulations, often referred to as the 88S package (SES 1), lay down the
basic legal framework at Union level for improvitige capacity of the European air traffic
management system. The Regulations are then coraptethand supplemented by specific

and detailed implementing rulé$ The four main Regulations will now be discussether.

5.3.2 The framework Regulation
The framework Regulation, as its name suggestatasehe structure for the single European
sky initiative. It defines the objectives of thegle European sky and establishes harmonised
institutional, regulatory and consultation arrangeis. According to article 1(1) of the
Regulation, the objective is to enhance safetydstads and overall efficiency for general air
traffic management in Europe and to optimise cdpdiyi meeting the demand of all airspace
users and at the same time to minimise delaysclartl(2) and 1(3) of the framework
Regulation insist that the application of the Ragoh is without prejudice to member states’
sovereignty over their airspace and to the requerémof the member states relating to their
public order, public security or defence matterse Bpplication of the Regulation shall also
be without the prejudice to the rights and dutiesnember states under the 1944 Chicago
Convention. In this context, an additional objeetiof the Regulation is to assist member
states in fulfilling their obligations under the iCgo Convention, by providing for a
common interpretation and uniform implementatioit®provisions>*

The single European sky Regulations focus on bithand state aircraft. State aircraft

include military, customs and police aircraft. Hoeg the aim of the Regulations to create a

293 The framework Regulation, article 8.
294 The framework Regulation, preamble, paragraph 4.
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single European sky, only applies to general aiffitr and does not cover military operation
and training®®

According to the framework regulation there arg miain players involved in the
implementation of the single European sky. Thet finsain player is the European
Commission that is able to draft and adopt paricuhplementing rules.

The second player is the EU member states. Eachberestate shall establish one or
more bodies as their national supervisory authdotyperform particular tasks assigned to
them. The national supervisory authorities mustirzkependent of air navigation service
providers, and they shall exercise their powemniimpartial and transparent manfiér.

The third player is the so-called ‘Single Sky Cornteda’ (SSC). The Single Sky
Committee is composed of two representatives oh eaember state and chaired by a
representative of the Commission. It assists theni@ission in drafting implementing rules
and will also consider other non-legislative irittas. The Committee ensures an appropriate
consideration of the interests of all categorieaicdpace uses. If needed, the Committee can
have specific questions examined within its worlkgmgups>>’

The fourth player involved in the implementation thie single European sky is an
‘industry consultation body’. It has an advisoryndétion and is made up of air navigation
service providers, associations of airspace usesores, the manufacturing industry and
professional staff representative bodies. The ¢diske industry consultation body is solely to
advise the Commission on technical aspects of tifdeimentation of the single European
Sky.298
The fifth player is EUROCONTROL. This internation@iganisation plays an important
role within the legislative process of implementindes?®® The European Union realised
from the beginning that the single European skyuRepns needed to be complemented and
supplemented by specific and detailed rules reggrthe implementation of the framework.
The European Union considers EUROCONTROL to behiy that has the appropriate
expertise to support the Union in its role as aulagr. According to article 8 of the
framework Regulation the Commission issues mandabe€£UROCONTROL for the

development of implementing rules, provided tha tlevelopment of the rules falls within

2% The framework Regulation, articles 1(2) and 2(26jeneral statement on military issues was adopted
focusing on civil and military cooperation with ags to air traffic management. See the Statemetiteb
member states on military issues related to thglesiBuropean sky, [2004] OJ L 96/9.

29° The framework Regulation, article 4.

297 The framework Regulation, article 5.

2% The framework Regulation, article 6.

29 The framework Regulation, article 8.
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the domain of EUROCONTROL. Hence, on the basisheflaw-making competences under
the SES Regulations the Commission thus gives adatanto another international
organisation to draft rule8® When EUROCONTROL has drafted rules according $o it
mandate, they are handed to the Single Sky Conenittehe Committee approves the draft
rules they are adopted by the European Commissidrbacome binding in the legal order of
the European Unioft*

Finally, the sixth player involved in the implematnbon of the single European sky
consists of employers’ and employees’ represematvganisations in the field of air
navigation services. This is not a formal body tather an important process which involves
stakeholders and provides a forum for consultadiosh negotiatiori’?

The competences of the European Union are govdrgdtie principles of subsidiarity
and proportionality®® This means that in cases where the Union has xdnsive
competence it can only act if the proposed actiannot be sufficiently achieved by the
member states themselves. Therefore, the framewafulation proposes a bottom-up
approach. Such an approach refers to the factatiabugh the Regulation provides the
framework for the single European sky the actuarganisation of European airspace is
driven by the member states. The fact that the dvaonk Regulation proposes a bottom-up
approach to air traffic management, rather tharcteation of pan-European system, has been
criticised. From a political point of view, a batteup approach would appear to be the most
convenient method for bringing about the single dpean sky project. However, on a
practical level it is cumbersome and too dependenthe implementation of the member
states®™ Sceptics say that the bottom-up approach will uassarily delay the projett
Another thing that has been criticised is thatfthenework Regulation appears to provide for
two methods of communication with stakeholders; an&nion level and another driven by

national authorities. If the objective of the SERiative is to create a more efficient use of

3% various mandates for drafting implementing rulasenbeen granted to EUROCONTROL in areas such as
flexible use of airspace, airspace design, funefiairspace blocks, common charging scheme, difictflow
management as well as a mandate to develop dralimenting rules for the examination and evaluatibair
navigation performance.

391 The framework Regulation, article 8(3).

302 The framework Regulation, article 10.

303 TEU, articles 5(3) and 5(4). The principles of sidimrity and proportionality were discussed inpea 4.2.1.
304 Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Euespe
airspace”, p. 155.

30> Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Euespe
airspace”, p. 167.
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airspace the existence of parallel bodies mighalmncern. The creation of an additional
level of bureaucracy may slow down the implemeatatf the project®

The Regulation relies on national authoritiesirtplement the single European sky
project, and member states shall lay down sanctemwinst airspace users and service
providers for infringements of the Regulations whian be taken at a domestic level. The
sanctions shall be effective, proportional andissve >’

The Commission has delivered two reasoned opinionGreece for alleged failure to
respect the single European sky legislative franmei The Commission insisted that
Greece had failed to establish an independentadtgupervisory authority as required and
thereby Greece had failed to respect the singlegaan sky legislation. Due to the lack of
satisfactory replies from Greece, the Commissianidiel in December 2006 to refer Greece
the European Court of Justit®€. The infringement procedure against Greece wasesdsul
in 2008, following efforts made by Greece to beamformity with the SES legislation. The

case has now been closed by the European CommisSion

5.3.3 The service provision Regulation

The service provision Regulation establishes comneguiirements for the provision of air
navigation services within the single European sKye objective of the Regulation is to
ensure conditions for the safe and efficient prowisof air navigation services in the
European Uniori*

The service provision Regulation falls into threetp. The first part establishes the role of
the national supervisory authorities (NSA). The esusory authorities must ensure
appropriate supervision of the application of treg&ation within the airspace falling under
the responsibility of the member state. The firattpalso emphasises on common safety

requirements whereas the safety requirements, sshthe EUROCONTROL safety

308 Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Euespe
airspace”, p. 157.

397 The framework Regulation, article 9. The firstisation proposal from the Commission did not infga
provision regarding such sanctions. The article wasrted after amendments by the European Paniai8ee:
Report on the proposal for a European Parliamerd &ouncil regulation laying down the framework foe
creation of the single European sBuropean Parliament, p. 26.

38 The opinions were delivered in December 2005 ame 2006.

39 EU press release (IP/06/1779): “Single European Skmmission takes Greece to the Court of Justice”
http://europa.eu/rapid/.

319 According to information received in an e-mailfr&éatrice Thomas, Head of Legal Sector and FAB
coordinator Adviser with the European Commissiofh Afpril 2011.

31 The service provision Regulation, article 1.
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regulatory requirements (ESARRS) as well as a comhoensing of air traffic controllers,
are listed®*?

The second part of the Regulation focuses on thanisational and institutional aspects
of national air navigation service providers. ltss@rth a list of common requirements for the
provision of air navigation service that all memiséates must comply with® Over time,
states have developed different structures of auigation service provision, resulting in
various forms of operating companies such as saterprises, privatised and corporatized
entities. The idea of the single European skyadtiite is that a harmonised certification
system throughout the European Union with pre-@efinommon requirements will combat
the different structures and ruf€§.Member states will remain in control and be alde t
decide on the best corporate structure for thesigmated air navigation service provider, but
all providers will nevertheless be subject to taene common requirements. Air navigation
service providers will therefore have a clear pietof each other’s rights and obligations. The
Commission’s opinion is that this approach will dedown the frontiers in the sky and the
barriers between different air navigation servicevjglers®®® The service provision
Regulation therefore forces the member statescimnséder their national organisation and in
some cases to re-organise the format of theirairgation service providers. The Regulation
is supplemented by implementing rules, laying d@@mmon requirements for the provision
of air navigation service8?®

The third and last part of the service provisia@g®ation provides a charging scheme for
air navigation service, so-called route chargé<Currently, users pay for the different air
navigation services whether they are on the groondn flight. Such services have
traditionally been controlled by local monopoliesdaconsequently the charging schemes
used across the member states have been veryedift&t While competition in aviation has

lead to more affordable ticket prices, the relatoast of air traffic services has been

%12 The service provision Regulation, articles 1-5csBant to article 5 of the Regulation, the European
Parliament and the Council have adopted Directd@623/EC on a Community air traffic controllerdiwe,
[2006] OJ L 114/22-37.

*3The service provision Regulation, article 6 andeanl to the Regulation.

314 Antwerpen:Cross-Border Provision of Air Navigation Servica#wBpecific Reference to Eurgpe 66.

315 Action programme on the creation of the single ean sky and proposal for a Regulation of the Eaaop
Parliament and of the Council laying down the fravmek for the creation of the single European sky
COM(2001) 123 final/2, p. 13.

318 Commission Regulation (EC) No 2096/2005 laying dm@mmon requirements for the provision of air
navigation services, [2005] OJ L 335/13-30.

317 The service provision Regulation, articles 14-16.

318 A traffic management is entitled to recoveraibts from airspace users, no matter what thetgusiof the
service provided. This cost recovery principle doesprovide sufficient incentives to improve thefity and
the cost-effectiveness of service and to moderthisesystem. Seéirst report on the implementation of the
single sky legislation: achievements and the waydod COM(2007) 845 final, p. 3.
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growing®'® Given the purpose of the single European skyaitive, which is to harmonise

services, it must follow that charges are appliedai consistent and non-discriminatory
manner across the Unidff. Article 14 of the service provision Regulation tdies the
development of a charging scheme that contributesthe achievement of a greater
transparency with respect to the determination,ositipn and enforcement of charges to
airspace users. Now, air navigation service pragidaust draw up, submit to audit and
publish their financial accourt’ The charging scheme shall be consistent withlarfié of
the 1944 Chicago Convention on International CAwiation and with EUROCONTROL'’s
charging system for route chargé$The first steps towards a common charging scheme f
air navigation services were taken by supplementggservice provision Regulation with
specific implementing rules laid down in Regulat{&C) No 1794/2008%

5.3.4 The airspace Regulation
Whereas the framework Regulation takes a structapdroach to creating the single
European sky and the service provision Regulatamtentrates on the standardisation of air
navigation services, the airspace Regulation aoldki$ by focusing on the organisation and
use of the airspace within the single European Skeg. airspace Regulation first and foremost
discusses airspace architecture and it is faiayotsat from a functional perspective it is the
most important Regulation of the single Europeay Iskislative package introduced by the
Commission in 2004** The objective of the airspace Regulation is to autend to the
fragmentation of European Union airspace and tatera safe, efficient and more integrated
operating airspace without territorial boundaries.reach this aim, the Regulation establishes
common procedures for design, planning and manageofi¢he airspacé’

The history of airspace division in Europe is lokea the concept that every state has its
own flight information region in its own airspat®.The single European sky arrangements,

however, change this design by providing fosiagle European upper flight information

319 The cost of air traffic services currently accaufur 8 to 12% of the ticket price. S&ingle European sky I:
towards more sustainable and better performing BmeCOM(2008) 389/2, p. 5-6.

320 Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Eugape
airspace”, p. 160.

321 The service provision Regulation, article 12(1).

322 The service provision Regulation, article 14.

323 Commission Regulation (EC) No 1794/2006 laying d@common charging scheme for air navigation
services, [2006] OJ L 341/3-16.

324 Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Euespe
airspace”, p. 160.

32 The airspace Regulation, article 1.

328 Flight information region means airspace of defidémensions within which flight information sere& and
alerting services are provided. See the framewadgiRation, article 2(23).
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region (EUIR). The EUIR shall be designed to encasspthe airspace falling under the
responsibility of the member states but may alstuge airspace of European third countries.
The EUIR encompasses the upper airspace, beingphee above a specific flight level,
dedicated to overflight?’ The lower airspace is the space below that fligit!, dedicated to
airport approaches and departui@s.

Up until now, air frontiers in Europe have beenetixby reference to land and sea
frontiers. The creation of a single EUIR will enalthis airspace to be reconfigured into so-
called ‘functional airspace blocks’ that are orgadi around the flow of traffic rather than
underlying national boundarié®’ The functional airspace blocks can therefore cdier
airspace of a number of member states and witl@mtthe route and sector design, including
operational requirements, is harmonised and managedturopean basis. This ensures
borderless provision of air navigation service withre efficient use of airspace, systems and
personnel. Member states still retain their resjities towards the ICAO within the
geographical limits of the upper flight informatioagions and flight information regions
entrusted to them by the ICAO. The airspace archite shall be based on a simplified
application of airspace classification as definedhw the EUROCONTROL airspace
strategy for the European Civil Aviation ConfereffE€AC) states in accordance with ICAO
standard$>°

The report of the high level group on the singledpean sky in 2000 first mentioned that
airspace should be managed as a ‘single contintitiithe Commission agreed and in its
single European sky Regulations proposal in 200&, Gommission proposed for a single
European upper airspace which would be reconfigimer functional blocks of airspacé?
The draft Regulation proposed that the functionedpace blocks would be created by a

327:Flight level’ means a surface of constant atmesjghpressure which is related to the specific gues datum
of 1013,2 hectopascals and is separated from stledr surfaces by specific pressure intervals. ISee t
framework Regulation, article 2(24).

328 Typically the division between upper and lowespirce takes place at an altitude of 8,700 metrasftight
level 285. See the airspace Regulation, article. 2(1

329 Functional airspace block’ means an airspacekolmsed on operational requirements and established
regardless of state boundaries, where the provigi@ir navigation services and related functiores a
performance-driven and optimised with a view teddticing, in each functional airspace block, enkdnc
cooperation among air navigation service provigersvhere appropriate, an integrated provider.&8tele 2
(25) of the framework Regulation as amended witguRetion (EC) No 1070/2009.

%30 The airspace Regulation, articles 2-4. See alsorflission Regulation (EC) No 730/2006 on airspace
classification and access of flights operated urnderal flight rules above flight level 195, [2000] L 128/3-4.
#1gingle European sky. Report of the high level gr&iypopean Commission, Directorate-General for Energy
and Transport, Luxembourg 2000.

332 proposal for a Regulation on the provision of a@vigation services in the single European sky; psap for
a Regulation on the organisation and use of airgpiacthe single European sky; proposal for a Retjfaon
the interoperability of the European air traffic megement networkOM(2001) 564 final/2.
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decision of the whole Community and not only by $tetes involved® The states, however,
insisted that they should have the right to neg¢mtiaith each other on how to form the
functional airspace blocks, instead of having them@ission control the proce¥s.
Consequently, the airspace Regulation now statgsatfiunctional airspace block shall only
be established by mutual agreement between all mesthtes that are responsible for any
part of the airspace included in the block. If #espace included in the block is wholly under
the responsibility of one member state the blocdlginly be established by a declaration of
that member state after having consulted intereptetles, including the commissidirit
must be noted that this was a major change, shiftorn a Community decision to a decision
from the states involved only.

Airlines have been highly critical of this approaetken by the Commission in allowing
the member states to create the functional airsplaks. They believe that not all member
states are complying with the project and wouldehareferred a top-down approath.

One of the main tasks of the airspace Regulatidn reake access to airspace as free as
possible and non-discriminatory for all users, bethil and military®*” The functional
airspace blocks enable optimum use of airspacegakto account not only the traffic flow
but they shall also be justified by the overall edldsalue. This includes optimal use of
technical and human resources based on cost-bemefigses3® Inasmuch as consolidation
of service provision is not the intention of théadetishment of functional airspace blocks, the
process of realigning airspace may inevitably tegulthe consolidation of air navigation
service provisior® The consolidation should result in lower operatiogsts for air
navigation service providers. Aircraft operatordl aiso benefit from more efficient route
planning, reduced distance flown and reductioririraffic delays>*°

Areas reserved for military use cause great problenhe sky. A normal flight between

two places often needs to zigzag around these ,amresdting in increased flight time and

33 proposal for a Regulation on the provision of a@vigation services in the single European sky; psap for
a Regulation on the organisation and use of airgpiacthe single European sky; proposal for a Retjofaon
the interoperability of the European air traffic megement networkOM(2001) 564 final/2, p. 7.

334 Schofield: “New Approach Needed In European Aicsgiawww.aviationweek.com.

335 The airspace Regulation, article 5(4)-5(6).

33 Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Eugspe
airspace”, p. 161.

337 Single European sky. Report of the high level gréiypopean Commission, p. 24-25.

338 The airspace Regulation, article 5.

39 EUROCONTROL Final Report on European Commissiordsdéte to Support the Establishment of
Functional Airspace Blocks (FAB9). 27.

30EUROCONTROL Final Report on European Commissiordsdéte to Support the Establishment of
Functional Airspace Blocks (FAB9). 29-30.
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more fuel bur* Due to this, the airspace Regulation introduces atioption of criteria
permitting the ‘flexible use of airspace’. The meamistates, along with EUROCONTROL,
should take appropriate measures to ensure uniémplication of the provisions governing
civil and military air traffic service provision.doperation will be increased between civilian
and military authorities, in particular regardirfietuse of airspace for military purpos&s.
The flexible use of airspace makes sure that mylis@rspace is available to the military when
they need it but also that it is made availableitaian traffic when that is possible. This
makes the use of airspace more efficient and allmivesaft to fly more direct routes, thereby
reducing both cost and emissiofi$.The European Parliament was of the opinion that
cooperationbetween civil and military authorities did not go £Enough and had proposed the
full integrationof civil and military airspace management and wiffic flow management:’
However, the Commission could not accept the pregg@snendments of the Parliament since
they regarded defence matters of states and wetitefuthan the Union competences
allowed®*

5.3.5 The interoperability Regulation

In order to create a reorganised European airs@acesnvisaged under the airspace
Regulation, it is necessary to develop and implémemmon technical specification for the
European air traffic management network (EATMN)eTihteroperability Regulation deals
with the interoperability of equipment, systems anocedures used within the EATMRP It
proposes the establishment of new systems and raguaipthat will enable interoperability,
coordination and cooperation within the single @an sky. Interoperability, referring to the
ability of a system or product to work with othgstems or products, is crucial for the single

European sky to work’

341 Euronews: “Uniting Europe’s skies”, http://www.eaews.net/2011/03/22/uniting-europe-s-skies/.

342 The airspace Regulation, article 7 and CommisBiegulation (EC) No 2150/2005 laying down common
rules for the flexible use of airspace, [2005] 0342/20-25.

343 McMillan: “The future of air traffic managementhe single European sky in a global aviation nekior
http://www.eurocontrol.int/articles/future-air-tfa-management-single-european-sky-global-aviatietwork.
34 Report on the proposal for a European Parliamerd &ouncil regulation on the provision of air naviigm
services in the single European sky, regulatiorth@norganisation and use of the airspace in thglsin
European sky and regulation on the interoperabitifyhe European air traffic management netwdtkropean
Parliament, p. 33-34.

34> Sitting of Tuesday, 3 September 2dB@ropean Parliament, p. 6.

34% See the Interoperability Regulati@upranote.

37 Interoperability is defined in article 2(28) oktframework Regulation as a set of functional, méz and
operational properties required of the systemscamdtituents of the EATMN and of the procedurestfor
operation, in order to enable its safe, seamledetitient operation. Interoperability is achieveg making the
systems and constituents compliant with the esaegtjuirements.
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At the moment EUROCONTROL consists of 39 membemtaes that operate 68 air
traffic control centres. These 68 centres then HEdalifferent hardware systerifS. Even
though some progress had been achieved towardanadess operation of the European air
traffic management network before the SES projext l@unched, the situation still remained
unsatisfactory. There was little integration betweational air traffic management systems
and not enough new concepts of operation and témimomecessary to deliver the additional
required capacity’’ Better interoperability was needed.

The aim of the interoperability Regulation is tefof First, it aims to achieve
interoperability between different systems, counstits and associated procedures in the
European air traffic management network by estainlgs harmonised procedure for
certification of components and systems. Second, Regulation aims to ensure the
introduction of new agreed and validated conceptsperation and technology in air traffic
management.’

The Regulation defines essential requirements asadardisation for interoperability.
These essential requirements divide into genecalirements and specific requirements. The
general requirements regard, for example, seanoigsgation, support for new concepts of
operation and safety. The specific requirementdud® requirements on systems and
procedures for airspace management, air traffiev flmanagement and communication

systems 3!

With harmonisation, the systems will be able ta@enstand each other, allow
integration of various national systems and predenelopment of systems based on national
requirements. The interoperability Regulation haserb supplemented by specific

implementing rules in Regulation (EC) No 1033/26%%6.

5.4 The single European sky: second legislation package

5.4.1 Shortcomings of the first legislation package léadeformed measures

The European Commission was keen to see the retulie new single European sky
Regulations. Therefore, it requested the EUROCONI ROprovide evaluation of the impact

of the SES project on the performance of the Ewaopar traffic management system. The

348 Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Eugape
airspace”, p. 176.

39 The interoperability Regulation, preamble, parpbrd.

#0%The interoperability Regulation, article 1.

%1 The interoperability Regulation, annex II.

%2 Commission Regulation (EC) No 1033/2006 laying ddke requirements on procedures for flight plans i
the pre-flight phase for the single European sR@OB] OJ L 186/46-50.
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evaluation report was published in 2088 The results were not good and the report showed
there was no guarantee that the SES frameworksircutrent form would deliver the
performance improvements it was supposed to. Taradwork was considered to lack overall
impetus and incentives to improve performance. [Egeslative framework had prompted the
aviation industry into action, but the member statead been slow to act. They had
insufficiently used the instruments provided to roye performance, such as designation of
service providers, use of economic incentives, gharin route structure and establishment of
functional airspace blocks?

The process of eliminating national borders in dipper sky and establishing functional
airspace blocks had encountered numerous obstdudés, political and economical. The
current FAB initiatives were not providing evidenaklikely performance improvements in
terms of safety and efficiency. This was considacete potentially due to lack of genuine
commitment of the member states. An intergovernaieapproach was obviously not
producing a level playing field, since implemerdatiof the rules depended on the will of
states to implement and they were not uniformlyergd®°

EUROCONTROL’s evaluation report found that certaissues, both legal and
institutional, needed to be addressed. In particth@re needed to be better articulation of the
objectives of functional airspace block creatidhA number of recommendations were
provided, aimed to improve the implementation & $ingle European sky’

Whilst the first single European sky package wags@essary initial step, it was obviously
not enough. Also, priorities in the aviation woHdd evolved. Safety and capacity were the
focus in the first SES legislation package. Thesees still remain big but today there is a
need for strong emphasis on environment and efiligieSince 2004, the financial crisis and
dramatic increases in fuel prices have hit airavgirators. It has also been demonstrated that
despite significant improvement in airplane tecbggl and fuel efficiency, aviation

contribution to climate change is steadily incragsr® While the EU’s total emissions

353 Evaluation of the impact of the single Europeaniskiative on ATM performanc&UROCONTROL
Performance Review Commission, Brussels 2006.

34 Evaluation of the impact of the single Europeaniskiative on ATM performanc&UROCONTROL
Performance Review Commission, p. iii.

%5 Single European sky II: towards more sustainable better performing aviatio©OM(2008) 389/2, p. 3.
% Evaluation of the impact of the single Europeaniskiative on ATM performanc&UROCONTROL
Performance Review Commission, p. iv.

%7 Evaluation of the impact of the single Europeaniskiative on ATM performanc&UROCONTROL
Performance Review Commission, p. iv-vii.

%8 pirlines activities in the world are said to bepensible for 3% of greenhouse gas emissions. For a
overview of the greenhouse effect and the reldiigtiveen the increase in greenhouse gases andiatisraf
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controlled under the Kyoto Protocol fell by 5.5%rfr 1990 to 2003, its greenhouse gas
emissions from international aviation increased 72963>° The improvement in aviation
technology has, therefore, not been enough to alesérthe effect of increased traffic and the
growth in emissions is likely to continue in thecddes to com&® These factors have
highlighted the need to accelerate the defragmentatf European airspace and the need to
improve performance of the air traffic managemeystesn in whole. Various assessments
confirmed the need to go further and set up a sktamislation package if eeal single sky
was to be create}!

According to the International Association of Tredgents, the failure to meet the SES |
implementation goals for 2008 resulted in 15.2 ionll minutes of delays with a cost
estimated at €1 billion. The cost of the air t@finanagement system in Europe in 2008 was
75% higher than the cost of the air traffic managenin the US for the same yé&Af.

To tackle the issues that still needed to be dedlt the Commission came up with a
package of new proposals, the second legislatieggoe of the single European sky (SES
1).3°* The SES Il contains two regulations adopted in df1a2009, building on the
performance scheme contained in SES | from 200¢ét,Rhere is Regulation (EC) No
1070/2009 which amends the four previous SES | Réguns>®* Second, there is Regulation
(EC) No 1108/2009 extending the tasks of the Etanpiviation Safety Agency (EASAS?

The two new Regulations introduce several enhanotnte the existing SES | legislation
package, which can be divided into four pillargstof all, the existing single European sky
legislation is sharpened to deal with performanug @nvironmental challenges. Second, the

single European sky air traffic management reseg8&15AR) programme was established in

climate, see: Abeyratne: “Emissions Trading - Ree@mdations of CAEP/7 and the European Perspeciive”,
375.

%9 Reducing the climate change impact of aviat@®M(2005) 459 final, p. 2.

30 European Commission: “What is EU doing on climztiange”,
http://ec.europa.eu/environment/climat/aviationham.

%1 5ee reports such d@valuation of the impact of the single Europeaniskiative on ATM performance.
EUROCONTROL Performance Review Commission, Bruse@6;European Aviation: A framework for
driving performance improvemeiRReport of the high level group for the future Ewgap aviation regulatory
framework, Brussels 2007 aRdfst report on the implementation of the singlg Egislation: achievements and
the way forwardCOM(2007) 845 final. Communication from the Comsios, Brussels 2007.

%2 5erap Zuvin Law Offices: “European Single Sky Ramg’, http://www.hg.org/article.asp?id=19691.

353 At its meeting on 7 April 2008 the Council invitéte Commission to develop, in accordance with
recommendations of the report of the high levelgréor the future European aviation regulatory feavark

from 2007, a new overall system approach.

34 Regulation (EC) No 1070/2009 of the European Bandint and of the Council amending Regulations (EC)
No 549/2004, (EC) No 550/2004, (EC) No 551/2004 @) No 552/2004 in order to improve the perforo®n
and sustainability of the European aviation sysf@®09] OJ L 300/34-50.

3> Regulation (EC) No 1108/2009 of the European Biandint and of the Council amending Regulation (EE) N
216/2008 in the field of aerodromes, air trafficragement and air navigation services and repeBiregtive
2006/23/EC, [2009] OJ L 309/51-70.
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order to provide the future technology. Furthee, #iction plan for airport capacity, efficiency
and safety needed to be implemented. Finally, tapetence of the European Aviation
Safety Agency (EASA) needed to be extended so tildv@over aerodromes, air traffic
management and air navigation servit8sThe following figure demonstrates the two main

Regulations of SES Il and their main contents.

SES I

Reg No 1070/2009 Reg No 1108/2009
amending Reg No 549, amending Reg No 216/
550, 551 and 552/2004 2008 on EASA
' |
1st Pillar 2nd Pillar 3rd Pillar 4th Pillar
Performance Technology Airports Safety
I
[ [ ]
. . . Network Mgmt Gate-to-gate Increased Powers
Target Settings Service Provision Function ATM Master Plan Solutions of EASA
SESAR Joint
Performance Increased FAB Route Network Undertaking
Scheme Requirements Design
FAB System
PRB Coordinator

5.4.2 First pillar: regulating performance

In order to improve the performance and sustaiftgtiie Commission introduced three new
measures under this pillar. The first one introduee system of performance regulation
through the setting of targets. The second meastoelerates initiatives to integrate service
provision within functional airspace blocks. Fiyallthe third measure strengthens the

network management function, directly contributioghe improved overall performance.

5.4.2.1 Improving performance by setting targets

The first measure is an introduction of a speqgu@rformance scheme’ aiming to improve
performance of air navigation services and netwarictions in the single European sky.
The performance scheme is the keystone of the desoirgle European sky legislation
package. Article 11 of the framework Regulations,amended with Regulation (EC) No

1070/2009, defines the principles that the schemoeld include. Those are: (a) performance

3¢ gingle European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 2.
%7 The amended framework Regulation, article 11(1).
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targets in the areas of safety, environment, capacaid cost-efficiency, (b) national plans or
plans for functional airspace blocks and (c) paoadview, monitoring and benchmarking of
the performance of air navigation services and agtiunctions.

Implementing rules of the performance scheme atefawth in Regulation (EU) No
691/2010 (the performance Regulation) laying dovpedormance scheme for air navigation
services and network functiof®. The common charging scheme for air navigationisesv
from 2006 was also updated in 2010 and acts asdtieomic dimension of the performance
schemé®® The common charging scheme puts an end to theligareof automatic full-cost
recovery charging of air navigation services thad prevailed for four decad&?.

According to the old article 11 of the frameworkgRkation, the Commission was tasked
with examining and evaluating air navigation pariance and assisting air navigation service
providers in delivering the requested services. elmw, it was deemed necessary to obtain
expert support to assist the Commission and themnst supervisory authorities in the
implementation of the performance scheme. With timsmind, Regulation (EC) No
1070/2009 gives the Commission permission to pevm an independent ‘performance
review body’ (PRBY'! Accordingly, the Commission designated EUROCONTR&Lthe
performance review body of the single European5ky.

The role of the performance review body is to psgp&U-wide targets for delays, cost
reduction and the shortening of routésThese targets are then approved by the Commission
and passed on to national supervisory authorifid®e national supervisory authorities
organise consultations, notably with airspace usesgree on binding national or regional
targets consistent with the EU-wide targéfsThis is supposed to ensure a consistent and
sound oversight of service provision across Eulmp#e national supervisory authorities, as

well as to improve and extend consultation withketelders’’

3%8 Commission Regulation (EU) No 691/2010 laying dawperformance scheme for air navigation services
and network functions and amending Regulation (E€R096/2005 laying down common requirements fer th
provision of air navigation services, [2010] OJQ121-22.

%9 Commission Regulation (EU) No 1191/2010 amendirgRation (EC) No 1794/2006 laying down a
common charging scheme for air navigation servi@ss,0] OJ L 333/6-20.

370 Information note from the European Commission aren¢ developments in implementing the single
European sky (8187/11¢ouncil of the European Union, p. 2.

371 The amended framework Regulation, article 11(2).

372 Commission Decision of 29.7.2010 on the designaticthe Performance Review Body of the Single
European Sky C(2010) 5134 final.

373 Article 3 of the performance Regulation providesthe tasks and responsibilities of the perforreaeview
body.

37 The performance Regulation, articles 10 and 12.

37> Skybrary: “SES Framework”, http://www.skybrary.aéndex.php/Regulation_549/2004 - SES_Framework.
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In December 2010, the performance review body agoeethe first single European sky
performance targets for the period 2012-2014. Adicgr to those targets, airspace users are
expected to save €340 million per year in servim¥igion costs. With indirect cost included
the amount saved will be more than €1 billion otrex period 2012-2014, shared between
passengers, companies and the environfiént.

European air navigation service providers unanirtyoespressed strong concerns about
the suggested EU-wide performance targets. Thepearo Civil Air Navigation Services
Organisation (CANSO) reported that although CANS@&mhers support the Commission’s
objective to drive the improvement of the Europaartraffic management performance, the
suggested targets are unrealistic. CANSO also elditmat the targets did not take into
account the interaction between the key performameas of safety, environment, cost
efficiency and capacity.’ The International Air Transport Association (IATAyas
disappointed with the air navigation service prevel response. IATA answered CANSO’s
statement by saying that in order to move forw&aropean air navigation service providers
needed to face reality and demonstrate the leageasid commitment that is demanded by
politicians, airlines and the travelling public. TA insisted that service providers would need

to abandon their outdated mentality and move fovw&r

5.4.2.2 Facilitating the integration of service provisiorthin functional airspace blocks.
The second measure introduced under the perfornmhaeaims to facilitate the integration
of service provision within functional airspace ¢ks. The challenge is to turn the wide range
of existing functional airspace blocks initiative#o genuine instruments to achieve the
performance targets discussed in previous setfiomhe functional airspace blocks have
been identified as key enablers for enhancing aadjp@ between air navigation service
providers in order to improve performance and ingaynergies:’

Regulation (EC) No 1070/2009 moves the requirerfanthe establishment of functional
airspace blocks from the airspace Regulation inéoservice provision Regulatidft Article

378 EU Press release (IP/10/1660): “Air transportg&irEuropean Sky performance targets agreed:; ewitl ko
savings of more than one billion euro”, http://epaiceu/rapid/.

37T CANSO: “EU Targets for Single European Sky Perfance Scheme ‘Unrealistic’ Say CANSO European
CEOs", http://www.canso.org/cms/showpage.aspx?i@¥21

378 |ATA press release (No.47): “IATA Disappointed WisNSPs’ Response to SES Targets”,
http://www.iata.org/pressroom/pr/pages/2010-10-1386pxX.

379 single European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 7.
380 Regulation (EC) No 1070/2009, preamble, paragfaph

31 The requirement for establishing functional aicsphlocks was previously contained in article Fhef
airspace Regulation. That article has been repedtbdRegulation (EC) No 1070/2009. A new articke & the
service provision Regulation now requires the dislalment of functional airspace blocks.
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9a(1l) of the amended service provision Regulatiomsoduces a deadline for the
establishment of functional airspace blocks. By dc&nber 2012 all member states shall
have taken the necessary measures to ensure tlememation of functional airspace blocks.
Even though the establishment of FABs has not geerg as well as hoped, the Commission
is sticking to the bottom-up approach for the tifleing®®® In order to facilitate the
establishment of the functional airspace block, ikagn (EC) No 1070/2009 offers the
Commission to designate a natural person as furadtiarspace blocks system coordinator.
The coordinator’s role is to facilitate negotiagobpetween the states engaged in the creation
of functional airspace blocks and help them to owere difficulties in their negotiation
progress. The coordinator shall act impartially,perticular with regard to member states,
third countries, the Commission and the stakehsftfér

The loose definition of FAB requirements in thesfiSES legislation package and a lack
of guidance and implementing rules has led to uacdy in terms of what needs to be
implemented®* In order to respond to this and help with the ttgwment of functional
airspace blocks, guidance material has been idsudtie establishment and modification of
FABs3% A new regulation also was adopted in February 26f1lthe information to be
provided before the establishment and modificatiba functional airspace block®

Article 5 of the airspace Regulation, before it veasended with Regulation (EC) No
1070/2009, spoke of functional airspace blockshmupper airspace, i.e. above flight level
285. Despite this, all the functional airspace klautiatives, except one, addressed both
upper and lower airspace. This was seen as pgssiivee it allows for greater optimisation of
flows and better interaction with the control arsasrounding airport¥’ In line with this
development, Regulation (EC) No 1070/2009 repedisl@ 5 of the airspace Regulation as
well as all reference to upper and lower airspdt¢erefore, the functional airspace blocks

shall now extended to the whole airspace, inclutlegower airspace up to the airports.

%2 5ingle European sky II: towards more sustainable better performing aviatio©OM(2008) 389/2, p. 7-8.
%3 The amended service provision Regulation, aribigl)- 9b(3). In August 2010 the Commission appeint
Mr. Georg Jarzembowski as a functional airspaceksieystem coordinator.

384 Evaluation of Functional Airspace Block (FAB) Iatives and their contribution to Performance
ImprovementEUROCONTROL Performance Review Commission, p. 169.

3> The amended service provision regulation, ar8as).

38¢ Commission Regulation (EU) No 176/2011 on therimfation to be provided before the establishment and
modification of a functional airspace block, [2011]) L 51/2-7.

37 Evaluation of Functional Airspace Block (FAB) latives and their contribution to Performance
ImprovementEUROCONTROL Performance Review Commission, p. 164.

69



The Commission’s intention is to create a singlegoRaan flight information region
(SEFIR)%® By encompassing all airspace under the respoitgibfl the member states, the
SEFIR should facilitate common planning and integgtaoperations in order to overcome

regional bottleneck®®

5.4.2.3 Strengthening the network management function

The current European route network still is a migtof national routes and the airspace
design is often the product of historical nationahsiderations. Routes for intra-European
flights are some 15% less efficient than domedightf routes and, accordingly, the route
network is not always well aligned with Europeaafftc.**® Functional airspace blocks
provide opportunities for significant improvementflight-efficiency, thereby reducing cost
for airspace users and providing benefits for theirenment. However, only one quarter of
European route issues can be solved within funatiaimspace blocks. Therefore, a strong and
effective network management and design functidbusbpean level is cruciai?

A new article 6 of the airspace Regulation, as atednwith Regulation (EC) No
1070/2009, deals with network management and dekigriroduces implementing measures
concerning flight paths and provisions regarding filture ‘network management function’.
The network management function helps service gergi and users to find optimal gate-to-
gate solutions from a European network perspective.

According to the article, the air traffic managermeetwork functions shall allow
optimum use of airspace and ensure that airspaas aan operate on preferred routes, while
allowing maximum access to airspace and air navigatervices. These network functions
shall be aimed at supporting initiatives at natideael and at the level of functional airspace
blocks. In order to achieve this, the Commissioallsbnsure that the design of the routes
flown by airlines (the route network) is carriedtcand that local design solutions are
consistent with European network efficiency reguieats. The Commission must also ensure
coordination of aviation frequency bands used bgega air traffic, in particular radio
frequencies and radar transponder codes. Netwanktitins, including air traffic flow

management, may be entrusted to EUROCONTROL orhandmpartial and competent

388 f a single European flight information regiortésbe created, it needs to be requested by the evestites
form ICAQO in accordance with both the establisheatpdures of that organisation and the rights gatibbns
and responsibilities of member states under théd T8zhvention on International Civil Aviation (théhiCago
Convention).

389 Regulation (EC) No 1070/2009, preamble, parag@hh

390 gjingle European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 5.
391 Evaluation of Functional Airspace Block (FAB) latives and their contribution to Performance
ImprovementEUROCONTROL Performance Review Commission, p. 177.
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body>%? The Commission may add to the network functiorss &re listed in the article after
proper consultation of industry stakeholders.

The modalities for executing the functions of adetié of the amended airspace Regulation
shall be developed in implementing rules. When kbgpieg the rules the Commission shall
impartially guarantee the public interest and eadine appropriate industry involvement.
This is done to ensure impartial and efficient nggmaent and design of the European air
traffic management networR® Network management should also provide for global

interoperability and cooperation with neighbourgayintries®**

5.4.3 Second pillar: new technologies with the ATM Mastiam
The present European air traffic control systenbasg pushed to its limit, working with
antiquated equipment in a fragmented airspace007 2he Commission adopted a regulation
that created a special Joint Undertaking, intertdedevelop a new generation of air traffic
management systefi The Joint Undertaking is to bring together reseand development
in the European Union within the ‘single Europedy sir traffic management research’
project (the SESAR project). The SESAR project aos the technical component of the
single European sky. It is supposed to speed upntdogical innovation and ensure
interoperability for the air traffic managementteys of the futuré®® The project has the aim
to modernise air traffic management in Europe. BRQit is supposed to provide the EU with
high performance air traffic control infrastructunghich will enable the safe and
environmentally friendly development of air trangpd’ The SESAR project is supposed to
increase the safety levels in European skies acw@if of ten and make the air traffic control
system capable of handling a threefold increaséraffic at half of the cost per flight
compared with today’®

The SESAR project is organised into three phadesedan with a four-year definition
phase, launched in 2004. During the definition phaglected companies and organisations
representing airspace users, airports, supply tngusafety regulators, controllers and
research centres drew up the ‘SESAR air traffic ag@ment Master Plan’, usually referred to
as the ATM Master Plan. The ATM Master Plan introgiithe future air traffic management

392 The amended airspace Regulation, article 6(1). 6(2

393 The amended airspace Regulation, article 6(3)-. 6(8

394 Single European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 8.
39 Council Regulation (EC) No 219/2007 on the essdilient of a Joint Undertaking to develop the new
generation European air traffic management sys&B$AR), [2007] OJ L 64/1-11.

%% gingle European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 3.
397 Council Regulation (EC) No 219/2007, preambleageaph 2.

398 Single European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 9.
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system and is meant to speed up technological atirwv Following a presentation of the
ATM Master Plan in 2008, a five year research aedetbpment phase was launched under
the control of the SESAR Joint Undertaking. The fagsase, the deployment phase, will start
in 2014 and in 2020, the implementation of a nemwtraffic management infrastructure is
supposed to be completed. The new infrastructulleb@icomposed of fully harmonised and
interoperable components supposed to guaranteepeidormance air transport activities in
Europe®”®

The ATM Master Plan was endorsed by a Council Deci;n March 2009%° However,
the implementation of the ATM Master Plan requiredulatory measures in order to support
the development, introduction and financing of reemcepts and technologi&s. Therefore,
and also to avoid unnecessary and overlapping owmitfo and verification procedures for
ATM systems, the interoperability Regulation was eaned by Regulation (EC) No
1070/2009. A number of changes were introduced. Example, annex Il of the
interoperability Regulation now presents requiretserio ensure that surveillance,
communication and flight data processing systeme able to accommodate the
implementation of concepts of operation as envidageéhe ATM Master Plan.

The new technological standards that are demangedebSESAR project are similar to
the technology upgrades that are required by itegan counterpart, the NextGen air traffic
management programme. By 2018, the NextGen progeamrexpected to have saved the
travelling public 21% in travel delays and $22ibil in cost savings’? Both the SESAR and
the NextGen programmes focus on technology thakdsréhe airplane from gate to gate by
using real-time web-based systems to manage tfdffla March 2011, the European Union
and the United States signed a memorandum of caterin civil aviation research and
development® The memorandum creates a legally binding frameywoith rules on issues
such as governance, intellectual property righgsiprocity and liability. The first annex to
the memorandum has already been signed. It concewmgeration between the European
Union and United States government bodies and tndus the development of the SESAR

and the NextGen, so as to secure interoperabifitthe future programmes. Cooperation

39 SESAR Joint Undertaking: “Background on Singledparan Sky”, http://www.sesarju.eu/about/background.
490 Council Decision 2009/320/EC endorsing the Europ&ia Traffic Management Master Plan of the Single
European Sky ATM Research (SESAR) project, [20091.(®5/41.

01 Regulation (EC) No 1070/2009, preamble, paragfaph

402 Serap Zuvin Law Offices: “European Single Sky Pamg’, http://www.hg.org/article.asp?id=19691.

%3 |nformation note from the European Commission aen¢ developments in implementing the single
European sky (8187/11¢ouncil of the European Union, p. 3.

404 Memorandum of Cooperation NAT-1-9406 between thiteediStates of America and the European Union.
Council of the European Union, Brussels 2011.
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between the EU and the US is not only in the isteoé air traffic safety worldwide, but will
also increase market opportunities for EU indusind help reduce costs by avoiding
duplication of equipment on board aircraft.

In March 2009 the Council requested the Commissiopresent to it proposals on the
governance and financing of the deployment of SESAfe aim is to ensure a timely and
synchronised deployment of the SESAR technologe Thmmission has said it will have a

proposal ready around summer 23141

5.4.4 Third pillar: managing the growing airport capacity

Airports are an integral part of the air traffic mgement network as they are the entry and
exit points of the network. To accommodate the demairport capacity needs to remain
aligned with air traffic management capacity to sgree the overall efficiency of the
network %’

The SES Il package highlights the need to ensueguate measures in order to improve
airport capacity®® Therefore, it involves airports into the singler&ean sky initiative,
referring to it as the gate-to-gate dimension of ®ES'® The gate-to-gate dimension
integrates air navigation services at airports theosingle European sky process.

In 2006, the European Parliament and the Counclbesed an ‘action plan for airport
capacity, efficiency and safety in Eurof&.The action plan contains several measures to
increase the output and optimise the planningrpbat infrastructures, while at the same time
raising safety and environmental standards. Newntgogies, derived from the SESAR
project, are also expected to increase the safeetefiiciency of airport operatioris*

In November 2008, the European Commission set upew observatory on airport
capacity’'> The observatory is composed of member statesyamieauthorities and
stakeholders that will advise the Commission oretigying measures to improve the capacity

of the European airport network. The observatorit also play an essential role in the

%5 Council of the European Union press release (R@$¢ér. 7055/11): “Cooperation in civil aviatiorsesarch
and development with the US”,
http://www.consilium.europa.eu/uedocs/cms_datalghoessdata/en/trans/119522.pdf.

“%|nformation note from the European Commission aen¢ developments in implementing the single
European sky (8187/11¢ouncil of the European Union, p. 6.

97 Single European sky II: towards more sustainable better performing aviatio©OM(2008) 389/2, p. 10.
“%8 Regulation (EC) No 1070/2009, preamble, parag@ph

09 Regulation (EC) No 1070/2009, preamble, paragfaph

19 An action plan for airport capacity, efficiency asafety in Europ€OM (2006) 819 final. Communication
from the Commission to the Council, the Europeatidaent, the European Economic and Social Comaitte
and the Committee of the Regions, Brussels 2006.

“11 An action plan for airport capacity, efficiency asafety in Europ€OM (2006) 819 final, p. 12.

2 This is in line with Regulation (EC) No 1070/20@@eamble, paragraph 29.
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implementation of the Commission’s action plandoport capacity, efficiency and safety in

Europe?'®

5.4.5 Fourth pillar: a single safety framework

The growth in air traffic inevitably leads to redédcseparation between aircraft, calling for
more sophisticated technologies, both onboard iticeaét and with air traffic controllers, as
well as increased safety measures. Therefore,ahgestion of airspace and aerodromes and
introduction of new technologies must be combineth lwmarmonised safety regulations. In
order to meet this demand, it was considered napess extend the competence of the
European Aviation Safety Agency (EASAY.

The role of EASA is that of a safety regulator wththe European Union. The
Commission always intended to extend the mandaEA&A to cover safety regulation of air
traffic services in the single European $kYEASA, set up by Regulation (EC) 1592/2002,
was originally limited to ensuring the airworthiseand environmental compatibility of
aircraft but its mandate has progressively beeaneldd to cover all other fields of aviation
safety*'°

The SES Il legislation package introduces a newledign on aviation safety, further
extending the powers of EASA’ Under the new Regulation (EC) No 1108/2009, EASA's
powers are extended to ensure precise, uniformbarding rules for airport safety and air
navigation services, including air traffic managaimei\ccording to the Regulation, EASA
will establish harmonised rules on air navigatienvies and air traffic management systems,
to improve aviation safety in a context of shamyng traffic and increasing numbers of air
routes. EASA will define the detailed requiremefuts certification and carry out audits and
inspectiong*® Article 6a of the amended interoperability Regolataffirms that certificates
issued in accordance with Regulation (EC) No 21@8&6stablishing the EASA, as amended
by Regulation (EC) No 1108/2009, where they applyanstituents or systems, should be

accepted as declaration of conformity or meansedfigation.

*B3EU press release (IP/08/1629): “New observatostudy airport capacity in Europe”, http:/europgrapid/.
1 Single European sky II: towards more sustainable better performingviation COM(2008) 389/2, p. 7.
*15 Action programme on the creation of the single ean sky and proposal for a Regulation of the Eaaop
Parliament and of the Council laying down the fravmek for the creation of the single European sky
COM(2001) 123 final/2, p. 9.

“1® Regulation (EC) No 216/2008 extended the taskSASBA to air operations, pilots’ licences and thiesaof
third-country aircraft (within the limits set byelChicago Convention).

“1” Regulation (EC) No 1108/2009 of the European Pariat and of the Council amending Regulation (EC) No
216/2008 in the field of aerodromes, air trafficragement and air navigation services and repeBliregtive
2006/23/EC, [2009] OJ L 309/51-70.

18 Regulation EC No 216/2008, as amended by Regunl&f&) No 1108/2009, article 4(3a).
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EASA is now clearly the key player of the EU’'Saion safety strategy, responsible for
preparing regulations in the sector and ensursmgmplementation by member states. When
implementing single European sky regulations, mendtates and the Commission shall
coordinate as appropriate with EASA to ensure thkt safety aspects are properly

addressed®®

5.5 Functional airspace blocks: development and currengéstablishments
The concept of functional airspace blocks was firdtoduced in a study on airspace
management and design introduced in 288Ioday, the creation of functional airspace
blocks can be considered as one of the cornerstohdise single European sk§* The
expectations from the FABs are high; they are medantput an end to the current
fragmentation of European airspace and therebygbwnith them shorter routes and more
efficient flights. The establishment of functioraatspace blocks will maximise the efficiency
of the European airspace and ensure consistengyebetthe configurations of upper and
lower airspace. They will also minimise the numbértimes air traffic control has to be
handed over when an aircraft passes from one argeotcentre to the neft?
Today, the single European sky is built on ninecfiomal airspace block initiatives which

are supposed to replace the old 67 airspace psitipi2012*? The nine FABs are:

= NEFAB (North European FAB): Estonia, Finland, lcelaNorway, Latvia.

= NUAC (Nordic Upper Airspace Centre): Denmark, Swede

= BALTIC FAB: Poland, Lithuania

= FABEC (FAB Europe Central): France, Germany, BelgiuNetherlands,

Luxembourg, and Switzerland.
= FABCE (FAB Central Europe): Czech Republic, SlogakAustria, Hungary,
Croatia, Slovenia, Bosnia and Herzegovina.

= DANUBE: Bulgaria, Romania

= BLUE MED: Italy, Malta, Greece, Cyprus, (Egypt, Tsia, Albania, Jordan)

= UK- IRELAND FAB: United Kingdom, Ireland

= SW FAB (South West): Portugal, Spain

*19 The amended framework Regulation, article 13a.

20 study for the European Commission on the regulaifamirspace management and design, final report.
Wilmer, Cutler and Pickering, May 2001.

2 Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Euespe
airspace”, p. 158.

422 The amended service provision Regulation, arfei).

‘2 EUROCONTROL: “Functional Airspace Blocks (FABs)dathe Single European Sky (SES)”,
http://www.eurocontrol.int/articles/functional-gi@ce-blocks-fabs-and-single-european-sky-ses.
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SW PORTUGAL
- SPAIN

The UK-Ireland FAB (UK-IR§** and the Denmark-Sweden FAB (NUAC) have already
been established and in December 2010 an agredmamtate the ‘Functional Airspace
Block — Europe Central’ (FABEC) was signed by tbspective member state. The FABEC is
an important airspace block, located at the coréEwfope, including most of the large
European airports and busy airways. It accounts5&% of all European traffi&®> The
FABEC will be governed by a Council, which is assis by number of committees. A
consultation board will also be established to e:mgbe consultation of the air navigation
service providers on matters relating to the pionif services within the functional airspace
blocks?°

Not everyone welcomed the establishment of FABE@ associated merger of air
navigation service. Among the objecting partieseneérench air traffic controllers who went
on a strike in December 2010 in order to object deeision of French authorities to

participate in the establishment of the FABEC.

“24 Notice concerning the implementation of articlef®Regulation (EC) No 551/2004 of the European
Parliament and of the Council on the organisatiuh @se of the airspace in the single Europeanahylication
of member states’ decisions establishing functiaiapace blocks), [2009] OJ C 46/26.

422 EUROCONTROL: “About FABEC”, http://www.eurocontrait/articles/about-fabec.

426 EU press release (IP/10/1648): “Belgium, Franaarn@ny, Luxembourg, the Netherlands and Switzerland
sign agreement towards the Single European Skig;/fguropa.eu/rapid/.

42" Euronews: “Uniting Europe’s skies”, http://www.eaews.net/2011/03/22/uniting-europe-s-skies/.
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The European Commission closely monitors the pgsggreade for the establishment of
functional airspace blocks, notably in the lighttbé deadline for their implementation. It
expects the other EU member states to sign FABeaggats in the next two years.

The creation of functional airspace blocks is rdgdrthe most crucial step in the single
European sky effort. While some parties objecth® idea of functional airspace blocks in
general, others criticise the slow pace of thamldshment. The process has been delayed for
many reasons. In number of cases it has been egptbrat liability and sovereignty issues are
causing challenges to the introduction of functlomé@space blocks. In these cases
governments are reluctant to yield control of thairspace. The slow progress of the
establishment has also been linked to the lacke@hition of FAB requirements in the first
SES legislation package, and a lack of guidanceimpiementing rules. This has lead to
uncertainty in terms of what needed to be impleenit is usually the air navigation service
providers that lead the establishment of the fmeti airspace blocks. Some FABs have been
provided with clear objectives by their respectmember states, while others have been
given little or no guidance from their states, iegdto delay in decision making and in
achieving quantifiable outputs during the feastipilstudies’”® In order to speed up the
progress, the European Union has now issued guwedaraterial for the establishment and
modification of FABs as well as a Regulation on th#®rmation to be provided before the
establishment and modification of a functional pése block*°

Some observers, such as IATA, believe that allenurinational boundaries for upper
airspace should be replaced by just six FABs imstédhe nine planned. Their view is that it
would allow for more efficient flow of traffic andeduce the number of air traffic control
centres required to handle the upper airsp¥ce.

It is hoped that when all of the proposed FABs @peand running the result will be
optimum use of air traffic routes with reduced gselaand costs. EUROCONTROL has
estimated that the single European sky will saviinas about €1 billion a year in fuel costs
due to more efficient flow of traffic:”

“28EU press release (IP/10/1648): “Belgium, Franaarn@ny, Luxembourg, the Netherlands and Switzerland
sign agreement towards the Single European Skig;/fguropa.eu/rapid/.

29 Evaluation of Functional Airspace Block (FAB) latives and their contribution to Performance
ImprovementEUROCONTROL Performance Review Commission, p. 189-1

*30See chapter 5.4.2.2.

31 Schofield: “Airline Groups Criticize Slow Pace $ingle Sky Initiative”, http://www.aviationweek.com

432 Neligan: “Creating a framework for a single Eurapesky: the opportunity cost of reorganising Eusspe
airspace”, p. 161.
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5.6 States’ reaction to the SES initiative: initial reponse and problems along the way

Air transport has grown in an environment that ¥aesa long time purely state controlled and
regarded as a symbol of national sovereignty. Fleenseventies onwards, states started to
delegate non-governmental aviation functions toitigistry, but the regulatory structure of
air traffic management remained under intergoventaie@rrangement§® In article 1 of the
1944 Chicago Convention, the world community reaféd the basic principle recognised by
states, that every state has complete and exclgsivereignty over the airspace above its
territory. This is followed by article 2 which saijsat the territory of a state shall be deemed
the land areas and territorial waters adjacentetbeunder the sovereignty, suzerainty,
protection or mandate of such state. Due to thegmton in the Chicago Convention of the
internal dimensions of sovereignty, no schedulddrivational air service may be operated
over or into the territory of a contracting stadgcept with the special permission or other
authorisation of that stafé*

Many member states have found the single Europeatoschallenge the age-old rule on
states sovereignty over their airspace. They haeatified air traffic management with
sovereignty and, therefore, met the single Eurosggnwith reluctance as they did not want
to give up control over their airspace and to oppnestricted military areas. Some member
states have argued that the creation of a singl®p€an sky brings with it significant
technical and organisational difficulties concegnistates’ responsibility and associated
liability for their airspace. Though the complexdf/these arguments needs to be recognised,
instead of prompting innovative solutions for exsrg sovereignty, they have been used to
block cross-border integratid

In 2002, Portugal challenged the legal bases ugddebEuropean Commission to justify
its proposal for the single European sky. It argtieat the legal basis put forward by the
Commission, namely article 80(2) of the EC Treatpuld not motivate approval for
legislation in this area. Portugal insisted tha Regulations implied a loss of sovereignty
which could not be adjusted for in the TreatiestiRyal claimed that the areas covered by the
proposal fell under the states’ sovereignty andy omstrictions permitted by articles
specifically granting jurisdiction were acceptabléie Commission did not agree. It claimed

that article 80(2) EC provided sufficient grounds fits proposal to the extent that it

33 First report on the implementation of the singlg Bgislation: achievements and the way forward
COM(2007) 845 final, p. 3.

“34The Chicago Convention, article 6.

43> First report on the implementation of the singlg Bgislation: achievements and the way forward
COM(2007) 845 final, p. 7.
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concerned the establishment of measures on thgamisation of air navigation for the
aviation sector, with a view to improve transpafesy**°

To overcome governments’ concerns about ceding@oovter their national airspace, it
was decided in the current legislation to allow ddbottom-up approach whereby it is left up
to the member states to decide on how to restridhe airspace. Despite signs that this
approach is insufficient, with the Commission pwigtto the ‘limited ambitions’ of current
projects and to ‘big discrepancies in the intenfymember states’ efforts’ to address
fragmentation, the second SES legislation packags dot shift to a top-down approdch.
Instead, it sets binding performance targets aedspre on member states to establish cross-
border cooperation. The Commission has, nevertheladicated that progress needs to be
achieved by saying that it is sticking to the bottop approach ‘for the time bein$®

On average, aircraft fly 49 km further than dlyicnecessary due to airspace
fragmentation and route inefficiencies. Despitefdat that 63% of route inefficiencies can be
resolved within country boundaries, member statasehbeen reluctant to tackle the
problem®**° Aircraft operators pay route charges on the bakithe distance flown through
national airspace (multiplied by a factor for wejghccording to the last filed flight plan.
Airspace routes, therefore, determine income fléavsair navigation service providet®
The involvement of the military also remains anuessMember states have to allocate
exercise areas to the military, but many histolycadmote areas have evolved into areas with
the densest traffit’* So the issue remains, that member states havieeeat willing enough
to take the necessary steps to improve the oveffidiency of the design and use of the

European air network?

5.7 The single European sky: status quo
Commission’s Vice-President Siim Kallas, resporesifidr transport, said at a high level
conference in Budapest in March 2011 that the cocstn of a true single sky had now

entered a crucial phase. A concrete mechanism beugut in place that will allow the single

“3% Europolitics: “Aviation: Legal basis for single Eypean sky challenged”,
http://www.europolitics.info/aviation-legal-basisrtsingle-european-sky-challenged-artr191503-20.htm
37 Building the single European sky through functiomiaspace blocks: A mid-term status rep@®M(2007)
101 final, p. 13.

38 Single European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 8.
439 Single European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 4.
#“0EUROCONTROL: “History of the Central Route Char@ice”,
http://www.eurocontrol.int/articles/history-centialute-charges-office.

41 5ingle European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 4.
42 5ingle European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 3.
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European sky to be implemented in time. In ordenéke this happen, Mr. Kallas called for a
high level of ambition and commitment from all pest'*®

In February 2011, 35% of European flights expemehdelayd?* Extensive delays are
also anticipated for the summer of 2011 in the peam air traffic management network. One
flight out of four is expected to be delayed by etiran 15 minutes. Those numbers show the
importance of accelerated implementation of thelsircuropean sky for the European air
transport system. Work on the accelerated impleatiemt is ongoindg*

Three major steps towards a single sky were actliav¢he conference in Budapest. The
first step is a coordination that took place foe first time between the Commission and all
partners involved in the provision of air navigatigervices. This was extremely important in
order to anticipate the impact of the expectedraiffic delays of next summer. Short-term
actions for the next six months were also proposadh as measures to enhance air traffic
controllers’ mobility or to increase controlled space capacity. In this respect, the
designation of a special network manager is importihe network manager will play an
important role and his task, among others, is tippse immediate action to anticipate and
mitigate expected summer traffic del&§s.

The second important step of the Budapest confereras an announcement made on
behalf of the European Union and EUROCONTROL statiheir intention to create a
cooperation agreement. The agreement regards rarefocess of EUROCONTROL as well
as EUROCONTROL's role as the performance reviewybaad network manager for the
European Union. EUROCONTROL, with its pan-Europetimension and civil-military
expertise, is accordingly expected to become tleewgiwe arm of the Commission for the
implementation of the single European sky. For thisome into effect, two new instruments
are being envisaged. For the political cooperationigh level agreement between the EU and
EUROCONTROL and for the financing mechanisms, agtion agreement is needéd.

The third and last big step of the conference \wasrhportant signing of a memorandum
of cooperation between the European Union and thitetd States in the field of civil aviation

43 Siim Kallas, Vice-President of the European Consinis: “Implementing Single European Sky: The way
forward”, high level conference in Budapest 3 Ma?€1i1,
http://ec.europa.eu/transport/air/events/doc/203108_atm/2011_03_04_opening_speech_vp_Kkallas.pdf.
#“4“EUROCONTROL statistics and forecastiidustry Monitor p. 2.

*45 Sjim Kallas, Vice-President of the European Consinis: “Implementing Single European Sky: The way
forward”, high level conference in Budapest 3 Ma2€1i 1,
http://ec.europa.eu/transport/air/events/doc/203108 _atm/2011 03 _04_opening_speech_vp_kallas.pdf.
“4® Conclusion of the high level conference on the émgintation of the single European .skyropean
Commission, p. 2.

447 |nformation note from the European Commission aen¢ developments in implementing the single
European sky (8187/11¢ouncil of the European Union, p. 7.
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research and developméft. The first annex of the memorandum covers cooperati
activities and interoperability aspects in the feavork of their respective air traffic
modernisation programmes: SESAR and Nextt3en.

On 28 March 2011 the Commission adopted a new vgaiger on transport until 2058
The white paper presents a roadmap for the futbiteansport until 2050. It emphasises that
that today’s transport system is not sustainabtethat it cannot continue to develop along
the same path. With the present approach, congestists will increase by about 50% by
2050%°!

The European Union member states are under a peessieffectively implement the
single European sky framework, in particular thefgrenance scheme and the functional
airspace blocks. By the end of 2011, European targe well as national and/or functional
airspace blocks performance plans shall be adogbedin 2012 the performance scheme
becomes operation&i?

Lately, there has been a lot of discussion on &pacity and quality of airporfs? Traffic
management in the vicinity of airports suffers frdme ‘first come, first served’ rule and there
is inconsistency between airport and air trafficnagement operations. Therefore, a holistic
network approach is need&d. SES Il involves airports into the single Europesky
initiative, referring to it as the gate-to-gate dimsion of SES. The gate-to-gate dimension
integrates air navigation services at airporthadingle sky process. This integration will be
a priority issue for the year 201%

Since June 2007, air navigation service provisias heen subject to certification and

inspection. States need to reinforce the capadityhar national supervisory authorities in

48 Memorandum of Cooperation NAT-1-9406 between thiteediStates of America and the European Union.
Council of the European Union, Brussels 2011.

“9EU Press release (IP/11/260): “Single Europeana8kelerates following announcement of key
implementation measures”, http://europa.eu/rapid/.

“OWhite paper — Roadmap to a single European trartspea: towards a competitive and resource efficien
transport systen€OM(2011) 144 final. European Commission, Brus26IE1.

51 White paper — Roadmap to a single European trartspe: towards a competitive and resource effitien
transport systen€OM(2011) 144 final, p. 4.

452 EUROCONTROL: “Single European Sky Timeline”, httmww.eurocontrol.int/articles/single-european-
sky-timeline.

*53White paper — Roadmap to a single European trartspe: towards a competitive and resource effitien
transport systen€OM(2011) 144 final, p. 5.

454 Communication from the Commission to the EuropRariiament, the Council, the European Economic and
Social Committee and the Committee of the Regi8iggle European sky Il: towards more sustainable an
better performing aviatio@OM(2008) 389/2, p. 4.

5% Information note from the European Commission aen¢ developments in implementing the single
European sky (8187/11¢ouncil of the European Union, p. 6.
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exercising proper oversight responsibilitfésWhere air traffic services tasks exceed the air
traffic controllers’ capacity in a certain stathetair traffic services need to be delegated to
service providers of neighbouring states. The depént of single European sky technologies
and procedures need to be facilitated. States ragol to put work in strengthening their

ability to react rapidly to air traffic network si$ at national levéf’

The Single Sky Committee, states and the Comamsisave all expressed their serious
concern regarding the lack of progress of the siiifjiropean sky project. Only 21% of the
operational improvements that were planned willroplemented by the set target dates. The
industry has expressed the need for efficient lesdie, clear allocation of responsibilities and
funding. The Commission is at the moment seekingutinrom EUROCONTROL, the
SESAR Joint Undertaking, and the industry to preposrective actions. The Commission is
also consulting the performance review body andréwvork manager on this issue and
seeking their opinion on the measures that may med@ taken. The Commission has also
identified that the industry‘s commitment needbéorenewed®®

Even though the cost of today’s transport systeiurope is high, the creation of a well-
performing transport system also requires subslangisources. The cost of planned EU
infrastructure development has been estimated at &1.5 trillion for 2010-2030. An
additional trillion can then be added to this antdoninvestments in vehicles, equipment and
charging infrastructur&® Therefore, it is important to establish the appeip legal and

financial framework to support the single Europstay policy?*°

5.8 Towards a single pan-European sky

Implementation of the single European sky implieattrules relating to air navigation

services will be identical throughout the Européhrion. However, in European countries
that are not members of the EU, rules could rerwaise and divergent. This could result in a
patchwork of air navigation service provision betweof EU member states and non-EU
member states. In order to fight this, article 7tled framework Regulation says that the

“56 Conclusion of the high level conference on the ém@intation of the single European skyropean
Commission, p. 3.

57 Conclusion of the high level conference on the ém@intation of the single European .sEyropean
Commission, p. 3.

458 |nformation note from the European Commission aen¢ developments in implementing the single
European sky (8187/11¢ouncil of the European Union, p. 5.

“>9White paper — Roadmap to a single European trartspea: towards a competitive and resource efficien
transport systenCOM(2011) 144 final, p. 14.

“OWhite paper — Roadmap to a single European trartspea: towards a competitive and resource efficien
transport systenCOM(2011) 144 final, p. 18.

82



European Community (now European Union) shall amatrds the extension of the single
European sky to countries which are not membetiseoEuropean Union.

In addition to the EU member states, the SES Raguakare binding on states that have
entered into bilateral or multilateral air trandpagreements with the EU. In 2006 the EU
signed an agreement with number of non-EU memlagestsuch as Norway, Switzerland,
Iceland and the Western Balkans on the establishmiea European Common Aviation
Area’® The European Common Aviation Area provides thetreoting states with mutual
access to each others’ air transport markets aedddém of establishment with equal
conditions of competitions and respect of the sautes, including air traffic manageméefit.
According to article 13 of the agreement, the aiing parties shall cooperate in the field of
air traffic management with a view of extending #irgle European sky to the European
Common Aviation Area.

The European aviation market now extends to 37 to@snwith more than 500 million

463

citizens:™™ Next on the agenda is to open the single sky tghbeuring countries with the

objective to expand its benefits as much as pas&bl

5.9 Conclusions
Heavy delays and congestion in European airspaaktte the Commission’s proposal for a
single European sky. The current organisation abpean airspace is fragmented according
to national borders. International flights currgnilave to pass through national air traffic
control areas and are handed over from one natathbrity to another. This system leads to
bottlenecks and delays, forcing aircraft to fly den distances and thereby burn more fuel.
The single European sky initiative proposes to gkéahis layout by dividing the airspace into
functional airspace blocks organised around trdiifv rather than the borders of states.

The single European sky initiative composes twaslagon packages. The first package
(SES ) consists of four Regulations that entergd force in 2004. The first regulation is

general in nature and lays down a framework forctieation of the single European sky (the

*1 Decision 2006/682/EC of the Council and of theespntatives of the member states of the EuropeimU
meeting within the Council of 9 June 2006 on tlgmature and provisional application of the mulétat
agreement between the European Community and itshmestates, Albania, Bosnia and Herzegovina,
Bulgaria, Croatia, the former Yugoslav RepublicvEcedonia, Iceland, Montenegro, Norway, Romaniahide
and Kosovo on the Establishment of a European Camiwiation Area (ECAA), [2006] OJ L 285/1-2.

%2 preamble of the multilateral Agreement on theldistament of a European Common Aviation Area, [006
OJ L 285/3-46.

%3 3ingle European sky II: towards more sustainablé better performing aviatio©OM(2008) 389/2, p. 3.
%4 Siim Kallas, Vice-President of the European Consinis: “Implementing Single European Sky: The way
forward”, high level conference in Budapest 3 Ma?2€1i1,
http://ec.europa.eu/transport/air/events/doc/203108 _atm/2011 03 _04_opening_speech_vp_kallas.pdf.
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framework Regulation). The second regulation iserspecific in that it primarily focuses on
the provision of air navigation services (the seviprovision Regulation). The third
regulation deals with the organisation and usehef airspace in the SES (the airspace
Regulation). The fourth regulation focuses on titeroperability of the European air traffic
management network (the interoperability Regulgtiomhese Regulations are then
complemented by specific and detailed implementirhes.

The four Regulations from 2004 did not deliver éxpected performance improvements.
Various assessments confirmed the need to go fuatitbset up a second legislation package
if a real single European sky was to be created. With thersbSES package (SES 1) a step
forward was taken towards establishing targets @y &reas of safety, network capacity,
effectiveness and environmental impact.

The second single European sky legislation packagéains two regulations adopted in
2009, building on the four Regulations from 2004rst; there is Regulation (EC) No
1070/2009 which amends the four previous SES | Régus. Second, is Regulation (EC)
No 1108/2009 extending the tasks of the Europedatin Safety Agency (EASA).

The two Regulations from 2009 introduce severalaecbments to the existing SES |
legislation package: The existing single Europeanlsgislation is sharpened to deal with
performance and environmental challenges; the ctanpe of the European Aviation Safety
Agency is extended so it cover aerodromes, aificrahanagement and air navigation
services; the single European sky air traffic managnt research (SESAR) programme was
established in order to provide the future techgpland finally an action plan for airport
capacity, efficiency and safety was implemented.

The cornerstone of the single European sky is thation of functional airspace blocks.
They are the key enablers for enhancing cooperatmween air navigation service providers,
in order to improve the overall performance of theropean air transport system. By 4
December 2012, all EU member states must be apartd have ensured the implementation
of a functional airspace block.

The legislative process of the single Europeanhsis/ not been easy. EU member states
have been reluctant to give up control over thggpace and to open up restricted military
areas. In supporting their case, they have refaoedate sovereignty and thereby linking air
navigation service to sovereignty, as well as refgr to technical matters such as
responsibility and liability for their airspace.

Even though some EU member states have been mlluotambrace the concept of a

single sky, other states outside of the EU haven leager to become part of it. In 2006 the
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European Common Aviation Area was established wighaim of extending the single sky

initiative to neighbouring countries.

6 lceland: does it belong within a single European sk

6.1 Iceland’s impact on European skies: the volcanic eption in Eyjafjallajokull

On 14 April 2010 the Icelandic volcano Eyjafjallkidl erupted, producing a cloud of
volcanic ash that paralysed Europe’s air systenasfarced the closure of most European
airports. Closure of the airports created widegpiiacontent among the European public as
well as causing heavy financial losses. The cwihdon sector had been severely affected by
the global economic recession and was not in a gosdion to handle the crisis that came
with the volcanic eruption. Managing the situatiwsas made even more complicated by the
fact that the European sky is still divided intdiomal airspaces. Thus, the ash cloud crisis
painfully demonstrated the crucial importance obetter integration of the EU airspace
management through the single European'Sky.

After the volcanic eruption, EU transport ministeedled for accelerated moves towards
implementation of the single European sky Il paeka@ES 11)**® The Commission
responded to the request by adapting the perforenRegulation on 29 July 2010, 16 months
before the deadline set by the legisl&féfThe new Regulation introduces implementing rules
on the performance of air navigation services deddesignation of the performance review
body*®® Another element that the Commission found esdemtiafast track was the
appointment of a European network mand§efhe Commission has proposed to nominate
EUROCONTROL as the network manager for the Euro@eatraffic management network
functions but formal nomination is pendiffg.

The volcanic ash crisis highlighted the need fazoardinated European response in a

crisis. In order to achieve this, the European tamacrisis coordination cell (EACCC) was

% parliamentary questions: Joint answer given byKilfas on behalf of the Commission to questions E-
3698/10 and E-3850/10, http://www.europarl.europaides/getAllAnswers.do?reference=E-2010-
3850&language=EN.

% EU press release (MEMO/10/152): “Volcanic ash dletisis: Commission outlines response to tackde th
impact on air transport”, 27 April 2010, http://epa.eu/rapid/.

67 Commission Regulation (EU) No 691/2010 laying dayperformance scheme for air navigation services
and network functions and amending Regulation (E€R096/2005 laying down common requirements fer th
provision of air navigation services, OJ L 201/1-22

“%8 European Commission: “The Performance Review Bpdy”
http://ec.europa.eu/transport/air/single_europeayipsrformance_review_body en.htm.

49 EU press release (MEMO/10/152): “Volcanic ash dlotisis: Commission outlines response to tackée th
impact on air transport”, http://europa.eu/rapid/.

"% |nformation note from the European Commission aen¢ developments in implementing the Single
European sky (8187/11¢ouncil of the European Union, p. 2.
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created. The EACCC shall respond to crisis sitaatioy uniting all air transport stakeholders
and has the authority to launch an unmanned vetodest the safety of the sky for manned
flight.*"* Its task is to ensure a timely response to anyréupan-European crisis that severely

affects aviatiorf”

% n the future, the network manager will be resjiloiesfor coordinating the
management of the response to a network crisistivtisupport of the EACCE?

Moreover, the Commission announced the establishmiean Aviation Platform. The
members of the Aviation Platform are 15 top-levergons from the aviation sector,
representing airlines, airports, trade unionstraiific management and the aviation industry.
The Platform will meet twice a year to discusschallenges for the European aviation sector
as well as to give strategic advice to the Eurog@ammissiorf.*

Finally, in the wake of volcanic ash cloud cridie tCommission established a working
group to assess new approaches in the evaluatioskst Based on the group findings, the
Commission will make proposals to adapt and developetter approach for safety risk
assessment and risk management in relation toltseire and reopening of airspace. The
Commission is also engaged in discussions anditaesivacilitated through ICAQO, in order to

seek harmonised solutions at a global &0l

6.2 Iceland and the single European sky: connection, g@ticability and challenges

6.2.1 Iceland’s connection to the European Union: the emgnent on the European
Economic Area

Most of Iceland’s economic and commercial relatiopsvith the European Union is covered

by the Agreement on the European Economic Area (EEi§ned on 2 May 199Y° The

EEA Agreement entered into effect in Iceland ormaduary 1994 with the Icelandic act on the

European Economic Aréd’ Along with Iceland, contracting parties to the EBgreement

are the European Union and its member states, taestein and Norway. The agreement

extends the EU legislation on the internal markéth the exception of agriculture and

4" Serap Zuvin Law Offices: “European Single Sky Pamg’, http://www.hg.org/article.asp?id=19691.

472 EU press release (IP/10/601): “European measaresrimise disruption caused by volcanic ash”,
http://europa.eu/rapid/.

*"3Information note from the European Commission aen¢ developments in implementing the single
European sky (8187/11¢ouncil of the European Union, p. 7.

474 EU press release (IP/10/1354): “New Aviation Riati to address challenges for the European aviation
sector”, http://europa.eu/rapid/.

"> parliamentary questions: Joint answer given byKilfas on behalf of the Commission to questions E-
3698/10 and E-3850/10, http://www.europarl.europaides/getAllAnswers.do?reference=E-2010-
3850&language=EN.

476 Agreement on the European Economic Area (the Effedment), [1994] OJ L 1/3-36. When referring to
the Agreement its Protocols and Annexes are indude

477 Lég um Evrépska efnahagssveedid nr. 2/1993.
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fisheries, to Iceland, Norway and Liechtensteine BEA Agreement includes acceptance of

the European Union’s common air transport pofiéy.

6.2.2 Applicability of the single sky Regulations in kradic airspace
The four Regulations of the SES | legislation paekavere incorporated into annex Xl of
the EEA Agreement by Decision of the EEA Joint Cdttem in 2006."° Accordingly,
Iceland has incorporated the first single Europesky legislation package into its
legislation?®® However, Regulation (EC) No 1070/2009 and ReguiatEC) No 1108/2009
(the SES 1l package) are still under consideratipithe EEA EFTA states in the EEA Joint
Committee and have, therefore, not been incorptriate the EEA Agreemerit! Iceland is
currently negotiating adaptive measures, consideesgssary by the Ministry of the Interior,
before it can implement Regulation (EC) No 1070248

The airspace Regulation (EC) No 551/2004 first sthhed conditions for the
organisation and use of airspace within the siri§leopean sky and the requirement to
establish functional airspace bloéR8 According to article 1(3), the Regulation only hep
to the airspace within the ICAO EUR and AFI regiavisere member states are responsible
for the provision of air traffic servicé&? Both Norway's and Lichtenstein’s airspaces are
within the ICAO EUR region and they are, accordynddound to join a functional airspace
block. The Icelandic airspace, on the other haalth fvithin the ICAO NAT (North Atlantic)
region. This basically means that according to ICAQes, Iceland’s airspace region is
‘outside of Europe,’ resulting in the fact that lared is not obligated, under the airspace

Regulation, to be part of a functional airspaceckf8® Iceland still has the opportunity to

“® The EEA Agreement, annex XIlI.

7 Decision of the EEA Joint Committee No 67/2006 adieg Annex XlII (Transport) to the EEA Agreement,
[2006] OJ L 245/18-21.

80 Reglugerd um flugleidsdgu i samevrépska loftryminu870/2007. This Icelandic regulation incorpesat
Regulations (EC) No 549/2004, 550/2004, 551/20a#562/2004.

“81 Both Regulation have been identified as EEA rai¢wemd are currently under discussion for incorfiona
into the EEA Agreement.

“82 According to information received by e-mail onAgril 2011 from Ms. Valgerdur Gudmundsdéttir, Legal
Advisor with the Ministry of the Interior, Regulati (EC) No 1070/2009 is not likely to be adoptetd ithe
EEA Agreement in 2011.

83 The airspace Regulation, article 5.

484 |CAO divides the world into the following regionafrica (AF1), Asia Pacific (ASPAC), Europe (EUR),
Commonwealth of Independence States (CIS), Nortledaa (NAM), North Asia (NASIA), North Atlantic
(NAT), Latin America and the Caribbean (LATAM) aMiddle East and North Africa (MENA).

“85 Evaluation of Functional Airspace Block (FAB) latives and their contribution to Performance
ImprovementEUROCONTROL Performance Review Commission, p. 4.
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include its airspace in a functional airspace bjlafick wishes to do so, both under article 1(3)
of the airspace Regulation and the agreement oBuhepean Common Aviation Aré&

This situation will change when Regulation (EC) Nav0/2009 will be incorporated into
the EEA Agreement. Like previously discussed, Raijuh (EC) No 1070/2009 moves the
requirement to establish functional airspace bldods the airspace Regulation and into the
service provision Regulation. In this context iingoortant to note that the service provision
Regulation does not contain a clause linking itpliapbility to certain ICAO regions.
Therefore, it can be concluded that the serviceipimn Regulation applies to all EEA and
EU member states, no matter what ICAQO region thelpriy to. This leads to the fact that
when Regulation (EC) No 1070/2009 will be incorgedainto the EEA Agreement, Iceland
will be bound to join a functional airspace block.

Regulation (EU) No 691/2010 (the performance Regng laying down a performance
scheme for air navigation services and network tians, has been identified as a key
Regulation for the achievement of a single Europggn As discussed in chapter 5.4.2.1, it
lays down the necessary measures to improve thealbyeerformance of air navigation
services and network functions for general trafficcording to article 1 of the Regulation, it
only applies within the ICAO EUR and AFI regions eve member states are responsible for
the provision of air navigation services. As a tgshe Regulation will not become binding to
Iceland when incorporated into the EEA Agreenféhthis is interesting, especially due to
the fact that the performance Regulation is proftyiimportant for the overall achievement
of the single European sky. Icelandic authoritiesynhowever, apply the Regulation if they
wish to do so as long as they inform the Commisaiuththe other member states thef&df.

The fact that Iceland is neither a part of EUROC®DL nor the European Union results
in complexity with regards to the funding of cemtasingle European sky projects.
EUROCONTROL performs various tasks on behalf of Bueopean Commission, such as
drafting implementing rules and performing tasksbath the performance review body as
well as the network manager. These tasks are afleftl by the Union. It has not yet been

concluded how Iceland and Norway will pay for tleevice provided by EUROCONTROL,

“8 Article 1(3) of the airspace Regulation says thatRegulation applies to the airspace within tha® EUR
and AFI regions where member states are resporfsibliee provision of air traffic services in acdance with
the service provision Regulation. Member states aisy apply the Regulation to airspace under their
responsibility within other ICAO regions, on condlit that they inform the Commission and the othember
states thereof.

8’ The performance Regulation has been identifigBEa& relevant and is currently under discussion for
incorporation into the EEA Agreement.

“88 Article 1(6a) allows for the Regulation to be apglin other ICAO regions if the Commission andesth
member states are notified.
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since neither of them are members of the EU. Thaten needs to be concluded before the
SES Il Regulation package is adopted into the EBfeament®

6.2.3 Iceland as a member of the North European functiairapace block

Iceland has declared that it will participate ie thlorth European functional airspace block’
(NEFAB).**° Beside Iceland, the NEFAB was planned to encomphss countries of
Denmark, Estonia, Finland, Greenland, Latvia, Ngraad Sweden.

While some FABs have already been established\EieAB is still in the early stages of
preparation and it is one of the least advarite@he cooperation of the countries in the
NEFAB has so far been based on Statement of thespoat responsible Ministers, including
precise guidance on the basis of the NEFAB Fouoda®eport, signed on 22 September
2010. The countries made a feasibility study onNEEAB in 2010 which was to be used as
a basis for decisions by the governments to estatMIEFAB*®? The feasibility study has
caused controversy between the countries and mbdatision has been tak&f.

The NEFAB was a planned as an expansion of the dDeéBwvedish airspace block
(DK/SE FAB)*®* The Danish and Swedish air navigation service igeys have, however,
been dissatisfied about the slow progress on thmaion of the NEFAB®> On 8 March
2011 they signed a memorandum of understanding twehBritish and Irish air navigation
service providers, wishing to intensify their coogg®sn and at the same time they declared
their withdrawal from the NEFAB cooperation. A Gowment proposal has been prepared for
a merger of the UK-lreland FAB and the Danish-SwikdFAB*® Because of these

circumstances the fate of the NEFAB is at presemtesvhat uncleaf?’

“89 According to information recieved from Mr. ReySiigudrsson, Director of ANS and aerodromes at the
National Supervisory Authority of Iceland, by e-iina 25 September 2011.

% When asked why Iceland should join a functionedce block, Mr. Georg Jarzembowski, the coordinat
of the European Commission for the functional acspblocks system, answered that Iceland couldyhapgly
for membership of the European Union and at theestanme say that it does not want to be part ofsthgle
European sky and its FAB component. However, tles/\does not necessarily reflect the view of theogean
Commission (information received by e-mail on 8 iRpO11).

91 Evaluation of Functional Airspace Block (FAB) latives and their contribution to Performance
ImprovementEUROCONTROL Performance Review Commission, p. 201.

“92LFV (air navigation services of Sweden): “Collastive Projects”,
http://www.Ifv.se/en/International/Collaborativedpects/.

493 According to information received from Mr. Geoydembowski, Functional Airspace Blocks System
Coordinator, by e-mail on 8 April 2011.

494 LFV (air navigation services of Sweden): “Collastive Projects”,
http://www.Ifv.se/en/International/Collaborativedpects/.

495 According to information received from Mr. Geomrdembowski, Functional Airspace Blocks System
Coordinator, by e-mail on 8 April 2011.

“9°EAB Coordinator's Progress Report on the FunctioAakpace Blockp. 2.

497 According to information received from Mr. Geomrdembowski, Functional Airspace Blocks System
Coordinator, by e-mail on 8 April 2011.
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Greenland was a part of NEFAB in the beginningbetmark has now declared that the
Greenland area (Sgnderstrgm flight informationaegwill not be included in any FAB with
reference to the self-government of Greenland. Thikkely to cause some problems for
Iceland, since Iceland is responsible for the miovi of air navigation service in the upper
airspace above Greenland. The question that renmsiifswill be possible for Iceland to
divide the airspace under its responsibility in aywthat only part of it falls within the
NEFAB.

As well as providing air navigation service overe@mland, Iceland is responsible for
service provision in a large airspace over the taghs. With regards to this portion of the
airspace, Iceland is bound by international agregsneoncluded within ICAO. Therefore,
Iceland does not have the power to allocate aiespaer the high seas that fall under its
responsibility into a functional airspace block esd consulting with ICAO. Icelandic
authorities are currently investigating the possibpplicability and interoperability of the
single European sky and ICAO requirements and velnathis possible to fully include all
areas under their responsibility into NEFAB.Since this work is still pending, the position
of Iceland within the single European sky is diticlear. With regards to this subject, it is
interesting to note that Iceland has for many yemowvided air navigation services in the
airspace above foreign territory (Greenland) on ltlasis of delegation and is, therefore,
technically already part of a functional airspakeek, as the term is definéd’

At the end of March 2011, the air navigation sexvproviders of Denmark, Estonia,
Finland, Iceland, Ireland, Latvia, Norway, Sweden &nited Kingdom, announced the start
of the process of defining a formal air navigatsamvice provision (ANSP) alliance, currently
named Borealis. Over the next year, these statesedting up a new executive management
team to prepare the legal and financial groundnabke specific joint ventures, aimed at
greater cost efficiency across the whole airspddes initial alliance structure will be
established by June 2011 with the appointment ahatutive management team. Their task
will be to develop candidate joint ventures anceasged formal agreements to develop and
accelerate closer harmonisation between that stéléhl this the alliance hopes to achieve

greater operational efficiency and lower costs s&tbeir common airspace. This approach is

498 According to information received from Mr. Rey@irgudrsson, Director of ANS and aerodromes at the
National Supervisory Authority of Iceland, in a rting on 15 April 2011.
499 Sypranote 329.
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in line with the cooperation under the current NBF&s well as the merger of the UK-Ireland
FAB and the Danish-Swedish FAE’

6.2.4 Financing of air navigation service provision anssaciated problems

Iceland is in a special position because of itsgggohical location. In the airspace over the
Atlantic Ocean, namely the ICAO North Atlantic Rexgj several states offer air navigation
services for the tremendous amount of air traffierahe high seas between the continents on
each side. It was considered unreasonable to hedthid and Denmark (on behalf of
Greenland) financially responsible for the prowusiof air navigation services for flights
crossing the Atlantic, only because of their gephieal positior™® In favour of Iceland and
Denmark, the ICAO Council decided in 1956 to codelgpecial financing arrangements with
the two countries, with regards itter alia the provision of air traffic services. According to
the agreement Iceland is obligated to operate aamtein the services referred to in the
agreement without interruption and in an efficiemnner in accordance with the applicable
ICAO rules (the SARPsYf?

The Chicago Convention recognises that a stateimagse national rules and regulations
in the airspace above its territory as well asitial waters adjacent theret® However,
Iceland is providing services in airspace beyosdaetritory and cannot apply its own rules
over the high seas. In order to understand theneghat is governing the airspace over the
high seas, the United Nations Convention on the ldvwhe Sea should be taken into
account™ Because of this, and the fact that Iceland is Hobg the Joint Financing
Agreement concluded within ICAQ, it cannot partatig in the common charging scheme for
air navigation services, established by the ComomnsRegulation (EC) No 1794/2006. The
European Commission has allegedly declared tltiubts Iceland can be part of a functional
airspace block with another charging scheme tharrekt of the EU/EEA member statés.

This yet again confirms the complexity of Iceland&sition within the single European sky.

0 YK-Ireland — Functional Airspace Block Plan 2011-fldal 05.04.11The Iris Aviation Authority and NATS
(National Air Traffic Services UK), p. 33-34.

%1 Antwerpen:Cross-Border Provision of Air Navigation ServicagwBpecific Reference to Eurgpe 96.

%02 Agreement on the Joint Financing of Certain AivNgation Services in Iceland (1956) as amended®B21
and 2008 (Joint Financing Agreement), article 2.

*%3The Chicago Convention, article 1.

04 United Nations Convention on the Law of the S&a8p] 21 ILM 1261.

%% According to information received from Ms. Valgar&Gudmundsdéttir, a Legal Advisor with the Minjstr
of the Interior on 14 April 2011.
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6.3 Conclusions

Even though the volcanic eruption in Eyjafjallajikm 2010 caused heavy financial losses
the upside is that it proved the pressing neea feingle European sky. The excessive closure
of European airspace due to poor planning and latkcoordinated response also
demonstrated the great importance of European catpe.

Iceland is connected to the European Union andaitstransport policy with the
Agreement on the European Economic Area, signeti9BR. Accordingly, the first single
European sky Regulation package has already bempieatinto Icelandic legislation. The
second Regulation package from 2009 is still undemsideration with the EEA Joint
Committee.

Even though not yet obligated to do so, Icelanditharities have announced Iceland’s
participation in the establishment of the North dpean Functional Airspace Block
(NEFAB). The NEFAB is still in the early stages pfeparation and its future is still
somewhat unclear. The position of Iceland withia §ngle European sky is rather complex,
mainly due to its geographical location. The fawtticeland is joining the North European
functional airspace block, even though it is neitae EU member nor does its airspace lie
within the ICAO EUR region, raises number of isstie need to be solved.

Iceland provides air navigation services in thesgace above its own territory, over
Greenland as well as in a larger portion over tigh Iseas. Despite Iceland’s large service
provision area, Icelandic authorities only haveeseign rights to allocate the airspace above
its own territory into a functional airspace bloékenmark has declared that Greenland will
not be a part of NEFAB and ICAQO’s permission isdesk before the airspace over the high
seas can be included into a functional airspacekbl®bhe question that remains is whether it
is feasible for Iceland to participate in a funofb airspace block with only part of the

airspace under its domain.

7  Final conclusions

International civil aviation is based on a highlymplex system of multilateral conventions
and agreements, both in public and private intesnat law, as well as intergovernmental
decisions, national legislation and jurisprudenéedifferent courts. The reason for such
complex legal framework is the fact that aviatisno a large extent a cross-border activity

requiring extensive cooperation between state$y bota regional and an international level.
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One of the most important aspects of this coopmratelates to the management of airspace
and air traffic.

As a result of this cooperation, most states efwlorld have to a certain level delegated
regulatory competences in the field of aviationri@rnational organisations. This thesis has
explored to what extent the European Union memtages have delegated their competences
to different international organisations engagedhia regulation of air traffic management.
The difference between the rule-making and enfoecgrpowers of the EU and those of other
organisations has also been explained.

On a global level, the International Civil Aviatid@rganisation (ICAO) has been the
forum for negotiations of most of the world’s majoultilateral conventions in the field of air
law. ICAO has provided a leading global framewark dir traffic management that has been
acknowledged and implemented throughout the wdf@d®O’s founding treaty, the 1944
Chicago Convention, forms the basis for agreem&htsh the aviation industry is built upon.

Besides ICAOQO, three European bodies impose legahdwork for the provision of air
navigation services. These are the European Ciwilatlon Conference (ECAC), the
European Organisation for the Safety of Air Navigat (EUROCONTROL) and the
European Union.

ECAC has neither rule-making nor enforcement coempeds and its functions are mainly
consultative. However, EUROCONTROL has been acabrgiéh such competences on the
basis of the 1997 Protocol consolidating the EURQITROL Convention (the Revised
Convention). The Revised Convention enables EUROTROL to issue rules that are
binding to its contracting parties. These are sintib the standards issued by ICAO; both rely
on implementation by member states into their oggal order. However, as is classical for
international organisations, ICAO and EUROCONTROIova states to deviate from
mandatory rules by filing the differences. In teraisapplying enforcement measures ICAO
lacks competencies. The Revised EUROCONTROL Coimeprovides for an enforcement
mechanism by way of arbitration that can be trigdelby the member states as well as the
organisation itself.

The European Union is also able to issue bindidgsrin the field of air navigation
services. Unlike ICAO, ECAC and EUROCONTROL, ther@gpean Union does not allow
states to deviate from its mandatory rules and foace member states to adhere to its
decisions, even if they are adopted against thieolvBome states. The result is that out of all

the intergovernmental parties engaged in aviatiole-making at European level, the

93



European Union is the most developed with regaadsnternational law and the only
organisation that can be considered a supra-naoganisation.

Having three international organisations with oapging competences can have side
effects. These are mainly reduced transparenogring of which organisation bears the rule-
making and enforcement competence at each partiaual. As ICAO is only involved in
high level rule-making and has virtually no enfor@nt competences the main issue is
between EUROCONTROL and the European Union.

What is confusing is that the EU has become a aotitig party to the Revised
Convention and, therefore, has to recognise thee-making role granted to
EUROCONTROL. As far as rule-making competencescarecerned it does not seem that
European Union law has supremacy over EUROCONTRQIslation.

According to article 4(2)g of the Treaty on the Etioning of the European Union
(TFEU), the member states and the Union share tiveepto legislate and adopt legally
binding acts in the field of transport. For a lotigpe, the European Community left air
transport out of its agenda as the matter wasldaoge extent dealt with on intergovernmental
basis through bilateral and multilateral agreemeévertheless, the continuous expansion of
Union powers in different fields has raised thesfiom whether the European Union could or
should involve itself in the regulation of interiwettal aviation.

Interesting in this context is the important prpieion states’ sovereignty. According to
that principle, states retain exclusive control tbé air above their territories and no
international air service may be operated overnto the territory of a contracting state,
except with the authorisation of that st¥feHowever, for the aviation industry to operate
effectively it is necessary for states to grantraiit of other states the right to fly into and
across their territory. Based on these groundsesstaave established so-called ‘open skies’
agreements which allow for unrestricted servicehwyairlines of each country to, from and
beyond the other’s territory. In 1992, the Unitet&s offered open skies agreements to
various EU member states with the intent to crafitences between American and European
airlines. The European Commission was of the opinit it should be able to collectively
negotiate external air transport relations on Hebfahll its member states. The dispute went
to the European Court of Justice which acceptedCiiramission’s claim of implied external
competence in the matter. The Court, thereby, ooefi EC’'s exclusive competence to
negotiate air transport agreements on behalf oh@mber states.

%%¢ Convention on International Civil Aviation (the i€ago Convention), article 1.
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Globalisation of markets, the emergence of low letidgrlines and the greater mobility of
migrant workers and tourists have placed enormoemamids on European aviation
infrastructure. As a result, European airspacens @ the busiest and congested airspace in
the world. Taking the United States air traffic mgeament system as a model, it is clear that
there are several ways to mitigate Europe’s cormgest

Historically, individual states have been respoesitor air traffic management, thus
giving rise to a fragmented system based on ndtioniarest. The European air traffic
management network is operated by a multitude témal air navigation service centres that
are responsible for controlling air traffic in thairspace. In turn, this has a negative effect on
en-route management, resulting in inefficient usairspace.

In order to respond to increasing congestion of ks the European Commission
launched the single European Sky legislative fraotkwW(SES 1) for European aviation in
1999. Although the EC had undertaken some rule-mgglmitiatives before, its serious
internal law-making competences in the area ofraffic management first materialised with
the SES | Regulation package and the subsequetermepting rules. With the adoption of
the single European sky Regulations in 2004 thexe mo longer any doubt that the EU had
expanded its competences to the field of air ndmigaservices and management of the
airspace.

The SES | Regulation package puts forward a ldgislaapproach to reform the
architecture of the European air traffic managensystem. The EU’s main objective is to
break down the artificial barriers that are curehiniting the free flow of traffic and create a
uniform gate-to-gate system for European citizéitss will be done by turning European
skies into an integrated airspace governed by wmifprinciples and rules. A key tool
proposed by the SES initiative in this respecthis $o-called ‘functional airspace blocks’
(FABs). Within functional airspace blocks two or mraaountries can cooperate to integrate
their airspace and designate a single service geov¥o control air traffic in that block. FABs
may also be extended to non-EU countries.

The European Union has emphasised that in ordehéosingle sky to become a reality it
must have powers over the European airspace. Thansnthat EU member states are no
longer able to issue legislative measures regardive airspace above their territory.
However, the problem is that most EU countries &laebdy delegated their powers in nearly
all aspects of air traffic management to EUROCONTRThe powers of EUROCONTROL,
therefore, collided with corresponding powers a BU. It was decided that the best way to

solve this problem was for the European Union tm BUROCONTROL. As a result,
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EUROCONTROL is identified as one of the key play@rshe implementation of the single
sky. EUROCONTROL performs various tasks on behathe European Commission, such
as drafting single European sky implementing rdesl acting as both the performance
review body and network manager.

The first single European sky legislative packagkrbt deliver the expected results in
important areas. Consequently, a second Regulptokage (SES Il) was adopted in 2008. A
number of improvements were provided with SES Ug¢chs as increased emphasis on
environmental protection and target setting in prgeimprove performance. Tasks of the
European Aviation Safety Agency and EUROCONTROLenecreased substantially. SES I
sets 4 December 2012 as deadline for states to rieakessary measures to ensure the
implementation of functional airspace blocks. Iderto facilitate their establishment, the
Commission has designated a natural person as aGo®Bdinator. He acts impartially with
the aim to help states overcome difficulties inirtnegotiations.

The functional airspace blocks have been identéigttey enablers of the single European
sky and without their establishment a single skyas likely to become a reality. However,
member states have recognised the creation of &Bsreal challenge. They claim that the
creation of such airspace blocks suffers from $igcgmt technical and organisational
difficulties, particularly concerning member statesponsibilities and associated liability for
their airspace and the involvement of the militaGertain member states have become
concerned that the European Union has trespassddrtmto law-making territory that ought
to be reserved for national or domestic authoriflégey fear that present EU law is unable to
act as an effective brake on the EU’s ever- expandompetences. These states have argued
that by handing over the control of their airspoey are losing a part of their sovereignty
and that such loss cannot be adjusted for in Elatyrprovisions. Air navigation service
providers have also objected since they fear teatrangements in service provision will
result in job cuts. Arguments like these have besed as a showstopper by member states
who wish to resist enhanced cross-border cooperaitd integration. When considering
criticism regarding EU’s law-making powers it shibube kept in mind that the greatest
expansion of European Union competence has beewghrsuccessive Treaty revisions
where the member states themselves have willingigraled new competences to the EU.

Although the member states of the European Uniom @erhaps no longer truly
independent actors they are still independent stdja international law and bound to their
international obligations. Examples of such obigad are those imposed upon them by the

virtue of the 1944 Chicago Convention. Iceland isaae in point of overlapping obligations
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of international and EU law. Iceland, connectedihte single European sky via the EEA
Agreement, actively participates in the establishimef the North European functional
airspace block. However, a large part of the assphat Iceland is responsible for is over the
high seas and, accordingly, under the domain efational law and ICAO. Before Iceland
can allocate this airspace into a functional acspalock agreements must be reached within
ICAO on the matter.

As the legal basis behind the single European skiative is based on shared
competences between the Union and the member ,stageprinciples of subsidiarity and
proportionality must be observed. In line with thogrinciples, as well as to meet
governments’ concerns, the current single sky lagos provides for a bottom-up approach.

The current legislation has provided powerful totdsimprove the performance of
Europe’s airspace but, nevertheless, member dtatesnot yet made sufficient use of those
tools. If the measures provided for in the secoB8 #gislation package will not demonstrate
progress in the overall efficiency of the desigmn arse of the European route network the
Commission has indicated it will shift to a top-dowapproach. With its enforcement efforts
undertaken against Greece for failing to meethigyations according to single European sky
legislation the European Commission has demonsdtridiat the Union will not hesitate to
pursue enforcement measures against its membes¥fat

The gate-to-gate dimensions of the SES Il packatggtate air navigation services at
airports into the single sky process. However, maihizurope’s major airports are capacity
constrained. Yet, the single European sky legmhatioes not address this particular problem
since it falls within local or national planning stites, over which the EU has limited power.
Also, related to the problem of congested airspacie need to use airspace for military
purposes. Civilian aircraft flying from one locati®o another often need to circumnavigate
large areas of airspace reserved for military aftanstead of being able to fly in a straight
line. This inefficient use of airspace contributegprolonged flight times and causes delays.
However, defence and security are the two subjebisre there is least readiness to cede
power from member states to Brussels instituti8fisEven though the Lisbon Treaty
introduces changes in this field the Union stils Hanited power to interfere with military

matters>’®

%" The Commission delivered to opinions to Greecd@sember 2005 and June 2006). See chapter 5.3.2.
8 \itney: “Global power or big Switzerland?”, p. 43.
9 TEU, articles 42-46.
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Those arguments aside, the SES project is an amditattempt to streamline the
European aviation network. As to whether it achseite lofty objectives is still a matter of
speculation. What will be interesting to analysewisether the bottom-up approach to the
project will succeed or whether at some later dlageCommission will have to intervene and
direct the implementation from the top down. Oniye will tell whether the single European
sky project will truly produce aingle sky. Nevertheless, it is important to remember that

European skies are only one piece of the puzziehig global network.
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