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Introduction 
 

Il n’y a pas seulement pour l’humanité la menace de disparaître sur une planète morte. Il faut aussi que chaque 
homme, pour vivre humainement, ait l’air nécessaire, une surface viable, une éducation, un certain sens de son 

utilité. Il lui faut au moins une miette de dignité et quelques simples bonheurs.1 
 

 

Three key elements can be identified throughout this thesis: firstly, a problem; secondly, a 

theoretical solution; and finally a concrete solution. 

 

1. The problem  

The Earth is one, and it is endangered. The Earth has already survived ages of natural 

destruction and reconstruction, however, for the first time the present dangers the Earth is 

facing do not derive from a natural revolution but from primarily bad management of natural 

resources and pollution. We have an ecological crisis. The most pressing motive to act and to 

try to resolve the ecological crisis is for our survival, since the Earth itself can survive totally 

without us, that is the human race. On the contrary, we cannot survive without the Earth. 

Thus, concerning the problem, which lies at the core of this thesis, it seems to be more in 

line to speak about a human problem rather than an environmental problem. In other words: 

the human problem does not disappear.  

For a long time, the primary task of the State has been to achieve and maintain the 

common interest. Hereunder falls the welfare of one State’s population and the State´s 

economic development. It can however be argued that a reference to common interest is as 

well comprising the survival of humankind as such. Consequently, a variety of questions 

arise: how can we continue to exist? Or, from a legal point of view, the question could be how 

political and legal structures can contribute to control environmental damage and threats of an 

ecological crisis. How could we begin to reform and restructure actual political institutions so 

that they are more in line with environmental considerations? How can States and their 

citizens act and organize themselves to answer to the current ecological crisis?  

 

2. A theoretical solution  

The environment is already wrecked and polluted and suffers from bad management by 

former and present governments and generations, consequently a theoretical possible solution 

to achieve the common interest could be found in a radical change of political and legal 

                                                 
1 M. Yourcenar : Les Yeux Ouverts, Paris 1980, p. 5. 
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structures of power as well as in a widespread alteration in the behavior of environmental 

citizens. Hence, every governmental decision should consider and value all possible impacts 

on the environment, and in this process of assessment it should include individuals in a 

function to exercise control over the act of the government, therefore contributing to decision-

making. 

Thus, from a theoretical point of view, this thesis suggests the possible transformation 

of the actual political and legal structures into an environmental democracy, where the 

environmental values become fundamental for decision-making in all matters which could 

have negative impacts on the environment presently and in the future.  

The objective of this thesis is therefore to analyze the concept of environmental 

democracy, its elements. This includes form, space and actors, and whether environmental 

democracy exists merely as a theoretical construction or whether it can also be found in 

practice. In order to achieve this objective, I will begin by studying the theoretical aspects of 

this new form of democracy, see further the coverage in Chapter 1. It will argue that an ideal 

form of environmental democracy should encompass elements of deliberative and 

participatory democracy, as well as their processes and mechanisms where the citizens have a 

real possibility to participate. There seems to be generally accepted that the public (citizens) 

should be involved directly in environmental decision-making. And indeed the emphasis on 

public participation and participatory and deliberative democracy is the most significant 

theoretical solution proposed to answer to a “certain disillusionment with the authority of the 

State to regulate for environmental protection”, and is being more and more mirrored in 

International, European and domestic environmental law.2  

From a spatial perspective environmental democracy should be set up at the global and 

local level. In the first case, this takes place through international environmental law; in the 

second case, through regional and national regulation.  

The second point, which will be studied in Chapter 1, is related to the actors of 

environmental democracy either citizens as individuals or individuals that have organized 

themselves as associations. The role of citizens will particularly be emphasized as well as this 

new feature which should be added to the classical concept of citizenship. The new 

citizenship comprises two basic elements: first, environmental citizenship, which entails 

environmental rights, and second, ecological citizenship, that covers ecological duties. 

However, both rights and duties may remain unfulfilled “as long as persons do not have the 

                                                 
2 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, The Modern 
Law review, Vol. 1, 2003, pp. 80-127, at p. 80. 
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capacity to act in a civil society”3, thus, new processes and more participation in decisions 

which affect the environment have to be concretely planned. Moreover, environmental 

conscience and awareness of ecological crisis should be developed by citizens. 

 

3. Concrete solution 

As mentioned above, environmental democracy should be implemented at different levels as 

to address global and local environmental problems.  

In the light of the theoretical construction of environmental democracy and its elements, 

Chapter 2 examines environmental democracy at the global level by referring to international 

legal instruments. A complete overview over environmental democracy at the global and local 

level would have been too extensive for the framework of this thesis. It has therefore chosen 

to explore in depth only legally binding instrument at the global level, due to it underpinning 

legal instruments at the local level. Nevertheless, in this introduction, I will shortly refer to the 

local level as well by dealing briefly referring to legislation at EC as well as national level.4 

 

3.1 Global environmental democracy 

At the global level, environmental goals are often achieved through international 

environmental treaties. For this reason, I have decided to study the Aarhus Convention on 

Access to Information, Public Participation in Decision-Making and Access to Justice in 

Environmental Matters.5 The Convention aims at promoting and developing in a concrete 

form the environmental democracy and corresponds more closely to the theoretical 

construction of environmental democracy.6 This international instrument recognizes the 

environmental rights and duties of the individual and in the same time states the duty of the 

State to transformer in the environmental field its decision making process. 

The purpose of Chapter 2, is however not to examine in detail each single provisions of 

the Convention and give a complete overview over possibly unclear or debated provisions. 

The aim is rather to determine and highlight the contained structures of the treaty as well as 

                                                 
3The Aarhus Convention: An Implementation Guide. Prepared by S. Stec and S. Casey-Lefkowitz in 
collaboration with J. Jendorska, editorial adviser. United Nations, New York and Geneva, 2000, at p. 17. 
4 V. Rodenhoff: “The Aarhus Convention and its Implications for the ‘Institutions’ of the European 
Community”, RECIEL, Vol. 11, 2002, pp. 343-353 
5 See Convention on Access to Information, Public Participation in Decision- Making and Access to Justice in 
Environmental Matters, Participants, available at http://www.unece.org/env/pp/ctreaty files/ctreaty 2007 03 
27.htm 
6 J. Wates: “The Aarhus Convention: anew instrument Promoting Environmental Democracy”, in: Sustainable 
Justice: Reconciling Economic, Social and Environmental Law, eds. M.-C Cordonier Segger and C.G. 
Weeramantry 2005, pp. 393-405  
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fundamental elements useful for explaining why this treaty manages to move towards the 

creation of environmental democracy. Thus, the investigation of the Convention will 

concentrate on the theoretical elements of the environmental democracy, which are 

incorporated within the Convention. 

 

3.2 Local environmental democracy 

It must be pointed out that several problems and ambiguities in the Aarhus Convention have 

been identified by the legal doctrine. It is therefore considered a “fairly weak legal document, 

given its quite vague and permissive character and the absence of adequate enforcement 

mechanisms”.7 However, the ratification process by the States of the Aarhus Convention 

solves some of these difficulties.8 Indeed, it is well-known that for international 

environmental law to be effective, it relies upon its implementation within domestic orders as 

well as its enforcement. Furthermore, the elements of environmental democracy have to be 

reflected also at the local level through regional and national regulation. Thus, some of the 

obligations within the Aarhus Convention which are considered as weak are likely to be given 

some real teeth via EC legislation and national legislation.9 

Despite the abovementioned remarks and weaknesses, it can be stated that the 

Convention makes a potentially powerful proclamation with regard to the significance of 

public participation in an ample variety of decisions and it should therefore not be forgotten 

that the treaty constitutes a “floor, not a ceiling.”10 States, at any time, have the right to 

provide for broader access to information, more extensive public participation in decision-

making and a wider access to justice in environmental matters than required by the 

Convention. That is, the Convention sets forth few requirements that Parties must meet at a 

minimum in order to provide the basis for global and international environmental democracy, 

namely the effective recognition of aforementioned procedurals rights in environmental 

matters.  

                                                 
7 M. Lee / C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 81. 
8 “It is notable that the Aarhus Convention makes no comparable attempt to broaden participation. The real 
emphasis in the Aarhus Convention is on the involvement of NGOs. However, we should always be aware of the 
dangers of claiming that NGOs 'represent' anybody, and of the possibility that a small (even if larger than before) 
number of participants will wrap up important decisions. More generalised public participation of course faces 
real obstacles.” M. Lee / C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, 
The Modern Law Review, 2003, pp. 80-108, at pp.107-108 
9 J. Wates: “The Aarhus Convention: anew instrument Promoting Environmental Democracy”, pp. 393-405. 
10 The Aarhus Convention: An Implementation Guide, at pp. 45-47. 
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The Aarhus Convention was signed by the European Commission on behalf of the 

Community with the intent of ratifying it, however, before this occurred, Community 

legislation was necessarily adapted to the rights and obligations contained. 

In line with this, EC (environmental) law provides a good example of an attempt to 

develop an environmental democracy at the local level which is better suited to answer to 

present environmental trans-boundary problems. Thus, the three specific rights which were 

set out in the Aarhus Convention have also emerged and been implemented at the Member 

States11 as well as the EC level.12 

At first, the EU took steps to adjust its existing legislation which was applicable to the 

Member States to the Convention’s requirements. For this, in 2003, the EU adopted a revised 

directive on the access to environmental information and also a new directive on public 

participation which amended the existing directives on environmental impact assessment and 

facility licensing.13 However, the third pillar, concerning an access to justice, still remains 

unresolved. Thus in order to implement the third pillar, the Commission filed a Proposal for a 

directive on access to justice in environmental matters which is meant to bind the Member 

States, but the Proposal has not yet been adopted.14 

As a signatory to the Aarhus Convention, the European Community is under the 

obligation to implement the Convention,15 and it to the Community is bound by the 

Convention’s obligations in line with the principles of international law. Consequently, in 

order to allow for ratification by the Community, legislation which the Community already 

had concerning the subject-matter of the Convention had to be changed. Therefore, the 

                                                 
11 Each EU Member State signed, and with the exception of Ireland has ratified, the Aarhus Convention. 
Individual member States are therefore obliged to bring their own national legislation into compliance with the 
Aarhus Convention’s requirements. Thus, there is in many cases national legislation implementing the 
Convention in addition to the EU directives. See in general L. Kramer: “Thirty years of Environmental 
Governance in the European Union”, in :Reflections on 30 years of EU Environmental Law, ed. R. Macrony, 
Groningen 2006, pp. 555-576; WW. Roy: “The Environmental Information regulation 2004: Limiting 
exceptions, Widening Definitions and Increasing access to Information?”, Environmental Law Review, Vol 8, 
2006, pp. 51-58; A. Gouritin: The Aarhus Regulation: New Opportunities for Citizens in the EU and Beyond?, 
Report of the ECOSPHERE Forum held in Brussels, 27 October 2006, Brussels 2006, at p. 13. 
12 S. Douglas-Scott: “Environmental Rights In the European Union – Participatory Democracy or Democratic 
Deficit?”, in: Human rights Approaches to environmental protection, ed. Boyle A. and Anderson M., Oxford 
1996, pp. 109- 128. 
13 Directive 2003/4/EEC of 14 February 2003 on public access to environmental information and repealing 
Council Directive 90/313/ EEC, [2003] OJ L41/2 and Directive 2003/35/EC of 26 May 2003 providing for 
public participation in respect of the drawing up of certain plans and programmes relating to the environment 
and amending with regard to public participation and access to justice Council Directives 85/ 337/EEC and 
96/61/EC, [2003] OJ L156/17. 
14 Proposal for a Directive of the European parliament and of the Council on access to justice in environmental 
matters, COM (2003)624 of 23 October 2003. 
15 Council Decision in 2005, 2005/370, Official Journal L 124 (2005), p. 1. see also M. Lee: EU Environmental 
Law: Challenges, Change and Decision-Making, Oxford 2005, at p. 181. 
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Commission prepared a draft regulation which applied the three pillars of the Convention to 

all EU institutions and bodies,16 a proposal which was adopted by Regulation 1367/2006: the 

“Aarhus Regulation.”17 This legislation took effect in June 2007, a full nine years after the 

signing of the Convention in 1998.18  

 

  

 

  

                                                 
16 J. Jendroska: “Public Information and participation in EC Environmental Law”, in :Reflections on 30 years of 
EU Environmental Law, ed. R. Macrony, Groningen 2006, pp. 63-86, at p. 82-84. 
17 Regulation 1367/2006 on the application of the provisions of the Aarhus Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in Environmental matters to 
Community institutions and bodies, OJ 2006L 264/13. See J. H. Jans, / H. Vedder: European Environmental 
Law, Groningen 2008, at p. 331 
18 J. H. Jans, / H. Vedder: European Environmental Law, Groningen 2008, at p. 331 
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CHAPTER I:  Environmental democracy 

Section 1: What is environmental democracy? 
 

Since the vote has been extended to every adult citizen, without class, gender, or racial discrimination, etc., the 
contemporary challenge of strengthening democratic regimes is not mainly about who participates, but how, when and 

where citizens should participate.19 
 

This first section has three main purposes, devised into three subsections: first, the exploration 

of different theoretical forms of democracy, in particular, the participative and deliberative 

theories; second, the analysis of the meaning of the term environment; and third, this will lead 

to a better understanding of the possibilities of use of this generic and theoretical dimension in 

a more substantive dimension, as e.g. in the environmental field, and will furthermore also 

contribute to setting up the form and spatial dimension of environmental democracy. 

 

1.1 What is democracy? 

1.1.1. Representative democracy  

Let us begin with a minimal, but generally accepted, definition of democracy as a political 

system in which the opportunity to participate in decisions is widely shared among all adult 

citizens.20  

The word “democracy” originates in Greek and literally means rule by the people. The 

Greeks gave us the word, and also provided a primitive model. Thus, their theory only granted 

a small minority of adult inhabitants of the city the right of political participation. In those 

situations in which they were capable of taking political decisions, they did so by a direct vote 

on questions. Thus, the Greek assumptions and practices were very different from the system 

of representative government which has developed in the Western World during the past two 

centuries.21 For instance, the Greeks had “little or no idea of the rights of the individual, an 

idea which is tied up with the modern concept of democracy”.22  

Representative democracy on the other hand is a modern form of democracy, as first 

expressed in the late 18th century in the founding statements of the American and French 

Republics where “it emerged as the moral justification for the lawful authority of the State 

                                                 
19 N. Bobbio: Il Futuro della Democrazia, Torino 1984, pp. 44–46. 
20 R. A. Dahl: Modern Political Analysis, London 1991, p. 6. 
21 It should be remarked also that a large number of the States today uses this model. 
22 A. H. Birch: The Concepts and Theories of Modern Democracy, London 1993 p. 45. 
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over large populations”.23 In the modern sense, the term democracy describes a system of 

representative government in which the representatives are chosen in free elections. 

As Birch has underlined, “the opportunity to vote is the minimum condition that a 

governmental system must satisfy to quality as democratic, but further opportunities and 

forms of political participation are highly desirable”.24 Indeed, the serious problem today is 

that representative liberal democracy, which describes the majority of political systems in the 

world, suffers from a lack of legitimacy, which takes form in for example distance between 

representatives and represented, as well as a lack of publicity, accountability and transparency 

at higher levels.25 

 

1.1.2. Participative democracy 

Already Jean-Jacques Rousseau did not believe in a representative government, due to the fact 

that man’s will could not be represented by others. The main keys to his thinking were the 

idea of direct self-government in small communities, and that “individuals should put their 

personal interests aside when they participate in politics, and commit themselves instead to 

the promotion of the communal welfare”.26 Indeed, if the law of the State is supported by the 

general will, it does not restrict the liberty of citizens and it forces only to obey to those laws 

which one had prescribed for oneself. Hence, to reach this model the community must be 

small enough for its citizens to assemble and express directly their votes, without 

representatives.27 

Ernest Barker of Cambridge followed, with reference to some aspects, the same trend, 

when he wrote that the real basis of democracy is “the discussion of competing ideas, leading 

to a compromise in which all the ideas are reconciled and which can be accepted by all 

because it bears the imprint of the all”.28 

The conception of participatory democracy, as the term suggests, considers 

participation to be the fundamental feature of political practice. As a concept, participation 
                                                 
23 M. Mason: Environmental Democracy, London 1999, at p. 21. 
24 A. H. Birch: The Concepts and Theories of Modern Democracy, at p. 46. 
25 J. Habermas: Between Facts and Norms, Cambridge 1996; D. Vitale: “Between deliberative and participatory 
democracy: A contribution on Habermas”, Philosophy Social Criticism, Vol. 32, 2006, at p. 748 
26 He believes that the citizens could have two levels of consciousness: on the one hand they would be conscious 
of their own individual or group interests, leading to a ser of ‘particular wills’ to promote measures favourable to 
those interests. On the other hand, they could be led to think in terms of the interests of the community as a 
whole, leading to a real will to protect measure that would protect these shared interests. The first category of 
wills of citizens would be diverse and to some extent mutually incompatible, the second category of the wills 
would merge into a consensus that Rousseau called the “general will”. See A. H. Birch: The Concepts and 
Theories of Modern Democracy. 
27 J. J. Rousseau: The Social Contract, London 1913, at p. 121 
28 E. Barker: Reflections on Government, London 1942, at p. 41 
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refers to “a general idea of inclusion, equality, representatively, legitimacy, “voice” or 

democracy, and it can be defined as “a process through which individual or collective actors 

influence and share control over the decisions and resources that affect them”.29 Going in 

depth, the definition of political participation can be found to be “participation in the process 

of government, and the case for political participation is essentially a case for substantial 

number of private citizens to play part in the process by which political leaders are chosen 

and/or government policies are shaped and implemented”.30 

Participatory democracy can be justified on three bases. The first is the normative 

argument: democracy will improve as citizenship is reconstructed, and political practice 

enlarged, beyond the representative system.31 The second is that amplified participation can 

be directly linked to the decrease of social and economic inequalities.32 Finally, the political 

participation has an enlightening role, in that it improves the social and political capacities of 

each individual.33 

Theoretical participatory theory aims at transforming “the model of thin democracy”,34 

the practice of which is limited to representatives, into a strong democracy, which is to be 

exercised and benefited from by citizens, who can participate in arenas other than the voting.  

Thus, from a practical and organizational approach, participatory democracy 

emphasizes the construction need of forms of direct democracy which can function in 

conjunction with the representative system. While the tabula rasa of the indirect with the 

direct system is not the intention, the aim nevertheless is to create new spheres of discussion 

and political deliberation which remove or at least diminish the grave problems of 

legitimacy.35 

  

 

 
                                                 
29 From the World Bank’s definition of participation in development: “a process through which stakeholders 
influence and share control over development initiatives and the decisions and resources which affect them” 
World Bank: Assessing Aid: What Works. What Doesn’t and Why, New York 1996, xi. 
30 The principles forms of political participation can easily be listed, and are as follows: voting in local or 
national elections, voting in referendums; canvassing or otherwise campaigning in elections; active membership 
of a political party; active membership of a pressure group; taking part in political demonstrations…; various 
forms of civil disobedience…; membership of government advisory committees; Membership of consumers’ 
councils for publicly owned industries; client involvement in the implementation of social policies; various 
forms of community action; such as those concerned with housing or environmental issues in the locality”. A. H. 
Birch: The Concepts and Theories of Modern Democracy, pp. 80-81. 
31 B. Barber, Strong Democracy, Berkeley, 1984, at pp. 136, 154. 
32 C. B. Macpherson, The Life and Times of Liberal Democracy, Oxford 1977, at p. 94. 
33 C. Pateman, Participation and Democratic Theory, Cambridge 1970. 
34 B. Barber: Strong Democracy: Participatory Politics for a New Age, Berkeley 1984, at p. 14. 
35 D. Vitale: “Between deliberative and participatory democracy: A contribution on Habermas”, at p. 748. 
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1.1.3. Deliberative democracy 

Deliberative democracy has been described as “the practice of public reasoning,” in which 

“participants make proposals, attempt to persuade others, and determine the best outcomes 

and policies based on the arguments and reasons fleshed out in public discourse”.36 The 

distinguishing element of deliberation is an open discussion, in which participants are given 

equal treatment, respect and opportunities.37 

For example, many authors38 support their theorizing with Habermas’s notions of 

deliberation, in which “deliberation refers to an attitude toward social cooperation, that of 

openness to persuasion by reasons referring to the claims of others as well as one’s own.”39 

Habermas moreover constructed the concept of democracy from a procedural 

dimension.40 Thus, for achieving democratic legitimacy, it is required that the process of 

political decision-making occurs within a framework of broad public discussion, in which it is 

possible for all participants to discuss the different issues in a watchful and rational manner. 

Decisions can be prepared only after this method of debate has taken place. 

Democratic deliberation is best explained as “being orientated towards a mutual 

understanding, which does not mean that people will always agree, but rather that they are 

motivated to resolve conflicts via arguments rather than by other means”.41  

Within deliberative democracy implicitly an active notion of citizenship can be situated.42 

How Steele argued, “Citizens therefore are deliberators; they are not simply called upon to 

inform the se with greater expertise in decision-making".43 Hence by acknowledging the 

                                                 
36 D. Schlosberg, S. Shulman and S. Zavetoski: “Virtual environmental citizenship: Web-based public 
participation in rulemaking in the United States”, in: Environmental Citizenship, eds. Dobson A. and Bell D., 
London 2006, pp. 207-236, at p. 216. 
37 M. Saward: “Reconstructing democracy: Current thinking and new directions”, Government and Opposition, 
Vol. 36, 2001, pp. 559-581, at p. 564. 
38 See also: J. Bessette: "Deliberative Democracy: The Majority Principle in Republican Government", in How 
Democractic is the Constitution?, Washington 1980. pp. 102–116; J. Cohen: "Deliberative Democracy and 
Democratic Legitimacy", in: The Good Polity, eds A. Hamlin and P. Pettit, Oxford 1989, pp. 17–34; C. S. Nino: 
The Constitution of Deliberative Democracy, New Haven 1996. 
39 J. Habermas: The inclusion of the Other: Studies in Political Theory, Cambridge 1998, at p. 244. Habermas 
emphases communicative action entails using knowledge in speech to convince others of the validity of claims 
Prerequisites for communicative action, and thus for deliberative democracy, would thus include rough equality, 
educational competence, and shared cultural and linguistic understandings. A distinctly different approach to 
deliberative democratic theorizing can be found in the work of John Rawls and others building on that tradition. 
Rawls argues that 
40 J. Habermas, The Theory of Communicative Action, Boston 1987, at p. 163. J. Habermas, The Philosophical 
Discourse of Modernity, 1987, pp. 208, 340; J. Habermas, Between Facts and Norms, 1996, at p. 177. 
41 Graham S.: Deliberative Democracy and the Environment, London, 2003, at p. 59. see also M. Warren: “The 
self in Discursive Democracy”, in: The Cambridge Companion to Habermas, ed. S. While, Cambridge 1995, at 
p. 181. 
42 S. Graham: Deliberative Democracy and the Environment, at p. 59. 
43 J. Steele: “Participation and Deliberation in Environmental Law: Exploring a problem-solving approach”, 
Oxford Journal of Legal Studies, Vol. 21, 2001, pp. 415-442 
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citizens as the main players in the political procedure, political deliberation involves a strong 

model of participation.  

Cohen elucidated the concept of deliberative politics in terms of an “ideal procedure” 

of deliberation as well as decision-making which should be “mirrored” in social institutions as 

much as possible.44 

Furthermore, Habermas underlined that the central importance of law lies in its 

potential to institutionalize procedures45: “the processes and conditions for the process of 

democratic opinion- and will-formation are institutionalized through the medium of law, 

crystallizing in a group of fundamental rights”.46 

Promoters of deliberative democracy are also conscious of the relationship between 

social and economic rights and political equality, and have not mistreated the question. For 

instance, Habermas acknowledges the need to implement social, economic and environmental 

rights for the reason that they are vital for the enjoyment of the rights of communication and 

participation. 

Moreover, according to the majority of scholars, deliberative democracy demands a 

level of social and political equality. The difficult requirements of deliberation have long been 

remarked. For example, Aristotle highlighted that “sameness” and equality were necessary 

conditions.47 Rousseau revealed social and economic equality and cultural homogeneity as 

prerequisites for self-rule as well. A complete examination of prerequisites for deliberation is 

not possible here, nor is it necessary. Nevertheless, it is important to note that deliberative 

democratic proponents do not explicitly acknowledge the identical prerequisites.48 However, 

                                                 
44 J. Cohen: "Deliberative Democracy and Democratic Legitimacy," in The Good Polity, eds. A. Hamlin and P. 
Pettit, Oxford 1989, pp. 17–34; J. Habermas, Between Facts and Norms, Cambridge 1996. 
45 See foot note 18 in J. Habermas, Between Facts and Norms, Cambridge 1996. 
46 He claims that ‘The legal system as a whole needs to be anchored in basic principles of legitimisation. In the 
bourgeois constitutional State these are, in the first place, basic rights and the principle of popular sovereignty.’ 
Theory of Communicative Action, at p. 178. See also J. Habermas, Between Facts and Norms, at p. 99; D. Vitale: 
“Between deliberative and participatory democracy: A contribution on Habermas”, Philosophy Social Criticism, 
2006, Vol. 32, at p. 748. 
47 Aristotle: The Politics of Aristotle, Oxford 1946; and J. Bohman: Public Deliberation: Pluralism, Complexity, 
and Democracy, Cambridge 1996, pp. 109–111. 
48 J. Habermas, The inclusion of the Other: Studies in Political Theory, at p. 244. Emphases communicative 
action entails using knowledge in speech to convince others of the validity of claims Prerequisites for 
communicative action, and thus for deliberative democracy, would thus include rough equality, educational 
competence, and shared cultural and linguistic understandings. A distinctly different approach to deliberative 
democratic theorizing can be found in the work of John Rawls and others building on that tradition (Rawls 1999, 
4–16). Rawls argues that such conditions include decencies in political traditions, law, and property; class 
structure, religious and moral beliefs; culture; human capital and know-how; material and technological 
resources; and enough wealth to realize and preserve just institutions Amy Guttmann and Dennis Thompson (A. 
Guttman and D. Thompson: Democracy and Disagreement, Cambridge 1996, at p. 358), who argue for a “full 
liberalism” approach to deliberative democracy identify literacy and numeracy as “prerequisites for deliberating 
about public problems.” Deliberative democracy can thereby further devalue already marginalized groups. Some 
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it is possible to summarize the basic conditions mentioned for deliberative democracy: socio-

economic and political equality, education or literacy, cultural homogeneity, a level of overall 

societal wealth, the social and cultural norms of modernity, institutional fragmentation, and 

pluralism.  

If all the indicated conditions are in fact necessary for the successful implementation 

of deliberative democracy, then there would not be a high probability that deliberative 

democracy could be established in societies which are poor, predominately illiterate, 

culturally heterogeneous or any combination thereof. Nevertheless, there have been a number 

of examples of deliberative democracy which can be found in places where some or all of 

these conditions did not hold. This proves that these preconditions in fact are not essential 

after all, and that the deliberative democratic theory should attend in all the more or less 

traditional societies.49 

 

1.1.4. Participatory and deliberative democracy 

The point of departure in both theories is the recognition of the fact that there is a crisis of 

political legitimacy which must be surmounted. In both ideas, the return of legitimacy lies in 

the need of a more participatory politics, and the improvement of democracy takes place in a 

continuous and dynamic process of democratization of democracy. This furthermore 

progressively modifies democracy into a more comprehensive system which concerns “the 

constitution of societies and emancipated forms of life”.50 

The solution, also common to the abovementioned conceptions, is to re-absorb citizens 

in the public debate and political procedures by means of participation and public 

deliberation. 

                                                                                                                                                         
detractors argue that the deliberative model assumes cultural neutrality and universality and does not 
acknowledge that power enters speech Young (I. Young: Inclusion and Democracy, New York 2000, at p. 123). 
On the other hand, proponents of deliberative democracy believe that an important function of deliberation is to 
discipline the exercise of power through the common reason of citizens. Cohen and Rogers discuss three 
conditions for empowered participatory governance—focused problem-solving, participation, and deliberation 
“The deliberative ideal of using common reason to discipline power and preference thus arguably connects to 
substantive norms of political equality (fairness of procedure) and distributive equity (fairness of result).” J. 
Cohen and J. Rogers: “Power and Reason”, in : Deepening Democracy: Institutional Innovations in Empowered 
Participatory Governance, eds. A. Fung and E. Olin Wright, New York 2003, pp. 237–255, at p. 242.) 
49 M. Gupte and R.V. Bartlett: “Necessary Preconditions for Deliberative Environmental Democracy? 
Challenging the Modernity Bias of Current Theory”, Global Environmental Politics, 2007, at p. 94. In this 
article the Author examines a case of village deliberative democracy in a developing country against these basic 
assumptions of deliberative democracy theory. One village within the Indian State of Maharashtra was examined 
with regard to its community conservation processes. This village was part of a larger research project that 
examined community conservation in two States and four villages in India. 
50 This is the phrase Habermas uses in his preface to Between Facts and Norms. 
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Nevertheless, each model has a different crucial point as well: the participatory debate, 

which is focused on the necessity of employing procedures of direct democracy and on the 

importance of expanding these procedures to encourage substantial democracy in a way 

which reduces social and economic disparities and assures the successful enjoyment of 

political rights for the individual. The focal point of deliberative democracy is “the exercise of 

sovereignty in the discursive processes of collective will-formation, which must be legally 

institutionalized.”51 “Deliberative theory, recognizing the informal space of public opinion as 

essential for the political process of discursive development, defends the expansion of spaces 

in which will-formation constitutes itself. The same is true for the participatory conception, 

and the intensification of social movements such as grass-roots associations as necessary for 

the improvement of democracy”.52 

Nevertheless, there is a meeting point between the two models which offers a better 

option for the enhancement of democracy in its strive for political legitimacy. It is articulated 

in an integrated democratic system, which unites mechanisms of direct participation and 

deliberation with instruments of representative democracy53, interpreting them as “compatible 

and complementary systems”.54 

 

 

1.2. What is environment? 

 
The most famous definition of “environment” is that given by Albert Einstein who once said 

“The environment is everything that isn’t me” 
 

The origin of the term environment is French, deriving from “environner”, meaning “to 

encicle”. Since the beginning of the 1960s, new words have become apparent in several 

languages to convey the notion of environment: “Umwelt” (German), Mileu (Dutch), 

Ambiente (Italian), Medio Ambiente (Spanish), Meio ambiente (Portuguese). The word 

“environment” emerges from the worry over the potential ruin of natural resources and 

“processes on which life depends”.55  

According to Webster’s Dictionary, the general definition of environment is “the 

circumstances, objects, or conditions by which one is surrounded”.56 It continues with a more 

                                                 
51 D. Vitale: “Between deliberative and participatory democracy: A contribution on Habermas”, at p. 748 
52 D. Vitale: “Between deliberative and participatory democracy: A contribution on Habermas”, at p. 759 
53 As the system of political parties, the parliament and the executive power. 
54 Idem, pp. 739-766. 
55 A. Kiss and D. Shelton: International Environmental Law, New York 2000. 
56 Webster’s Ninth New Collegiate Dictionary, 1983. 
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precise explanation: “the complex of physical, chemical, and biotic factors (as climate, oil, 

and living things) that act upon an organism or an ecological community and ultimately 

determine its form and survival” and “the aggregate of social and cultural conditions that 

influence the life of an individual or community”. The last definition is very wide and covers 

“urban problems such as traffic congestion, crime and noise within the field of environmental 

protection.”57 

 

The focus of the next section will therefore be to put forward a general/legal definition 

of environment and to extend it to other legal contexts: to democracy and also to citizenship. 

It must be noted that some authoritative scholars have suggested that, from a legal point of 

view, a comprehensive idea of the environment does not exist. 

 

1.2.1 Anthropocentric relationship58  

First of all, it must be considered that the traditional idea of environment is based in 

anthropocentrism. The basis of this was created through the religious concept of the human 

person, which was considered to be the center of the universe.59 This idea was in particular 

broadcasted by the Western Christian thought.60 

Man, who personifies the reflection and the image of God, believes all the natural 

elements at his feet. By following this approach, the environment “is nothing other than an 

element submitted to man and to his necessities”. 61 

The anthropological relationship has been consolidated by modern man’s ability of 

manipulating nature, especially through technology. Even the idea of endless and unlimited 

progress, made possible by science, has led to such domination that nature is viewed as an 

element in human hands: from the man-image of God, to the man able to create whatever he 

wants, through manipulation of nature. 

                                                 
57 A. Kiss and D. Shelton: International Environmental Law, New York 2000. 
58 It should be remarked that I don’t want to examine the debate between the anthropocentric and ecocentric 
approach which can be found in theoretical legal theories. It is just useful to remember that from a legal point of 
view, most of international law reflects an anthropocentric approach. See for the ecocentric approach Deep 
Ecology, which emphasizes a nature-centred environmentalism; see W. Fox, “The Deep Ecology-Ecofeminism 
Debate and Its Parallels”, Environmental Ethics, 1989, at pp. 5-25; A. Naess, Ecology, Community, and Lifestyle, 
Cambridge 1989; J. Passmore, Man’s Responsibility for Nature: Ecological Problems and Western Traditions, 
London 1974. 
59 See V. Pace: “La comunità religiosa internazionale e l’ambiente” in Etica Ambiente Sviluppo, eds A. 
Postiglione and A. Pavan, Napoli 2001, at p. 15 
60 S. Zamagni, “Global Environmental Change, Rationality and Ethics”, in: The Environment After Rio, eds L. 
Campiglio, L. Pineschi, D. Siniscalco and T. Treves, 1994, at pp. 235-237. 
61 F. Fraccia: “The Legal Definition of Environment: From Rights to Duties”, Research Paper, n. 2009, 
http://ssrn.com/abstract=850488. 
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Nowadays this viewpoint can no longer be sustained; it is no longer possible to 

maintain the idea of the environment as something to be exploited and submitted by man and 

his boundless will.62 

Indeed, the growth of environmental problems and environmental degradation forces 

the citizens of the world to realize that the world is one. In fact, today mankind has the 

“power to change our global environmental irreversibly, with profoundly damaging effects on 

the robustness and integrity of the planet and the heritage that we pass to future 

generations.”63 Hence, there is a new environmental conscience and a global consensus as 

regards the environmental obligation of protection of Earth, with regard to future generations 

as well. The consequence of this moral dimension has demonstrated that the environment has 

gained importance among many green philosophies as well as green thoughts by the 

dimension of duties and responsibilities of States and citizens.64  

The legal answer to this situation is the creation of environmental law, functioning as a 

set of rules for re-establishing the equilibrium between man and nature. Environmental law 

“springs from the understanding that the environment determines the form and survival of an 

organism or community; thus, national, regional and international efforts must be taken to 

ensure the continued viability of the planet and the sustainability of its myriad species”.65 

At this point, we are able to go back to the definition of environment from a legal 

approach and to study what environment means for International Law, European Law as well 

as any consequences for jurisprudence. Nevertheless, it should be noted that it is very hard to 

find a unique and universally recognized concept of environment in laws devoted to 

disciplining the specific subjects. In general, the legal approach to “environment” therefore is 

to separate regulations in broad categories. 

 

 

 

 

 

                                                 
62 The historian Simon Shama expresses the point well in his book, Landscape and memory “Although erare 
accustomed to separate nature and human perception into two realms, they are, in fact, indivisible. Before it can 
ever be a repose for the senses, landscape is the work of the mind. Its scenery is built up as much form strata of 
memory as from layers of rock” See S. Shama: Landscape and memory, Fontana 1995. 
63 E. Brown Weiss: “Our rights and obligations to future generations for the environment”, American Journal of 
International Law, 1990, at pp. 198-207 
64 This point will be better analyse in the next section. See R. Attfield, The Ethics of Environmental Concern, 
Athens 1983.  
65 A. Kiss and D. Shelton: International Environmental Law, New York 2000. 
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1.2.2 Legal approach 

1.2.2.1 International context 

From an international point of view, there is not only one definition; some indeed include 

only natural elements and others also a social dimension. For example, Principle 2 of the 1972 

Stockholm Declaration states that  

 
“The natural resources of the earth, including the air, water, land, flora and fauna and especially representative 

samples of natural ecosystems, must be safeguarded for the benefit of present and future generations through 

careful planning or management, as appropriate.”66 

 

Moreover, a program of UNESCO in 1988 used the term “biosphere” to designate the 

totality of our environment to where all life is concentrated.67 

Furthermore, some international treaties contain some form of a working concept for 

the environment by adopting definitions appropriate for their purpose. The 1979 Long-range 

Transboundary Air Pollution Convention, for example, has a definition of  

 
“environment that includes agriculture, forestry, materials, aquatic and other natural ecosystems and 

visibility.” 

 

The convention on Civil Liability for Environmental Damage resulting from activities 

dangerous to the environment, includes in this definition :  

 
“for the purpose of this Convention… Environment includes: a) natural resources both abiotic and 

biotic, such air water, soil fauna and flora and the interaction between the same factors; b) property 

which forms part o the cultural heritage; and the characteristic aspects of the landscape”.68  

 

Thus, the man-made environment, including buildings, monuments or other structures 

and landscapes are considered a part of the environment to be protected.69 

The International Court of Justice also includes a social dimension in the definition of 

the environment, stating that  
 

                                                 
66 Stockholm Conference, declaration on the Human Environment, Principle 1, Report of the United Nations 
Conference on the Human Environment, New York, 1973. 
67 Belongs to the Earth: UNESCO’s Man and the Biosphere Program, 1988; see A. Kiss and D. Shelton: 
International Environmental Law, New York 2000. 
68 Art. 2 of Convention on Civil Liability for Damage Resulting from Activities Dangerous to the Environment, 
arts. 13-16, June 21, 1993, 32 I.L.M. 1228. 
69 J. Thornton and S. Beckwith: Environmental Law, London 2004, at p.1 
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“the environment is not an abstraction but represents the living space, the quality of life and the very 

health of human beings, including generations unborn”.70 

 

1.2.2.2. European context 

It is also possible to identify several definitions at the European level. For example, a text of 

the Council of the European Community includes  

 
“water air and land and they inter-relationship as well as relationships between them and any living 

organism”.71 

 

The term “environment” could be said to cover  

 
“all those elements which in their complex inter-relationships form the framework, setting and living 

conditions for mankind, by their very existence of by virtue of their impact”.72 

 

The EC Treaty indicates, without expressly interpreting the term, in conformity with 

Art 174 (1) and 174 (2), that the shape of the environment extends to human beings, natural 

resources, land us, town and country planning, waste and water. Thus, in principle this 

includes almost all areas of the environment, in particular fauna and flora and climate. The 

inclusion of town and country planning underlines the fact that the environment includes 

man-made as well as natural elements.73  

 

 

                                                 
70 International Court of Justice, Advisory opinion of 8 July 1996. 
71 Council Directive of June 27, 1967, 1967 O.J.; See: A. Kiss and D. Shelton: International Environmental Law, 
New York 2000. 
72 EEC, OJ C 115, May 1976, p 2. See also: M.-L. Larsson, The Law of Environmental Damage, Stockholm 
1999, at p.121 
73 J. Thornton and S. Beckwith: Environmental Law, London 2004, at p.1 Other definitions that encompass the 
link between the environmental elements are provided in Directives which keep out man-made things. Listing 
“water, air and land and their inter-relationships as well as between them and any living organism” Article 
2(1)(c)Council Directive 67/548/EEC of 27 June 1967 on the Approximation of Laws, Regulations and 
Administrative Provisions Relating to the Classification, Packaging and Labelling of Dangerous Substances, OJ 
1967, L 196/1 ff.; Article 2 (12) of Council Directive 91/414/EEC of 15 July 1991 Concerning the Placing of 
Plant Protection Products on the Market, OJ 1991, L 230/1 ff.; another example for a wider definition not 
including man-made things is to define the environment to be the natural surroundings of or the complex of 
external factors that acts upon an organism, an ecological community, or plant and animal life in general, Allen, 
Robert (ed.): The New Penguin English Dictionary, p. 465. 
In particular, Article 2(1)(a) of Directive 2003/4/EC (Directive 2003/4/EC of the European Parliament And Of 
The Council of 28 January 2003 On Public Access to Environmental Information and Repealing Council 
Directive 90/313/EEC, OJ 2003, L 41/26 ff.) which implements the Aarhus Convention comprises as 
environmental elements air, atmosphere, water, soil, land, landscape, natural sites, biological diversity and its 
components, including genetically modified organisms, and the interaction among these elements. 
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1.2.2.3. Doctrine 

Given the absence of an official and authoritative definition of environment at the 

international as well as European level, the doctrine has suggested different categories. Kiss 

has stated that in law “environment” can refer to a limited area or encompass the entire planet, 

including the atmosphere and stratosphere.74 In comparison, Rodgers uses the categories of 

“human”, containing health, social and other man-made conditions, versus “natural” 

environment, including the physical condition of the land, air and water.75 Three groups have 

been suggested by Salter. Firstly, under the heading of “natural” environment, the protection 

of environmental media is captured; the second category is the “man made” environment 

including the cultural heritage. And finally, a third category concerns “human” environment, 

including regulation on food, products, safety issues, leisure and economic health as 

consumer protection, eco-labeling, and so forth.76 

Cano also has classified the total environment as composed of three categories: the 

natural environment made up of natural resources; the created environment, i.e., things or 

institutions created by mankind; and the induced environment, i.e., the results of man's 

utilization of natural resources in agriculture, forestry, animal husbandry, pisci-culture, etc..77 

Finally, Sands has underlined four possible elements which can be found in 

international acts: “fauna, flora, soil, water and climatic factors; material assets, including 

archaeological and cultural heritage; the landscape and environmental amenity; and the 

interrelationship between the above factors”.78 

 

The link of the above definitions can be seen in their embodiment of a broad 

understanding of environment, in which all natural elements and sometimes also social 

characteristics are encompassed. This is also due to the reason that all human activities have 

an effect on the environment and thus, this makes it difficult to reach an all-inclusive final 

definition of environment. 

                                                 
74 A. Kiss and D. Shelton: International Environmental Law, New York 2000. 
75 W. H. Rodgers: Environmental Law, London 1977. 
76 J. R. Salter: European Environmental Law, London 1994. 
77 G. J. Cano: “A Legal and Institutional Framework for Natural Resources Management”, Rome 1975. 
78 P. Sands: Principle of International Environmental Law, Cambridge 1995, at p. 629. 
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1.3. What is environmental democracy? 

 
“It was the environmental movement in the North that first challenged the overarching claims to legitimacy by 
political systems based on representative democracy…. During the 1970s and 1980s, thousands of young men 

and women protested against their democratically elected governments on the sitting of nuclear power 
stations. Simply because certain people had been elected by majority, they argued, was not enough to give 
them the untrammeled right to decide how the local environment could be used without the consent of the 

people who were worst affected by this decision. They essentially wanted a deepening of the democratic 
process.”79 

  

This section will analyze the theoretical construction of environmental democracy as has been 

identified to be found in green political thought. The birth of modern environmental thought 

is related happenings in the decade following 1962: the publication of Silent Spring, the 

“clarion call” on pesticides poisoning from Rachel Carson80, and the 1972 Stockholm 

Conference on the Human Environment, which created the basis of the United Nations 

Environment Programme. In that period, it can be said that the environmental movement and 

its underlying philosophies were becoming a global phenomenon.81  

The key ideological distinction within environmental thoughts concerns their method 

of construing a State which answers to the environment problems. 

The starting point of all green political theories, in all its organizational and 

ideological diversity, concerns proposals of an alternative to the liberal representative system, 

which was early recognized as unable to resolve environmental problems.82 Moreover, it 

should be underlined that ecological thinking does not necessarily lead to democracy and 

democratic theory is not obviously pro-ecological. Indeed, in the 1970s and 1980s the 

dominant thoughts were, on the one hand, the authoritarian model and, on the other hand, the 

anarchical model. Both models shared, despite their stark opposition to one another, a 

perception of ecological crisis and the conviction that this crisis called for a rapid and 

dramatic transformation of the established order.83 Nevertheless, since the 1990s different 

theories came up, which, while always skeptical of the greening capacity of liberal democratic 

institutions, have envisaged strong democratic alternatives arising, through evolution and not 

revolution, from existing liberal democratic regimes. 

                                                 
79 P. Hay: A companion to Environmental Thought, Edinburgh 2002. 
80 R. Carson: Silent Spring, Boston 1962. 
81 Much work has explored the relationship between democracy and ecology: R. Eckersley, The Green State: 
Rethinking Democracy and Sovereignty, Cambridge 2004; M. Mason: Environmental Democracy, London 1999; 
W. Howard: "Environmental democracy: Use it or lose it.”, National Wildlife, Vol. 34, 1996; R. Eckersley: 
“Ecofeminism and Environmental Democracy: Exploring the Connections”, Women & Environments 
International Magazine, 2001, at. p. 52; S. Jasanoff: “The dilemma of environmental democracy”, Science & 
Technology, Vol. 13, 1996, at. p. 2. 
82 S. Graham: Deliberative Democracy and the Environment, London 2003, at p. 53. 
83 D. Torgerson: “Constituting Green Democracy: A political project”, The Good Society, Vol. 17, 2008, at p.18. 
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Hence the first part of the sub-section is a brief survey of the key environmentalist 

positions regarding the abovementioned models, and the second part examines the literature 

on democracy, in particular with regard to the participatory approach as well as the 

deliberative approach. 

 

1.3.1. Different theories in the political green thought  

1.3.1.1. Authoritarian perspective 

Some green theorists have argued that protection of environment and long term human 

survival, require authoritarian politics.84 

The point of departure with regard to the authoritarian perspective can be held to be 

the laying of trust in the coercive powers of the State in a way that involves the reduction, if 

not total abolition, of traditional constitutional boundaries.85 

The guiding idea was that the environmental crisis requires an “extraordinary 

concentration of power capable of suppressing human wants that, if left unchecked, would 

overwhelm the carrying capacity of the earth”.86 Thus, the argument is that democratic 

government is not determined enough; a concentration of power able, both, to overtake 

opposition from a disobedient and non-environmental friendly citizen, and to establish a 

policy for the common good, is indispensable. 

The consequence of this model is the rejection of the idea of liberal democracy, in 

which the citizens are viewed as individuals acting to accomplish their objectives in a 

framework regulated by constitutionally granted legal rights and duties. Moreover, the model 

searches for possibilities to have more direct control over individuals. 

This environmental thought was defined “Hobbesian deeply despairing and anti 

democratic”.87 Garrett Hardin, in his famous essay Tragedy of the Commons, made the most 

                                                 
84 W. Ophuls: Ecology and the Politics of Scarcity: A Prologue to a Political Theory of the Steady State, San 
Francisco 1977; R. Heilbronner: An Inquiry into the Human Prospect, New York 1974; Paehlke, “Democracy, 
bureaucracy, and environmentalism”, Environmental Ethics, 1988, at p. 291; J. Passmore: Man’s Responsibility 
for Nature: Ecological Problems and Western Traditions, New York 1974. 
85 The works of William Ophuls, Garrett Harden, and Robert Helibroner are associated with the authoritarian 
perspective. See K.J. Walker, “The Environmental Crisis: A Critique of Neo-Hobbesian Responses,” Polity, vol. 
21, 1988, at pp. 67–81. 
86 D. Torgerson: “Constituting Green Democracy: A political project”, The Good Society, Vol 17, N. 2, 2008, at 
p.18. 
87 P. Hay: A companion to Environmental Thought, Edinburgh 2002, at p. 174; R. Heilbroner: An Inquiry into the 
Human Prosepct, New York 1974; W. Ophuls: Ecology and the Politics of Scarcity: A Prologue to a Political 
Theory of the Steady State, San Francisco 1977. 
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explicit conceptualization of an illiberal authoritarian ecological politics.88 He warned about 

the impending perils of unrestrained and uncontrolled natural resource exploitation and 

environmental mismanagement: individuals are predisposed to over-exploit resources and pay 

no attention to the damage their economic actions cause on the environment. Gleditsch and 

Sverdlop89 note that Hardin does not encourage confidence in the effects of economic and 

political freedom on environmental quality, as he states that “freedom in the commons brings 

ruin to all”.90 Moreover, according to Hardin, the population growth must be curtailed. 

However, one cannot find a solution to this problem by purely scientific means, but he instead 

looks to politics for answers.91 Hence, to avoid the inevitable tragedy, the freedom of private 

individuals must be drastically restricted and many of the rights we take for granted must be 

eliminated.92  

 

1.3.1.2. Anarchical perspective 

The anarchist answer to the environmental emergency is not the envisioned conservation of a 

hierarchy as proposed by the authoritarian approach, but instead they considered exactly this 

hierarchy “the problem, not the solution”.93 Indeed, the anarchist perspective was based on the 

idea, that the true origins of ecological problems were not uncontrolled human desires, as 

supported by the authoritarian model, but “hierarchical social structures, able of distorting the 

human potential to create cooperative communities in ecological harmony with nature”.94  

According to the anarchist approach, the crisis requires an “institutional 

transformation toward a pattern of decentralized, egalitarian and self-managing local 

communities attuned to ecological constraints and complexities”.95 

                                                 
88 G. Hardin, “The Tragedy of the Commons.” Science, 1968, at pp. 1243-1248. J. Hartmann,: “Democracy, 
Development and Environmental Sustainability”, in: In Green Globe Yearbook of International Cooperation on 
Environment and Development, eds. H.O. Bergesen and G. Parmann, Oxford 1992, at p. 49-57. 
89 Gleditsch, Nils P. and B.O. Sverdlop: “Democracy and the Environment” in: Human Security and the 
Environment: International Comparisons, eds. E. Paper and M. Redclift, London 2003, at p. 70 
90 G. Hardin: “The Tragedy of the Commons”, at p. 1244; J. Hartmann: “Democracy, Development and 
Environmental Sustainability”, in: In Green Globe Yearbook of International Cooperation on Environment and 
Development, pp. 49-57. 
91 Anti-democratic tendencies have also emerged in the activism of green groups such as Earth First!, with 
published an article citing the benefits of the AIDS epidemic to the ecology, suggesting that the disease should 
be allowed to run its course. See A. Dobson: Green political thought, London 1995, at. p. 62. 
92 Also Heilbronner argues that population growth poses a primary threat to environmental quality. Autocracies 
can curtail human reproduction, but democracies respect citizen rights, including that of procreation. See R. 
Heilbronner: An Inquiry into the Human Prospect, New York 1974. 
93 D. Torgerson: “Constituting Green Democracy: A political project”, at p.18 
94 M. Kenny: “Paradoxes of Community”, in: Democracy and Green Political Thought, eds. B. Doherty and M. 
de Geus, London 1996, at. p. 23. 
95 D. Torgerson: “Constituting Green Democracy: A political project”, The Good Society, Vol. 17, N. 2, 2008, at 
p. 18. 
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The fundamental points in this perspective were, on one hand, the abolition of the 

State. Such transformation would be a revolutionary project, supported by a multiplicity of 

rising social movements, of which the green movement would be of crucial importance96; on 

the other hand, the employment of citizens only as tool to achieve its goals through 

revolutionary renovation.97 

 

1.3.1.3. Democracy perspective 

The consequences of democracy on the environment are debated. Some scholars argue that 

democracy improves environmental quality, while others deduce that democracy increases 

environmental degradation or leads to environmental policy inaction where an environmental 

crisis is concerned. 

For example, it has been maintained by Midlarksy that democracy is often connected 

with policy inaction where environmental devastation is concerned. He hold that first, there is 

the propensity of democracies to please competing interest groups. “Corporation and 

environmental groups can fight each other to a standstill, leaving a decision making vacuum 

instead of a direct impact of democracy on the environment. As the result of budget 

constraints, democracies may not be responsive to environmental imperatives but to more 

pressing issues of the economic subsistence of major portions of the voting public”.98 Second, 

democracies may be indisposed to improve the status of environment, since some interest 

groups, as for instance industrial associations, are expected to have a better standing through 

democracy than environmental policies.  

Nevertheless, according to the majority of scholars, democratization is pragmatically 

necessary for States to become more ecologically sound. A lack of democracy is at the root of 

many ecological problems.99 Schultz and Crockett100 and Payne101 affirm that political rights 

and freedom of information help to promote environmental groups, raise public awareness 

and encourage environmental legislation. Democracies are more reactive to the environmental 

                                                 
96 The classic statement is Murray Bookchin: “Ecology and Revolutionary Thought”, in: his Post-Scarcity 
Anarchism, San Francisco 1971. 
97 D. Torgerson: “Constituting Green Democracy: A political project”, at p. 18. 
98 M. Midlarsky: “Democracy and the Environment: An Empirical Assessment”, Journal of Peace Research, 
Vol. 35, 1998, pp. 341-361, at p. 351. 
99 J. Rocheleau: “Democracy and Ecological Soundness”, Ethics and the Environmental, Vol. 4, 1999, at p.38 
100 C. B. Schultz and T.R. Crockett: “Economic Development, Democratisation, and Environmental Protection in 
Eastern Europe”, Boston College Environmental Affairs Law Review, vol. 18, 1990, at pp. 53-84. 
101 R. A. Payne: “Freedom and the Environment”, Journal of Democracy, vol. 6, 1995, at pp. 41-55. 
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needs of the public than autocracies are102, and fulfill their obligations as contained in 

international environmental treaties and agreements.103 

According to Gleditsch and Sverdlop, democracies respect human life more than 

autocracies and they are more responsive to environmental crises. It has been remarked by 

Lietzmann and Vest, that to the extent that democracies engage in fewer wars, they should 

also have a higher level of environmental quality, because generally war devastates the 

environment.104 Moreover, Sen points out that famines tend to support environmental 

degradation because they turn away from longer-run environmental concerns.105 Since 

famines typically do not occur in democracies, environmental quality is expected to be higher 

in democracies than in autocracies. 

Despite the above pro and contra positions of democracy, this form of government is 

actually the only solution to the ecological crisis.106 However, there are empirical studies on 

the outcome of democracy, which indicate that if a rise in the level of democracy leads to 

economic growth, democracy could incidentally cause more environmental degradation at the 

initial stage of development and only help to reduce it later.107 

Established that to better protect the environment, democracy is necessary, which kind 

of democracy can build an environmental democracy? I have argued above that, although 

deliberation and participation are distinct and independent elements, the radical 

democratization of democracy, which is crucial for the reduction of deficit of legitimacy with 

regard to contemporary politics, can only succeed if participation and deliberation are 

regarded as two key elements in the process of collective decision-making. From the 

                                                 
102 V. Kotov and E. Nikitina: “Russia and International Environmental Cooperation.” in Green Globe Yearbook 
of International Cooperation on Environment and Development, eds by H.O. Bergesen and G. Parmann, Oxford 
1995, at pp. 17-27. 
103 E. Neumayer: “Do Democracies Exhibit Stronger International Cross Sectional Analysis”, Journal of Peace 
Research, 2002, pp. 139-164; E. B. Weiss and H. K. Jacobsen: “Getting Countries to Comply with International 
Agreements”, Environment, vol. 41, 1999, at pp. 16-23. E. Berge: “Democracy and Human Rights: Conditions 
for Sustainable Resource Utilization” in: Who Pays the Price? The Socio cultural Context of Environmental 
Crisis, ed B.R. Johnson, at pp. 187-193, Covelo 1994 
104 K. M. Lietzmann and D. Gary Vest: Environment & Security in an International Context. North Atlantic 
Treaty Organization, Committee on the Challenges of Modern Society, Report 232, 1999; see also N.P. 
Gleditsch: “Armed Conflict and the Environment: A Critique of the Literature.” Journal of 
Peace Research, 1998, pp. 381-400. 
105 A. Sen: “Liberty and Poverty: Political Rights and Economics”, New Republic, 1994, at pp. 31-37. 
106 T. Stein: “The Ecological Crisis – A Challenge to Constitutional Democracy? Does the Constitutional and 
Democratic System Work?”, Constellations, Vol. 4, 1998, at p. 420.  
107 Q. Li and R. Reuveny: “Economic Globalisation and Democracy: An Empirical Analysis”, British Journal of 
Political Science, 2003, pp. 29-54; K. Krutilla and R. Reuveny: “The Quality of Life in the Dynamics of 
Economic Development,” Environment and Development Economics, Vol. 7, 2002, pp. 23-45; T. Panayoto: 
Economic Growth and the Environment, Cambridge 2000; R. Reuveny: “Economic Growth, Environmental 
Scarcity and Conflict.” Global Environmental Politics, 2002, pp. 83-110. 
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environmental point of view, it is these forms of democracy as well which will better achieve 

environmental goals and build a new form of democracy: environmental democracy. 

However, environmental democracy has not only a formal dimension but also a spatial 

dimension as will be explained in the following.  

 

1.3.2. Environmental democracy  

1.3.2.1. Form of democracy 

How might we begin to reform and restructure actual political institutions so that they 

are more sensitive to environmental considerations?  

To answer this question, the stated point of many authors has been to observe the 

failure of representative democracy, and “the activities backgrounds and interest of political 

representatives and decision makes are seen as far removed from the lives and perspectives of 

citizens. Although periodic elections act the mandate that representatives enjoy extends over a 

period during which time citizens have very little impact on decisions made in their name”108. 

In deliberation and decisions representative democracy inadequately bears “the plurality of 

environmental values as well as the interest of non-nationals, future generations and non-

human nature”. 109 

Moreover citizenship, how it has been understood in representative democracy, is 

usually a passive affair which has led the electorate to a “spread of cynical attitudes about 

public affairs and the notion of a public good”.110 

Theories of participatory and deliberative democracy offer an interesting theoretical 

response to the abovementioned question: they promise institutions that support democratic 

deliberation, which will be aware of the “plurality of environmental value and which promote 

political judgments that takes into consideration different perspectives on the non-human 

world and promises a political environment within which the plurality of environmental 

values can be effectively and sensitively assessed and considered in decision-making 

processes.” 111 

Deliberative democracy is thus of interest to greens for a number of motives: it 

suggests conditions under which citizens can meet and exchange views on environmental 

knowledge and value, and it will be more possible to incorporate these in their judgments and 

                                                 
108 S. Graham: Deliberative Democracy and the Environment, London 2003, at p. 53. 
109 S. Graham: Deliberative Democracy and the Environment, London 2003, at p. 53. 
110 C. Offe and U. K. Preuss: “Democratic institutions and Moral Resources”, in: Political Theory Today, ed D. 
Held, Cambridge 1991, at p.165. 
111 S. Graham: Deliberative Democracy and the Environment, at p. 54. 
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practices.112 Moreover, deliberative processes present a favorable arena in which citizens can 

find alternative ways of conceptualizing relations between human and non-human worlds. 

Nevertheless, the potential merits of deliberative democracy have been criticized, 

because this model, for the most aspects, continues to be extremely abstract and theoretical. 

Hence, deliberative democracy has to be understood as a constructive project, and 

consequently it is necessary to institutionalize it by law. Graham has suggested three potential 

deliberative instruments that could encourage augmented participation and deliberation by 

citizens in the decision-making process and help the citizen practice in verbalization, 

enforcement and evaluation of environmental policy: mediation113, citizens forums114 and 

referendums and citizen initiatives.115  

Indeed, an informed and legally empowered citizen is the most important aspect of 

environmental democratization. For this reason, deliberative democracy has to be integrated 

by the participative democracy which acknowledges a range of procedural rights, ranging 

from the right to information, right of legal redress and rights of participation.  

As regards these rights, Graham argued, “Democratic deliberation cannot effectively 

progress without adequate environmental information, much of which is held by public and 

private authorities. Legal redress offers the opportunity to object to decisions and actions o 

public and private bodies that contravene environmental rights and law. Thus, environmental 

law acts as a legitimate constraint on the outcomes of democratic policy making. But given 

the right to participation, the content of environmental policy, standards and law itself 

                                                 
112 J. Barry: Rethinking Green Politics, London 1999. 
113 Mediation brings together different parties who are in dispute and aims to achieve resolution of conflict such 
that all parties involved are satisfied and in agreement as to the way forward. Environmental mediator in practice 
create political spaces in which conflicting parties speak and listen, recollect their experiences and express their 
needs, articulate their interests and invoke their commitments 
114 There are three types of citizens forums namely deliberative opinion pools, citizens’ juries and consensus 
conferences, which provide the space for citizens to deliberate on pressing policy issues. Those types share a 
number of features: across-section of the population is brought together for three to for days to discuss an issue 
of public concern; citizens are exposed to a variety of information and here a wide range o views form witnesses 
whom they are able to cross-examine; and fairness of the proceedings is entrusted to an independent facilitation 
organisation. For example a trial citizen juries on waste policy in Ireland B. Flynn: “ Planning Cells and Citizen 
Juries in Environmental Policy: Deliberation and Its limits, in: Public Participation and Better environmental 
Decisions, ed. F. Coenen, Enschede2008, p. 57-72. Flynn discusses the promises and the limits of planning cells 
and citizens juries for environmental decision-making, illustrated with comparative evidence and an Irish case 
study concerning waste policy. 
115 Both’s method are two processes by which a population can vote directly on policy issues. Referendums can 
be advisory or mandatory and the initiative offers a process through which citizens are able to put forward new 
legislation or nullify existing laws. 
See also Smith G. and Wales C.: “Citizens’ juries and deliberative democracy, Political Studies, Vol. 1, 2000, 
pp. 51-66; Renn O.: Fairness and competence in citizen participation: Evaluation models for environmental 
discourse, Dordrecht 1995. 
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becomes legitimate subject of democratic deliberation”.116 Indeed, according to Eckersley 

“the introduction of environmental rights clearly has the potential to alter radically the 

established framework of decision making in favor of the environment”.117 Such procedural 

rights “would not only help to redress the current under-representation of environmental 

interests but would also provide a firmer guarantee of environmental decision making 

according to law – thereby redressing the pervasive ‘implementation deficit’ in environmental 

law and administration.”118 

 

1.3.2.2. Space of democracy 

The second dimension of environmental democracy that I will study is the spatial one. 

Environmental problems can be divided into two categories: those which are 

principally dealt with by global management; and those which are primarily addressed by 

local management.  

The first group of problems consists of the pollution of global commons, as e.g. the 

oceans, atmosphere and Antarctica, international trade in toxic wastes and hazardous 

substances, and compensation for the ecological costs of producing internationally traded 

commodities.119 The action framework for solving these problems will have to be created at 

the global level, through a global environmental democracy, or as it has been called by 

Eckersley through a “transnationalised environmental democracy”, which responds in 

particular to transnational problems.120 

                                                 
116 S. Graham: Deliberative Democracy and the Environment, London 2003, at p. 108. 
117 R. Eckersley: “Greening Liberal Democracy: The Rights Discourse Revisited”, Democracy and Green 
Political Thought, Ed B. Doherty and M. de Geus, London 1996, at p. 216, The author propose to concretise this 
right the introduction of an environmental bill of rights embodied in ordinary legislation or the constitution 
which declare that citizens have a right to ensure that environmental quality is maintained in accordance whit the 
standards set by current environmental law. See also T. Hayward: “Constitutional Environmental Rights: A Case 
for Political Analysis”, Political studies, Vol. 48, 2000, pp. 558- 572, at p. 563. 
118 R. Eckersley: “Delierative Democracy, Ecological Representation and Risk: Towards a Democracy of the 
Affected”, Democratic Innovation: Deliberation, Representation and Association, eds. Saward M., London 
2000, at p. 230. Again Eckersley has also suggested a different kind of procedural constitutional mechanism to 
ensure the enforcement of substantive environmental rights: the constitutional entrenchment of the precautionary 
principle provide by the principle 15 of the Rio Declaration which provide “Where there are threats of seours or 
irreversible damage, lack of full scientific certainty should not be used as a reason for postponing cost-effective 
measure to present environmental degradation”. 
As Graham has suggested the “principle would act as a procedural norm in the policy-making process and could 
also benefit citizens seeding legal redress against decisions that generate potential environmental risk, because 
the burden of proof would b on the defendant to show why preventative action is not necessary” 
S. Graham: Deliberative Democracy and the Environment, London 2003, at p. 111. 
119 A. Agarwal and S. Narain: “A proposal for global environmental democracy”, Earth Island Journal, 1992, at. 
P. 7. 
120 R. Eckersley: The Green State: Rethinking Democracy and Sovereignty, Cambridge 2004, at pp. 197-198. 
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The most realistic means of extending the global dimension of democracy is through 

multilateral agreements between States, which generate overlapping, additional systems of 

rule, which on their behalf dynamically employ existing territorial governance rules and 

structures. According to Eckersley, there are already several multilateral initiatives that have 

moved along on this path, which not only proves the realistic possibility of such approach but 

also the realistic possibility of emergence of transnational States. The most significant 

example is the Aarhus Convention, which, as the UN Secretary General has described, is the 

most “ambitious venture in the area of environmental democracy” so far undertaken under the 

auspices of the UN.121 In this sense, it represents the first international convention dedicated 

to creating transboundary rights of individuals.122 

 

Global environmental issues and solutions “require also local approaches.”123  

Thus, local environmental democracy can been necessary to solve the second category 

of environmental problems, such as e.g. soil erosion, desertification, deforestation, water 

pollution, air pollution, and protection of nature parks, sanctuaries and areas of biodiversity. 

Indeed local communities can be more capable of determining and managing systems of 

environmental protection and sustainable use which function for the amelioration of such 

problems.124  

However, this does not mean that these problems can be left completely to local 

communities to resolve. National, regional and global help and ground has to play a decisive 

task in making community management effective. Regional organizations and States become 

“local agents of the common good”, facilitating transboundary democracy.  

Hence, local environmental democracy refers to a community's right to manage its 

immediate environment through deliberative and participatory institutions. Moreover, all 

States should commit themselves that they will build a new system of governance within their 

countries. A system of local level governance, through open and participatory institutions, and 

with inalienable rights to care for, use and manage their immediate environment.  

                                                 
121 The UNECE Convention on Access to Information, Public Participation in Decision-making and Access to 
Justice in Environmental Matters, usually known as the Aarhus Convention, was signed on June 25, 1998 in the 
Danish city of Aarhus. See Kofi Annan, Foreword, in: The Aarhus Convention: An Implementation Guide, at p. 
v.; see also D. Bell: “Sustainability through democratisation? the Aarhus convention and the future of 
environmental decision-making in Europe”, at pp. 94-112, in :Europe, Globalisation and the Challenge of 
Sustainability, eds J. Barry, B. Baxter and R. Dunphy, London, 2004. 
122 R. Eckersley: The Green State: Rethinking Democracy and Sovereignty, Cambridge 2004, at pp. 193-194. 
123 Tun Myint: “Democracy in Global Environmental Governance: Issues, Interests, and Actors in the Mekong 
and the Rhine”, Indiana Journal of Global Legal Studies, 2003, Vol. 10, at p. 287. 
124 A. Agarwal and S. Narain: “A proposal for global environmental democracy”, Earth Island Journal, Vol. 7, 
1992, at pp. 1-8. 
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The promotion of environmental democracy by States should require that all 

governments grant to their citizens a clear environmental right to a clean and healthy 

environment and as well as procedural environmental rights. It is crucial that every citizen in 

the world should have the right to challenge, in court, any decision that affects his or her 

immediate environment.  

Setting up systems of global and local management involves the promotion of a new 

concept of citizenship in order to manage the problems which stem from the ecological crisis: 

environmental citizenship. In any democratic framework, citizenship is built upon a system of 

both rights and duties. The environmental citizenship derives from the idea that there are 

specific rights and duties vis-à-vis citizens and in the case of the environment also rights and 

duties vis-à-vis future generations.  

Thus, in the following section I will analyze the concept of citizenship in environmental 

democracy. 
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Section 2: The actors of environmental democracy 
 

Democracy requires that the government be not only of the people and for the people, but also by the people.125  
Abraham Lincoln  

 

The growing environmental crisis is pushing the citizens of Earth to realize that the world is 

one and that it has to be used and managed in a suitable manner.126 States seem to realize 

slowly that they cannot create sustainable societies on their own, but that they have to 

recognize a role for the civil society in the process of achieving environmental objectives. It 

can be assumed that ‘sustainable development’ is one of these objectives, broadly committed 

to by governments around the world. Moreover, the ‘turn to citizenship’ implies that citizens 

as well as governments have a role to play in carrying this obligation.127 

Hence, achieving ecological aims requires a process of democratization, due to the fact 

also that economic transformations, scientific-technological progress and daily life changes 

will not be enough. Citizens’ participation in environmental decision-making is seen as 

essential, and as we already have seen, this is possible only through modification of liberal 

institutions. The environmental participatory rights approach as well as the environmental 

duties approach towards the promotion of ecological and environmental citizenship must be 

read in this context. 

In most green political thought proposals, ecological/environmental citizenship is seen 

as a tool to include the individuals in political participation. Stress is placed on rights of 

access to information, participation and access to justice, as well as on democratic models. 

Moreover, as mentioned above, obligations vis-à-vis to the future generations are also 

emphasized.128 

From this perspective, section 2, which will be dedicated to the actors of 

environmental democracy, has been divided into two parts. The first will analyze the 

                                                 
125 B. Gemmill and A. Bamidele-Izu: “The Role of NGOs and Civil Society in Global”, Global Environmental 
Governance – Options & Opportunities, 2002, at pp. 77–100. 
126 A. Agarwal and S. Narain: “A proposal for global environmental democracy”, Earth Island Journal, at p. 3.  
127 For instance the preamble of Aarhus Convention affirmes “The Parties to this Convention… Affirming the 
need to protect, preserve and improve the state of the environment and to ensure sustainable and environmentally 
sound development,” and “Desiring to promote environmental education to further the understanding of the 
environment and sustainable development and to encourage widespread public awareness of, and participation 
in, decisions affecting the environment and sustainable development”. 
A. Dobson and A.-V. Saiz: “Introduction”, Environmental Politics, 2005, at pp. 157-162; see too A. Dobson: 
Justice and the Environment: Conceptions of Environmental Sustainability and Dimensions of Social Justice, 
Oxford 1998. 
128 C. Melo-Escrihuela: “Promoting Ecological Citizenship: Rights, Duties and Political Agency”, An 
International E-Journal for Critical Geographies, 2008, at pp. 113-134. 
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theoretical construction of ecological/environmental citizenship129, setting out an account of 

substantive and procedural rights and the duties corresponding to this status; the second part 

will rapidly underline the essential points related to the role played by NGOs in 

environmental matters. 

 

 

2.1. Individuals: Ecological and environment citizen 

 
As Environment Canada has put it:  

Each of us has an effect on the environment every day; the key is to make this impact a positive one.  
We must all take responsibility for our own actions, 

 whether as individuals, or as members of a community or an organization.  
Let's work together and become good Environmental Citizens! If you don't, who will? 

(Environment Canada, 2004).130 
 

 

2.1.1. Theoretical conception  

Several theories have been studied regarding the different ways in which citizenship and 

environment might be related. On the one hand, sociologists have explored the issue of 

environmental identity, and on the other hand, political theorists have discussed issues of 

membership in relation to environmental citizenship.131 Concerning the latter, citizens in an 

environmental democracy have been called by diverse names, each term involving different 

features: for instance “ecological citizenship”132, “green citizenship”133, “environmental 

citizenship”134, “sustainability citizenship”135, “environmentally reasonable citizenship”136 or 

                                                 
129 The first Author which spoke about environmental citizenship was M. J. Barker: “The Environmental 
Citizenship Where to Begin”, Art Education, Vol. 23, 1970, at pp. 33-35. 
130 http://www.ns.ec.gc.ca/udo/who.html 
131 C. Hilson: “Greening citizenship: Boundaries of membership and the Environment”, Journal of 
Environmental Law, 2001, pp. 335-348, at p. 336. 
132 P. Christoff: “Ecological citizens and ecologically guided democracy”, in: Democracy and Green Political 
Thought. Sustainability, Rights and Citizenship, eds. B. Doherty and M. de Geus, London 1996, at pp. 151-169; 
A. Dobson: “Citizenship”, in: Political Theory and the Ecological Challenge, eds. A. Dobson and R. Eckersley, 
Cambridge 2005, at pp. 481-561; K. Milton and D. Curtin: “Ecological Citizenship”, in: Handbook of 
Citizenship Studies, eds F.Engin and S. Turner, London 2002, at pp. 293-304. 
133 D. Hartley: “Green citizenship”, Social Policy and Administration, Vol. 35, 2001, pp. 490-505. 
134 A. Dobson and D. Bell: “Introduction”, in: Environmental Citizenship, eds A. Dobson and D. Bell, 
Cambridge 2006, at pp. 1-17; E. Luque: “Researching environmental citizenship and its publics”, Environmental 
Politics, Vol. 14, 2005, at pp. 212-225. 
135 J. Barry: “Resistance is fertile: From environmental to sustainability citizenship”, in: Environmental 
Citizenship, eds A. Dobson and D. Bell, Cambridge 2006, at pp. 21-48; P. Hay: A companion to Environmental 
Thought, Edinburgh 2002. 
136 S. Hailwood: “Environmental citizenship as reasonable citizenship”, Environmental Politics, Vol. 14, 2005, at 
pp. 195-210 
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“ecological stewardship”137. For the purpose of this thesis, however, it is more useful to 

examine and define the diverse, but complementary, concepts of environmental and 

ecological citizenship. 

Hence, this analysis will start with elaborating on the interesting distinction between 

environmental and ecological citizenship made by Andrew Dobson, who is perhaps the most 

representative theorist of this trend, especially since his publication Citizenship and the 

Environment.138 It will continue with highlighting from a legal point of view the 

environmental rights linked with the sphere of environmental citizenship and the 

environmental duties linked more with the status of ecological citizenship.  

 

2.1.1.1 Environmental citizen 

Dobson uses the term environmental citizenship to deal with the connection between 

citizenship and sustainability from a liberal point of view. Thus, environmental citizenship is 

conceived as an extension of liberal citizenship: “by enshrining human environmental rights 

and rights of participation in the constitutional context, an environmental dimension to 

citizenship status would be introduced”.139 Environmental citizenship is attached to the State 

territory, and may be understood as an additional element to the traditional statement of the 

three elements of citizenship: civic, political, and social. Consequently, environmental 

citizenship implies a new set of human rights. 

Thus, environmental citizenship is articulated as a status “that would be guaranteed by 

virtue of enshrining environmental substantive and procedural rights in constitutions and 

laws”.140 In this respect, the Aarhus Convention serves as an example of how a rights-based 

conception of environmental citizenship could be instantiated.141 Hence, attempts to amplify 

citizens’ participation in decisions regarding the environment, and projects to fortify existing 

democratic institutions, are part of what environmental citizenship should be about.142 

 
                                                 
137 J. Barry: “Vulnerability and virtue: Democracy, dependency and ecological stewardship”, in: Democracy and 
the Claims of Nature, eds B.A. Minteer and B. Pepperman Taylor, Oxford 2002, at pp. 133-152. 
138 A. Dobson: Citizenship and the Environment, London 2003, at pp. 88-90. 
139 C. Melo-Escrihuela: Promoting Ecological Citizenship: Rights, Duties and Political Agency, at pp. 130 
140 E. Jelin: “Towards a Global Environmental Citizenship?”, Citizenship Studies, Vol. 4, 2000, at pp. 47-63. 
141 The preamble of Aarhus Convention recognizes that “Recognizing that, in the field of the environment, 
improved access to information and public participation in decision-making enhance the quality and the 
implementation of decisions, contribute to public awareness of environmental issues, give the public the 
opportunity to express its concerns and enable public authorities to take due account of such concerns” 
142 The preamble of Aarhus Convention recognizes also that “in the field of the environment, improved access to 
information and public participation in decision-making enhance the quality and the implementation of 
decisions, contribute to public awareness of environmental issues, give the public the opportunity to express its 
concerns and enable public authorities to take due account of such concerns,” 
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2.1.1.2 Ecological citizen 

The term ‘‘ecological citizen’’ in its original intention means ‘‘citizen of the world’’, rather 

than with regard to a particular polis, nation, or bioregion.143 Dobson considers ecological 

citizenship as a non-territorial form of citizenship, due to the fact that it extends beyond 

territorial boundaries of the nation-state and embraces both the private and public sphere.144 

The political-moral dimension inside which citizenship operates is humanity as a whole. This 

trans- or international notion of citizenship is especially of interest due to the circumstance 

that numerous environmental problems are trans- or international in character.145  

For Dobson, global injustice in the shape of disparate footprints and unbalanced power 

relations represents the historical situation on which ecological citizenship is built. It 

generates obligations for citizens to act so as to remedy these injustices. Thus, ecological 

citizenship emphasizes obligations and responsibilities rather than rights.146 

Despite the fact that environmental citizenship concentrates solely on the environment, 

ecological citizenship aspires to the promotion of global and environmental justice. In 

addition, ecological citizenship diverges from environmental citizenship in that the former 

foresees a different society that is not only sustainable but also just. Moreover, it points 

towards the fulfillment of duties in a way of assuring justice.147  

According to Dobson, the ecological citizen wants to make certain that his “ecological 

footprint”148 does not harm the capacity of present and future generations to “pursue activities 

important for their well-being.”149  

                                                 
143 A. Dobson: Citizenship and the Environment, at p. 67; See also J. Barry: “Resistance is fertile: from 
Environmental to Sustainability Citizenship”, in: Environmental Citizens, ed. A. Dobson and D. Bell, Cambridge 
2006, at pp 21-48. 
144 C. Melo-Escrihuela: “Promoting Ecological Citizenship: Rights, Duties and Political Agency”. 
145 A. Dobson and D. Bell: Environmental Citizens, pp. 5-6. 
146 It must be noted that the individuals have those rights and responsibilities 'as residents of planet Earth' vis-à-
vis the future generations, how we will see in detail later, and Nature. Draft declarations of human 
responsibilities such as the Earth Charter focus on duties toward the environment. See The Earth Charter, princs. 
pp. 4-5, Mar. 2000, available at http://www.earthcharter.org/files/charter/charter. pdf (encouraging the protection 
and restoration of ecological systems and taking action to prevent future environmental harm). Many proponents 
of this approach posit ecological rights or rights of nature as a construct to balance human rights, attempting to 
introduce ecological limitations on human rights. "The objective of these limitations is to implement an eco-
centric ethic in a manner which imposes responsibilities and duties upon humankind to take intrinsic values and 
the interests of the natural community into account when exercising its human rights. P. Taylor: “From 
Environmental to Ecological Human Rights: A New Dynamic in International Law?”, Geo International 
environmental Law Review, Vol. 10, 1998, at pp. 309-310; D. Shelton: “Human rights and the environment: 
what specific environmental rights have been recognized?”, Denver Journal of International Law and Policy, 
2006, Vol. 35, at pp. 26-46; B. Mank: Protecting the environment for future generations: a proposal for a 
republican superagency, in: New York University Environmental Law Journal, 1996, 5 , at pp. 445-514. 
147 C. Melo-Escrihuela: “Promoting Ecological Citizenship: Rights, Duties and Political Agency”, at pp.113-134. 
148 The term ‘‘ecological footprint’’ comes from M. Wackernagel and W. Rees, Our Ecological Footprint, 
British Columbia 1996.  
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It has also been underlined by Peter Christoff that the role of ecological citizenship, 

called by him “homo ecologicus”, is “to defend the rights of future generations and other 

species just as we are morally obliged, and increasingly legally require, to consider and 

protect the rights of those humans who cannot be defined as “morally competent””.150 This 

means that humans “must assume responsibility for the future humans and other species and 

“represent” their interest and potential choices according to the duties of environmental 

stewardship.”151 

 

The dominant position is that the transition toward environmental/ecological 

citizenship requires governmental policies to create the conditions and spaces for its exercise. 

It must be noted, that from a legal point of view, and not only theoretical, the Aarhus 

Convention is an example of how this duty can be incorporated and can be become legal 

obligation.152 

 Hence, in the following sections I will explore two of the main trends regarding the 

promotion of environmental/ecological citizenship in environmental democracy: the 

environmental rights approach and the environmental duty approach. 

 

2.1.2 Environmental rights 

The term environmental rights is often exploited as a common expression by many authors in 

the debate concerning the expansion of the rights-based approach to function as an 

environmental safeguard, and in general it encompasses substantive and procedural rights. 

Therefore, first of all it is fundamental to distinguish between these two categories of rights. 

While a substantive environmental right “would entitle the holder to a specific quality of 

environment, procedural environmental rights would entitle the holder to processes”, such as: 

appropriate access to information concerning the environment; participation in decision-

making processes; and access to justice relating to environmental matters.153 

                                                                                                                                                         
149 See A. Dobson: Justice and the Environment: Conceptions of Environmental Sustainability and Dimensions 
of Social Justice, Oxford 1998, at p. 119. 
150 P. Christoff : “Ecological Citizens and Ecologically Guided Democracy”, Democracy and Green Political 
Thought: Sustainability, Rights and Citizenship, London 1996, pp. 151-169, at p. 159. 
151 P. Hay: A companion to Environmental Thought. 
152 The Preamble of the Aarhus Convention recognizes that “every person has the right to live in an environment 
adequate to his or her health and well-being, and the duty, both individually and in association with others, to 
protect and improve the environment for the benefit of present and future generations,” 
153 S. J. Turner: A Substantive Environmental Right, Austin 2009, at p. 48. 
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Both types of rights have habitually been classified as beheld within the third group of 

human rights.154 This category covers solidarity rights, and is also known as the third 

generation of human rights.155 These rights are usually correlated to groups of peoples, rather 

than to individuals. The aspiration is to grant to certain groups rights relating to issues such as 

peace, development and environmental safeguard.156 

 

2.1.2.1 Substantive rights 

It should be noted, that a diversity of diverse expressions has been employed to express a 

potential substantive environmental right. For example, a right to a “healthy environment”, a 

“clean environment” and also a “right to environment” have been frequently expressed. The 

right to a “decent environment”, a “safe environment”, an “adequate environment”, a 

“satisfactory environment”, and a “viable environment” have been utilized as well. And the 

list is not complete, as there have been a variety of other terms.157 The common feature of all 

of these expressions is that they have been used with regard to the potential development of a 

substantive environmental right.158 The employment of diverse expressions mirrors also the 

general absence of the accepted advancement to a universal substantive environmental 

right.159 

Indeed, inside the field of international environmental law, there is no treaty that 

specifically and expressly establishes a universal substantive environmental right.  

Nevertheless, certain international declarations and reports have acknowledged links 

between human rights and the environment.  

At Stockholm in 1972 the UN Conference on the Human Environment stated that: 

 

                                                 
154 There are three broad groups: civil and political rights are those which provide individuals with rights and 
freedoms within their society (examples of there are the right to life, right to political participation); economic, 
social and cultural rights relate to the quality of life of individuals and communities (examples are the right or 
health and the right to education);and solidarity or third generation rights.  
155 P. Alston: “A third Generation of Solidarity Rights”, Netherlands International Law Review, 1982, at p. 307. 
156 Therefore they have the potential to fit into all three categories: for example, civil and political rights could be 
invoked to protect the right to life or procedural rights of participation. An example of economic and social and 
cultural rights being used may relate to an action brought to protect health standards owing to unwarranted levels 
of pollution. See S.J. Turner: A Substantive Environmental Right, at p. 17. 
157 Recently Turner in his essay A Substantive Environmental Right, has presented a draft suggesting the 
formulation” the human Right to a Good Environment” that represents an attempt to encompass a right to a good 
clean and healthy environment in which all ecosystems and natural systems are protected for all peoples. See S.J. 
Turner: A Substantive Environmental Right, at pp. 221-222. 
158 They reflect in addition the fact that some authors examine the question in terms of an anthropocentric right 
while others include the environment, including ecosystem and natural systems. 
159 S.J. Turner: A Substantive Environmental Right, at p. 17. 
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“Man has the fundamental rights to freedom, equality and adequate conditions of life in an environment 

of a quality that permits a life of dignity and will-being.”160 

 

In the Brundtland Report, entitled Our Common future, published in 1987, the World 

Commission on Environment and Development adopted a catalogue of legal principles for 

environmental protection and sustainable development, the first of which reads  
 

“All human beings have the fundamental right to an environment adequate for their health and well 

being”.161 

 

Twenty years after the Stockholm Conference, at the Rio Conference on Environment and 

Development, in 1992, this initial emphasis on a human rights perspective has not been 

maintained.162 Avoiding the terminology of rights altogether, the Rio Declaration merely 

asserts that:  
 

“Human beings are at the center of concerns for sustainable development. They are entitled to a healthy 

and productive life in harmony with nature.” 163 

 

As the doctrine has emphasized, the Rio Declaration’s failure to award a larger 

enunciation to human rights is symptomatic of the continuing indecision and debate relating 

to the appropriate place of human rights law in the development of international 

environmental law.164 

This has pushed the UN Sub-Commission on the Prevention of Discrimination and 

Protection of Minorities to embark on a study on human rights and the environment. The final 

Report of 1994165 proposes a notion of human rights and their interaction with the 

                                                 
160 Declaration on the Human Environment, Principle 1, Report of the United Nations Conference on the Human 
Environment, New York 1973. 
161 M. Déjeant-Pons: “Human rights environmental procedural rights”, in: Human Rights and the environment, 
ed. M. Déjeant-Pons and M. Pallemaerts, Strasbourg 2002, at pp. 23-46. 
162 Shelton, “What happened in Rio to human rights?”, Year Book International Environmental Law, 1992, at pp. 
82-93. 
163 Declaration on Environment and Development, Principe 1, Report of the UN Conference on Environment and 
Development (UNCED). The UNCED was held in Rio de Janeiro (Brazil) from 3 to 14 June 1992 and was 
attended by 178 States, more than 50 intergovernmental organizations and several hundred non-governmental 
organizations (NGOs). The European Union also attended the Conference. In addition o the signing by more 
than 150 States of the United Nations Framework Convention on Climate Change and the Convention on 
Biological Diversity, the Conference adopted three non-binding instruments: the Rio Declaration, the UNCED 
Forest Principles and Agenda 21. 
164 Shelton, “What happened in Rio to human rights?”, Year Book International Environmental Law, 1992, at pp. 
82-93; A. Boyle: “The role of International Human Rights Law in the Protection of the Environment” in: Human 
rights Approaches to environmental protection, eds. A. Boyle and M. Anderson, Oxford 1996, at pp.43-69. 
165 Ksentini Report: Final Report, UN Doc. E/CN.4/Sub.2/1994/9. 
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environment. Moreover, the Sub-Commission goes on to suggest a declaration of “Principles 

on Human Rights and the Environment.” There, principles proclaim that:  

 
“all persons have the right to a secure, healthy and ecologically sound environment”, and that “ all 

persons have the right to an environment adequate to meet equitably the needs of present generations 

and that does not impair the rights of future generations to meet equitably their needs.”166 

 

Despite the fact that some of the principles have become recognized as norms of customary 

international law,167 the majority of the principles amount only to soft law and as such are not 

legally binding upon the States. 

A better attempt to recognize substantive rights can be found in Preamble to the 

Aarhus Convention, where it is recognized that:  
 

“adequate protection of the environment is essential to human well-being and the enjoyment of basic 

human rights, including the right to life itself” and “also that every person has the right to live in an 

environment adequate to his or her health and well-being.” 
 

The explicit acknowledgment of the right to a healthy environment in the Aarhus 

Convention adds weight to its operative provisions for the implementation of the procedural 

rights. Moreover, it emphasizes the legal and philosophical theories in support of these rights. 

As it has been stressed, the meaning of the abovementioned sentences shows “that they are 

not ends in themselves, but are meaningful precisely as means towards the end of protecting 

the individual’s substantive right to live in a healthy environment”.168 It does not, however, 

have immediate legal consequences, as Article 1 does not as such entail any specific 

obligations on parties beyond those laid down in the other provisions of the Convention.  

Article 1 affirms:  

 
“In order to contribute to the protection of the right of every person of present and future generations to 

live in an environment adequate to his or her health and well-being, each Party shall guarantee the rights 

of access to information, public participation in decision-making, and access to justice in environmental 

matters in accordance with the provisions of this Convention”.  

                                                 
166 A. Boyle: “The role of International Human Rights Law in the Protection of the Environment” at pp.43-69; 
see also T. Hayward: “Constitutional environmental rights: a case for political analysis”, Political Studies, Vol. 
48, 2000, at pp. 558–572. 
167 Example art. 21 of Rio Declaration is widely regarded as reflection customary international law; See P. 
Sands: Principles of International Environmental Law, Cambridge 2003, at p. 146. 
168 M. Pallemaerts: “Introduction: human rights and environmental protection”, in Human Rights and the 
environment, eds M. Déjeant-Pons and M. Pallemaerts, Strasbourg 2002, pp. 11- 21, at p. 18. 
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It may be noted that “the language used in Article 1 implies that the parties acknowledge the 

guaranteeing the rights laid down in the convention will not in itself be sufficient to ensure the 

protection of the substantive right, but will only “contribute to” the achievement of that 

ultimate objective”.169 Moreover some States, to ensure that the promise written in the 

preamble would be not binding, explicitly excluded such a meaning. For example, the United 

Kingdom made a declaration on signing the Convention, underlining that it would “interpret 

the above provision as “an aspiration” and not a legal right”.170  

Nevertheless, contrary testimonials favoring this right have appeared in several global 

or regional human rights treaties, declaration or resolutions.171 Thus, today many constitutions 

throughout the world guarantee a substantive right. Research undertaken by Earthjustice, 

published in 2005,172 has found that “of the approximately 193 nations of the world there are 

now 117 whose national constitutions mention the protection of the environmental natural 

resources. One hundred and nine of them recognize the right to a clean and healthy 

environment and/or the State’s obligation to prevent environmental harm. Of these, 56 

constitutions explicitly recognize the right to a clean and healthy environment, and 97 

constrictions make it the duty of the national government prevent harm to the environment. 

Fifty-six constitutions recognize a responsibility of citizens or residents to protect the 

environment, while 14 prohibit the use of property in a manner that harms the environment or 

encourage land use planning to prevent such harm. Twenty constitutions explicitly make 

those who harm the environment liable for compensation and /or remediation of the harm, or 

establish a right to compensation for those suffering environment injury. Sixteen constitutions 

provide an explicit right to information concerning the heath of the environment or activities 

that may affect the environment.”173 

Furthermore, the constitutional rights granted are increasingly being enforced by 

courts.174 In India, for example, a series of judgments between 1996 and 2000 answered to 

health preoccupations produced by industrial pollution in New Delhi.175 

                                                 
169 M. Pallemaerts: “Introduction: human rights and environmental protection”, at p. 18. 
170 S. J. Turner: A Substantive Environmental Right, at p. 9. 
171 For instance 10981 African Charter on Human Rights and Peoples”, Art. 24; UNGA Res. 45/94. 
172 Earthjustice, Environmental Rights Report: Human Rights and the Environment: Materials for the 61st 
Session of the United National Commission on Human Rights, Geneva 2005, at pp. 37-38. 
173 S.J. Turner: A Substantive Environmental Right, at pp. 27-28. 
174 South African courts also have deemed the right to environment to be justifiable. In Argentina, the right is 
deemed a subjective right entitling any person to initiate an action for environmental protection. Colombia also 
recognizes the enforceability of the right to environment. In Costa Rica, a court stated that the right to health and 
to the environment are necessary to ensure that the right to life is fully enjoyed. See D. Shelton: “Human rights 
and the environment: what specific environmental rights have been recognized?”, at p. 26. 
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Against this background, it should be noted that some authors claim that a human right 

to a healthy or a clean environment has progressively developed and is still developing. 

Furthermore, other scholars argue that the right to a healthy environment actually exists and 

that this reflects in its implementation via abovementioned different methods, in sum reaching 

the status of a regional customary international law, and developing as a rule of universal 

customary international law. 176 

 

2.1.2.2 Procedural rights  

The contemporary conception of procedural rights can be traced back to the 1948 Universal 

Declaration of Human Rights, which stipulated that citizens should be provided with 

instruments permitting them to voice their opinions in decisions affecting them,177 to 

participate in the decision-making process178 and to have the possibility of redress in cases 

where decisions impinged their rights.179 

These rights are also very important in the field of environmental law and it has been 

argued that they represent “the pivot in a trilateral relationship of individual/human rights, 

democracy and environmental protection.”180 

The absence of agreement among States continued at the Stockholm Conference with 

regard to the pronouncement of a substantive right to environment. This led scholars to 

consider human rights in a more instrumental approach, and to grant substance to 

environmental rights by identifying those rights, the enjoyment of which could be considered 

a precondition for useful environmental protection.181 In particular, they focused on the 

procedural right to environmental information, public participation in decision-making and 

remedies in the event of environmental damage. 

                                                                                                                                                         
175 J. Razaque, Background Paper Number 4: Human Rights and the Environment: The National Experience of 
South Asia and Africa, 2002, available at http://www.unhchr.ch/environment/bp4.html.  
As early as 1991, the Supreme Court interpreted the right to life guaranteed by Art. 21 of the Constitution to 
include the right to a whole some environment. In a subsequent case, the Court observed that Article 21's 
guarantee of right to life includes the right to enjoy pollution-free water and air.  
176 S.J. Turner: A Substantive Environmental Right, at pp. 27-28. 
177 Art. 19  
178 Art. 21 
179 Art. 8 
180 G. Handl: “Human Rights and Protection of the Environment: A mildly “revisionist” View”, in: Human 
Rights, Sustainable Development and the Environment, ed A.A. Cancado Trindade, San Jose 1992, pp. 117-142 
at 139-40 
181 See e.g., A.-Ch. Kiss : “Peut-on définir le droit de l'homme l'environnement?”, Rev. Juridique de 
L'Environnement, 1976, at p. 9-15; A.-Ch. Kiss : “Le droit de la conservation de l'environnement”, Rev. Univ. 
Des Droits De L'Homme, 1990, at p. 445.  
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According to one view, supported by Boyle, Douglas-Schott, Cameron and 

Mackenzie, “effective environmental right should be principally procedural in character.”182 

Moreover, “a procedural or participatory approach promises environmental protection 

essentially by way of democracy and informed debate”.183 Indeed they have seen participation 

“as vital to the flourishing of democracy”.184 

Numerous arguments in favor of procedural rights can be identified, rather than in 

favor of substantive rights. First, the individuals who make the decisions are the same as those 

who pay for the results of the decisions. Second, it is very complicated to reach a unique 

accurate formulation of a substantive right to a decent environment since the quality of the 

environment is a value judgment, which is too complex to codify in legal words, and which 

will differ “across cultures and communities”. 185  

Thus, laying the emphasis on procedural rights helps not only shape domestic 

environmental policy, but might also smooth the progress of resolving transboundary 

environmental policy, as well as disputes in this regard, in particular where those primarily 

impinged on are individuals. 

Finally, in comparison to substantive rights, the mechanisms which procedural rights 

depend on are more politically acceptable and have acquired important international support, 

not only in soft law but also in binding treaties.  

  The Rio Declaration states that:  
 

"Environmental issues are best handled with the participation of all concerned citizens at the relevant 

level".  
 

Moreover, Principle 10 adds that:  

 
“Each individual shall have appropriate access to information concerning the environment that is held 

by public authorities, including information on hazardous materials and activities in their communities, 

                                                 
182 M. R. Anderson: “Human rights approaches to environmental protection: an overview”, in: Human rights 
Approaches to environmental protection, eds A. Boyle and M. Anderson, Oxford 1996, at pp. 1-23. 
183 C. Pateman, Participation and Democratic Theory, Cambridge 1970, at. p. 43, “for a democratic polity to 
exist it is necessary for a participatory society to exist”; A. Birch: The Concepts and Theory of Modern 
Democracy, London 1993. Kelsen’s view is : “Political freedom, that is, freedom under social order, is self-
determination of the individual by participation in the creation of social order”, H. Kelsen: General Theory of 
Law and State, New York 1961, at p. 285 
184 S. Douglas-Scott, “Environmental Rights In the European Union – Participatory Democracy or Democratic 
Deficit?”, in: Human rights Approaches to environmental protection, eds A. Boyle and M. Anderson, Oxford 
1996, pp. 109- 128, at p. 113. 
185 M. R. Anderson: “Human rights approaches to environmental protection: an overview”, in: Human rights 
Approaches to environmental protection, eds. A. Boyle and M. Anderson, Oxford 1996, at pp. 1-23. 
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and the opportunity to participate in decision-making processes. States shall facilitate and encourage 

public awareness and participation by making information widely available. Effective access to judicial 

and administrative proceedings, including redress and remedy, shall be provided”.186 

 

How it has already been underlined, the most important binding instrument in which 

procedural rights are recognized is the Aarhus Convention which I will examine in detail in 

the II Chapter. This Convention emphasizes connections between “environmental goals, 

participative democracy and individual rights, all of which are components of the current 

interest in environmental democracy”.187 

 

2.1.3. Environmental duties  

As we  have already seen, the main feature of the ecological citizen is related to the obligation 

and duty to protect the right of future generations according to the principle of 

intergenerational equity. Indeed, our actions affect the natural system and we alone among all 

living creatures have the capacity to shape significantly our relationship with the 

environment. We can use it on a sustainable basis, or we can degrade environmental quality 

and the natural resource base. Nevertheless, as part of the natural system, we have no right to 

destroy its integrity. As “the most sentient of living creatures, we have a special responsibility 

to care for the planet”.188  

 Moreover, responsibilities vis-à-vis all members of our species exist: past 

generations, present generations and future generations. How it has been argued by Weiss in 

his essay titled Fairness to Future Generations, the human holds the Earth in trust for future 

generations. Indeed, the principle of intergenerational equity forms the basis of a set of 

intergenerational obligations and rights, or planetary rights and obligations that are held by 

each generation. Planetary rights and obligations are correlated integrally. They are rights “of 
                                                 
186 The World Charter for Nature, which was adopted by the UN GA on 28 October 1982 (Resolution 37/7), 
imposes certain obligations on States and on individuals with a view to enforcing the principles which it sets 
forth. It specifies, in particular that “All persons, in accordance with their national legislation, shall have the 
opportunity to participate, individually or with others, in the formulation of decisions of direct concern to their 
environment, and shall have access to means of redress when their environment has suffered damage or 
degradation. M. Déjeant-Pons: “Human rights environmental procedural rights”, at pp. 23-46. 
187 J. Steele: “Participation and Deliberation in Environmental Law: Exploring a problem-solving approach”, 
Oxford Journal of Legal Studies, Vol. 21, 2001, at pp. 415- 442. 
188 E. Brown Weiss: “Our rights and obligations to future generations for the environment”, American Journal of 
International Law, 1990, pp. 198-207, at p. 199; see also E. Brown Weiss: Fairness to Future Generation: 
international Law, common patrimony and Intergeneration Equity, Tokyo 1989. Moreover the fulfilment of 
intergenerational obligations requires attention to certain aspect of intergenerational equity “When future 
generations become living generations, they have certain rights and obligations to use and care for the planet that 
they can enforce against one another. Were it otherwise, members of one generation could allocate the benefits 
of the world’s resources to some communities and the burdens of caring for it to others and still potentially claim 
on balance to have satisfied principles of equity among generations”. 
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each generation to receive the planet in no worse condition that did the previous generation to 

inherit comparable diversity in the natural and cultural resources bases, and to have equitable 

access to the use and benefits of the legacy. They represent in the first instance a moral 

protection of interests, which must be transformed into legal rights and obligations.”189 

 It has been underlined by D’Amato “that future generations cannot have rights, 

because rights exist only when there are identifiable interest, which can only happen if we can 

identify the individuals who have interest to protect. Since we cannot know who the 

individuals in the future will be, it is not possible for future generations to have rights”.190 

 This approach presupposes the classic theoretical structure of rights as rights of 

“identifiable individuals”. Nevertheless “planetary, or intergenerational, rights and are not 

rights possessed by individuals. They are, instead, generational rights, which must be 

conceived of in the temporal context of generations.”191 

 Intergenerational planetary rights and duties may be considered as group rights, 

separate from individual rights, in other words, generations hold their rights and duties as 

groups in relation to other generations, past, present and future. They exist in spite of the 

identity of individuals making up each generation. When “held by members of the present 

generation, they acquire attributes of individual rights, as procedural right above examined, in 

the sense that there are an identifiable interest of individuals which are protected by the 

rights.”192 

The duties and obligations related to the ecological citizen can be found in 

international law, but in general only in non-binding documents which merely exercise a 

certain moral obligation. For instance, in the Draft Declaration of Principles on Human Rights 

and the Environment of 1994, following the list of environmental rights, Article 21 provides:  
 

“All persons, individually and in association with others, have a duty to protect and preserve the 

environment”. 
 

                                                 
189 E. Brown Weiss: “Our rights and obligations to future generations for the environment”, American Journal of 
International Law, 1990, pp. 198-207, at p. 203. 
190 A. D’amato: “Do We owe a Duty to Future generations to Preserve the global Environment?”, AJIL, 1990, at 
p.190. 
191 E. Brown Weiss: “Our rights and obligations to future generations for the environment”, at pp. 198-207. 
192 E. Brown Weiss: “Our rights and obligations to future generations for the environment”, at pp. 198-207. 
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Another example is the Declaration on Responsibilities of the Present Generations Towards 

Future Generations adopted by the General Conference of UNESCO in 1997.193 The second 

article provides that:  
 

“all nations are urged to make every effort to ensure that future as well as present generations enjoy full 

freedom of choice as to their political, economic and social systems”.194 
 

Also, the Aarhus Convention has been identified as a measure of realization of the 

abovementioned aim since the Convention links environmental protection to human rights 

norms, raises environmental rights to the level of other human rights and acknowledges the 

existence of an obligation to protect the environment for future generations. According to the 

Ministers for Environment for the region of the United Nations Economic Commission for 

Europe, the Convention “will promote responsible environmental citizenship and better 

enable all members of society to fulfill their duty, both individually and in association with 

others, to protect and improve the environment for the benefit of present and future 

generations”.195  

   

 

2.2 Groups of individuals: NGOs 

2.2.1 NGOs 

Nongovernmental organizations (NGOs) are groups of persons or of societies which are freely 

created by private initiatives, which represent and pursue a specific interest and which are not 

directly profit seeking.196  

                                                 
193 United Nations 1997 Declaration on the responsibilities of the present generations towards future 
generations UNESCO - United Nations Educational, Scientific and Cultural Organization , New York 
194 United Nations 1997, Article 2. See also A. Gutmann and D.F. Thompson: Ethics and Politics: Cases and 
Comments, Wadsworth 2005, at p. 249. 
195 Fourth Ministerial Conference Environment for Europe, Århus, Denmark 23 - 25 June 1998 Declaration by 
the Environment Ministers of the region of the United Nations Economic Commission for Europe (UN/ECE), in 
http://www.unece.org/env/efe/history%20of%20EfE/Aarhus.E.pdf; See also D. Bell: Sustainability through 
democratisation? the Aarhus convention and the future of environmental decision-making in Europe, in: Europe, 
Globalisation and the Challenge of Sustainability, eds J. Barry, B. Baxter and R. Dunphy, London 2004, at pp. 
94-112. 
196 The terms “NGO” and “social movement” are sometimes used interchangeably, but “NGO,” where the term 
is used simply to refer to any nonstate non-commercial organization, is quite undiscriminating ; social 
movements, as informal networks of actors linked by a shared identity and engaged in collective action, are rarer 
and more complex. They may include NGOs but they cannot be reduced to the organizations that constitute (part 
of) their networks. See for this topic: F. X. Perrez: “How to Get Beyond the Pareto Optimum of Stakeholder 
Participation in Environmental Governance”, Proceedings of the Conference on Environmental Governance and 
Democracy, Yale 2008.  
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A consensus about the important role a NGO could play in environmental democracy 

has been given by the Ministers for Environment of the region of the United Nations 

Economic Commission for Europe: “We recognize and support the crucial role played in 

society by environmental NGOs as an important channel for articulating the opinions of the 

environmentally concerned public. An engaged, critically aware public is essential to a 

healthy democracy. By helping to empower individual citizens and environmental NGOs to 

play an active role in environmental policy-making and awareness raising.”197  

As a “medium” between the individual and the State, NGOs can inform and call to 

account the international legal process. They may represent interests which states do not take 

up, push the agenda of States forward in respect of issues which they do take up, or simply 

make alternative views available to inform and enrich the decision-making process. For 

instance, interests represented in the environmental field might be including those of 

minorities, as for instance indigenous peoples198, environmental refugees,199 future 

generations or nature.200 

It should be noted that the involvement of non-governmental actors is a specific 

feature of environmental governance institutions.201 Recently, some national governments 

have also included NGO representatives in official national delegations sent to international 

negotiations or institutions. Furthermore, non-State actors can play important and very 

supportive roles in each step of the process of developing, implementing, and monitoring 

international environmental policies within international environmental governance.202 

                                                 
197 Fourth Ministerial Conference Environment for Europe, Århus, Denmark 23 - 25 June 1998 Declaration by 
the Environment Ministers of the region of the United Nations Economic Commission for Europe (UN/ECE), in 
http://www.unece.org/env/efe/history%20of%20EfE/Aarhus.E.pdf .  
198 S. J. Anaya: Indigenous Peoples in international law, 2nd ed., Oxford 2004 
199 D R Bell: “Environmental Refugees: What Rights? Which Duties”, Res Publica, 2004, at p. 135. 
200 NGOs are not in general constrained by property rights based on sovereignty and as such they are free to 
focus on un owned interest such as the global commons; but of course there is still the risk that especially 
procedural rights, may be used by affluent groups or “cosmetic environmentalists” to protect a privileged quality 
of life, which any impose further environmental costs upon the dispossessed or environmentally vulnerable 
communities, who are in turn denied access to justice by poverty or lack of institutional skills.  
201 Nevertheless, this involvement is sometimes said for being insufficient and the international institutions and 
processes are criticized for suffering from a “democratic deficit.” F. X. Perrez: “How to Get Beyond the Pareto 
Optimum of Stakeholder Participation in Environmental Governance”. See also S. Charnovitz: “Two Centuries 
of Participation: NGOs and International Governance”, Michigan Journal of International Law, 1997, at pp. 
183-286; S. Charnovitz: “Nongovernmental Organizations and International Law”, American Journal of 
International Law, 2006, at pp. 348-372. 
202 1) By collecting, analysing, and disseminating relevant information, drawing the attention to new and 
emerging issues that need international attention and by mobilizing public opinion through information 
campaigns and broad outreach activities, they can influence the agenda-setting of international environmental 
governance. 2) They can inspire and shape the development of international norms and policies by providing 
expert advice to state-centred international negotiations, formulating views and expressing interests that might be 
ignored by the State actors, by mobilizing public opinion at the national level to influence the position of the 
representatives, by lobbying and monitoring governmental delegations during negotiations. 3) They can 
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More controversially, arguments have been made for NGOs to have a role in 

compliance and dispute settlement on the international level, particularly in relation to the 

enforcement of environmental obligations.203  

Nevertheless, to better understand this point it is necessary to examine the procedural 

rights in the next Chapter which have been recognized for these actors in the Aarhus 

Convention. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                         
contribute to the good understanding of international norms and policies by public information, engaging in 
interpretation of international rules and norms, and by contributing to international adjudication by making 
amicus curiae (friends-of-the-court) submissions. 4) They can support the implementation of international 
environmental policies by advising State actors, supporting State implementation and by performing operational 
functions themselves. 5) And, they can support compliance with commitments and policies by monitoring State 
action, by drawing the public attention to implementation problems, sue institutions at the national level for non-
action, and, in specific environmental regimes, by triggering compliance procedures 
203 J. Cameron and R. Mackenzie: “Access to Environmental Justice and Procedural Rights in International 
Institutions”, in: Human rights Approaches to environmental protection, eds A. Boyle and M. Anderson, Oxford 
1996, pp. 129-152, at p. 137. 
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CHAPTER II: Environmental democracy in an international context 
 

“Il ne sera jamais trop tard pour tenter de bien faire,  
tant qu’il y aura sur terre un arbre, une bête ou un homme ” 204 

 

 

Section 1: Towards environmental democracy: the Aarhus Convention  
The first Chapter of this thesis examined the theoretical construction of environmental 

democracy by underlining its form, space and actors. On the one hand, it was shown that the 

best form of democracy for achieving environmental goals would constitute itself as a mixed 

fusion of deliberative and participatory democracy; and on the other hand, from a spatial point 

of view, environmental democracy should be constructed at a global and local level to better 

answer to global and local environmental problems. The basis of all versions may be 

identified in their acknowledgment of the important role of citizens and thus, in their 

ecological and environmental citizenship, with specific rights and duties which should be 

integrated in this new form of democracy. 

Therefore, the second Chapter will explore if this theoretical construction can be found 

to exist totally or partially on a global level. At this level, the creation of environmental 

democracy would be achieved through international treaties, the tools by which the 

international and global relationship is determined. Environmental problems are often 

regulated on the global level as well.  

For the abovementioned reason, this chapter will examine the Aarhus Convention. The 

Convention is considered to be the determining factor with regard to environmental 

democracy.205 In the words of the Secretary-General of the United Nations, Kofi Annan:  

 
It is by far the most impressive elaboration of principle 10 of the Rio Declaration, which stresses the 

need for citizen’s participation in environmental issues... As such it is the most ambitious venture in the 

area of environmental democracy so far undertaken under the auspices of the United Nations.206 

 

                                                 
204 Margherite Yourcenar Les Yeux Ouverts, Paris 1980. 
205 F. Marshall: “Two Years in the Life: The Pioneering Aarhus Convention Compliance Committee 2004–
2006”, International Community Law Review, Vol. 8, 2006, pp. 123–154, at. 126; C. Redgwell: “Access to 
Environmental Justice”, Access to Justice as a Human Right, ed. F. Francioni, Oxford 2007, pp. 153-175, at p. 
163. 
206 Kofi Annan, “Foreword”, in: The Aarhus Convention: An Implementation Guide, at p. v.  
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Moreover, the political declaration which was adopted at the First Meeting of the Parties of 

the Convention further stresses the essential link between environmental democracy and 

environmental human rights as the main foundation of the Convention.  

 

Hence, the Aarhus Convention moves towards the creation of a global environmental 

democracy due to the fact that it recognizes the rights of citizens. Moreover, it observes the 

participative as well as deliberative means of fulfilling the environmental duty of conservation 

and protection of the environment as fundamental for the preservation of the interests of 

future generations. 

The Convention can be viewed as a step towards the creation of an environmental 

citizenship, which is detached from national boundaries and encompasses basic rights of the 

environmental citizen as well as basic duties of the ecological citizen. 

Thus, the first section will concern itself, after a brief introduction of the Aarhus 

Convention and its objective, with the formal and spatial dimension of the Aarhus Convention 

and its actors.  

The second section will deal with the three pillars, access to information, participation 

and access to justice, which underlie democracy. Indeed, as was emphasized in the first 

chapter, to move towards an environmental democracy it is necessary to recognize 

environmental rights as tools functioning towards this new form of democracy. 

 

1.1 Content of the Aarhus Convention  

1.1.1 Objective of the Convention 

The Aarhus Convention, full title the United Nations Economic Commission for Europe 

Convention on Access to Information, Public Participation in Decision-Making and Access to 

Justice in Environmental Matters, was signed on 25 June 1998 in Aarhus, Denmark, and 

entered into force on 30 October 2001, ninety days after the deposit of the sixteenth 

instrument of ratification, and as of 19 June 2009, it counts 42 Parties.207 

Article 1 states:  

 
 In order to contribute to the protection of the right of every person of present and future generations to 

live in an environment adequate to his or her health and well-being, each Party shall guarantee the rights 

                                                 
207 The signatory nations include almost all the nations of Europe and most of the former Soviet Socialist 
Republics, but not Russia. For a list of nations participating in the treaty, see Convention on Access to 
Information, Public Participation in Decision- Making and Access to Justice in Environmental Matters, 
Participants, available at http://www.unece.org/env/pp/ctreaty files/ctreaty 2007 03 27.htm. 
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of access to information, public participation in decision-making, and access to justice in environmental 

matters in accordance with the provisions of this Convention.  
 

This provision underlines, unlike most multilateral environmental agreements which cover 

obligations that Parties have to each other, that the Aarhus Convention imposes a clear 

obligation on its Parties and public authorities towards the public, as far as access to 

information, public participation and access to justice are concerned.208 

Article 1 also outlines the role of the State in reaching this goal. Thus, it is up to the 

State to provide for the necessary administrative, legal and practical structures which shall 

guarantee the basic three rights covered by the Convention. This represents a new approach of 

the role of the State. Instead of solving ecological problems itself, the State acts as a sort of 

referee in a process involving larger social forces, leading to a more organic and complete 

result. 

 

1.1.2 Which kind of democracy is built by the Convention?  

Deliberative as well participatory theories were dealt with in the first Chapter. To recall, both 

theories seek to improve the substantive output of regulation efforts as well as introduce a 

plurality of perspectives into the decision-making process. On the one hand, participation 

might improve the quality of decisions by way of enabling input from a wide range of 

participants which influence environmental policy making. On the other hand, the ideal of 

deliberation rests broadly on the notion that through the rational debate of citizens, arguments 

are refined and preferences are transformed, leading both to improved solutions and real 

democratic engagement decisions. The deliberative approach is supposed to absorb the most 

selfish instincts of the individual or group as the requirement to consider, reflect and argue 

often has a civilizing effect.209  

Moreover, the most important point in common, both grant the right to citizens to 

participate, and consider that general public involvement will produce a more reflective and a 

better answer to the environmental crisis.210  

When analyzing the Aarhus Convention from this perspective, wide participation of 

the public mainly through participative mechanisms, but also through some deliberative 

                                                 
208 The Aarhus Convention: An Implementation Guide, at p. 1. 
209 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, The Modern 
Law review, 2003, pp. 80-108, at p. 83. 
210 Idem., p. 83. 



 48

means, can be recognized. The analysis of the Convention in the second section of this 

chapter defines this further.211 

From the spatial dimension point of view, the Convention aims at influencing 

international practice beyond the limits of the UNECE region. In the words of the Secretary-

General:  

 
“Although regional in scope, the significance of the Aarhus Convention is global.”212 

 

Indeed, the global relevance of the Convention is further enhanced by the fact that according 

to Article 19(3), membership is not only open to State members of, or States having 

consultative status with the UNECE but also to any other State which is a member of the UN, 

upon approval by the Meeting of the Parties.  

Furthermore, Article 3(7) explicitly requires State parties to promote the application of 

the principles of the Convention in international environmental decision-making processes as 

well as in matters relating to the environment within the framework of international 

organizations.213 International environmental decision-making processes includes bilateral or 

multilateral decision-making related to shared natural resources, as well as the decisions of 

bodies established through International Conventions. It can as well comprise international 

forums, as the United Nations General Assembly, which have a potential environmental 

influence. According to the Implementation Guide of the Aarhus Convention it should also 

include  

 
conferences of States on environmental issues, such as the 1992 Rio Conference or the periodic 

ministerial meetings “Environment for Europe” or “Environment and Health.” Working groups charged 

with the negotiation of international legal instruments would also fall under this category.214  

                                                 
211 The twentieth paragraph provides “Convinced that the implementation of this Convention will contribute to 
strengthening democracy in the region of the United Nations Economic Commission for Europe (ECE)”. This 
links between the Convention and democratisation are made clear by the Chairman’s Summary of the Seventh 
Economic Forum of the Organization for Security and Cooperation in Europe (OSCE) (May 1999). That 
document urged countries to ratify the Aarhus Convention to affirm their commitment to public participation. 
The meeting considered that the matters at the heart of the Aarhus Convention were important for security in 
Europe, and recommended that the principles of the Aarhus Convention should be incorporated into an OSCE 
charter on European security. The report of the relevant working group was accepted even by States that had not 
signed the Aarhus Convention”. The Aarhus Convention: An Implementation Guide, at p. 23.  
212 This actually exemplifies the ‘desire of UNECE to continue to produce environmental agreements that are at 
least potentially beneficial at the global level’. See also E. Morgera: “An Update on the Aarhus Convention and 
its Continued Global Relevance”, RECIEL, 2005, at. p. 138 
213 E. Morgera: “An Update on the Aarhus Convention and its Continued Global Relevance”, at p. 138. 
214 The drafting of the Protocol on Water and Health to the Convention nth e Protection and Use of 
Transboundary Watercourses and International Lakes is one process in which many of the principles of the 
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In matters relating to the environment, Parties are also obliged to promote the Aarhus 

Convention’s principles in respect of international organizations. Such organizations include, 

according to the Implementation Guide  

 
multilateral lending institutions such as the European Bank for Reconstruction and Development, 

specialized agencies and other organizations in the United Nations system such as the World Bank and 

the World Trade Organization, and special international organizations formed for specific tasks, such as 

the reconstruction of post-war infrastructure in the Balkans.215 

 

The inclusion of this provision shows the manner in which the Convention declares 

that also at the international level the recognition of the environmental rights of the individual 

and of organizations are fundamental towards the construction of environmental democracy.  

Finally, the Convention establishes the global grounds for future developments of 

environmental procedural rights as means of enjoying the substantive right to a healthy 

environment and fulfilling the environmental duties. Thus, the global dimension recognizes 

the abovementioned environmental rights and duties at the global level, and entails also a 

global citizenship which passes beyond national boundaries.216 

 

1.1.3 The term environment and the Convention 

While the Convention does not attempt to define the terms environment or environmental 

matters, some suggestions of the significance of these expressions according with the 

Convention can be derived from the contained definition of environmental information. 

Article 2(3) lists what environmental information can encompass.217 There are three 

                                                                                                                                                         
Aarhus Convention have already been applied. The Protocol’s negotiating parties expressly took the Aarhus 
Convention into account. This may be contrasted with the Protocol to the Convention on Long-range 
Transboundary Air Pollution to Abate Acidification, Eutrophication and Ground-level Ozone, which has good 
active information provisions but did not follow Aarhus principles on passive information. The Aarhus 
Convention: An Implementation Guide, at p. 45-47. 
215 The Aarhus Convention: An Implementation Guide, at p. 45-47. 
216 For example the members of the public who enjoy the rights are also recognized for the persons who are non-
citizens.  
217 Article 2 provides the following definition: “Environmental information” means any information in written, 
visual, aural, electronic or any other material form on: (a) The state of elements of the environment, such as air 
and atmosphere, water, soil, land, landscape and natural sites, biological diversity and its components, including 
genetically modified organisms, and the interaction among these elements; (b) Factors, such as substances, 
energy, noise and radiation, and activities or measures, including administrative measures, environmental 
agreements, policies, legislation, plans and programmes, affecting or likely to affect the elements of the 
environment within the scope of subparagraph (a) above, and cost-benefit and other economic analyses and 
assumptions used in environmental decision-making; (c) The state of human health and safety, conditions of 
human life, cultural sites and built structures, inasmuch as they are or may be affected by the state of the 
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categories: (1) environmental information includes firstly any information in material form 

relating to the state of the elements of the environment. The provision lists examples to 

illustrate what is meant by elements of the environment. In this limited description the 

following elements are included air and atmosphere, water, soil, land, landscape and natural 

sites, and biological diversity and its components, including genetically modified organisms. 

It is also useful to look at other legal sources which may be relevant in understanding the 

scope of the above elements. Regarding air and atmosphere, the EU Council Directive 

96/62/EC of 27 September 1996 on ambient air quality assessment and management defines  

 
ambient air as outdoor air in the troposphere, excluding work places.218 

 

Furthermore, soil, land, landscape and natural sites are grouped together in order to, 

according to the Implementation Guide of the Convention, “ensure a broad application and 

scope.”219 Due to several reasons, landscape and natural site safeguards are central elements 

of protection. Some examples are “aesthetic appeal, protection of unique historical or cultural 

areas, or preservation of traditional uses of land”. Moreover, natural sites may refer, as has 

been suggested  

 
to any objects of nature that are of specific value, including not only officially designated protected 

areas, but also, for example, a tree or park that is of localized significance, having special natural, 

historic or cultural value.220 

 

The wording “biological diversity and its components” can be understood better in the light of 

Article 2 of the Convention on Biological Diversity, which gives the following definition of 

biological diversity:  

 
the variability among living organisms from all sources including, inter alia, terrestrial, marine and 

other aquatic ecosystems and the ecological complexes of which they are part; this includes diversity 

within species, between species and of ecosystems.  

 

                                                                                                                                                         
elements of the environment or, through these elements, by the factors, activities or measures referred to in 
subparagraph (b) above”.The Aarhus Convention: An Implementation Guide, at p. 35. 
218 OJ L 296 p. 55, 1996/11/21, Article 2(1). 
219 The Aarhus Convention: An Implementation Guide, at p. 35. 
220 The Aarhus Convention: An Implementation Guide, at p. 35. 
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Thus, biodiversity encompasses, although not restricted to, ecosystem diversity, species 

diversity and genetic diversity. Moreover, substantial entities, which are identifiable as a 

specific ecosystem, as a dynamic complex of plant, animal and micro-organism communities 

and their non-living environment interacting as a functional unit,221 are considered elements 

of biodiversity.222 

The reference to genetically modified organisms can be defined by Directive 

2001/18/EC on the deliberate release into the environment of genetically modified organisms. 

According to the Directive, a genetically modified organism is  

 
an organism in which the genetic material has been altered in a way that does not occur naturally by 

mating and/or natural recombination.223  

 

Furthermore, the definition includes the phrase: the interaction among these elements. This 

expression mirrors the meaning reflected by Integrated Pollution Prevention and Control, 

which acknowledged that the relations between environmental elements are as significant as 

the elements themselves.224 

The catalogue of the elements of the environment is not complete and others can exist. 

For example, according to the Implementation Guide225 

 
radiation, while being mentioned in subparagraph (b) as a “factor”, may also be considered as an 

element of the environment. Otherwise, the effect of radiation on human health would be covered by the 

definition only if it acted through an environmental medium 

 

Finally, environmental information includes a third category of the elements: the state 

of human health and safety, conditions of human life, cultural sites and built structures as 

things which may be included under environmental information. Conditions of life, according 

to the Implementation Guide, generally  
 

may include quality of air and water, housing and workplace conditions, relative wealth, and various 

social conditions.226  

                                                 
221 Convention on Biological Diversity, Article 2. 
222 A Guide to the Convention on Biological Diversity, Switzerland, 1994, at p. 16.  
223 Directive 2001/18/EC off the European Parliament and of the Council of 12 March 2001 on the deliberate 
release into the environment of genetically modified organisms and repealing Council Directive 90/220/EEC. 
224 Council Directive 96/61/EC of 24 September 1996 Concerning Integrated Pollution Prevention and Control. 
OJ 1996, L 257/26 ff. 
225 The Aarhus Convention: An Implementation Guide , at p. 35. 
226 The Aarhus Convention: An Implementation Guide , at p. 50 
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Hence, the Convention takes note of the fact that the human environment, including 

human health and safety, cultural sites, and other aspects of the constructed environment, 

tends to be affected by the same activities, factors or measures which have an effect on the 

natural environment.227  

However, it should be noted that the abovementioned third category is not included in 

the definition of the environment but in the definition of environmental information. 

That means that the definition of environment under the Convention does not include a 

social dimension as for example has been added by the International Court of Justice in its 

already mentioned definition of environment.  

 

 

1.2 Actors: citizens and NGOs  

The Convention has emphasized the role that individuals, NGOs, also known as 

“environmental citizens organizations, environmental NGO”228, and the private sector can 

play in environmental protection. Indeed, the thirteenth preambular paragraph of the 

Convention recognizes  

 
the importance of the respective roles that individual citizens, non-governmental organizations and the 

private sector can play in environmental protection.  

 

Individuals may play a role, on the one hand, in terms of their personal behavior in protecting 

the environment and exercising the procedural rights; on the other hand, they may also act in 

association with others.  

The Convention provides the methods in which individuals may organize themselves 

to participate. In addition, the Convention establishes, in Article 3(4) a duty for States to 

provide for the opposite acknowledgment of, and support of, associations, organizations or 

groups promoting environmental protection, in their national legislation.229 

Furthermore, the Convention, which expressly mentions NGOs, has acknowledged the 

important role that they can play for environmental protection, in consideration of their 

                                                 
227 The Aarhus Convention: An Implementation Guide, at p. 33. 
228 J. Wates: “The Aauhus Convention: a new instrument Promoting Environmental Democracy”, in: Sustainable 
Justice: Reconciling Economic, Social and Environmental Law, at p. 395 
229 E. Morgera: “An Update on the Aarhus Convention and its Continued Global Relevance”, at. p. 140. 
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inclination to make dynamic exercise of the rights thereby created, acting in general on behalf 

of the wider public.  

It should be noted that during the negotiations of the Convention a variety of non-

governmental human rights and environmental organizations were broadly involved in the 

negotiation and drafting process, being authorized to participate in the plenary sessions of 

working groups and in virtually every drafting committee, and to intervene at the discretion of 

the Chair.230 As a consequence, as it has been stated that “the text of the Convention provides 

for a significant role for NGOs.”231 

In addition, as emphasized by the Resolution of the Signatories the Parties, for NGOs 

to effectively participate, they should be empowered to be involved 

 
in the preparation of instruments on environmental protection by intergovernmental organizations other 

than UN/ECE,232 and encouraged international organizations, including the regional commissions of the 

United Nations and bodies other than UN/ECE, to draw upon the Convention to develop appropriate 

arrangements relating to the subjects covered by it.233 

 

Hence the importance of the role of the individuals and NGOs has been highlighted, in 

particular, as I will show in the next part, by the acknowledgement of their environmental 

rights and duties, and additionally also by Article 15 and its recent implementation. However, 

before the abovementioned topic will be studied, it will first be analyzed how individuals and 

NGOs have been defined by the Convention. 

 

1.2.1 Public and public concerned  

The Aarhus Convention uses two terms to define who has been granted rights: the public and 

the public concerned. Article 2(4) defines public without a reference to citizenship and 

applies the any person principle. This term is not subject to any conditions. Thus, the question 

of whether a determined member of the public is affected or has an interest is not important 

where rights under the Convention are granted to the public.  
                                                 
230 C.E. Bruch and R. Czebiniak: ‘Globalizing Environmental Governance: Making the Leap from Regional 
Initiatives on Transparency, Participation, and Accountability in Environmental Matters’, XXXII, Environmental 
Law Reporter (2002), at p. 1428. See also B. W. Cramer: “The Human Right to information, the environment 
and information about the environment: from the Universal Declaration to the Aarhus Convention”, 
Communication Law and Policy, Vol. 14, 2009, pp. 73-103, at p. 95. 
231 For an NGO perspective, see E. Petkova and P. Veit: Environmental Accountability Beyond the Nation-State: 
The Implications of the Aarhus Convention, World Resource Institute, 2000, available at <http://www. 
pubs.wri.org/pubs_description.cfm?PubID=3013; E. Morgera: “An Update on the Aarhus Convention and its 
Continued Global Relevance”, at. p. 140. 
232 United Nations Economic Commission for Europe (UN/ECE) 
233 The Aarhus Convention: An Implementation Guide, at p. 47 
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In addition Article 3(9) stipulates that no person can be excluded from such definition 

on grounds of nationality, domicile, citizenship, or place of registered seat.234 Indeed, this 

non-discrimination clause is, according to the Implementation Guide  

 
“the key provisions of the Convention.”235  

 

For example, the rights under Article 4 which relate to requests for information, 

applies to non-citizens and non-residents as well as citizens and residents. 

Additionally, the Convention’s definition of public differs from that of other 

Conventions as also concerning the language referring to associations, organizations or 

groups of natural or legal persons.  

The words has been interpreted by the Implementation Guide  
 

to provide that associations, organizations or groups without legal personality may also be considered to 

be members of the public under the Convention.236 

 

The term public concerned provided for in Article 2(5), as also underlined by the 

Implementation Guide, makes allusions to  

 
a subset of the public at large, that has some kind of a special relationship to a particular environmental 

decision-making procedure. To be a member of the public concerned in a particular case, the member of 

the public must be likely to be affected by the environmental decision making, or the member of the 

public must have an interest in the environmental decision-making.  

 

The above mentioned expression can also be found in Article 6 on public participation 

in decisions on specific activities, as well as in the the linked access-to-justice provisions of 

Article 9(2). 

Although less wide than public, the scope of the term public concerned however is 

still quite extensive. It should be noted that it seems  

 

                                                 
234 For example in cases where the area potentially affected by a activity crosses an international border, 
members of the public in the neighbouring country might be members of the public concerned for the purposes 
of the art 6. 
235 The Aarhus Convention: An Implementation Guide, at p. 48. 
236 The Aarhus Convention: An Implementation Guide, at p. 39. 
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“to go well beyond the kind of language that is usually found in legal tests of “sufficient interest”, 

including not only the members of the public who are likely to be affected, but also the members of the 

public who have an interest in the environmental decision-making.”237  

 

It also applies to a group of the public which has an indeterminate interest in the decision-

making procedure. Indeed, Article 2(5) does not demand that a person must demonstrate a 

legal interest to fall within the definition of the public concerned. Thus, the Convention seems 

to allow an equal status, at least concerning procedural rights and potential remedies, 

regardless if the interest is a legal or factual one. 238 

The Aarhus Convention automatically qualifies, for the purpose of participation in 

environmental decision-making, NGOs as falling within the term public concerned. Thus, 

they must neither prove a specific interest, nor that they are affected or likely to be affected by 

the environmental decision-making, as long as they meet the requirements under national law. 

States can lay down conditions for NGOs under national law, but these conditions should be 

in accordance with the Convention, and must therefore meet requirement such as non-

discrimination and prevention of technical and financial obstacles to registration. 

Furthermore, once an NGO has fulfilled the requirements, it constitutes a member of the 

public concerned with regard to any purpose within the Convention, and also may possess a 

sufficient interest according to Article 9(2).239 

 

1.2.2 Environmental rights and duties  

The Aarhus Convention represents a giant step forward in the quest of strengthening citizens’ 

environmental rights and duties and with regard to the matching of rights with duties.240 This 

can also be seen in the Aarhus Convention’s preamble. The Convention extends participation 

rights to the environmental citizens, and it acknowledges that they, as ecological citizens, 

have an obligation to future generations. In fact, attention has been given to the concept of 

                                                 
237 Idem, at pp. 40-41. 
238 Generally in national law persons with a mere factual interest do not normally enjoy the full panoply of rights 
in proceedings and judicial remedies accorded to those with a legal interest under these systems. Such as those of 
Austria, Germany Italy and Poland. The Aarhus Convention: An Implementation Guide, at p. 39. 
239 But it has been remarked for NGOs that “do not meet such requirements ab initio, and for individuals, the 
Convention is not entirely clear whether the mere participation in a public participation procedure under Article 
6, paragraph 7, would qualify a personas a member of the “public concerned”. Because Article 9, paragraph 2, is 
the mechanism for enforcing rights under Article 6, however, it is arguable that any person who participates as a 
member of the public in a hearing or other public participation procedure under Article 6, paragraph 7, should 
have an opportunity to make use of the access-to-justice provisions in Article 9, paragraph 2. In this case, he or 
she would fall under the definition of “public concerned. The Aarhus Convention: An Implementation Guide, at 
pp. 40-41. 
240 J. Holder and M. Lee: Environmental Protection, Law and Policy, Cambridge 2007, at p. 100. 
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intergenerational equity. In other words, the impact of present activities on the well-being of 

future generations must be taken into consideration. This is one of the essential features of the 

Convention.241 On the basis of the Convention, which guarantee in theory the procedural 

rights of present generations “not only is the substantive right of future generations to live in a 

healthy environment protected but also the rights of participation in decision-making which 

are a precondition for the enjoyment of the former.”242 

 

In this respect, the rights and duties contained in the Aarhus Convention have the 

potential of actively improving environmentally responsible private decisions and of 

becoming a tool by which environmental safeguards might be enhanced.243  

Consequently, the three pillars which create the structure of the Convention are 

essential to the achievement of both the right to a healthy environment, and also, no less 

important, of the possibility for individuals of fulfilling their responsibilities towards others, 

especially also including future generations.244 

 

1.2.2.1 Substantive right 

Principally, the Convention’s prime concern is not the substantive right to a healthy 

environment, but the procedural rights of access to information, access to decision-making 

and access to justice. Nevertheless, to better understand the Convention, it is useful to start by 

examining said right.  

To analyze the substantive right of healthy environment as contained in the 

Convention it is useful to begin by briefly analyzing the history of the Aarhus Convention.  

In this respect, the Ministerial Conference on Sustainable Development in the ECE 

Region, a regional preparatory meeting for UNCED held in Bergen, Norway, in May 1990, 

played an important role. There, member States of the UN/ECE agreed to contribute to the 

drafting a document on environmental rights and obligations for possible adoption at the 1992 

Conference on Environment and Development.245 Nevertheless, the first version of the 

Charter on Environmental Rights and Obligations, which clearly acknowledged the right of 

the individual to a healthy environment as well as procedural rights, was never officially 

                                                 
241 The Aarhus Convention: An Implementation Guide, at p.29. 
242 C. Nadal: “Pursuing Substantive Environmental Justice: The Aarhus Convention as a Pillar of 
Empowerment”, Environmental Law Review, Vol. 10, 2008, pp.28-45 
243 J. Holder and M. Lee: Environmental Protection, Law and Policy, Cambridge 2007.  
244 S. Stec: “Rights and duties towards a healthy environment”. 
245 Bergen Ministerial Declaration on Sustainable Development in the ECE Region, 16 may 1990, paragraph 16. 
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approved by the UN/ECE, also due to fact that the provision recognizing the existence of a 

substantive right to the environment was particularly debated.246  

Thus, the UN/ECE preferred to put exclusive attention on the implementation of the 

procedural rights as established in Principle 10 of the Rio Declaration. However, following a 

suggestion proposed at the first meeting of the working group by the delegation of Belgium, it 

was agreed to incorporate at least in the Preamble a reference to the substantive right to a 

healthy environment.247  

Hence, the Convention provides for the right to a healthy environment in aspirational 

terms: the seventh and eighth preambular paragraphs recognize the contained procedural 

rights and duties of the Convention as a precondition for the enjoyment of the right to a 

healthy environment.  

This proclamation, although merely contained in the Preamble, is the first explicit 

recognition of the right to a healthy environment in an international instrument.248 

Furthermore, Article 1 instructs Parties in how to move towards the establishment of the 

guarantee of the basic right of present and future generations to live in an environment 

adequate to health and well-being. In doing so it establishes  

 
the linkage between practical, easily understandable rights, such as those relating to information and 

decision-making, and the harder-to-grasp complex of rights included in the right to a healthy 

environment.249 

 

1.2.2.2 Procedural rights 

The second preambular paragraph in the Preamble of the Aarhus Convention recalls Principle 

10 of the Rio Declaration, which drew attention to the creation of new procedural rights. 

These were to be granted to individuals through international law and exercised on a national 

and possibly international level.250 The Aarhus Convention implemented Principle 10 and, as 

the Convention’s full name suggests, in the form of three pillars: access to information, public 

participation and access to justice. After looking briefly at the general content of those pillars 

in this section, we will discuss each in detail in the next section.  

                                                 
246 See Report of the Ad hoc Meeting on Environmental Rights and Obligations, UN Dc. ENVWA/AC.7/2 10 
July 1991, par. 10. 
247 M. Pallemaerts: “Introduction: human rights and environmental protection”, at p. 17. 
248 The Aarhus Convention: An Implementation Guide, at p.16. 
249 The Aarhus Convention: An Implementation Guide, at p.29. 
250 The Aarhus Convention: An Implementation Guide, at p. 13; See also P. Sands: Principle of international 
environmental law, Vol. 1, Manchester 1995, at p. 99. 
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Access to information constitutes the first of the pillars. This also due to the fact that 

effective public participation in decision-making relies on full, precise and updated 

information. It is also able to stand alone, since the public may ask for access to information 

for any reason, not just for the purpose of participating. The access to information pillar is 

divided in two parts.  

The first type of access to information is passive and is covered by Article 4. It relates 

to the right of the public to receive information from public authorities, as well as the 

obligation of the public authorities to give information after a submission. The second type, 

called active access to information, is covered by Article 5.251 It involves the right of the 

public to obtain information and the obligation of authorities to collect and disseminate 

information of public interest without the necessity of a precise request. The recognition of 

this right reflects the deliberative and participatory theories in which the informed citizen is 

seen as a step further to awareness and participation than the uninformed. 

Public participation constitutes the second pillar of the Aarhus Convention. It is split 

into three parts. The first part is related to the participation of the public, as provided for in 

Article 6. The public can be affected by or is for any other reason interested in decision-

making concerning a definite activity. The second part concerns the participation of the public 

in the development of plans, programs and policies relating to the environment, and is 

provided for in Article 7. Finally, Article 8 provides for participation of the public in the 

preparation of laws, rules and legally binding norms.252 This pillar is in the center of the 

Convention. It encompasses the deliberative as well as participatory democracy approach, 

since it utilizes especially the participatory mechanisms, but also introduces one deliberative 

mechanism, which will be studied in the following. 

The third pillar of the Convention, access to justice, is covered by Article 9. It deals with 

access to justice in three situations: first, access to review procedures in relation to 

information; second, it requests access to review procedures to challenge decisions, acts, or 

omissions subject to the public participation provisions of Article 6; and finally, access to 

administrative or judicial procedures to challenge acts and omissions by private persons and 

public authorities which breach environmental law.253 This pillar is fundamental for two 

reasons: first because it protects the other two pillars, and second, it helps fulfilling the duty 

of protecting the environment for future generations.  
                                                 
251 The Aarhus Convention: An Implementation Guide, at p. 4. 
252 The Aarhus Convention: An Implementation Guide, at p. 4. 
253 F. Marshall: “Two Years in the Life: The Pioneering Aarhus Convention Compliance Committee 2004–
2006”, International Community Law Review, Vol. 8, 2006, pp. 123–154, at. p. 126. 
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1.2.2.3 Environmental duties 

The basic duty of an ecological citizen (see Chapter I, section 2) is to protect and improve the 

environment for the benefit of present and future generations. This was articulated for the first 

time on the global level in Principle 1 of the Stockholm Declaration.  

The Aarhus Convention is however “the first international legal instrument to extend 

this concept to a set of legal obligations”.254 For this reason, the first preambular Paragraph 

evokes Principle 1 of the Stockholm Declaration which declares the solemn responsibility of 

Man  

 
“to protect and improve the environment for present and future generations.”  

 

The preamble also recalls the General Assembly Resolution 37/7 of 28 October 1982 in which 

there is a clear statement of the obligation of individuals to protect the environment, which 

accompanies right of enjoyment of a healthy environment. Indeed, at paragraph 24 it states:  

 
Each person has a duty to act in accordance with the provisions of the present Charter; acting 

individually, in association with others or through participation in the political process, each person 

shall strive to ensure that the objectives and requirements of the present Charter are me,  

 

Moreover, the fifth preambular Paragraph of the Aarhus Convention affirms  

 
“the need to protect, preserve and improve the state of the environment and to ensure sustainable and 

environmentally sound development”.255  

 

In the context of the Convention, this statement establishes that the three pillars are not 

only important for the realization of the right to a healthy environment, but they also have a 

role to play in the attainment of sustainable development by helping to  

 
protect, preserve and improve the state of the environment.256 

 

                                                 
254 The Aarhus Convention: An Implementation Guide, at p. 29. 
255 The term “sustainable development” has been used to embody environmentally oriented approach towards 
economic development that meets the needs of the present generation without depriving future generations of the 
ability to meet their own needs. The definition found in the watershed Brundtland Report is “development that 
meets the needs of the present without compromising the ability of future generations to meet their own need”. 
256 The Aarhus Convention: An Implementation Guide, at p.16. 
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This principle is better specified in the second part of the seventh preambular 

Paragraph, which states that:  

 
every person has… the duty, both individually and in association with others, to protect and improve the 

environment for the benefit of present and future generations. 

 

The paragraphs lays out the basis for the connection between public participation and 

basic human rights, the right to a healthy environment, as well as the duty to protect the 

environment for the benefit of present and future generations. In particular, the eighth 

Paragraph declares: 

 
Considering that, to be able to assert this right and observe this duty, citizens must have access to 

information, be entitled to participate in decision-making and have access to justice in environmental 

matters. 

 

Thus, the Convention has determined that these three pillars are essential for the 

achievement both of the right to a healthy environment, and also, no less important, of the 

possibility of individuals to fulfill their responsibilities towards others, including future 

generations. 

 

1.2.2.4 Review of compliance  

The importance of the role of the public can also be found in the provisions relating to the 

review of compliance. In fact, for the first time in international environmental law, provisions 

contained in a Convention open up the possibility of the establishment of a review mechanism 

accessible not only open to states, but also to individuals.257  

The most innovative part of Article 15 provides for the establishment of  

 
“arrangements of a non-confrontational, non-judicial and consultative nature”258,  

 

and for reviewing compliance of parties which  
                                                 
257To date, four multilateral environmental agreements have compliance regimes in operation, including the 
Montreal Protocol on Substances that Deplete the Ozone Layer, 1987, the Convention on Long-range 
Transboundary Air Pollution, 1979, the Convention on International Trade in Endangered Species of Wild Fauna 
and Flora, Washington 1973, and the Convention on the Conservation of European Wildlife and Natural 
Habitats, Bern 1979. 
258 This phrase has several implications. The first is that the intention of compliance review is not to point the 
finger at Parties that are in violation of the Convention, but to recognize and assess the shortcomings of Parties 
and to work in a constructive atmosphere to assist themin complying. 
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shall allow for appropriate public involvement and may include the option of consideration of 

communications from members of the public on matters related to this Convention.  

 

It should be observed that the phrase “matters related to this Convention” as used in 

Article 15, is rather open-ended and could be interpreted not “only as referring to violations of 

the specific procedural rights guaranteed by the Convention but also conceivably as not 

precluding communications about the observance other substantive right to healthy 

environment recognized as an objective in Article 1.”259 

 

For this reason, Decision I/7, taken by the Meeting of the Parties at their first meeting 

in October 2002, created the Aarhus Convention Compliance Committee.260 The annex to 

Decision I/7 establishes the organization and tasks of the Compliance Committee as well as 

the processes of the review of compliance. The compliance mechanism is unique in a number 

of aspects.261 

Thus, the compliance mechanism provides that communications concerning a Party, 

for whom the Convention has entered into force, “may be brought before the Committee by 

one or more members of the public concerning that Party’s compliance with the 

Convention.”262 Such communications from the public are authorized to be handed in written 

or electronic form, and must be complemented by “corroborating information.”263 The 

Committee may refuse to consider such a communication which it believes to constitute an 

“abuse of the right to make such communications” or “manifestly unreasonable.”264 

Moreover, the Committee must determine whether domestic remedies were accessible and 

                                                 
259 M. Pallemaerts: “Introduction: human rights and environmental protection”, in Human Rights and the 
environment, at p. 17. 
260 ECOSOC, ECE, Meeting of the Signatories to the Convention on Access to Information, Public Participation 
in Decision-making and Access to Justice in Environmental Matters, Annex to the Addendum to the Report of the 
First Meeting of the Parties: Decision I/7 Review of Compliance 4, U.N. Doc. ECE/MP.PP/2/Add.8 (Apr. 2, 
2004), available at http://www.unece.org/env/pp/documents/mop1/ece.mp.pp.2.add.8.e.pdf. 
261 The Committee has three main functions: (a) To consider submissions by Parties, referrals by the secretariat, 
and communications from the public; (b) To prepare a report on compliance with or implementation of the 
Convention for the Meeting of the Parties; and (c) To monitor, assess and facilitate implementation of and 
compliance with each Party’s obligation to regularly report on their implementation of the Convention. In 
addition, the Committee may examine compliance issues and make recommendations on its own initiative. See 
F. Marshall: “Two Years in the Life: The Pioneering Aarhus Convention Compliance Committee 2004–2006”, 
pp. 123–154, at p. 127.  
262 Footnote no. 55. 
263 Idem, Annex 19 
264 Idem, Annex 20 
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were employed. However, the expression absolute exhaustion of domestic remedies has not 

been clarified by the Decision I/7.265 

It has been noted that “the public’s right to participate in the Committee’s processes 

reflects the concept of participation enshrined in the Convention itself” and the mechanism 

are also based on the deliberative theory. In particular, for the most part, Committee meetings 

are open to the public and the public may participate in hearings and discussions of particular 

cases as observers.266 

Another innovative aspect is that Committee members are nominated by State parties, 

signatories and NGOs, and elected by the MOP by consensus or, failing consensus, by secret 

ballot and they serve in their personal capacity.267  

Legal scholars and NGOs have criticized these review systems for lacking teeth.268 

Nevertheless, the Convention goes well beyond other international environmental 

arrangements in providing access to a review procedure for members of the public and this 

opening “to public participation by civil society has already produced remarkable results in 

the functioning of the Committee.”269  

Moreover, according to Fitzmaurice the compliance committee has a significant role in 

promoting environmental justice and even in contributing to the implementation of 

democratic governance, and the complaint procedure has been seen as “part of the fabric of 

the new world order, through expanding public participation of civil society”.270  

                                                 
265 Idem Annex 21. See S. Kravchenko: “The Aarhus Convention and Innovations in Compliance with 
Multilateral Environmental Agreements ”, Colo. J. International Environmental Law & Policy, Vol. 18, 2007, at 
pp. 1-50. 
266 The Committee will, however, hold closed sessions if decision-making, such as when deliberating on 
findings, measures and recommendations and if necessary to protect the confidentiality of information under the 
grounds discussed above. See F. Marshall: “Two Years in the Life: The Pioneering Aarhus Convention 
Compliance Committee, 2004–2006”, at pp. 134-135.  
267 For an NGO perspective on the compliance committee, see Guidance Document on Aarhus Convention 
Compliance Mechanism (undated), available at <http://www.unece.org/env/pp/compliance/ manualv2. 
document>. See E. Morgera: “An Update on the Aarhus Convention and its Continued Global Relevance, at p. 
140. 
268 J.  Ebbesson: “Public Participation”, in: International Environmental Law, eds. D. Bodansky and J. Brunnée, 
Oxford 2007, at pp. 683-405. 
269As of late 2008, the Aarhus Compliance Committee, which arbitrates alleged violations of the treaty, has 
reviewed twenty-three allegations of nondisclosure of environmental information by a party to the treaty. Thus 
far, four of those cases (two brought by citizens in Kazakhstan, and one each by citizens in Hungary and 
Ukraine) have forced the Aarhus Compliance Committee to make authoritative judgments on the treaty’s 
fundamental matters of access to information and public participation. B. W. Cramer: “The Human Right to 
information, the environment and information about the environment: from the Universal Declaration to the 
Aarhus Convention”, at. pp. 100-101. See S. Kravchenko: “The Aarhus Convention and Innovations in 
Compliance with Multilateral Environmental Agreements ”, at pp. 1-50. 
270 M. Fitzmaurice: “Environmental justice through international complaint procedure? Comparing the Aarhus 
Convention and the North American Agreement on Environmental Cooperation”, in: Environmental law and 
justice in Context, ed J. Ebbesson, Cambridge 2009, at pp. 211-227 
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Therefore, one may suggest that it could be seen also as a further tool towards global 

environmental democracy in which the validity and legitimacy of norms directly depends on 

the participation of citizens in their formation and application, as is also relevant in a global 

community.271 

                                                 
271 M. Fitzmaurice: “Environmental justice through international complaint procedure? Comparing the Aarhus 
Convention and the North American Agreement on Environmental Cooperation”, at pp. 211-227 
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Section 2: The three pillars approach 

2.1 Access of information 

2.1.1 Background on access to information  

It has been emphasized by Holder: “Access to information is a crucial element of a 

democratic society, a precondition to basic rights to vote or the free speech, and certainly of 

any form of participation in decision making.”272  

A right to information can indicate, narrowly, freedom to look for information, or, 

widely, a right to access to information, or even a right to obtain it. The State has the duty to 

refrain from interfering with public action to acquire information from the authorities of the 

State or private bodies. A further duty of the State is to disseminate all relevant information 

concerning both public and private plans and projects that might have an impact to the 

environment.273  

Recently, it has been suggested that access to government information should be 

considered a fundamental human right, for the reason that “knowledge of the activities of 

one’s leaders is being seen as crucial to the maintenance of other human rights.”274  

The underlying idea is that citizens have the right to be acquainted with the methods of 

how authority power is exercised on their behalf, and therefore access to information can 

contribute to a better involvement of the citizens in the tasks of their governments. Thus, 

freedom of information is principally understood as a fundamental right of citizenship 

“because access to government information creates a sense of responsibility among citizens to 

act as watchdogs over their leaders”.275 

Informational rights have been granted by environmental law, via soft law forms as 

well as binding instruments at the international and regional level.276 Many treaties which 

                                                 
272 J. Holder and M. Lee: Environmental Protection, Law and Policy, at p. 101. 
273 D. Shelton: “Human rights and the environment: what specific environmental rights have been recognized?”. 
274 B. W. Cramer: “The Human Right to information, the environment and information about the environment: 
from the Universal Declaration to the Aarhus Convention”, at p 79; See, e.g. P. Birkinshaw: “Freedom of 
Information and Openness: Fundamental Human Rights”, Administration Law Review, 2006, pp.177-210, at p. 
179. See P. Birkinshaw: “Freedom of Information and Openness: Fundamental Human Rights”, at p. 178. 
275 B. W. Cramer: “The Human Right to information, the environment and information about the environment: 
from the Universal Declaration to the Aarhus Convention”, at pp. 73-103. 
276 See e.g. Convention for the Protection of the Marine Environment of the North-East Atlantic, Article 9, Sept. 
22, 1992, 32 I.L.M. 1069; Convention on Civil Liability for Damage Resulting from Activities Dangerous to the 
Environment, arts. 13-16, June 21, 1993, 32 I.L.M. 1228; North American Agreement on Environmental 
Cooperation, Article 2(1)(a), Sept. 14, 1993, 32 I.L.M. 1480; International Convention to Combat Desertification 
in Those Countries Experiencing Serious Drought and/or Desertification, June 17, 1994, 33 I.L.M. 1328; 
Convention on Cooperation and Sustainable Use of the Danube River, Article 14, June 29, 1994, available at 
http://www.icpdr.org/ icpdr-pages/drpc.htm; Energy Charter Treaty, arts. 19(1)(1), 20, Dec. 17, 1994; 33 I.L.M. 
360; Protocol Concerning Specially Protected Areas and Biological Diversity in the Mediterranean, Article 19, 
June 10, 1995, 1999 O.J. (L 322) 3; Rotterdam Convention on the Prior Informed Consent Procedure for Certain 
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have their basis in Principle 10 of the Rio Declaration, provide for access to information. 

Principle 10 declares that each individual shall have appropriate access to information 

concerning the environment, including information on hazardous materials and activities in 

their communities.  

Another can be found in the United Nations Framework Convention on Climate 

Change. Its Article 6 provides that its parties  

 
"shall ... promote and facilitate at the national and, as appropriate, sub-regional and regional levels, and 

in accordance with national laws and regulations, and within their respective capacities ... public access 

to information [and] ... public participation."277 

 

2.1.2 The Aarhus Convention 

Access to information, the first pillar of the Convention, is the essential starting point for any 

public involvement in decisions.278 The aim of the pillar guarantees that members of the 

public are conscious of what is occurring in their adjacent environment and moreover aims at 

the fact that the public shall be competent to participate in an informed manner.  

This part will analyze two components of the access to information pillar, Article 4 on 

access to environmental information and Article 5 on the collection and dissemination of 

environmental information. Article 3 reminds Parties that the Convention’s provisions, 

including those in Articles 4 and 5, are minimum requirements and that Parties have the right 

to provide broader access to information for the public. 

It should be remarked that its provisions are reinforced by the Kiev Protocol on 

Pollutant Release and Transfer Registers, popularly known as the PRTR Protocol which was 

                                                                                                                                                         
Hazardous Chemicals and Pesticides in International Trade, Article 15(2), Sept. 10, 1998, available at 
http://www.fco.gov.uk/Files/ kfile/CM%206119.pdf; Protocol on Water and Health to the 1992 Convention on 
the Protection and Use of Transboundary Watercourses and International Lakes, Article 5(i), June 17, 1999, 
available at http://www.euro.who.int/ Document/Pehehp/ ProtocolWater.pdf; Cartagena Protocol on Biosafety to 
the Convention on Biological Diversity, Article 23, Jan. 29, 2000, 39 I.L.M. 1027; International Treaty on Plant 
Genetic Resources for Food and Agriculture, Article 17, Nov. 3, 2001, available at 
ftp://ftp.fao.org/ag/cgrfa/it/ITPGRe.pdf. Also at Euroepean level the Directive 90/313/EEC on the freedom of 
access to information on the environment provided the legal basis for access to environmental information in the 
EC countries and in other countries in the UN/ECE region since its adoption. 
277 Framework Convention on Climate Change, Article 6, May 9, 1992, 31 I.L.M. 849. A other example is the 
United Nations drew up the Draft Declaration of Principles on Human Rights and the Environment, stated: All 
persons have the right to information concerning the environment. This includes information, howsoever 
compiled, on actions and courses of conduct that may affect the environment and information necessary to 
enable effective public participation in environmental decision-making. The information shall be timely, clear, 
understandable and available without undue financial burden to the applicant. B. W. Cramer: “The Human Right 
to information, the environment and information about the environment: from the Universal Declaration to the 
Aarhus Convention”, at p. 85. 
278 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 88. 
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adopted in 2003.279 The objective of the Protocol is to enhance public access to information 

through the establishment of coherent, integrated, nation-wide pollution release and transfer 

registers, to facilitate public participation in environmental decision making, and contribute to 

the prevention and reduction of pollution in the environment. This international instrument is 

important because it represents, on the one hand, the first legally binding instrument related to 

pollutant release and transfer registers280 and, on the other hand, also States outside the United 

Nations Economic Commission for Europe can access to it.281  

 

2.1.2.1 Active information: Article 4 

Article 4 sets out a framework through which members of the public can access 

environmental information from public authorities, as well as in certain situation private 

parties can do likewise.282 Once a member of the public has requested information, Article 4 

establishes criteria and procedures for obtaining or refusal of such.283  

Paragraph 1 includes the general obligation for public authorities to grant 

environmental information in response to a request. A request can be any communication by a 

member of the public to a public authority soliciting environmental information.284  

As already shown, all persons have the right of access to information and the 

Convention provides a general rule of freedom of access to information. As a result, requests 

cannot be rejected in cases where the claimant does not hold an interest in the information. 

Public authorities shall not require any requirements which entail that the claimant has to 

show his or her motivation for receiving the information or how he or she intends to use it. 

The Convention obliges public authorities to supply the information “as soon as 

possible.” It subsequently establishes a maximum time limit of one month.  

                                                 
279 The PRTR Protocol was adopted at an extra-ordinary meeting of the Parties in May 2003, in Kiev, Ukraine. 
The European Community and 36 States have signed the Protocol. Luxembourg recently became the first State 
to ratify the Protocol. Further information is available on its website http://www.unece.org/ env/pp/prtr.htm. 
280 Article 1, PRTR Protocol. 
281 F. Marshall: “Two Years in the Life: The Pioneering Aarhus Convention Compliance Committee 2004–
2006”, at pp. 126-127. 
282 Each Party shall ensure that, subject to the following paragraphs of this Article , public authorities, in 
response to a request for environmental information, make such information available to the public, within the 
framework of national legislation, including, where requested and subject to subparagraph (b) below, copies of 
the actual documentation containing or comprising such information: (a) Without an interest having to be stated; 
(b) In the form requested unless: (i) It is reasonable for the public authority to make it available in another form, 
in which case reasons shall be given for making it available in that form; or (ii) The information is already 
publicly available in another form. 2. The environmental information referred to in paragraph 1 above shall be 
made available as soon as possible and at the latest within one month after the request has been submitted, unless 
the volume and the complexity of the information justify an extension of this period up to two months after the 
request. The applicant shall be informed of any extension and of the reasons justifying it. 
283 The Aarhus Convention: An Implementation Guide, at p. 53. 
284 The Aarhus Convention: An Implementation Guide, at p. 53. 
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Nevertheless, public authorities in certain circumstances have the possibility under the 

Convention to find that the “volume and complexity” of the information excuses an extension 

of the one-month time limit to two months. In such situations, the authority must inform the 

claimant of this extension, by giving the reasons therefore, as soon as possible and at the latest 

by the end of the first month.285  

The Aarhus Convention includes exceptions, as do all international agreements created 

via political negotiation. There are eight specific cases that any authority may use as 

justification to refute an applicant its request. These exceptions include matters of national 

defense, the protection of trade secrets, and the protection of personal data and judicial or law 

enforcement matters in progress.286 The employment of an exemption is controlled by the 

words of the Convention, in particular by the final paragraph of Article 4:  

 
The aforementioned grounds for refusal shall be interpreted in a restrictive way, taking into account the 

public interest served by disclosure and taking into account whether the information requested relates to 

emissions into the environment.” It has been underlined that a “blanket approach to exceptions would 

be at last beyond the “spirit” of the Convention, and there is an obligation to engage in some sort of 

consideration of the pros and cons of disclosure and confidentially: exceptions to access are provided 

not for convenience, but to protect genuinely competing public interest.287 

 

2.1.2.2 Passive information: Article 5 

Article 5 establishes the obligations of the government to collect and disseminate 

information.288 It includes an extensive variety of different categories of information that 

Parties should supply to members of the public. Usually, it comprises information such as 

emergency information, product information, pollutant release and transfer information, 

information about laws, policies and strategies, and information concerning methods of 

receipt of information. 

The Aarhus Convention obliges the States to establish internal processes to ensure the 

ample flow of all significant environmental information and in addition concentrates on the 

real implementation of procedures for collecting and distributing information related to any 

threat to human health or the environment.289  

                                                 
285 The Aarhus Convention: An Implementation Guide, at p. 53. 
286 B. W. Cramer: “The Human Right to information, the environment and information about the environment: 
from the Universal Declaration to the Aarhus Convention”, at pp. 100-101.  
287 J. Holder and M. Lee: Environmental Protection, Law and Policy, at p. 104. 
288 The Aarhus Convention: An Implementation Guide, at p. 49. 
289 Article 5(1)(c). The text of this provision is worth quoting in its entirety: In the event of any imminent threat 
to human health or the environment, whether caused by human activities or due to natural causes, all information 
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The abovementioned requirements apply to such private bodies as well with which 

governmental agencies cooperate, although the provision requires only that the State must 

encourage them.290 

Moreover, the State shall also encourage any private person to inform the public with 

regard to all activities and products which could have an impact on the environment, within 

the framework of voluntary labeling or auditing schemes.  

Finally, the Convention requires that all parties publish, every three to four years, a 

national report on the state of the environment.291  

 

 

2.2 Participation 

2.2.1 Background on participation 

The most important role played by environmental citizens in environmental protection is 

participation in decision-making. The origin of public participation is “the right of those who 

may be affected, including foreign citizens and residents, to have a say in the determination of 

their environmental future.”292 

Public participation processes commenced to emerge in the policies and environmental 

regulations of some States since the late 1960s and 1970s. This phenomenon coincided with 

the political disturbances around the world since the public started to ask for more democratic 

governance and environmental protection.293 From the period of the 1970s to the early 1980s, 

doctrine and critics ever more highlighted the importance of citizens to achieve economic 

development in an environmental manner.294 Consequently during the 1990s, consultation and 

participation turned into the buzzwords of environmental decision-making, “feeding onto 

                                                                                                                                                         
which could enable the public to take measures to prevent or mitigate harm arising from the threat and is held by 
a public authority is disseminated immediately and without delay to members of the public who may be affected. 
290 B. W. Cramer: “The Human Right to information, the environment and information about the environment: 
from the Universal Declaration to the Aarhus Convention”, at p. 98. 
291 B. W. Cramer: “The Human Right to information, the environment and information about the environment: 
from the Universal Declaration to the Aarhus Convention”, at pp. 97-99. 
292 D. Shelton: “Human rights and the environment: what specific environmental rights have been recognized?”. 
293 Eg, in UK, in its planning legislation of the 1960s. the creation of the Royal Commission on Environmental 
Pollution, 1969, and the Department of the Environment, 1970, was the governmental response to these public 
pressures: see J. McCormick: The Global Environment Movement, Wiley 1995.  
294 NP. Spyke: “Public Participation in Environmental Decision-making at the New Millennium: Structuring 
New spheres of Public Influence”, Boston College Environmental Affairs Law Review, Vol. 26, 1999, at pp. 263-
279. 
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broader discourses on “good governance”295 “environmental justice” and “environmental 

citizenship.””296  

Today the involvement of the citizens in environmental decision-making has been 

rationalized from two points of view, a procedural perspective and a substantive 

perspective.297 The latter is based on arguments that the public is required to participate in 

solutions as well as decisions.298 The former is found in the fact that it provides for the 

democratic legitimacy of those decisions.  

With regard to both perspectives, several schools of thought on the rationale and role 

of public participation have arisen. First, there is the rational elitism school, which treats 

environmental policy as complex and technical. It emphasizes decision-making by experts, 

and concedes limited participation to the general public when they hold information that may 

assist experts.299  

Another strand of the rational elitism model is known as corporatism. Corporatist 

modes offer “only a functional representation to representatives of large strategic groups such 

as trade unions, industry and business councils, and sometimes renowned environmental 

NGOs.”300 

A second approach to participation is the liberal democratic one, which emphasizes 

the procedural rights of individuals and NGOs to be consulted and heard in decision-

making.301 This model can be also limited by procedural reforms: citizens may be heard, but 

their views are given weight in discretionary decision-making. These potential restrictions 

have encouraged a third model of participation, and as already mentioned, it is called 

deliberative democracy, which gives concrete power to citizens in the decisions-making and 

reorients decision processes to include fundamental ethical and social values.302  

The above approaches to participation are not mutually exclusive and elements of each 

have characterized many multilateral and bilateral agreements which refer to or guarantee 

                                                 
295 J Steffek and P. Nanz: “Deliberation and Democracy in Global Governance: The Role of Civic Society”, in: 
Participation fort Sustainability in Trade, eds. S. Thoyer and B. Martimort-Asso, Ashgate 2005. 
296 B. J. Richardson and J. Razzaque: “Public Participation in Environmental Decision-making”, in: 
Environmental Law for Sustainability, ed. B. J. Richardson/ S. Wood, Oxford 2006, pp. 166-194, at p. 168.  
297 B. J. Richardson and J. Razzaque: “Public Participation in Environmental Decision-making”, at p. 170.  
298 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 83. 
299 B. Barton: “Underlying Concepts and Theoretical Issues in Public Participation in resource Development”, in: 
Human Rights in Natural Resource Development: Public participation in the Sustainable Development of Ming 
and Energy Resources, ed. D. Zillman, Oxford 2002, at pp. 84-98. 
300 P. C. Schmitter and G. Lehmbruch,: Trends Toward Corporatist Intermediation, Sage 1979. 
301 J. Habermas, Legitimation Crisis, Boston 1973. 
302 B. J. Richardson and J. Razzaque: “Public Participation in Environmental Decision-making”, at pp. 166-194..  
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public participation.303 For example, in the Climate Change Convention, Article 4(1)(i) 

obliges Parties to promote public awareness and to "encourage the widest participation in this 

process, including that of nongovernmental organizations.”304  

 

2.2.2 The Aarhus Convention 

Public participation in decision-making is the second pillar of the Convention. It is moreover 

the link between all three pillars: public participation cannot be effective without access to 

information, as provided under the first pillar, nor without the possibility of enforcement, 

through access to justice under the third pillar.  

The Convention is in theory “‘novel’ by ‘go[ing] well beyond familiar techniques of 

consulting neighbors over sitting decisions’”305 to foresee public participation in decision 

making at three stages: with regard to “decisions on specific activities” as in Article 6; 

concerning plans, programs and policies relating to the environment, listed in Article 7; and 

finally, in relation to the preparation of executive regulations and/or generally applicable 

legally binding normative instruments as in Article 8.306 

 

2.2.2.1 Decision-making: Article 6 

I will begin with the first of these three stages, decisions permitting certain activities listed in 

Annex I of the Convention as, for example, activities within the chemical installations and 

waste management, or other activities which may have a significant effect on the environment. 

Activities under Article 6 generally include activities subjected to the environmental impact 

assessment (EIA) procedure under the UNECE Espoo Convention on Environmental Impact 

Assessment in a Transboundary Context. 

                                                 
303 Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution Concerning the Control of 
Emissions of Volatile Organic Compounds or Their Transboundary Fluxes, Article 2(3)(a)(4), Nov. 18, 1991, 31 
I.L.M 568; Convention on the Protection and Use of Transboundary Watercourses and International Lakes, 
Article 16, Mar. 17, 1992, 31 I.L.M. 1312; Convention on the Transboundary Effects of Industrial Accidents, 
Article 9, Mar. 17, 1982, 2105 U.N.T.S. 460; Convention for the Protection of the Marine Environment of the 
North-East Atlantic, Article 9, Sept. 22, 1992, 32 I.L.M. 1072; Convention on Civil Liability for Damage 
Resulting from Activities Dangerous to the Environment, arts. 13-16, June 21, 1993, 32 I.L.M. 1228; North 
American Agreement on Environmental Cooperation, arts. 2(1)(a), 14, Sept. 14, 1993, 32 I.L.M. 1480; Danube 
Convention, at Article 14; Protocol Concerning Specially Protected Areas and Biological Diversity in the 
Mediterranean, Article 19, June 10, 1995, 1999 O.J. (L 322) 3; Joint Communique and Declaration on the 
Establishment of the Arctic Council, pmbl, arts. 1(a), 2, 3(c); Sept. 19, 1996, 35 I.L.M. 1382; Kyoto Protocol to 
the United Nations Framework Convention on Climate Change, Article 6(3), Dec. 11, 1997, 37 I.L.M. 22; 
Stockholm Convention on Persistent Organic Pollutants, Article 10(1)(d), Sept. 22, 2001, 40, I.L.M. 532.  
304 D. Shelton: “Human rights and the environment: what specific environmental rights have been recognized?”. 
305 The Aarhus Convention: An Implementation Guide, at p. 92. 
306 C. Nadal: “Pursuing Substantive Environmental Justice: The Aarhus Convention as a Pillar of 
Empowerment”, at p. 37. 
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An activity originally omitted from the mandatory requirements of Article 6 was 

decision-making concerning genetically modified organisms. However, at their second 

meeting in May 2005, the Meeting of the Parties adopted an amendment imposing a public 

participation requirement in decisions on the deliberate release and placing on the market of 

genetically modified organisms. 

Participation should commence already early in the process, when options are still 

open, and moreover, due account must be taken of the result of the public participation.307 In 

fulfillment of this, required elements embrace public notice of the projected activity, complete 

information on the planned activity, transparent opportunities for public comment and 

participation, reasonable timeframes for participation, and “the public concerned shall be 

informed, either by public notice or individually as appropriate, early in an environmental 

decision-making procedure, and in an adequate, timely and effective manner” of a number of 

matters relating to the permit application.308 

Paragraph 7 varies from the majority of the other provisions of Article 6 in that here 

the Convention accords rights not only to the public concerned, but to the totality of the 

public. For this reason it has been considered as the “backbone of public participation”,309 and 

constitutes the only reference to deliberative process within the Convention. 

Thus, any member of the public has the right to submit comments, information, 

analyses or opinions for the duration of the public participation procedures. The public 

authority cannot refuse any such comments, information, analyses or opinions by arguing that 

the specific individual was not a part of the public concerned.  

However, it should be remarked that Article 9(2) which is the enforcement of Article 6 

applies only to the public concerned. Nevertheless, it seems to be the objective of the 

Convention that any member of the public who by submitting comments in writing or at a 

hearing actually participates in a public participation procedure, acquires a new status, the 

status of a member of the public concerned.  

The Convention refers to two potential deliberative means for the presentation of 

comments, information, analyses or opinions, through written presentation, or public hearings 

or enquiries with the claimant. The public hearings or enquiries present the occasion for the 

                                                 
307 C. Nadal: “Pursuing Substantive Environmental Justice: The Aarhus Convention as a Pillar of 
Empowerment”, at p. 38. 
308 The information to be provided includes: the proposed activity and the application on which a decision will 
be taken; the nature of possible decisions or the draft decision; the public authority responsible for making the 
decision; the envisaged procedure including opportunities for public participation; the fact that the activity is 
subject to a national or transboundary environmental impact assessment procedure. 
309 J. Holder and M. Lee: Environmental Protection, Law and Policy, at p. 101. 



 72

claimant to submit the project, and answer to questions and comments. Public hearings also 

offer a place for discussion among persons concerned by the decisions.310  

Furthermore, under Article 6(8), decision-makers are required to take due account of 

not only public participation regarding the environmental aspects of the projected activity. 

That means that “public views cannot be simply ignored, whilst giving the public only a 

limited stake in the final decisions”.311  

Article 6(9) strengthens the abovementioned obligation by requiring that motivations 

shall be specified for the final decision.312 Hence, the obligation to take due account appears 

not only as a procedural requirement but also, as it has been noted, as “a substantive one to 

integrate environmental justice considerations into the final decision.”313  

 

2.2.2.2 Development of plans and programs and policies Article 7 

Participation requirements related to plans and programs are not specified in similar detail as 

in the case of Article 6. Public participation should take place in a transparent and fair 

framework and also follow numerous of the principles which are provided under Article 6, as 

well as realistic timeframes, early participation, and due attention of the result of the 

participation 

Article 7 differentiates between plans and programs on the one hand, and policies on 

the other hand. When the former are concerned, the provision includes elements of Article 6, 

especially relating to the time-frames and occasions for public participation, as well as the 

commitment to guarantee that public participation is taken into consideration in practice. With 

respect to the regulation of policies, there is no express incorporation of any of the principles 

of Article 6.  

The Implementation Guide of the Convention has suggested cohesion with strategic 

environmental assessment (SEA) as a method of implementing Article 7 through public 

participation procedures.314 The obligation that States guarantee that “due account is taken of 

                                                 
310 The Aarhus Convention: An Implementation Guide, at p. 93 
311 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 94. 
312 Introducing a more general obligation to give reasons has some support at the moment. It is argued first of all 
that developments under the Human Rights Act will require reasons to be given for any decision in at least 
planning law, and Government seems amenable to introducing such a change in its ongoing reform of the 
planning system. A duty to give reasons is however fundamentally linked with review of the decision, on which 
there is less progress – giving reasons enables such review and is most effective if review is possible. See M. Lee 
and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 94. 
313 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 94. 
314 The Aarhus Convention: An Implementation Guide, at pp. 113-114. 
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the outcome of public participation” means that “there must be a legal basis to take 

environmental considerations into account in plans, programmers and policies”.315  

Through the access to justice provisions of Article 9, paragraph 2 the members of the 

public can enforce the obligations under Article 7, which requires that Parties take legislative 

steps to adopt guarantees for the rights contained in this Article. If States previously have 

established guarantees, these must be preserved. Furthermore, in those instances where they 

do not have guarantees and do not implement new guarantees, prospects for the enforcement 

of commitments, according to the Implementation Guide,  
 

“must be based on Article 9, paragraph 3, which provides for the right of citizens to bring actions in 

cases of violations of environmental law.”316 

 

2.2.2.3 Participation in the preparation of legal rules and legally binding norms Article 8 

Article 8 of the Convention addresses public participation in the preparation of executive 

regulations and legally binding normative instruments. This provision is “quite novel”317, 

since it not only concerns individual decisions, or decisions by independent agencies, but also 

legislative decisions. It stipulates that draft rules be published or otherwise be made publicly 

available, that the public should be granted the occasion of expressing criticism and 

commenting directly, or through representative consultative bodies, and that the outcomes 

shall be considered as far as possible.  

Moreover, Article 8 expands well beyond classic pollution or conservation law, and 

could simply include, for instance, decisions on energy or transport.  

It should be noted that this provision is even less precise than Article 7, and a 

justification for this with regard to the applicability of the Convention to lawmaking can be 

found when analyzing the drafting procedure. Here it can be seen that this issue was carefully 

debated during the whole process of negotiations. Nevertheless, governments did not agree to 

provide detailed requirements for parliaments, since they considered this to be a prerogative 

of the legislative body.318 

                                                 
315 The Aarhus Convention: An Implementation Guide, at pp. 113-114. 
316 The Aarhus Convention: An Implementation Guide, at p. 115. 
317 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 101. 
318 The Aarhus Convention: An Implementation Guide, at p. 122. 
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Despite the vague character of the provision, it can be viewed as a possibility given to 

States to interpret the provisions in a different way and it could be a noteworthy political 

instrument in the incorporation of environmental preoccupation into other policy matters.319 

 

 

2.3 Access to justice 

2.3.1 Background to access to justice  

The discourse on environmental justice originates in the late 1970s and early 1980s, and the 

concept of environmental justice itself is linked to human rights law. Indeed, several 

international human rights instruments guarantee a fair trial, in other words a right to equal 

access before courts or other independent and impartial tribunals.320  

Also, Principle 10 of the Rio Declaration stipulates that  
 

“effective access to justicial and administrative proceedings, including redress and remedy, shall be 

provided.”  

 

This principle has been implemented by the Aarhus Convention, which is a unique 

Convention setting out minimum standards of access to legal review procedures.  

The existence of these international instruments, hard and soft, is evidence of the 

intersection of environment and human rights, as well as of an increasing focus on global 

governance problems.321 It is also an effort to guarantee effective enforcement of 

environmental law in national forums and thus aims at resolving the enforcement deficit of 

environmental law. Hence, access to justice provisions under the Convention may “also assist 

in surmounting obstacles such as the non transposition into domestic law of international 

treaty obligations which are of a non self executing character.”322 

  

2.3.2 The Aarhus Convention 

Article 9 contains two categories of provisions which should be analyzed separately since 

they are completely different.  

                                                 
319 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 101. 
320 UDHR Article 10; International Covenant on Civil and Political Rights, Article 14; European Convention on 
Human Rights and Fundamental Freedoms, Article 6. See J. Ebbesson: Environmental law and justice in 
Context, Cambridge 2009.  
321 C. Redgwell: “Access to Environmental Justice”, in: Access to Justice as a Human Right, ed. F. Francioni, 
Oxford 2007, pp.153-175, at p. 159. 
322 C. Redgwell: “Access to Environmental Justice”, at p. 159. 
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First, access to justice means that members of the public have legal mechanisms which 

they can use against potential violations of the two other pillars – access to information and 

public participation.  

Second, access to justice means that the public is equipped with legal mechanisms 

which they can use to gain review of potential violations of domestic environmental law and 

thus, the public’s ability to help enforce environmental law is acknowledged. This third part 

of Article 9 is not linked with the other pillars of the Convention, but it should be considered 

a new right recognized by the Convention.  

Hence, paragraphs 1 and 2 are directly related to the internal provisions of the 

Convention while paragraph 3 reinforces external domestic standards. The specificity of this 

form of “external review”323 has led to it being considered a fourth pillar324 of the Convention. 

This also due to the fact that it has no connection with either of the first two pillars of the 

Convention. 

For this reason, this will be studied later separately from the normal access to justice.  

 

2.3.2.1 Access to justice to enforce the two pillars 

The first two paragraphs of Article 9 are related to the first two pillars of the Convention. 

First, Article 9(1) acknowledges that any person, who believes that his or her request 

for information was ignored, wrongfully refused, or inadequately answered, has, in 

accordance with national law, access to a judicial or non-judicial review procedure.325 

Under this provision, any person has a right to exercise the review procedures and has 

standing to challenge decisions made under Article 4. Moreover, Article 9(1) is in conformity 

with Article 4’s language, which grants any member of the public the right to request 

information. In addition, this paragraph provides that the review procedure must be before a 

court of law or any other “independent and impartial body established by law.”  

The significance of independent and impartial body can be explained by the 

Convention for the Protection of Human Rights and Fundamental Freedoms: Independent and 

                                                 
323 C. Redgwell: “Access to Environmental Justice”, at p. 168. 
324 A. Jóhannsdóttir: “Miljodemokrati - offentlighedens deltagelse i beslutningsprocessen”, in: Forhandlingerne 
ved Det.38. nordiske Juristmode, eds M. B. Andersen and J. Christoffersen, Copenhagen 2008, at pp. 221-241. 
325 “Each Party shall, within the framework of its national legislation, ensure that any person who considers that 
his or her request for information under article 4 has been ignored, wrongfully refused, whether in part or in full, 
inadequately answered, or otherwise not dealt with in accordance with the provisions of that article, has access to 
a review procedure before a court of law or another independent and impartial body established by law. In the 
circumstances where a Party provides for such a review by a court of law, it shall ensure that such a person also 
has access to an expeditious procedure established by law that is free of charge or inexpensive for 
reconsideration by a public authority or review by an independent and impartial body other than a court of law.” 
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impartial bodies do not have to be courts, but must be “quasi-judicial, with safeguards to 

guarantee due process, independent of influence by any branch of government and 

unconnected to any private entity”.326 States have the obligation to guarantee that the public 

has access to faster and less expensive review procedures than reviews in courts.327 Moreover, 

the public authority has to be bound by final decisions.  

Second, paragraph 2 provides members of the public and any NGOs which have 

sufficient interest or who maintain “impairment of a right where the administrative procedural 

law of a Party requires this as a precondition”, are able to “challenge the substantive or 

procedural legality of any decision, act or omission” under Article 6, and also any decision 

under other relevant provisions of the Convention.328 The general provisions of Article 3 and 

the provisions concerning the collection and dissemination of information in Article 5 could 

be provisions that would fall under the wording “other relevant provisions.”  

In determining the standing of the public concerned, the Convention defers to national 

law, but emphasis is given to the objective of giving the public concerned wide access to 

justice. Furthermore, bodies that fulfill the Convention’s definition of the public concerned, 

which includes NGOs, are automatically considered to have a sufficient interest or rights 

capable of being impaired.329 Persons or groups who meet these conditions will still need to 

satisfy the requirements of national law, but with the provision “that any such requirements 

must be consistent with the objective of fiving the public concerned wide access to justice 

within the scope of Convention.”330 

 

2.3.2.2 Enforcement of environmental law: a fourth pillar? 

Article 9(3) creates an additional category of cases where citizens have access to 

administrative or judicial procedures to challenge acts and omissions, whether or not these are 

related to the information and public participation rights, by private persons and public 

authorities which contravene national law relating to the environment.  

                                                 
326 Some countries have chosen to create a special, independent and impartial body to review access-to-
information cases. For example, in 1978 France established the Commission for Access to Administrative 
Documents (CADA). S. Stec and S. Casey Lefkowitz: The Aarhus Convention: An Implementation Guide, at p. 
126. 
327 The Aarhus Convention: An Implementation Guide, at p. 127. 
328 See S. Kravchenko, D. Skrylnikov and J. E. Bonine: “Access to justice in cases involving public participation 
in decision-making”, in: Handbook on Access to Justice under the Aarhus Convention, ed. S. Stec, Szentendre 
2003, at pp. 27-30. 
329 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 101 
330 C. Redgwell: “Access to Environmental Justice”, at p. 169. 
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The eighteenth preambular paragraph as well as the Sofia Guidelines already provided 

standing to certain members of the public to enforce environmental law directly or indirectly 

manner. Concerning direct citizen enforcement, citizens are given standing to go to court or 

other review bodies to implement the law rather than just to redress personal damage. Indirect 

citizen enforcement means that citizens can contribute to the enforcement process through, for 

instance, citizen complaints. 331  

Moreover, the Convention allows a person to challenge acts and omissions by private 

persons and public authorities which contravene provisions of national law relating to the 

environment. This wording includes on the one hand, failures to take action provides by law, 

and on the other hand, actions that themselves infringe the law.332  

The provision demands States to guarantee standing to enforce environmental law for 

those citizens who meet criteria provided for by national law.333 Standing under Article 9(3) is 

even more restrictive than under Article 9(2). The reason therefore is “the price paid for the 

right to challenge violations of national laws” relating to the environment or omissions by 

public authorities.334 

National law must take the decision whether redress is administrative or judicial and 

establish standing requirements in order to challenge acts or omissions in link with national 

environmental law.335 It should be remarked that judicial interpretation can play a significant 

role in the enforcement of the Aarhus Convention. 336  

Concerning standing, it has been emphasized that several broad legislative models are 

possible: actio popularis; NGO standing; legal rights standing and sufficient interest standing. 

Concerning actio popularis, some countries use a model in which legislation declares that any 

person can sue the government when it breaks the law, an actio popularis. This is completely 

in accordance with Article 9 of the Aarhus Convention, even though it is not obligatory by the 

Convention.337  

                                                 
331 The Aarhus Convention: An Implementation Guide, at pp. 130-131. 
332 J. E. Bonine: “The public’s right to enforce environmental law, at pp. 31-37 
333 The Aarhus Convention: An Implementation Guide, at pp. 130-131. 
334C. Redgwell: “ Access to Environmental Justice”, Access to Justice as a Human Right, at p. 169. 
335C. Redgwell: “ Access to Environmental Justice”, Access to Justice as a Human Right, at p. 169. 
336 R. Savoia: “Administrative, judicial and other means of access to justice”, in: Handbook on Access to Justice 
under the Aarhus Convention, ed. S. Stec, Szentendre 2003, at pp. 39-41. 
337 The Netherlands may well have the least restrictive legislative criteria in Europe for accessing the courts. 
Furthermore, the Netherlands links administrative standing and judicial standing by allowing “anyone” to 
participate in the consultation process with a public authority and then granting anyone who has lodged 
objections at the consultation stage the right to ask a court for judicial review of the decision. Additionally, the 
Netherlands also extends standing to NGOs in civil lawsuits much like Italy, Switzerland, or many German 
Lander. See J. E. Bonine: “The public’s right to enforce environmental law, in: Handbook on Access to Justice 
under the Aarhus Convention, ed. S. Stec, Szentendre 2003, at pp. 31-37. According to a 1992 study, 
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Under the second model, numerous States recognize a special right to NGOs to have 

standing rights concerning possible judicial action without demonstrating that they have a 

personal interest or are affected by a decision. National law has either to identify the features 

of NGOs that are given standing, or it requires that an authority will establish a register of 

NGOs that are automatically recognized standing and legalized to trial illegal acts by 

government to the courts.338 

Finally, sufficient interest standing grants legal standing to those who are affected. 

This may be granted to usually all persons, or be drafted as part of the legislation granting 

NGOs standing. 

Article 3(4) of the Aarhus Convention declares that, unless there is national legislation which 

imposes special requirements, interest is simply the fact that an NGO is devoted to 

environmental protection.339 

Thus, Article 9(3) recognizes the significance of the public enforcement of 

environmental law by providing for direct action against polluters or regulators and “this 

suggests a continued “monitoring” type role for the public”.340 

Hence, this provision from an idealistic point of view is a quite big revolution in the 

field of environmental law enforcement and thus it might be considered a fourth pillar. 

Unfortunately, though, direct citizen enforcement as a model of a citizen suit is still not 

developed throughout Europe.341  

The Task Force on Access to Justice (TFAJ) has underlined the development of 

guidelines for the identification of best practice to assist with implementation of this 

paragraph, but the diversity of national initiatives and a lack of political will, has led to little 

progress in this issue. 

Another difficulty with Article 9(3) is the absence of a treaty definition of national law 

relating to the environment, leaving it open to parties to define this in their implementing 

                                                                                                                                                         
Switzerland was the first open an country to legislate a right of action (or standing to sue) for environmental 
NGOs. In Switzerland, article12 of the Federal Nature and Heritage Conservation Act of 1966 allows appeals 
against administrative decisions to the Supreme Court, for nationwide nature associations. The same can be 
found in article 55 of the Environmental Protection Act of 1983 for nationwide nature NGOs, provided they 
were founded at least ten years before the law suit and are officially recognised by the federal government. A 
third law, the Trails and Footpaths Act of 1987, also uses this accreditation procedure. In Italy, articles 13(1) and 
18(5) of Law no. 349 of 1986 grant environmental associations the right to sue in administrative courts if they 
have been recognised for this purpose in a ministerial decree. 
338 J. E. Bonine: “The public’s right to enforce environmental law”, at pp. 31-37 
339 J. E. Bonine: “The public’s right to enforce environmental law,” at pp. 31-37 
340 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 101. 
341 M. Lee and C. Abbot: “The Usual Suspects? Public Participation Under the Aarhus Convention”, at p. 101. 
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measures. The TFAJ has considered this issue, but no agreement exists whether national law 

relating to the environment is wider than specific environmental legislation  

 
and includes any provisions of national law whether statutory or regulatory whose enforcement has an 

effect on the state of the elements of the environment or on factors and activities or measures affecting 

or likely to affect these element.342  

 

To conclude, this Article is especially important in the light of the absence of 

supranational forums for the direct enforcement of international environmental law.  

In particular, the inclusion of the paragraph in the Aarhus Convention makes it clear 

that it is not only the purpose of environmental authorities and public prosecutors to enforce 

environmental law, but that the public also has a role to play to fulfill the environmental duty 

to conserve and protect the environment for the future generation.343 

 

                                                 
342 Report of First Meeting para. 28. See also C. Redgwell: “ Access to Environmental Justice”, Access to Justice 
as a Human Right, ed. F. Francioni, Oxford 2007, pp. 153-175, at p. 170. 
343 The Aarhus Convention: An Implementation Guide, at pp. 130-131. 
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Conclusion 
 

This thesis attempted to answer those questions which were formulated in its introduction. 

The questions were: How can we continue to survive? How can political and legal structures 

help reduce the damage and fast destruction of the environment? How can we begin to reform 

and restructure actual political institutions in order for them to become more sensitive to 

environmental considerations? How can States and their citizens act and organize themselves 

for answering to the ecological crisis?  

The thesis has tried to give a response to the above-listed questions, suggesting a 

theoretical and a practical solution for achieving environmental goals. 

Chapter 1 mainly studied the different forms of democracy and which kind of 

democracy could achieve the environmental goals. Secondly, an attempt was made to define 

environment. Thirdly, it elaborated some of the theoretical elements on which environmental 

democracy is based. 

Furthermore, the thesis tried to give a justification why environmental democracy is 

formulated on democratic ideas, and not on authoritarian or anarchist ones, and also why, 

among the different forms of democracy, this new form of democracy consists of 

participatory and deliberative elements.  

To summarize: the reasons for this form and type of democracy, on the one hand, it 

responds in a better manner to the ecological crisis due to the circumstance that it introduces 

environmental values in governmental decisions; and on the other hand, it enhances the role 

of environmental citizens, defining their role as controllers of decisions as well as of decision-

makers. 

It has moreover been argued above that, although deliberation and participation are 

distinct and independent elements, the radical democratization of democracy, which is also 

crucial for the reduction of the deficit of legitimacy of contemporary politics, can only 

succeed in such instances where participation and deliberation are regarded as the two key 

elements in the process of collective decision-making.  

From an environmental point of view, these forms of democracy are likely to be able 

to achieve environmental goals and build a new form of democracy better than the classical 

representative democracy. 

Environmental democracy entails a new form of citizenship which encompasses a 

cluster of new rights and duties. Hence, the second section of Chapter 1 placed a particular 



 81

emphasis on the substantive and procedural rights which possess a link to environmental 

citizenship, and on those environmental duties which have a more important link to ecological 

citizenship. This citizenship derives from the idea that there are specific rights and duties vis-

à-vis citizens, and in the case of the environment, also rights and duties vis-à-vis future 

generations.  

Moreover, to a conduct a radical change in the structure of the liberal democracy, the 

shift towards environmental democracy must be made at the global as well as local level. The 

most realistic means of extending the global dimension of democracy is therefore through 

multilateral agreements between states. These could generate overlapping in some cases, 

additional systems of rules, and within is beheld a system which in itself dynamically 

employs existing territorial governance rules and structures. 

Chapter 2 explored the elements of the theoretical construction of the environmental 

democracy, which have been incorporated into the Aarhus Convention. Thus, this agreement, 

viewed from a global perspective, provides an important step towards the construction of 

environmental democracy.  

The Aarhus Convention was chosen to demonstrate an example of an empirical 

solution which serves the common interest, especially due to the fact that it concretizes the 

main aspects and elements of the theoretical construction of environmental democracy, 

namely form, space and actor. 

Thus, Chapter 2, provided an analysis of, first, the form of democracy as constructed 

by the Convention, which mainly includes participatory elements but also a reference to some 

deliberative mechanisms. Second, the treaty is an example of how it is possible to move 

towards the creation of environmental democracy at the global level. And finally, it 

emphasizes the role of the citizen, as an individual or in the form of a NGO, providing them 

with substantive and procedural environmental rights and duties. Thus, the second section of 

Chapter 2, was dedicated to the examination of the three, or as was mentioned, perhaps four, 

procedural rights. 

 

 

In conclusion: It can be said that environmental democracy is not a magic solution that 

solves all environmental problems. However, if the theoretical construction would be put into 

practice one-by-one, it could lead to a possible improvement of the assessment of decisions 

which need to be taken for the protection of Earth, and consequently, for our survival. 
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Nevertheless, as long as the peoples’ preferences are not heavily skewed towards the 

reduction of all types of environmental degradation, the real effect of democracy on many 

environmental degradation issues will continuously remain relatively little.  

Thus, to move towards environmental democracy it is necessary, on the one hand, to 

improve the already existent political legal structures as well as participation processes, and, 

on the other hand, it is also fundamental to create a major shift in the awareness of the 

significance of the Earth for our survival.  

 



 I
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