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Abstract 

The subject of this paper is extraterritorial abductions. First, the essay will address how 

abduction can violate state sovereignty under well established rule in international law and 

then human rights where the matters are more unsettled. After that the practice of various 

states will be examined but some states apply mala captus, bene detentus, which means that 

states try will individuals in their courts even though being brought there by irregular means. 

Other states decline jurisdiction over persons brought in front of the court by irregular means. 

This diverse state practice has the consequence that there seems to be no uniform state 

practice to form customary rule binding up on states. Still, case law of domestic courts can be 

used as jurisprudence for courts and tribunals, and that has been the case when it comes to the 

International Criminal Tribunal for Former Yugoslavia (ICTY), which has already generated 

a rich source of case law. ICTY has made it clear that it will not decline jurisdiction over 

surrendered persons if the accused is a fugitive from international justice, unless in the case of 

egregious violations of the accused human rights. Other courts or tribunals should take due 

regard to the case law of ICTY and take account of the special nature of crimes which are of 

joint concern of all states when evaluating if jurisdiction should be declined. 

 

Útdráttur 

Þessi ritgerð fjallar um mannrán sem þjóna þeim tilgangi að koma einstaklingum fyrir dóm. 

Fyrst verður fjallað um hvernig slíkar aðgerðir geta brotið lögsögu annarra ríkja en reglur sem 

snúa af því álitafefni eru vel skorðaðar í þjóðarétti. Þar á eftir verður fjallað um hugsanleg 

mannréttindabrot en þær reglur virðast vera nokkuð á reki. Eftir það verður skoðað hvernig 

dómstólar ýmissa ríkja bregðast við þegar einstaklingur er færður fyrir dóm með mannráni 

eða örðum óreglulegum hætti. Dómstólar sumra ríkja neyta að líta til þeirra atburða sem áttu 

sér stað áður en einstaklingur kom fyrir dóminn undir rómversku meginreglunni mala captus, 

bene detentus. Einnig eru til ríki sem neita lögsögu yfir einstaklingum sem eru færðir fyrir 

dóminn með óreglulegum hætti. Vegna þess hversu mismunandi afstöðu ríki hafa er þeim 

skilyrðum sem uppfylla þarf til þess að mynda þjóðréttarvenju ekki fullnægt. Samt sem áður 

geta þessi dómsmál gagnast sem réttarheimildir í svipuðum málum í öðrum dómstólum en það 

hefur einmitt verið gert í Alþjóðadómstólnum sem fjallar um stríðsglæpi í fyrrum Júgóslavíu 

(ASJ). ASJ hefur komist að þeirri niðurstöðu að dómstólinn ætti ekki að neita lögsögu yfir 

sakborningum sem eru flóttamenn vegna alvarlegra glæpa skv. þjóðarétti nema vegna 

svívirðilegra (e. egregious) mannréttindabrota. Aðrir dómstólar sem þurfa að fást við svipuð 

mál þ.e. mál sem snerta brot á alþjóðalögum ættu að taka dómaframkvæmd ASJ til 

fyrirmyndar og taka tillit til alvarleika alþjóðaglæpa þegar metið er hvort rétta eigi yfir 

einstaklingum.
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1. Introduction 

Extraterritorial abductions or other irregular means employed to bring person in front of court 

of law can raise some questions, inter alia regarding state sovereignty of the asylum state and 

human rights of abducted persons. Even though one could reach a conclusion concerning 

those two subject matters under contemporary international law, it is not to say that it reflects 

state practice because many states are reluctant to apply international law in front of their 

domestic courts. This becomes especially clear when examining state practice concerning 

abductions because on the one hand many states adhere to the so called mala captus, bene 

detentus principle, and accordingly, try individuals in front of their court even though being 

brought there by irregular means. On the other hand, there are states that have declined to 

apply the principle and will not enforce jurisdiction over a person if there have been some 

irregularities in the apprehension which can be attributed to the state. Therefore, it is hard for 

one to point at uniform state practice concerning extraterritorial abductions to identify a 

customary rule. Still, case law of domestic courts can be used as jurisprudence and that has 

been the case concerning international tribunals.  

In the 1990’s there was an awakening in international criminal justice because of the atrocities 

taking place in Rwanda and former Yugoslavia. To bring those to justice that were 

responsible for the atrocities the United Nations Security Council created two ad hoc tribunals 

under Chapter VII of the Charter of the United Nations. Those tribunals are an important step 

in the struggle to end impunity for the most heinous international crimes, but should those 

responsible be brought in front of courts by all possible means or is there certain threshold 

which, if exceeded, the tribunals should decline jurisdiction? In this essay I will argue that the 

International Criminal Tribunal for Former Yugoslavia has taken the correct approach 

concerning abductions. Other courts or tribunals should take due regard to its case law, even 

though one could argue that the approach is not fully in accordance with other principles of 

international law. 
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2. Possible violation of state sovereignty 

Extraterritorial abduction with state involvement can be a violation of the sovereignty of the 

state where the abduction took place; because states are not allowed under contemporary 

international law to be involved in activity on sovereign territory of another state without its 

consent.
1
 Such abduction can take many forms but the clearest example of abduction that is a 

violation of state sovereignty is where the operation is performed by de facto or de jure state 

officials in a territory of another state without its consent.
2
 This was for example the case 

when Israeli governmental agents forcefully abducted Adolf Eichmann, a Nazi war criminal, 

from Argentina without collaboration or the knowledge of the Argentinean government. 

Argentina brought the issue to the United Nation Security Council (UNSC) and demented at 

first that Eichmann would be returned to Argentina, but later withdrew that demand and only 

expressed concern about violations of its state sovereignty at a special hearing in the UNSC.
3
 

The Council passed a resolution in which it declared that the act “under consideration which 

affect the sovereignty of a Member State and therefore cause international friction, may, if 

repeated, endanger international peace and security”.
4
 To comply with the resolution 

Argentina and Israel issued joint communication on August 3, 1960: 

 The Governments of Argentina and Israel, animated by a desire to give effect to the 

 resolution of the Security Council of June 23, 1960, in so far [sic] as the hope was 

 expressed that the traditionally friendly relations between the two countries will be 

 advanced, resolve to regard as closed the incident which arose out of the action taken 

 by citizens of Israel, which infringed the fundamental rights of the State of Argentina.
5
 

                                                           
1
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) (Merits, 

judgment) [1984] ICJ Rep 1984 p. 14 para. 212; Case of the S.S. “Lotus” (France v Turkey) [1927] PCIJ Rep 

Series A No 10, 18-19; Alberto Costi, Problems with Current International and National Practices Concerning 

Extraterritorial Abductions, (2002) 8 Y.B. N.Z. ASS'N COMP. L. 57, 61; Andreas F. Lowenfeld, 'US. Law 

Enforcement Abroad: The Constitution and International Law’ (1990) 84 AM. J. INT'L L. 444, 472; Gregory 

Townsend, 'State Responsibility for Acts of de facto Agents' (1997) 14 Arizona J Int’l & Comp L 635, 661-673. 
2
States are responsible under international law for acts that can be attributed to them, see; Law 

Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, November 

2001, Supplement No. 10 (A/56/10), chp.IV.E.1 available at: 

http://www.unhcr.org/refworld/docid/3ddb8f804.html [accessed 16 March 2012] art. 4 and 5; Rebecca M M 

Wallace and Olga Martin-Ortega, International law (6
th

 edn, Sweet and Maxwell, London 2009) 198-9 
3
 Attorney Gen of Israel v Eichmann 36 ILR 5 (D.C. Jer. 1961) (Eichmann District) 70-71; the case was appealed 

and affirmed in 36 ILR 277 (S. Ct. Isr. 1962) (Eichmann Supreme)  
4
 UNSC Res 138 (23 June 1960)  

5
 Attorney Gen of Israel v Eichmann (Eichmann District) (n 3) 59 
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Therefore, The UNSC, Israel and Argentina considered the abduction of Eichmann to be 

violation of Argentinean sovereignty; a conclusion that seems to be in full accordance with 

international law.    

In The Lotus case, the Permanent Court of International Justice (PCIJ) made a clear 

distinction between the right of a state to enforce its jurisdiction over acts taking place outside 

its territory
6
 and to exercise jurisdiction within the territory of another state.

7
 The former is 

generally allowed under international law but the latter forbidden unless the state has given its 

consent.
8
 The International Court of Justice came to a similar conclusion in the Nicaragua 

case where it found that USA had “breach[ed] ... its obligation under customary international 

law not to violate the sovereignty of another State”, by “directing or authorizing overflights  

[over] Nicaraguan territory” and “by laying mines in the internal or territorial waters of the 

Republic of Nicaragua.”
9
 Furthermore, according to article 2(4) of the Charter of the United 

Nations, “[a]ll Members shall refrain in their international relations from the threat or use of 

force against the territorial integrity or political independence of any state, or in any other 

manner inconsistent with the Purposes of the United Nations.”
10

 Therefore one can argue that 

states are not allowed under international law to breach another state’s sovereignty for the 

purpose of bringing a person in front of its own court of law, unless they can justify their 

conduct by some other principle of international law.
11

 Even though rules of international law 

concerning violation of state sovereignty are rather conclusive there are many legal questions 

which extraterritorial abduction can raise, inter alia whether a particular abduction was in fact 

violation of state sovereignty or if it was some sort of cooperation between the states in 

question. 

                                                           
6
 That is mainly to hear cases in its domestic courts about acts taking place outside the territory of the state and 

the court came to the conclusion that states were allowed to enforce such a jurisdiction unless there were a rule 

under international law forbidding the state to do so.  
7
 That is to have some activity in another state without the other state’s consent. 

8
 Lotus case (n 1) 18-19; See further UNSC Res 1950 (23 November 2010) S/RES/1950 Where the SC made it 

clear that states could only enter Somalia’s territorial waters by authorization of the de jure government so the 

sovereignty of Somalia would not be violated.  
9
 Military and Paramilitary Activates in and against Nicaragua (n 1) para. 212 

10
 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI 

11
 Other principles could Inter alia be self-defence or acts authorised under Chapter VII of the UN Charter; see 

generally about  self-defence in chapter 11 in Martin Dixon, Textbook on International Law (6
th

 edn, Oxford 

University Press New York 2007)  
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2.1. The Öcalan case 

Abdullah Öcalan, former leader of the Kurdistan Workers Party (PKK), was arrested by 

Turkish state officials and found guilty on 29 July 1999 for “carrying out acts designed to 

bring about the secession of part of Turkey's territory and of training and leading a gang of 

armed terrorists for that purpose.”
12

 After being expelled from Syria, where he had been 

dwelling for many years, he went from state to state until he ended up in Kenya, where he was 

taken by Kenyan state officials and handed over to Turkish officials in an aircraft located at 

the time in the international zone of Nairobi airport.
13

 The case came in front to the European 

Court of Human Rights (ECtHR) and in one part of the judgment the court addressed if 

Turkey had violated Kenya’s sovereignty by its activity. The court came to the conclusions 

that Kenya’s sovereignty had not been violated because Kenyan officials “played a role” in 

the seizure,
14

 and because Kenya did not raise any protests about the activity of Turkish 

officials in its territory.
15

 This was found sufficient to prove that Kenya had participated in the 

process, even though Kenyan minister of foreign affairs later denied the involvement of 

Kenyan authorities in the operation.
16

  

2.2. Volenti fit iniuria 

ECtHR did not discuss in depth on which principles of international law it based its 

conclusion in the Öcalan case that Turkey did not violate Kenya’s sovereignty, but it seems to 

have based it upon the principle of volenti fit iniuria.
17

 This principle can be found in article 

20 of the Draft Articles on State Responsibility which states that; “[v]alid consent by a State 

to the commission of a given act by another State precludes the wrongfulness of that act in 

relation to the former State to the extent that the act remains within the limits of that 

consent.”
18

 The commentary to the draft articles gives some ideas of what can constitute valid 

consent. Inter alia, it must “be actually expressed by the State rather than merely presumed on 

the basis that the State would have consented if it had been asked”
19

 and if “the agent or 

                                                           
12

 Öcalan v. Turkey App. No. 46221/99 (ECtHR 12 Mars 2003) para. 46  
13

 Ibid para. 14-17 
14

 Ibid para. 98 
15

 Ibid para. 95 
16

 Ibid para. 75 
17

 Francesco De Sanctis, 'Practice of National and International Courts on Transnational Seizure:  Is a Fair 

Balance between Human Rights and Accountability Possible' (2004) 22 Neth. Q. Hum. Rts. 529, 552 
18

 Draft Articles on Responsibility of States for Internationally Wrongful Acts (n 2) article 20 
19

 Commentary to article 20 para. 6 
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person who gave the consent was authorized to do so on behalf of the State.”
20

 The 

commentary gives further “[e]xamples of consent given by a State which has the effect of 

rendering certain conduct lawful.”
21

 One of those examples is “arrest or detention of persons 

on foreign territory”
22

 and for further clarification the commentary makes a reference to the 

Savarkar case.
23

 A case concerning an incident where prisoner in custody of British 

authorities escaped from a ship and swam ashore in France, the prisoner was arrested by 

French officers who thought he was a crewmember that had committed an offence on board 

the ship and handed him over to British state officials on French territory. France later 

claimed that its sovereignty had been violated but the Permanent Court of Arbitration came to 

the conclusion that there was not: 

 [A]nything in the nature of a violation of state sovereignty of France, and that all 

 those  who took part in the matter certainly acted in good faith and had no thought of 

 doing  anything unlawful. [...] [w]hile admitting that an irregularity was committed by 

 the arrest [...] there is no rule of international law imposing, in circumstances such as 

 those which have been set out above, any obligations on the power which has in its 

 custody a prisoner, to restore him because of a mistake committed by foreign agent 

 who delivered him up to that power.
 24

 

Although it must be kept in mind that the Draft Articles are not a treaty, it has still been cited 

by the International Court of Justice and therefore at least some of the articles reflect 

customary international law.
25

 One of the articles that are most likely to be considered 

customary is article 20 because it is widely applied in international relations such as in the 

airspace.
26

 Furthermore, the fact that Savarkar case is mentioned in the commentary and that 

the International Law Commission seems to have considered the principles underlying the 

case to be applicable in contemporary international law gives added weight to claims that the 

case reflects contemporary international law. Hence the ECtHR most likely came to the right 

conclusion when determining that Turkey did not violate the sovereignty of Kenya by 

                                                           
20

 Ibid para. 4 
21

 Ibid para. 8 
22

 Ibid para. 8 
23

 UNRIAA, vol. XI (Sales No. 61.V.4), p. 243, at pp. 252–255 (1911) 
24

 Ibid 254 
25

 Gabčíkovo-Nagyamaros Project (Hungary/Slovakia), ICJ Reports 1997, p. 7, para. 83 
26

 Airplanes are not allowed to fly over foreign territory and such overflight is therefore by nature an illegal act, 

but when a state has given Airplane consent to fly over its territory then it precludes the wrongfulness of the act. 
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arresting Öcalan on Kenyan territory, because limited participation of state officials is 

sufficient to preclude otherwise wrongful act if done in good faith. 

3. Human rights issues concerning extraterritorial abductions 

States are the primary subjects of international law but contemporary international law has 

more subjects, inter alia persons according to human rights law.
27

 Therefore the rights of the 

abducted person in extraterritorial abduction can be an international law issue, and in fact 

many scholars have argued that abductions violate human rights.
28

 In contemporary 

international law there is not a ‘world court’ for human rights issues and that has the 

consequence that human rights are not necessarily applied in the same way by regional human 

rights courts and international bodies. This becomes very clear concerning issues like 

abductions which are rather controversial in contemporary international law, especially 

because human rights treaties do not contain clauses explicitly addressing the issue.
29

 

However, extraterritorial abduction can still be a violation of human rights but that requires 

interpretation of the relevant articles and such articles may be subject to various 

interpretations. To better understand how the issue is addressed in contemporary human rights 

law, the practice of the Human right Committee and the case law of the European court of 

Human rights will be examined. 

3.1. The International Covenant on Civil and Political Rights 

The International Covenant on Civil and Political Rights (ICCPR)
30

 does not prohibit extra 

territorial abduction as such while such conduct can still violate some other rights protected 

by the treaty. In Celiberti de Casariego v Uruguay a person was arrested by Uruguayan state 

officials in Brazil with the participation of officials of that state and driven to Uruguay where 

                                                           
27

 Rhona K M Smith, Textbook on International Human Rights (4
th

 edn, Oxford University Press New York 

2010) 6-7 
28

 Some scholars have argued that abduction is a violation of human rights, see; Scott S. Evans, 'International 

Kidnapping in a Violent World: Where the United States Ought to Draw the Line' (1992) 137 MIL. L. REV 187, 

195; Martin Feinrider, 'Extraterritorial Abductions: A Newly Developing International Standard' (1980) 14 

Akron Law Review 27, 47; John Quigley, 'Government Vigilantes at Large: The Danger to Human Rights From 

Kidnapping of Suspected Terrorists' (1988-1981) Human Rights Quarterly, Vol. 10, No. 2 193, 198; Costi (n 1) 

68; Beverly Izes, 'Drawing Lines in the Sand: When State-Sanctioned Abductions of War Criminals Should be 

Permitted Books' (1997-1998) 31 Colum. J.L. & Soc. Probs. 1, 13 
29

 Costi (n 1) 69 
30

 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United 

Nations, Treaty Series, vol. 999, 171 
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the complainant was victim to inhuman treatment.
31

 The Human Rights Committee came to 

the conclusion that the complainant had been “forcibly abducted into Uruguayan territory.”
32

 

That constituted violation of article 9 of ICCPR,
33

 “because the act of abduction into 

Uruguayan territory constituted an arbitrary arrest and detention”.
34

 Furthermore the 

Committee felt the compliant should enjoy “effective remedies, including her immediate 

release, permission to leave the country and compensation for the violations which she has 

suffered”.
35

  

In Giry v Dominican Republic, the Human Rights Committee came to the conclusion that 

extradition outside an extradition treaty can be a violation of article 13 of the ICCPR. That 

provision establishes that aliens should not be expelled from a state without a decision 

reached in accordance with law.
 
In the case in question a French citizen was forced to board a 

plane to the United States where he has wanted for drug charges, without “a decision reached 

in accordance with law.”
36

 This is still not an absolute rule and states are allowed to bypass 

such a legal procedure if “compelling reasons of national security otherwise require,” 

according to the Committee this criterion had not been fulfilled in this case.
37

 

While the Human Rights Committee takes any violation of rights of persons that are protected 

under the covenant very seriously, it does not take into consideration possible violations of 

state sovereignty.
38

 An approach that is perhaps logical for a human right body, because 

human rights should take accounts of the right of the individual not the state; an approach not 

shared by The European Court of Human Rights as I shall now demonstrate.  

                                                           
31

 Celiberti de Casariego v Uruguay, Communication No. 56/1979, Decision of 29 of July 1981 

CCPR/C/13/D/56/1979 para. 2.2 
32

 Ibid para. 9 
33

Relevant parts of article 9 of ICCPR read as follows; 

1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or 

detention. No one shall be deprived of his liberty except on such grounds and in accordance with such procedure 

as are established by law.  

...... 

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a 

court, in order that that court may decide without delay on the lawfulness of his detention and order his release if 

the detention is not lawful 
34

 Celiberti de Casariego v Uruguay (n 31) para. 11 
35

 Ibid para. 12 
36

 Giry v Dominican Republic, Communication No. 193/1985, Decision of 20 July 1990 para. 5.5-6 
37

 Ibid para. 5.5 
38

 See also; Almeida de Quinteros and Quinteros Almeida v. Uruguay, Communication No. R24/107, Decision of 

21 July 1983 and Lopez v. Uruguay, Communication No R12/52, Decision of 29 July 1981 
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3.2. The case law of European Court of Human Rights 

The European Court of Human Rights (ECtHR) has dealt with abduction and informal 

renditions of persons accused of crimes in several judgments. In Bozano v. France the French 

courts had rejected extradition request from Italy for Italian citizen who had been sentenced to 

life in prison in absentia.
39

 French authorities reacted by seizing him and deported him to 

Swiss, the country that was most likely to extradite him to Italy instead of taking him to the 

Spanish borders which were closer. ECtHR came to the conclusion that this was neither 

“lawful” under article 5(1)
40

 of ECHR nor compatible with the right to “security of person.”
41

 

This “amounted in fact to a disguised form of extradition designed to circumvent the negative 

ruling”.
42

 Hence one must draw the conclusion that ‘extra legal’ methods for the purpose of 

circumventing extradition proceeding are violation of human rights according to ECtHR.
43

 

However this case did not clarify the position of the court when it comes to state sponsored 

extraterritorial abductions. 

In Stocke v. Germany the applicant boarded a plane which took him to Germany where he was 

arrested and later convicted for tax offences. As far as the applicant knew the plane was going 

to Luxemburg. This operation was organised by police informer in cooperation with a public 

prosecutor in Germany, and the police informer even got paid money afterwards for various 

costs from the German state.
44

 ECtHR came to the conclusion that this was not violation of 

                                                           
39

 Bozano v. France (Application No. 9990/82) (ECtHR 18 December 1986) para. 18 
40

 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, 4 

November 1950 Article 5(1) reads as follows;  

1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the 

following cases and in accordance with a procedure prescribed by law: 

(a) the lawful detention of a person after conviction by a competent court; 

(b) the  lawful  arrest  or  detention  of  a  person  for  noncompliance with the lawful order of a court or in order 

to secure the fulfilment of any obligation prescribed by law; 

(c) the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal 

authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary 

to prevent his committing an offence or fleeing after having done so; 

(d) the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for 

the purpose of bringing him before the competent legal authority; 

(e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of 

unsound mind, alcoholics or drug addicts or vagrants; 

(f )  the  lawful  arrest  or  detention  of  a  person  to  prevent  his effecting an unauthorised entry into the 

country or of a person against whom action is being taken with a view to deportation or extradition. 
41

 Ibid art. 5(1)(1) 
42

 Bozano v. France (n 39) para. 60 
43

 De Sanctis (n 17) 549 
44

 Stocké v. Germany (App. No. 11755/85) (ECtHR 13 December 1989) para. 18-19 
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articles 5(1) or 6(1)
45

 because it had not been established that “the cooperation that had 

unquestionably been between the German prosecuting authorities and [a police informer] had 

extended to unlawful activities abroad such as [returning] the applicant against his will from 

France to the Federal Republic of Germany”.
46

 Therefore one must draw the conclusion that 

ECtHR makes stark distinction between extraterritorial abductions and informal renditions 

which are performed by state officials or individuals, where the former is violation of the 

convention and the latter is not.
47

 Still, it is debatable whether the involvement of the public 

prosecutor constituted a violation of the sovereignty of France or not.  

A more conservative approach was taken by the former European Commission of Human 

Rights in the case of Ilich Ramírez Sánchez (Carlos the Jackal).  The applicant claimed that he 

had been abducted by rather inhuman means by Sudanese state officials and handed over to 

French officials who took him to France where he was facing an arrest warrant. The 

Commission came to the conclusion that it was not competent to discuss the actions of 

Sudanese state officials because Sudan is not party to ECHR, but when it came to French state 

officials it considered itself to have competence even though the actions took place on foreign 

soil.
48

 The Commission considered that the arrest did not violate article 5(1) of the ECHR, 

mainly because French authorities had already issued an arrest warrant and there were no 

extradition treaty in force between the states. The Commission also observed that the 

Convention did not specify how extradition should take place and which conditions it must 

fulfil and cooperation between the two states did itself not constitute a violation of the 

treaty.
49

 This approach seems to have been adopted by the ECtHR in later cases. 

3.2.1. Focusing on the Öcalan case 

In the Öcalan case the ECtHR was faced with extraterritorial abduction which the court did 

not constitute to be violation of Kenya’s sovereignty because sufficient cooperation between 

the states was demonstrated. The aspect of the case concerning violation of state sovereignty 

on state by state bases was addressed above, but as discussed earlier, abduction can a be a 

violation of human rights. The applicant complained that article 5(1) of the ECHR had been 

                                                           
45
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violated because he had been “deprived of his liberty unlawfully, without the applicable 

extradition procedure being followed.”
50

 The court first discussed general principles 

concerning abductions and other irregular means of extraditions and made rather conclusive 

findings stating that; “[a]n arrest made by the authorities of one State on the territory of 

another State, without the consent of the latter, affects the person concerned's individual rights 

to security under Article 5(1)”.
51

 Even though the court made clear that it would not tolerate 

any violation of state sovereignty, the court stated that: 

 The Convention does not prevent cooperation between States, within the framework 

 of extradition treaties or in matters of deportation, for the purpose of bringing fugitive 

 offenders to justice, provided that it does not interfere with any specific rights 

 recognised in the Convention
52

 

This is clearly a different approach than that taken by the Human Rights Committee, where 

matters of abductions outside extradition treaty such as in the Öcalan case would most likely 

constitute a violation of the person’s human rights under ICCPR. ECtHR on the other hand, 

takes more account to “the interest of all nations that suspected offenders who flee abroad 

should be brought to justice”, because; “[i]nherent in the whole of the Convention is a search 

for a fair balance between the demands of the general interest of the community and the 

requirements of the protection of the individual's fundamental rights.”
53

 This is perhaps 

logical because it is important to avoid impunity for crimes. Still one must acknowledge that 

this is a rather peculiar point of view from a human right perspective, as it is hard to see how 

it makes any difference for a person if the abduction is performed with participation of the 

state that has sovereignty over the territory if he or she is brought to another country not “in 

accordance with a procedure prescribed by law”.
54

 When turning to specific circumstances of 

the case the court came to the conclusion that the human rights of the accused had not been 

violated because Turkish authorities had issued an arrest warrant and Interpol had circulated a 

wanted notice (red notice).
55

  

                                                           
50
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Therefore one must draw the conclusion that the ECtHR case law only forbids transnational 

abductions if the state that has sovereignty over the territory does not participate in the 

operation, and if the abductions were performed to circumvent an extradition treaty. On the 

other hand the ECtHR seems to tolerate or even encourage informal techniques to bring 

individuals in before domestic courts.
56

 One must consider this to be a rather ‘conservative’ 

approach because the threshold seems to be the well established rule under international law 

that a state should not violate another state’s sovereignty. The Human Rights Committee on 

the other hand seems to consider all forms of irregular means to bring individuals in front of 

domestic court to by violation of human rights, unless national security requires otherwise. 

Hence, there is a significant difference between the approach taken by the ECtHR and the 

Human Rights Committee when it comes to extraterritorial abductions. 

4. Mala Captus, Bene Detentus; the practice of domestic courts 

Under the Roman law principle mala captus, bene detentus states can try individual in front of 

their courts even though the accused were brought there by irregular means.
57

  This principle 

has been used by scholars to describe jurisprudence of various domestic courts, but it must be 

kept in mind that this is rather an expression used to describe certain outcomes of court 

procedures, rather than implying that courts are basing its finding upon on an old Roman legal 

principle which Roman courts had even started to question the legality of.
58

  Still the concept 

is useful to describe approaches adopted by some courts when courts decline to take account, 

up to some extent, of how persons are brought in front of the court. Still today the principle is 

applied in some domestic courts even though abduction or other forms of informal extradition 

techniques can be violation of international law when it comes to state sovereignty and human 

rights. This can partly by explained by the reluctance of states to apply international law in 

their domestic courts.
59
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4.1. Israel; the Eichmann case 

The Eichmann case was the first major case concerning extraterritorial abduction, and 

scholars have been debating if it reflects customary international law concerning 

extraterritorial abduction for more than fifty years.
60

 After Argentina and Israel had ended 

their conflict by releasing a joint communication on August 3 1960 the trial over the accused 

began. At the trial Eichmann held that the method employed to bring him before court of law 

stripped Israeli courts of jurisdiction. The Israeli court rejected this argument and enforced 

jurisdiction over Eichmann. The court based this finding upon two arguments; firstly because 

he was fugitive charged with “crimes of a universal character [...] condemned publicly by the 

civilized world.”
61

 Secondly because Argentina had “condoned the violation of her 

sovereignty and has waived her claims, including that for the return of the appellant. Any 

violation therefore of international law that may have been involved in this incident has thus 

been removed.”
62

 Hence Israeli courts applied mala captus, bene detentus and enforced 

jurisdiction over the accused even though he had been brought before the court by 

extraterritorial abduction.  

4.2. United States practice concerning extraterritorial abductions 

The legality of abduction has been upheld in United States courts for more than a century and 

has generated a rich source of case law.
63

 The foundation of the U.S. approach to abductions 

is the Supreme Court judgment in Ker v. Illinois from 1886, in which U.S. authorities sought 

the extradition of Ker, an American citizen, from Peru. The U.S. president sent an agent to 

Peru that asked Chilean general then in charge of a Chilean occupied part of Peru to extradite 

Ker to The U.S. The agent abducted Ker from Peru before obtaining any answer from the 

general and without any orders from the US government to do so.
64

 The accused claimed that 

U.S. courts lacked jurisdiction because of the method employed to bring him in front of court 

of law in the United States. The U.S. Supreme Court came to the conclusion that there was no 

violation of the extradition treaty in force between the countries because, “[t]here is no 

                                                           
60
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language in this treaty [...] which says in terms that a party fleeing from the United States to 

escape punishment for crime becomes thereby entitled to an asylum in the country to which 

he has fled.”
65

 Furthermore, the court did not consider that there was violation of the due 

process of law which is protected under the U.S. Constitution; because “mere irregularities in 

the manner in which [the defendant] may be brought into custody of the law” do not prevent 

indictment.
66

  

The next “stepping stone” concerning abductions was sixty years later in Frisbie v. Collins, 

were the U.S. Supreme court upheld jurisdiction over a person who had been forcefully 

abducted over state borders by police officers. The court came to this conclusion because it 

found “nothing in the Constitution that requires a court to permit a guilty person rightfully 

convicted to escape justice because he was brought to trial against his will.”
67

 Those two 

cases form the so-called Ker-Frisbie doctrine, which is justification for U.S. courts to hear 

cases even though the accused was brought in front of the court by extraterritorial abduction 

or other irregular means with little regard to the method employed.
68

 

U.S. courts have later on established some restrictions on the power of the courts to enforce 

jurisdiction over persons being brought in front of the court by extraterritorial abduction. In 

United States v. Toscanino; Toscanino, an Italian citizen, was forcefully abducted by 

Uruguayan police officers who were acting on the behalf of the U.S. government. While being 

abducted, Toscanino was victim of inhuman treatment by agents of the U.S. government such 

as; flushing his eyes with alcohol, denying him sleep and electrocuting him trough his 

earlobes, toes and genitals.
69

 The court of appeal found there was a conflict between the Ker-

Frisbie doctrine and a more recent case law of the U.S. Supreme Court concerning more 

“enlightened” interpretation of due process.
70

 The conclusion of the court was that U.S. courts 

lacked jurisdiction because the treatment of Toscanino “shocks the conscience.”
71

 The court 

did not go into any depth of what constitutes such a conduct other than that courts could 

decline jurisdiction where it has “been acquired as the result of the government’s deliberate, 

unnecessary and unreasonable invasion of the accused’s constitutional rights.”
72

 This 
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approach was clarified in United State v. Gengler,
73

 were the court came to the conclusion 

that jurisdiction should only be set aside in the case of “torture, brutality and similar 

outrageous conduct,”
74

 but the Ker-Frisbie doctrine should be applied when it comes to other 

irregularities.
75

 Hence U.S. courts can decline jurisdiction over abducted person if there has 

been egregious violation of the due process of the accused which are protected under the U.S. 

Constitution.
76

 

4.2.1. Focusing on United States v. Alvaez-Machain 

In United States v. Alvaez-Machain
77

 the court was faced with extraterritorial abduction on 

foreign soil instructed by US government officials of Alvaez-Machain, a Mexican citizen that 

was accused of participating in murder and torture of U.S. Drug Enforcement Agents. The 

U.S. Supreme Court upheld jurisdiction over the accused but what made this case different 

from previous cases was that for the first time the victim state, i.e. Mexico complaint about 

the abduction and pressed for the release of the accused. Hence, the court expanded the Ker-

Frisbie doctrine.
78

 

The court first considered if U.S. authorities had violated the extradition treaty in force 

between U.S. and Mexico; but according to U.S. case law, extradition treaties are self 

executive and have therefore force of law in U.S. courts which individuals can claim rights 

under.
79

 After examining the treaty the court came to the conclusion that the treaty did not 

“specify the only way in which one country may gain custody of a national of the other 

country for the purposes of prosecution.”
80

 Furthermore, the Mexican government was aware 

of U.S. practice concerning state sponsored abduction when the treaty was drafted but still 

made no attempt to establish a rule that would in any way curtail the effect of the Ker-Frisbie 
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doctrine.
81

 Hence the court rejected that there was any violation of the treaty because the 

treaty did not prohibit such a conduct, and therefore it was possible for U.S. government to 

perform abductions outside the treaty.   

After coming to the conclusion that the treaty itself did not prohibit extraterritorial abductions 

the court turned to the question if the treaty should be interpreted as containing implied 

prohibition of such a conduct, the accused had argued “that international abductions are "so 

clearly prohibited in international law" that there was no reason to include such a clause in the 

Treaty itself.”
82

 The court rejected this argument because it would require “the most general 

of international law principles to support it.” This criterion was not satisfied according to the 

court.
83

 After coming to this conclusion the court applied the Ker-Frisbie doctrine and 

therefore upheld the jurisdiction over the accused.
84

 This judgment raised considerable debate 

among scholars and Justice Stevens, previous court president, submitted dissenting opinion 

were he criticised the judgment harshly and described it as “monstrous.”
85

 

Therefore mala captus, bene detentus is applied as a main principle in U.S. courts while the 

court will still decline jurisdiction if; a) there is a violation of extradition treaty which 

explicitly forbids extraterritorial abductions, and b) in the case of egregious violation of the 

accused fundamental rights. One could argue that U.S. courts do not take account of 

international law and are legitimating conduct which is in violation of international law. It 

must be kept in mind that The Supreme Court did not deny that the U.S government may have 

breached Intentional law; it only considered it to fall outside to the U.S.-Mexico extradition 

treaty and therefore being a matter for the Executive branch whether the respondent should be 

returned to Mexico or not.
86

 This conclusion let to international friction because states were 

concerned about future practice of United States concerning extraterritorial abductions. The 

                                                           
81

 Ibid 665 
82

 Ibid 666 
83

 Ibid 669 
84

 United States v. Alvarez-Machain (n 77) 669-70; The Ker-Frisbie doctrine has been upheld after the Alvarez-

Machain case see; United States v. Matta-Ballesteros, 71 F.3d 754 (1995) (United States Court of Appeals, 

Ninth Circuit); United States v. Noriega, 11th Circuit Court, Nos 92-4687 and 96-4471 (1997) (United States 

Court of Appeals, Eleventh Circuit)  
85

 United States v. Alvarez-Machain (n 77) (Stevens, J., dissenting) 687; This judgment has also been criticised 

by some scholars, see; Michael J. Glennon, 'State-Sponsored Abduction: A Comment on United States v 

Alvarez-Machain' (1992) Vol. 86, No. 4 AJIL 746, 747-748; Betsy Baker and Volker Röben, 'To Abduct or to 

Extradite: Does a Treaty Beg the Question? The Alvarez-Machain Decision in U.S. Domestic Law and 

International Law' (1993) 53 ZaöRV 655, 672-673; Royal J. Stark, 'Comment: The Ker Frisbie-Alvarez 

Doctrine: International Law, Process, and United States Sponsored Kidnapping of Foreign Nationals Abroad' 

(1993) 9 Conn. J. Intl L. 113, 119-120 
86

 United States v. Alvarez-Machain (n 77) 699-70 



 
 

17 
 

U.S. President reacted by releasing a memo stating that “the Alvarez-Machain decision does 

not constitute a ‘green light’ for unrestricted efforts to secure custody over persons abroad 

without regard to international treaties, or laws of foreign states, or international law.”
87

   

4.3. Changing Trend Concerning Extraterritorial Abduction in common law 

countries 

Mala captus, bene detentus was applied in the United Kingdom and in many other common 

law countries until recently when some countries changed their approach. United Kingdom 

applied the principle,
88

 until the House of Lord (now Supreme Court) reversed its case law in 

Regina v. Horseferry Road Magistrates’ Court ex P. Bennett.
89

 In the case the court decided 

with four Lords consenting and one dissenting to stay a trial over a person who had been 

forcefully abducted in South Africa by local officials and returned to England to stand trial for 

fraud. The Lords came to this conclusion mostly because of domestic law. Still two of the 

Lords mentioned that extraterritorial abduction was a violation of international law without 

mentioning what constitutes such a violation; possibly referring to human rights violations.
90

 

Moreover; Lord Griffiths argued that the court was extending the concept of abuse of process 

a stage further- to “oversee executive action and to refuse to countenance behaviour that 

threatens either basic human rights or the rule of law.”
91

 

New Zealand is another example of a common law country that has declined to apply mala 

captus, bene detentus. In R v Hartley the New Zealand Court of Appeal was faced with 

extraterritorial abduction where the accused was arrested in Australia by state officials of that 

country and returned to New Zealand. The court set aside the proceeding because of misuse of 

power by the authorities because the court had power “to prevent anything which savours of 

abuse of process.”
92

 

Mala captus, bene detentus was applied in South Africa until the Appeal Division of the 

Supreme Court reversed conviction in State v Ebrahim over a person who had been forcefully 
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abducted from Swaziland by individuals claiming to be police officers.
93

 The court made it 

clear that the question is not “what the relevant rules of international law are, but what those 

of our own law are.”
94

 The court came to the conclusion that jurisdiction should to be set 

aside according to Roman-Dutch domestic law by citing decry of Justinian the Roman 

emperor, the Digest and various scholars.
95

 Therefore the court declined to apply mala captus, 

bene detentus but it was not because of international law but because of domestic legal 

principles. 

Australia followed similar argument in Levinge v. Director of Custodial, in which the court 

made it clear that the court had authority to stay the proceeding in the case of state sponsored 

abductions.
96

 Furthermore, the Supreme Court of Zimbabwe declined to apply mala captus, 

bene detentus because it found abduction to be a violation of state sovereignty and hence 

international law; “provided the abductor was not acting on his own initiative and without the 

authority of or connivance of his government.”
97

 Hence, there has been a changing trend 

concerning extraterritorial abductions in many common law countries, but mainly because of 

new understanding of domestic legal principles not because of principles of international law. 

4.4. Civil law countries; Germany and France 

Some civil law countries have taken somewhat different approach when it comes to 

extraterritorial abduction and usually apply mala captus, bene detentus. In the French case Re 

Argound,
98

 a person was abducted from Germany by what seemed to be private agents and 

taken to France where the accused was wanted for attempt to assassinate President De Gaulle. 

The court came to the conclusion that “[E]ven accepting that Argoud had been abducted on 

the territory of the Federal Republic of Germany in violation of the rights of that country and 

of its sovereignty, it would be for the Government of the injured State alone to complain and 

demand reparation.”
99

 This suggests that the issue of violations of state sovereignty should be 
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dealt with through diplomatic means.
100

 Furthermore, the Court of Cassation refused to 

decline jurisdiction over Klaus Barbie even though the accused claimed that he was brought 

in front of the court in France by disguised extradition, inter alia because he was accused of 

crimes against humanity and the court found it to be important to avoid impunity.
101

  

The German Federal Constitutional Court (Bundesverfassungsgericht) came to similar 

conclusion in the Stocke case. The court acknowledged that some courts would decline 

jurisdiction in the case of extraterritorial abduction, but came to the conclusion that it would 

only decline jurisdiction if the injured state had protested and asked for the return of the 

accused.
102

 Hence mala captus, bene detentus is still applied by both France and Germany and 

possible violations of state sovereignty should be dealt with on state-by-state basis. 

4. 5.  Assessment of state practice 

State practice is diverse when it comes to extraterritorial abductions. On the one hand there 

are some states, especially common law countries that have changed their approach and have 

declined to apply mala captus, bene detentus although most often because of domestic legal 

principles not because of international law principles. On the other hand there are states, 

especially civil law countries that still apply the principle. Accordingly, because of lack of 

uniform state practice and opinio juris, it is hard to point at uniform state practice to identify 

some customary rule binding upon states when it comes to extraterritorial abductions.
103

 Still 

case laws of domestic courts can be used as jurisprudence when courts or tribunals are faced 

with legal questions concerning extraterritorial abduction and that has been the case 

concerning international criminal tribunals. 
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5. International criminal justice 

International crimes are those of the most heinous nature, such as war crimes, genocide and 

crimes against humanity. Therefore it is for the well being of all nations to avoid impunity of 

persons being guilty of such crimes and they should be brought in front of competent court of 

law. For this purpose international criminal courts have been established such as the 

International Criminal Tribunal for the former Yugoslavia (ICTY), International Criminal 

Tribunal for Rwanda ICTR) and the International Criminal Court (ICC). ICTY has been faced 

with cases concerning extraterritorial abductions and has already generated rich source of case 

law, and an approach that can possibly be adopted by ICTR, ICC and domestic courts in cases 

concerning abductions in the future. 

5.1. The Legal framework of international tribunals created under Chapter VII of 

the Charter of the United Nations 

When the atrocities were taking place in Yugoslavia in 1991 the UNSC passed resolution 

declaring the situation a threat to international peace and security.
104

 To investigate the 

atrocities taking place the UNSC established a commission of experts.
105

 The commission 

recommended creation of a tribunal to hear cases concerning violations of humanitarian 

law.
106

 The Council passed a resolution in which it decided to create an international tribunal 

to prosecute individuals responsible and requested the Security-General to submit a proposal 

including how to implement the decision.
107

 The Security-General recommended that the 

UNSC should create such a tribunal by a resolution under Chapter VII.
108

 

The Security Council created the tribunal on May 25, 1993 by passing a resolution under 

Chapter VII of the UN Charter.
109

 There was some discussion whether the tribunal should be 

created by a treaty but that would have had some implications. Firstly, it would have taken 

much longer and secondly, a treaty would only bind state parties while a resolution under 
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Chapter VII is binding upon all states.
110

 This has the consequence that the status of such a 

tribunal is not comparable to domestic courts because the relationship of such a tribunal and 

states are described as vertical in contrast to horizontal relationship between states.
111

 As the 

Security-General stated in the report concerning the establishment of the tribunal; “an order 

by the Trial Chamber for the surrender or transfer of persons to the custody of the 

International Tribunal shall be considered to be the application of an enforcement measure 

under Chapter VII of the Charter of The United Nations.”
112

 The same applied for ICTR 

which was established under the same procedure to address the atrocities taking place in 

Rwanda in 1994.
113

 

5.2. The case law of ICTR 

ICTR has come to the conclusion that it does not consider itself to be responsible for acts of 

states which are not carried out under its instructions.
114

 However the tribunal is ready to 

decline jurisdiction if the accused has been victim of “serious and egregious violations ... 

[which]...would prove detrimental to the court's integrity.”
115

 In the Barayagwiza case the 

court came to the conclusion that the “fundamental rights of the Appellant were repeatedly 

violated,”
116

 because the accused was kept in constructive custody by the Tribunal for more 

than 8 months when the court was only authorised to hold persons in custody for 90 days.
117

 

The Tribunal found “this conduct to be egregious and, in light of the numerous violations, 

conclude[d] that the only remedy available [...] is to release the Appellant and dismiss the 

charges against him”.
118

  Hence ICTR would most likely not decline jurisdiction over persons 
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brought in front to the tribunal by abduction, unless the accused was victim of egregious 

violation of his or her human rights. 

5.3. The case law of ICTY 

The International Criminal Tribunal for former Yugoslavia (ICTY) was established to hear 

cases concerning the atrocities taking place in the former Yugoslavia and is located The Haag 

in The Netherlands. Hence accused persons must be extradited or moved to Haag but most of 

the persons wanted are located in former Yugoslavia. Should the tribunal exercise jurisdiction 

over all persons that are surrendered to the tribunal or is there certain threshold which 

jurisdiction should be declined if being exceeded? 

ICTY was faced with irregular surrender of the accused in the case of Milosevic, former 

president of Serbia. The accused claimed that he was surrendered to the court illegally under 

Serbian law which constituted an abuse of process. The tribunal first came to the conclusion 

that “international Tribunal will exercise its discretion to refuse to try the accused if there has 

been an egregious breach of the rights of the accused,” but this criterion had not been fulfilled 

according to the tribunal.
119

 This was mainly because of the special nature of the tribunal 

which is inter alia found in article 58 of the Rules of Procedure and Evidence which states 

that: 

 The obligations laid down in Article 29 of the Statute shall prevail over any legal 

 impediment to the surrender or transfer of the accused or of a witness to the Tribunal 

 which may exist under the national law or extradition treaties of the State 

 concerned.
120

 

This article is in accordance with the well established principle of international law that state 

cannot use its domestic law as an excuse for non-compliance with international law.
121

 

Therefore the tribunal will not decline jurisdiction because of mere formalities of domestic 

law, while it did not settle the issue of violation of state sovereignty. 
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In the Dokmanovic case the accused was wanted for complicity in the murder of 260 people 

in east Croatia but had been staying in the Federal Republic of Yugoslavia (FRY) to avoid 

arrest. The government of FRY was unwilling to extradite the accused, so the ICTY sent 

officials that lured the accused to Croatia where he was arrested and surrendered to The Haag. 

The accused argued that the arrest “violated the sovereignty of the FRY and international law 

because he was arrested in the territory of the FRY without the knowledge or approval of the 

competent State authorities.”
122

 The Tribunal acknowledge that it could reject to enforce its 

jurisdiction, but came to the conclusion that this particular case did not “violate principles of 

international law nor the sovereignty of the FRY”, because the arrest itself took place outside 

the territory of FRY.
123

 

5.3.1. Focusing on the Nikolic case 

In the Nikolic case international arrest warrant had been issued for Dragan Nikolic for charges 

of killings, torture, rape and sexual assaults taking place during the Yugoslavian War. The 

accused was arrested in Bosnia-Herzegovina by SFOR (The Stabilisation Force) after being 

abducted by unknown individuals from FRY without the participation of SFOR or the 

Tribunal.
124

 Both the Trial Camber and the Appeals Chamber upheld the jurisdiction over the 

accused and concluded that there had been no violation of FRY sovereignty and rejected that 

human rights or due process had been violated. Nevertheless the two chambers used different 

approaches regarding the subject matter of this case. 

The Trial Chamber based its rejection of the claim that sovereignty of FRY had been violated 

on three arguments. Firstly, the Trial Chamber acknowledged the special nature of the ICTY 

which is to enforce a UNSC resolution under Chapter VII of the UN Charter; giving the ICTY 

a sui generis relationship to sovereignty issues.
125

 Secondly, the Chamber came to the 

conclusion after analysing domestic case laws that every state that declined to enforce 

jurisdiction did so in cases where the executive authorities of the forum state were involved in 

the operation.
126

 Thirdly, because there was no attempt to circumvent any extradition treaty, 

which in any case would have limited purpose for the Tribunal according to the Chamber 
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since states are obligated to comply with arrest warrants from the Tribunal.
127

 Therefore, the 

Chamber clearly did not consider that it must decline jurisdiction if the accused was brought 

in front of the court by abduction performed by private individuals acting on their own behalf 

(i.e. not for a state or some international organ).  

As to state sponsored abduction the court stated in obiter dictum that if violation of state 

sovereignty had taken place, “the Accused should first have been returned to the FRY, 

whereupon the FRY would have been immediately under the obligation [...] to surrender the 

Accused to the Tribunal.”
 128

 Hence, the Trial Chamber did not give a clear answer if it would 

decline jurisdiction because of violation of state sovereignty, as the Tribunal did not find it 

necessary to address the question because of its special nature.  

On the matter of whether the accused human rights or rights of due process of law had been 

violated, the Trial Chamber held that “respect for the human rights of the Accused and to 

proceedings that fully respect due process of law” is of great importance.
129

 Therefore if the 

accused had been victim of inhuman treatment then there could be some ‘‘legal impediment 

to the exercise of jurisdiction over such an accused”, especially if SFOR or the Tribunal were 

involved.
130

 But the tribunal came to the conclusion that all such decisions must be taken on 

case-by-case bases and in this particular case this criterion had not been fulfilled.
131

  

The Appeals Chamber of the Tribunal with judge Meron presiding upheld the decision of the 

trial chamber but took different approach on the subject matter. On the question of which 

circumstances require jurisdiction to be set aside the tribunal identified two patterns after 

examining practices of various domestic courts. Firstly, that universally condemned offences 

such as genocide, crimes against humanity and war crimes are treated differently in domestic 

courts because the “special character of these offences and, arguably, […] their seriousness, 

[is] a good reason for not setting aside jurisdiction.”
132

 Secondly that the absence of a 

“complaint by the state whose sovereignty has been breached or in the event of a diplomatic 

resolution of the breach, it is easier for the court to assert their jurisdiction.”
133

 

                                                           
127

 Ibid para. 103 
128

 Ibid para. 104 
129

 Ibid para. 110 
130

 Ibid para. 114 
131

 Ibid para. 114 
132

Prosecutor v Dragan Nikolic (Appeal Chamber Decision on Interlocutory Appeal Concerning  Legality of 

Arrest) IT-94-2-AR73 (5 June 2003) para. 24  
133

 Ibid para. 24 



 
 

25 
 

Turning back to the alleged crimes of the accused the tribunal stated that such crimes are of 

“concern to the international community as whole” and there is “legitimate expectation that 

those accused of these crimes will be brought to justice swiftly,” those expectations must be 

weighed against the principle of state sovereignty.
134

 Of those two, the tribunal considered the 

former to be more important:
135

 

 [T]he Appeal Chamber does not consider that in the case of universally condemned 

 offences, jurisdiction should be set aside on the ground that there was a violation of 

 the sovereignty of a State, when the violation is brought about by the apprehension of 

 a fugitive from international justice, whatever the consequences for the international 

 responsibility  of the State or organisation involved [emphasis added]. This is all more 

 so in cases such as this one, in which the State whose sovereignty has allegedly been 

 breached has not lodged any complaint and thus has acquiesced in the International 

 Tribunal’s exercise of jurisdiction.
136

 

Hence the Appeal Chamber considered that jurisdiction should not be set aside because of a 

violation of state sovereignty if the person is accused of crimes such as genocide, crimes 

against humanity and war crimes. The Tribunal would most likely have taken another 

approach if the alleged crimes of the accused had not been concern of the community as 

whole; in obiter dictum the Tribunal stated that:  

 [L]eaving aside for the moment human rights considerations, the exercise of 

 jurisdiction should not be declined in cases of abductions carried out by private 

 individuals whose  actions, unless instigated, acknowledge or condoned by a state, or 

 an international organisation, or other entity, do not necessarily in themselves 

 violate State sovereignty.
137

  

Hence this decision cannot be understood as acknowledging right of state to abduct any 

person for any crime, on the contrary it seems the decision suggests that states should decline 

jurisdiction over persons brought in front of their courts by state sponsored abduction unless 

the alleged crimes constitute a serious breach of international law. This becomes clear when 
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the tribunal turns to the question of whether it should decline jurisdiction in the particular case 

before of the court: 

 Therefore, even assuming that the conduct of the Accused’s captors should be 

 attributed to SFOR and the latter is responsible for violation of Serbia and 

 Montenegro’s sovereignty, the Appeals Chamber finds no basis, in the present case, 

 upon which jurisdiction should not be exercised.
138

 

Turning to the question if there were some violations of the human rights of the accused that 

required that the jurisdiction should be set aside, the Appeal Chamber acknowledged that it 

has to find a balance between “the fundamental rights of the accused and the essential 

interests of the international community in the prosecution of persons charged with serious 

violations of international humanitarian law.”
139

 Of those two, the Appeal Chamber 

considered the former to be more important,
140

 and came to the conclusion that it should not 

decline jurisdiction in this particular case because the rights of the accused were not 

“egregiously violated in the process of his arrest.”
141

  

5.4. Assessment of the case laws of the ad hoc tribunals 

The approach taken by ICTY on extraterritorial abduction has been controversial. Theodor 

Meron judge at ICTY commented on the tribunal stating that for “the first time since 

Nuremberg [has the] international community [...] established an international court [...] with 

a statute which incorporates all the principal guarantees of human rights.”
142

 Even though 

judge Meron seems to be certain about human rights being protected, the Tribunals have been 

criticised for enforcing jurisdiction over abducted persons.
143

 Whichever approach the tribunal 

had taken it would have raised some criticism, as it is of great importance both to a) avoid 

impunity for those responsible for the atrocities taking place and, b) to protect the integrity of 

the court by taking into account possible human rights violations. Still one must acknowledge 

that the ICTY Appeals Chamber reached a just conclusion in the Nikolic case. That is by 
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considering the special nature of crimes which are of joint concern to all states when 

evaluating if jurisdiction should be declined because of violations of state sovereignty or 

because of the treatment of the accused.   
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6. Conclusion 

Extraterritorial abductions or other irregular means employed to bring person before a court of 

law can both violate the rights of the accused and the sovereignty of the asylum state. Rules 

concerning state sovereignty are rather well established under international. When it comes to 

possible violation of the accused human rights the matter seems more unsettled, and there 

seems to be incongruence about when abduction violates the human rights of the individuals.  

Even though extraterritorial abduction can possibly be a violation of international law and 

human rights, many domestic courts are willing to enforce their jurisdiction over persons 

brought before their court by abduction. This approach is often called mala captus, bene 

detentus, states such as Israel, U.S., France and Germany apply the principle in various ways. 

Other states, for instance The United Kingdom, South Africa, New Zealand, Australia and 

Zimbabwe have declined to apply the principle but mainly referring to developments in 

domestic law. So there is mixed state practice when it comes to extraterritorial abduction and 

therefore it is hard to claim the existence of an established rule under customary international 

law about the subject matter. Still domestic case law is useful jurisprudence for other 

domestic courts and international criminal tribunals. 

The ICTY has already rich case law concerning extraterritorial abduction. The Tribunal has 

made it clear that jurisdiction should not be set aside because of a violation of state 

sovereignty if the abducted person is possibly guilty of universally condemned offences. On 

the matter of possible violation of the human rights of the accused the Tribunal has come to 

the conclusion that jurisdiction should not be set aside unless there is egregious violation of 

fundamental rights, and special concern must be given to avoid impunity for serious 

violations of international law. This approach taken by the ICTY takes into account the great 

importance of ending impunity and save havens for persons that are accused of crimes that are 

a joint concern of all states. Still, the tribunal managed to protect its integrity by declining 

jurisdiction in the case of possible egregious violations of the accused fundamental rights.  

One must come to the conclusion that the ICTY has taken the correct approach to this subject 

matter and other courts faced with cases concerning extraterritorial abductions should take 

due regard to its case law. Firstly, it is important to keep in mind that the Appeals Chamber is 

not justifying an approach similar to the U.S. approach where any person can by abducted for 

any crime. On the contrary, the Chamber is only “justifying abduction” of small number of 

persons who are accused of the most heinous crimes that are a joint concern of all states and 
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the community as whole. Secondly, the Appeal Chamber made it clear that in case of 

violation of state sovereignty, jurisdiction should only be enforced over abducted persons if it 

is a matter of international criminal law. Thirdly, the tribunal made it clear that it will decline 

jurisdiction in the case of egregious violation of human rights. Fourthly, the Chamber 

emphasised how important it is to avoid impunity for crimes that are a joint concern of all 

states and the importance of bringing persons accused of such crimes to justice in a competent 

court of law. 
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