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Do we need Marine Protected Areas on the High Seas? Analysis of the legal 

implications of the establishment of Protected Areas on the High Seas 

1.- Introduction 

Oceans are one of the Earths principal providers of ecological services. They create more than 

half of our oxigen, provide food for a billion people and constitute a vital source of protein, 

energy and minerals. However, oceans are experiencing serious environmental challenges, 

many of which have unknown consequences. 

At the beginning of the XVIIth century, Hugo Grotius developed the doctrine of freedom 

of the high seas. However, at that time, activities causing serious harm to the marine 

environment such as ships carrying hazardous substances, off-shore drilling, fishing with 

driftnets among other, could not been conceived. In that way, the initial concept of freedom of 

the high seas evolved and nowadays, it shall be understood in the context of the present range 

of marine activities and in relation to all the potentially conflicting uses and interests taking 

place in marine spaces.  

Therefore, the needs of navigation and other internationally lawful uses of the sea remain 

still important elements to be taken into consideration, but they have to be balanced with other 

interests, in particular those which have a more collective character, as they belong to the 

international community as a whole, such as the protection of the marine environment beyond 

the limits of national jurisdiction. 

Throughout the years, several instruments and treaties had been issued in an attempt to 

regulate the seas and tackle the problems relating to the conservation of marine resources.  

Among these, the United Nations Convention of the Law of the Sea -UNCLOS provided the 

greatest enclosure of ocean spaces, but unfortunately with some limitations. For instance, the 

assumption that the establishment of a Exclusive Economic Zone (EEZ) would lead to a better 

management of marine resources has generally not been proven right. At the same time, the 

freedom to fish on the high seas, even if increasingly limited by the principles introduced by 

the Fish Stocks Agreement -FSA and by international co-operation efforts through Regional 

Fisheries Management Organizations (RFMOS), has resulted in a situation not so distant from 

the one predicted by Hardin‘s tragedy of the commons. Thus, a change in international law 

that can effectively balance sovereign rights within and beyond national jurisdiction, with the 

common interests of mankind to protect and preserve the marine environment, is needed.   

The exploitation of marine living resources is an environmental problem, eminently 

because it has been and is increasingly  pursued unsustainably, with, as broader ecological 
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effects than simply the loss of communities and livelihood for fishermen that have resulted 

from the collapse of major fisheries. In this context, the paradox with which lawyers have to 

tackle is that biologically the oceans are an ecosystem, a series of interlocking ecosystems, 

but legally we have divided them into arbitrary jurisdictional zones. Regimes for conservation 

of marine living resources thus have to address not only sustainable use of targeted stocks, but 

also incidental catch of other species, depletion of biological diversity and degradation of 

marine ecosystems. 

Oceans are more than the high seas, and the duty of states to co-operate, to not cause 

damage to areas or species beyond national jurisdiction and to protect and preserve the marine 

environment, as required by UNCLOS, apply to all states. However, these developments have 

not prevented the further deterioration of the oceans, the over-exploitaiton or depletion of 

marine species and the destruction of natural marine habitats.  

In addition to more and better regulation and implementation, more fundamental 

rethinking of the current regime for the protection of the oceans may be required. 

International law needs to be able to respond to the ever increasing complexity of 

environmental problems affecting the oceans with holistic solutions, which rest on the 

implementation  of an ecosystem approach. Some additional regulatory efforts are required. 

Some, perhaps accepting the impossibility to restrict the rights of coastal states, focus on high 

seas governance and suggest the need for a more communitarian approach to high seas 

regulation and particularly of more conservation measures.  

In this line, the establisment of Marine Protected Areas (MPAs) as a tool for marine 

environmental protection and a vital component of integrated management of conservation is 

proposed. MPAs contribute in the protection and sustainable utilization of the marine 

environment. 

Due to the evolution of the principle of freedom of the high seas and its current 

importance, the scope of the MPAs here will be focused on the High Seas. Nevertheless, some 

aspects of marine conservation within the EEZ will be discussed, then it is linked to the use of 

the ecosystem approach and the highly migratory species. 

The area of sea and seabed is more than two and a half times as great as the total area of 

land masses of the world but less than one percent of that marine area is currently within 

established protected areas. In this context, the purpose of this thesis is to explain the role of 

MPAs in the protection of biological diversity , with particular reference to the regulation of 

fishing activies on the high seas and its link to the Precautionary Principle and the Ecosystem 

Approach. 
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In the light of significant developments in global and regional environmental law 

throughout these years, is important to pose a fundamental question related to the current role 

of UNCLOS in the protection and preservation of the marine environment. 

As mentioned before, despite some criticisms formulated to the Law of the Sea 

Convention, subsequently complemented by the Fish Stocks Agreement, UNCLOS provides 

the legal basis for the creation of marine protected areas on the High Seas as we will see 

further. 

Therefore, the analysis is divided into 7 parts. In the first part, a general definition of 

marine protected areas as well its main objectives are explained. Then the features of 

protected areas will be put into the context of the high seas. In the next part, the most relevant 

topics related to marine conservation are presented. Here, three approaches of marine 

conservation are develop and finally, the role of Law in marine conservation is addressed. 

Section 4, outlines the legal framework and most important instruments regarding MPAs. 

In this way, the legal status of the resources in the high seas is discussed as well as a brief 

analysis of the treaties and sources is presented. Special emphasis will be put on the UNCLOS 

and FSA. Moreover, the gaps or lacunae in the UNCLOS will be addressed in the context of 

the FSA regulation, comparing these with further provisions. The final part of this section 

seeks to draw briefly some of the most important regulatory frameworks on the regional level.  

Furthermore, the role of the Precautionary Principle and the Ecosystem Approach among 

other principles are set forth when discussing the establishment of MPAs on the high seas. 

Chapter 5 contains the role of international organizations. It will be noted that, though 

many criticisms have been put forward over the years, international organizations dealing 

with marine conservation on the high seas, it  remains an important topic. What is particularly 

highlighted in this chapter is the potential conflict of competences between international 

institutions due to the recent creation of some institutions and the complexities of dealing with 

common resources on the High Seas, as well as the realisation of oposite marine activities and 

the lack of coordination sometimes. Here, the role of the RFMOs is discussed, then RFMOs 

now manage the majority of the world’s marine fish resources.  

Chapter 6 lays down some case studies. Special consideration is put into the 

Mediterranean Case, then it is currently the most succesful model of MPAs working on the 

high seas. After this, Section 7 analyses the effectiveness of the MPAs  and therefore, the 

diverse range of implications that one can point to socio-economic and ecological imperatives 

that lie behind the necessity for the establishment of marine protected. Lastly, Chapter 8 

presents some  relevant conclusions. 
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2.- Context 

2.1. Definition of Marine Protected Area MPA.- 

There is no single definition of a Marine Protected Area (MPA) in International Law, 

although a commonly accepted notion is the one provided by the IUCN: „any defined area or 

subtidal terrain within or adjacent to the marine environment, together with its overlying 

waters and associated flora, fauna and historical and cultural features, which has been 

reserved by legislation or other effective means, including custom, with the effect that its 

marine and/or coastal biodiversity enjoys a higher level of protection that its surroundings
1
“. 

In view of these, marine protected areas are a tool of conservation in situ, however due to 

the complexities of the interaction between land and water in terms of ecology, jurisdiction 

and administration bounderies, MPAs are per se a very controversial issue to tackle, as we 

will see further. In addition to this, if we consider the establishment of MPA son the High 

Seas, then the topic gets even more complicated. 

Here it should be noted that the regulation of MPAs under international law differs for 

areas established under national jurisdiction, within a states EEZ and for areas beyond 

national jurisdiction. However, transbounday harm or contamination on the seas does not 

know about boundaries and therefore, the creation of protected areas in marine environments 

is more an integral part of overall resource management  for conservation and sustainable use 

than it has usually been overtly recognized on land
2
. As an example, the phenomenon of Acid 

Rain has demonstrated that long distance linkages can exist between distant terrestrial sites 

and marine areas. So despite the great length of coastlines and the vast distances of the oceans, 

marine ecosystems are closely linked to each other and to activities on land.  

MPAs may be regulated in many different ways, for example some MPAs are set up 

whereby the water column is protected, vertically, instead of over a horinzotally defined area.   

If properly designed and managed, MPAs can help protect, recover and maintain fish stocks, 

ecosystem resilience, habitat structure and biological diversity
3
. To conserve biodiversity, the 

approach should occur within an effective programme of ecosystem management covering the 

marine ecosystem and the areas that affect it. 

It is important to take into account that an MPA besides including the marine environment, 

it may include land areas such islands. It has some form of protection, usually legal but not 

                                                           
1
 See Resolution 17.38 of the IUCN General Assembly, 1988, reaffirmed in Resolution 19.46 (1994). 

2
 Cfr: Kelleher G and Phillips A (1996) Guidelines for marine protected areas p.34.  

3
 Cfr: Sands,  P. and Peel J. (2012) Principles of International Environmental Law“ p.443-444. 
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necessarily. For example, in the Pacific, many MPAs were initially established by customary 

tradition.  

Also. the degree of protection is not necessarily the same throughout the area; indeed most 

large MPAs are of necessity zoned into areas of different impact and usage
4
. Therefore it is 

said that MPAs (and so the provisions for its management) should cover not only the seabed 

but also at least some of the water column above with its flora and fauna. 

MPAs are established not necessarily in perpetuity. By this I mean that once its objectives 

are accomplished, it can be transformed into a different tool of conservation.   

Lastly, MPAs are not just relevant for natural features but also for protecting cultural 

features. However, throughout this thesis, our main focus will be the conservation of 

biodiversity. 

2.2. Objectives 

In this part, is relevant to bear in mind the goal of protected areas in general, which is to 

provide for the protection, restoration, wise use, understanding and enjoyment of the marine 

heritage of the world through the creation of a global, representative system of protected areas 

( marine areas are included) and through its adequate  management
5
. As seen by IUCN, the 

purpose of an MPA is to conserve the biological diversity and productivity (including 

ecological life support systems) of the oceans. Both aspects of the goal are equally important 

for restoring and maintaining ecosystems health. 

Therefore, some of the main objectives through the establishmen of MPA are as follows
6
: 

a) The hallmark of an MPA is protection, whether of natural or cultural diversity. Items of 

biodiversity to be protected might include ecosystems and the species they contain, critical 

habitats for endangered or economically important species, genetic diversity and particular 

species. This means that protection and management of substantial marine systems to ensure 

their long-term. 

 b) Management and conservation of areas of significance to the lifecycles of 

economically important species.    

c) Protection of depleted, threatened, rare or endangered species and populations as well 

as the preservation of habitats considered critical for the survival of such species in order to 

ensure the sustainable utilization of species and ecosystems. 

                                                           
4
 Kelleher G and Phillips A (1996) Guidelines for marine protected areas p. 52.  

5
(This goal is derived from General Assembly Resolution 17.38 (1988). The same goal is reiterated in 

General Assembly Resolution 19.46 (1994) and in a similar resolution of the 4th World Wilderness 

Congress in 1987. 
6
 See art. 8 Manual of Conservation of IUCN, in contrast to art. 8 Convention of Biological Diversity 
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d) Prevention outside activities from detrimentally affecting the marine protected areas 

(disturbance and impact of fishing for instance). 

e) Preservation, protection and management of historical, cultural sites and natural 

aesthetic values of marine areas, for present and future generations and lastly; 

f) Maintenance of  essential ecological processes and life support systems. 

From the forementioned, it can be pointed out that Marine Heritage includes mainly three 

aspects: Biodiversity, Productivity and cultural elements. 

Within biodiversity, it refers to the abundance and diversity of marine organisms. 

Productivity is linked to the ability of the system to produce organisms that can be harvested. 

To conclude this section, is necessary to emphasize that while marine conservation and 

sustainable use are sometimes seen as fundamentally different objectives, they are in fact 

intimately interrelated. Both aims can be, and usually are to some extent, reconciled within 

one MPA, but the two sets of objectives must clearly indicate how they relate to each other. 

2.3.  A brief history: Evolution of MPAs  

The obligation to create protected areas to ensure the conservation of habitat for the benefits 

of endangered species can be traced in international law to the 1933 African Convention. This 

Convention obliged its Parties and its sucessors, to ‚explore forthwith the possibility of 

establishing in their territories national parks and strict natural reserves. The first notable 

experiment where habitat was protected to safeguard targeted species was the 1911 

Convention between the United States, Great Britain, Russia and Japan for the preservation 

and protection of Fur Seals. Also, the United States and Mexico agreed in their 1936 

Convention on Migratory Birds Mammals that they would allow for the establishment of 

refuge zones in which the taking of protected migratory birds would be prohibited
7
. 

Later, in 1972, the Governing Council of the United Nations Environment Programme 

(UNEP) was given the task of reviewing the international situation in order to ensure that 

emerging environmental problems of wide international significance receive appropiate and 

adequate consideration by governments. As a result, UNEP established the Regional Seas 

Programme to address problems on a regional basis, by the establishment of Actions Plans 

with a particular emphasis on the protection of marine living resources from pollution and 

over-exploitation. Currently there are 14 Regional Seas Projects covering all of the world´s  

marine environment regions
8
. 

                                                           
7
 Gillespie, A, Conservation, biodiversity and international law (2011) p.171. 

8
 See www.unep.org 
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On the private sphere, in 1988 on the 17th General Assembly of International 

Conservation for the Nature (IUCN), the role of MPAS in the protection and sustainable 

utilization of the marine environment was emphasized. Its Resolution (Resolution GA 17.38)  

recognized that the marine environment must be managed in an integrated way to be able to 

sustain human use in the future, without progressive degradation. Integrated management can 

be achieved either by establishing a series of relatively small marine protected areas as a 

component of a broader framework of integrated ecosystem management or by establishing a 

large, multiple zone marine protected area encompassing a complete marine ecosystem. In 

sum, what this resolution recognized was the relevance of the ecosystem approach linked to 

the use of MPAs. 

Nevertheless, it must be mentioned that the first recorded attempt to establish MPAs was 

early in the 20th century, in the Great Barrier Reef in USA. However, fishers rejected the 

proposal then, and it was not until 1935 that the first MPA was declared at Fort Jefferson 

National Monument in Florida. To this purpose, the legislation used to protect this area of the 

Dry Turtles, however, was primarily designed for terrestrial systems. After that, more parks 

with significant marine areas were established in several countries
9
.  

On the other hand, the establishment of the Florida Keys Marine Sanctuary (USA) was 

delayed for several years while issues between state and federal authorities were negotiated. 

This delay intensified the conflicts between fishers, managers, and conservationists. Generally, 

conflicting interests, such as those between conservation and exploitation, represent a major 

issue in resource-allocation exercises. 

In 1987, the General Assembly of the United Nations welcomed the report ´From One 

Earth to One World our Common Future‘ published by the World Commission on 

Environment  and Development (WCED) and developed a publication, which highlighted the 

serious threats confronting marine areas around the world. Such serious problems including 

stress from pollution, degradation and depletion of species and resources.  However 

conservation efforts for the marine environment have lagged far behind those for the 

terrestrial environment and an integrated approach to the management of the global marine 

ecosystem is still in implementation, as we will discuss further. 

In fact, the international conference that truly placed MPAs at the top of the international 

agenda, was the World Summit on Sustainable Development (WSSD) in Johannesburg, 2002. 

As, a result, the Johannesburg Plan of Implementation focused its attention on MPAs by 

                                                           
9
 Kelleher G and Phillips A (1996) Guidelines for marine protected areas Kellehener p.56 
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calling on nations to promote the conservation and management of important and vulnerable 

marine and coastal areas including: “…the establishment of marine protected areas consistent 

with international law and based on scientific information, including representative networks 

by 2012 ...
10

”  

The United Nations General Assembly has continuously expressed  its support with regard 

to the protection in open-ocean waters. Unfortunately, it is not clear how the marine protected 

areas on the high seas are to be achieved. Although there have been initiatives from a number 

of individual countries, for example in 2007, New Zealand suggested that certain marine areas 

that are outside its EEZ should be done through new mechanisms, as the traditional ones 

dealing with the high seas were not adequate. However, this proposal was not viewed 

favourable by its neighbours, who argued that New Zealand  did not have the authority to 

constitute marine protected areas outside their EEZ, and they had to pursue  them within the 

ambits of new and existing regional organizations. Another example of the retience towards 

increasing the number of protected areas under international auspices came from the 4th UN 

Informal Consultative Process on Ocean Affairs and the Law of the Sea in 2003, when the 

Netherlands advanced the idea of establishing a new regime to identify and protect 

ecosystems beyond national jurisdiction, building on the framework established by the 

UNCLOS. This idea however was also rejected, based on arguments fearing that they were 

not necessarily based on science and that they were being justified with hidden agendas, such 

as closing off parts of the worlds resources from countries that needed them
11

.  

In the beginning, there were 118 marine protected areas in some 27 nations in 1970. By 

1985, 430 MPAs had been proclaimed by 69 nations. Up to date, there are about 130,000 

protected areas in the world. Of these, around 5,000 are marine protected areas.  

Moreover, in 2008, 5.9 per cent of the worlds territorial seas were protected by nationally 

designated protected areas, and 0.5 per cent of protected areas were established in the high 

seas, this means that 90 per cent of marine protected areas are established within territorial 

waters and only 10 per cent in international waters.  However, viewing this data globally, not 

even 1 per cent of the worlds oceans are under such form of protection
12

 and this is the current 

situation of MPAs we are dealing with. 

 

                                                           
10

 See Plan of Implementation of the WSSD (Paragraph 32 (c). 
11

 Gillespie, A (2011) Conservation, biodiversity and international law p.191 
12

 Cfr: Sands,  P. and Peel J. (2012) Principles of International Environmental Law, p.443 
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3.- Marine conservation 

3.1. Conservation of marine ecosystems/living resources 

The conservation of marine biodiversity and ecosystems is intimately related to the prevention 

of marine pollution and the sustainable management of marine living resources. At the same 

time, International Environmental Law has recognised the conservation of marine biodiversity 

as a regulatory goal in and of itself. After UNCED, and more so after the WSSD, international 

arrangements began to introduce progressively an ecosystem approach to their regimes, and 

therefore to consider the impacts that different activities had on oceans as a whole. This 

allowed greater linkage between efforts to abate pollution and measures to manage living 

resources sustainably and, more generally, to conserve biological diversity in the sense called 

for by the Convention on Biological Diversity
13

.  

Howarth, in his assertion, considers that ´at least in the area of water protection, purely 

human-centered objectives for the quality of the environmental media have been superseded, 

or at least supplemented, by the need for diversity of species and ecosystems to be maintained 

for their own sake. Furthermore, Howarth defines ecological quality standard as a statement 

of the minimum acceptable state of ecosystems and their biological components, with a 

corresponding legal obligation that no deterioration below that standards should be 

permissible. Hence for flora, fauna and habitats, ecological quality standards are intended to 

serve as a mandatort baseline for minimal levels of diversity and abundance, specified 

quantitatvely for each component, and backed by legal obligations to ensure their realisation.     

As Kelleher and Kenchington state: “the nature of the marine environment is such that 

there are national and international responsibilities for the proper stewardship of the living 

and non- living resources of coastal and deeper ocean seas as well as the seabed to ensure 

their maintenance and appropiate use for the direct benefit and enjoyment of present and 

future generations“
14

.   

In this way, conservation of marine living resources presents much more complex 

problems of regulation and management. It is a fact that conservation of marine habitats, with 

the exception of coral reefs and some near-coastal areas, has been neglected, as a consequence 

of aggressive fisheries practices, pollution among other factors
15

.   

                                                           
13

 Cfr: Sands,  P. and Peel J. (2012) Principles of International Environmental Law p.434-435 
14

 See: ´Guidelines for establishing MPA by Graeme Kelleher, Richard A Kenchington (2006) p.98. 
15

  Birnie, P.  And Boyle,  A., „International Law &the Environment (2002) p.647. 
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According to the Convention on Biological Diversity, „habitat“ means the place or type of 

site where an organism or population naturally occurs“
16

. 

On land, the concept of habitat critical to the survival of rare or endangered species often 

plays a decisive role in identifying areas for protection. In the sea, however, habitats are rarely 

precisely or critically restricted. Survival of a species cannot usually be linked to a specific 

site. Many free-swimming species have huge ranges.    

The concept of a critical habitat for an endangered species is only applicable with marine 

mammals, sea turtles, seabirds and the occasional endemic species. Therefore, in general the 

ecological case for protection of an area of sea is based less on concepts of critical habitat of 

endangered species or of extinction threat, and more on the need to protect critical or 

important habitat of species that are of value for commerce, recreation or for other reasons, or 

as a particularly good example of a habitat type with the genetic diversity of its communities
17

.  

As Gillespie has noted: if conservation of biodiversity is the main objective, the best 

approach may be to create an MPA in an area not under major threat. Not every marine 

ecosystem can be protected and resources to create and manage MPAs will always be limited. 

On the contrary if productivity is the main objective, the greatest gain in fish yields may 

be achieved by closing the most degraded areas to fishing, rather than by protecting the most 

pristine ones. The resultingMPAwill be what is often called a “fisheries reserve”, but it will 

nevertheless contribute to ecosystem integrity and conservation of biodiversity. 

In fact, virtually all MPAs contribute to conservation of both biological diversity and 

productivity. It is desirable to establish a gradation of types of MPAs with differing emphasis 

on the two main objectives, rather than two separate types of protected areas
18

.  

As a general rule, the greastest diversity occurs in waters in the tropics, with coastal 

waters enjoying the hightest degree of biodiversity . Certain habitats, such as coral reefs are 

particularly rich marine habitats. It must be emphasized that conservation of biodiversity is 

not merely about maintaining species quantity . Species and habitats display potentially wide 

disparities over spatial and temporal scales, and the picture becomes even more complex once 

the effects of human activities are added to the equation .  It is important to note that 

integrated management and the adoption of the ecosystem approach are necessary 

requirements of efforts to conserve marine diversity. Fishing represents the most significant 

threat to marine biodiversity. Over the last 50 years, advances in fishing techniques and more 

                                                           
16

 See article 2 Convention of Biological Diversity 
17

 
17

 Gillespie, A (2011) “Conservation, biodiversity and international law” p.37 
18

 
18

 Gillespie, A (2011) “Conservation, biodiversity and international law” p.39 
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effective gear mean that more intensive and extensive fishing can take place across greater 

areas of ocean space. This in combination with regulatory shortcomings in fisheries law has 

resulted in the current crisis in the world capture fisheries. Fishing may adversely affect 

marine biodiversity at the genetic , species and habitat levels
19

.  

In 1990, a report by the Joint Group of Experts on the Scientific Aspects of Marine 

Environmental Protection (GESAMP)
20

 on the „State of the Marine Environment“ highlighted 

coastal pollution as the principal threat to the marine environment. Later, in 2001, the same 

group of experts, while recognising that land-based activities continued to be the principal 

source of pollution, acknowledged that pollution is not the only, or even the most severe, 

threat  to the oceans, and that direct physical damage to ecosystems and habitats and over-

exploitation of the resources ‚have even greater worldwide effects‘. GESAMP considered that 

the emergence of new issues, such as global warming, placed the protection of the seas in a 

new perspective‘.  Thus, scientists today identify 5 principal threats or stressors to the marine 

environment: 1) overfishing; 2) habitat loss; 3) pollution; 4) introduction of invasive species; 

and 5) climate change. 

Overfishing and habitat destruction historically led the ranking of threats to marine life 

caused by human activities. Habitat destruction results from direct removal of habitats, 

including from damaging fishing practices, such as bottom trawling, but also from the 

alteration of the environment through activities that change inputs into the oceans or interfere 

with their natural functioning, including pollution
21

.    

International regulation has contributed to solve some of the problems facing oceans and 

marine resources. In addition, in the past thirty years, states have established several 

international bodies and arrangements with competence over the marine environment, thereby 

increasing the opportunities for internal action and co-operation . However, progress in 

international regulation has been offset by new pressures previously undetected, such as new 

or more intense harmful practices.   

As a consequence, FAO statistics show that the annual take of fisheries from the oceans is 

ocurring at a rate that goes far beyond sustainable levels, and that further international efforts 

are needed to conserve fisheries and other marine living resources. Most of the stocks of the 

top ten species, which account for about 30 percent of the world marine capture fisheries are 

                                                           
19

Fitzmaurice, M, Ong, D. And Merkouris, P (2012) ‚Research Handbook on International Environmental 

Law“p. 544 
20

 Note that GESAMP 
21

 See: Sands,  P. and Peel Principles of International Environmental Law (2012) p.342-343 
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fully exploited.    The development and use of new technologies and fishing practices (which 

allow fishing in previously remote and unexplored areas), the continued use of destructive 

practices, such as trawling or dynamiting, and increased demand for fisheries resources for 

human consumption and animal fee, are all placing an overwhelming strain on the ability of 

these ocean resources to sustain and replenish themselves
22

.    

In this context, one of the main objectives of international law for fisheries conservation 

has been to establish a framework for international co-operation towards the management and 

conservation of fisheries and marine living resources which is built upon two related 

obligations: international research and scientific co-operation, resulting in an extension of the 

rights of coastal states and a corresponding diminution of the area of high seas on which any 

state is allowed to fish. Despite the belief that  the extension of the coastal states rights would 

benefit conservation efforts, reports of landings do not suggest that the new regime has led to 

a stabilisation of fish stocks at levels that are sustainable due to the fact that marine living 

resources are migratory over medium or long distances and do not remain conveniently within 

the territorial jurisdiction of any single state
23

.  

After all, many marine living resources are found in the high seas area, beyond the 

national jurisdiction of any state, meaning that they have been traditionally subject to the right 

of all states to allow fishing activities and to benefit from the freedom of the high seas. So, in 

the absence of effective international management regimes for these areas, there is little 

incentive for a state to impose conservation measures unilaterally when it knows that its 

abstention will be replaced by the activities of fishing vessels from other states. Many marine 

living resources are therefore „shared“.  

According to Churchill and Lowe, four consequences of particular note flow from the 

common property nature of marine living resources:  1) a tendency for fish stocks above 

biologically optimal levels; 2)a tendency for more fishermen to engage in a fishery than is 

economically justified; 3) likelihood of competition and conflict between different groups of 

fishermen; and 4) the necessity for any regulation of marine fisheries to have a substantial 

international component
24

. 

As in other areas of International Environmental Law, conservation rules with regard to 

marine living resources are closely related to the jurisdictional rights of states. UNCLOS 

establishes maritime zones, according to which different rules govern marine living resources 

                                                           
22

 FAO, World Review of Fisheries and Acquaculture (2010), 8. 
23

 Cfr:: Sands,  P. and Peel J. (2012) Principles of International Environmental Law,  p.397 
24

 Freestone, David, The Law of the Sea: Progress and prospects (2006), p.74    



14 

in and beyond national territory. Therefore, marine living resources are subject to the 

exclusive rights of a state only when they are within its internal waters, territorial seas or 

200mile EEZ, but they frequently migrate through or straddle a variety of jurisdictional zones, 

including the high seas, where historically they have been regarded as common property.  

As some scholars indicate: „Over 90 per cent of all fish are caught within 200 miles of the 

coast, and most states now have such a zone, or at least an exclusive fisheries zone. However, 

exclusive jurisdiction has not put an end to the over-fishing which seriously affects not only 

the sustainability of many fish species but also the survival of entire coastal ecosystems. The 

history of whaling, pelagic sealing and now high seas fisheries is such that it would be 

entirely reasonable to argue that sustainable development of common property  in this context 

is an oxymoron. Garret Hardin‘s description of the „tragedy of the commons“ remains the 

most compeling analysis of the problem of sustainability of common property: free access to a 

free resource which no one controls and everyone can exploit leads inexorably to over-

consumption, unrestrained competition, and ruin for all“
25

.  

Moreover, Agenda 21 recognised that new approaches to marine and coastal area 

management and development are necessary, and identified some key programme areas that 

required further action, such as the sustainable use and conservation of marine living 

resources of the high seas and under national jurisdiction; addressing critical uncertainties for 

the management of the marine environment and climate change; and strengthening 

international, including regional co-operation and co-ordination. Such as the 1995 Fish Stocks 

Agreement, the 1995 Code of Conduct for Responsible Fisheries and the FAOs international 

plan of action to prevent, deter and eliminate illegal, unreported and unregulated fishing by 

2004. The Johannesburg Plan of Implementation encouraged the application by 2010 of the 

ecosystem approach and promoted „integrated, multidisciplinary and multisectoral coastal and 

ocean development“
26

.    

The conclusion that can be drawn from this suggests that marine living resources are 

facing critical problems and therefore, the task of international law is to try to ameliorate this 

powerful tendency through effective implementation of conservation measures. 

3.2. Approaches 

What are the approaches  to marine conservation then? 
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There are mainly 3 approaches
27

:  The first and oldest consisted of regulation and 

management of individual marine activities such as commercial fishing by specialist agencies, 

with varying degrees of co-ordination and regulation between different agencies. Under this, 

there was usually little or no co-ordination with management of adjacent coastal  lands. 

The second approach involved the creation of small marine protected areas which 

provided special protection for particularly valuable areas within the broad areas, which were 

subject to regulation of the first type or, in some cases to no regulation. This is the most 

common aplication of the concept of marine protected areas. It is usually the first stage in 

marine conservation initiatives which go beyond fisheries restrictions which limit gear, 

catches and effort. 

The third approach is the newest development. It consist of the establishment of a large, 

multiple use protected area with an integrated management system providing levels of 

protection varying throughout the area. Ideally, this integration should extend to co-ordinated 

management of marine and terrestrial areas in the coastal zone and beyond. However, in many 

circumstances, the complexity of bounderies and the competition between government and 

government agencies regarding jurisdictional responsibility effectively  precludes this.  

The next problem concerns the question of what approach to use. Here is important to 

remember that the choice will depend on the particular circumstances, needs and objectives to 

reach. Usually, an area within the EEZ will require a second or third approach. However, 

when speaking about the high seas, then a combination of the first and second approach will 

be applied.  

Another important developing approach aims to protect marine habitats by preventing 

degradation of the marine environment and resultant damage to its ecosystem., more 

ecosystem and biodiversity approach. Awareness has developed within the institutions of 

some of the older regional maritime environment protection commissions and organizations 

concerning the importance of maintaining the quality of waters within their jurisdiction as the 

habitat of marine species and organisms‘
28

. 

Co ordination of management of potentially competing uses at international level in the 

marine environment is important due to the fact of high degree of connectivity in the seas 

facilitates the transmission of substances and effects throughout the water column. 

Assumption of common property rights in some areas, has lead potential conflict between 
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users and forms of use.  So, as we will see further, in the high seas, there more aspects and  

factors to take into account when choosing the conservation approach. 

In these circumstances integrated management is easier to achieve than when primary 

responsibility is shared between different agencies, often with different, 

conflicting priorities. 

While marine conservation and sustainable use are sometimes seen as fundamentally 

different objectives, they are in fact intimately interrelated. Some MPAs have failed because 

the only aim of the external sponsor has been biodiversity conservation while that of the local 

community has been some level of resource use. Both aims can be, and usually are to some 

extent, reconciled within one MPA, but there needs to be clarity from the outset about how 

the two sets of objectives relate to each other. The optimal approach may differ depending on 

the primary objective. If the primary aim is conservation of a particular species or ecosystem, 

a large no-take zone may be the best option but if the main aim is sustainable management, 

work in the Caribbean has shown that a network of smaller sanctuaries may maximize 

recruitment of fish into surrounding areas
29

. 

3.3. Role of Law in marine conservation 

Law can serve a number of functions in relation to living resources, determining who is to 

have ownership or access to the resources, preserving the resources as such, prohibiting for 

conservatory, ethical or moral reasons, exploitation of the resource or particular forms and 

methods of exploitation, etc 
30

. 

The conservation of biodiversity presents enormous regulatory challenges to international 

law. The threats to biodiversity come from a multitude of sources, requiring a 

comprenhensive approach to regulation of a broad range of human activities and 

accommodation of diverse interests and priorities.  Moreover, the conservation of biodiversity 

illustrates clearly the range of difficulties which exists in developing and applying rules of 

international law to resources which frequently do not respect national boundaries or are 

found in areas beyond national jurisdiction, and which require full consideration to be given 

to the social, cultural, ecological and economic values which different people place on 

different species, habitats and ecosystems. 

In this context, few modern conventions specifically define the term conservation. Some 

of them leave its meaning to be implied from the nature of the measures presented to achieve 
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the aims of conservation expressed in the preamble or substantive articles, as in the 1980 

Convention on Conservation of Antartic Marine Living Resources (CCAMLR). On the other 

hand, the Biodiversity Convention does not define this term in its general definitions, except 

in relation to „in situ“ conservation. It is left to related agreements and other instruments. 

Three concepts are used in relation to fauna and flora, often interchangeably and here the 

interpretive problem arises both in relation to marine and terrestrial species.     

At this point, the problem concerns the lack of any clear definition of conservation. The 

discrepancies between the „ecosystem“ definition given by IUCN in the WCN, „the 

sustainable use“ and „development“ meaning attributed to the term by the WECD Legal 

Experts Group, explains why the Conventions evade this problem and resort to specification 

and measures to be taken, expressing their conservatory aims only in general terms. However, 

as employed in this Convention the expression ‚conservation‘ of the living resources of the 

high seas means the aggregate of the measures rendering possible the optimum sustainable 

yield for these resources so as to secure a maximum supply of food and other marine 

products
31

.  

Thus, the purpose of IUCNs World Conservation Strategy (WCS) was to draw attention to 

the urgent need for conservation of the worlds land and marine ecosystems as an integral part 

of economic and social development. It conceived conservation as the maintenance of life 

support systems, preservation of genetic diversity, and sustainable utilization of species and 

ecosystems. It did not suggest that species should not be used but left it to be determined what 

form and level of use meet these conservatory requirements. As we shall see, this strategy has 

evolved to take more account of the implications of environmental measures within the 

context of sustainable development advocated in the UNCED Declaration, Agenda 21 and 

related instruments.  

To remedy this lacuna, the various instruments addressing conservation and sustainable 

use of biodiversity utilise different regulatory techniques. International law has traditionally 

focused upon maintaining viable populations of species and the habitats on which they depend. 

This led to approaches based on in situ and ex situ conservation measures for wild flora and 

fauna, as well as measures to protect specific habitats. Accordingly, the key international 

regulatory techniques, which are frequently applied in global and regional agreements include 

the establishment of protected areas
32

.  
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Although, a wide variety of treaties implementing the principles and strategies now exists 

at the global, regional and bilateral levels, there is no convention protecting all wildlife 

globally. For instance, the Biological Diversity Convention is limited to protection of 

biodiversity, not species as such. Some treaties protect a single specie, such as whales or 

migratory birds from excessive exploitation. Others adopt a regional approach to conservation. 

Many of the newer treaties no longer confine themselves to regulating hunting, as did the 

earlier ones, but provide also for habitat protection.  

In the past, Fisheries Conventions ignored the importance of habitats protection linked to 

the need of an integral part of the effective conservation of species. However, only after the 

Behring Fur Seals Convention, research on the relationship between fur seals and other 

marine resources, as well as  adverse effects fur seal had on other resources exploited by its 

parties, was required. As a result, the  North-East and North-West Atlantic Fisheries 

Conventions require scientific more advise on ecological and environmental factors to be 

obtained.  Nowadays, several of the major wildlife conventions, many of which list some 

marine mammals, were amended and now specifically provide for habitat protection
33

. 

In this line, some reference is necessary to the Pacific Fur Seal arbitration award of 1893. 

This Case is relevant today, because it shows the evolution of the traditional high seas 

fisheries. First, it reflects the inherent difficulties in the conservation of natural resources 

which fall, wholly or partly, outside the jurisdiction of a single state; and  second,  the 

regulations adopted in the award illustrate early international legal techniques for the 

conservation of shared natural resources.        

The principle of absolute freedom to fish on the high seas endorsed by the Pacific Fur Seal 

arbitration meant that coastal states did not have jurisdiction for that reason alone over the 

marine living resources of the high seas. At that time, jurisdiction to prescribe legislation for 

the conservation of these resources and to enforce such legislation was a matter exclusively 

for the state which has granted to a ship the right to sail under its flag (flag state).  

However nowadays, the advent of new technologies and practices leading to over-

exploitation of the marine living resources of the high seas illustrates the limitations of the 

principle underlying the award of the Pacific Fur Seal arbitration, and is causing the 

traditional approach to be challenged by coastal states concerned with the effects of high seas 

fisheries activities, and also by international legislative and judicial efforts which are seeking 

to place limits on traditional high seas fisheries freedoms, in particular the 1995 Fish Stocks 
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Agreement. In this context, the Pacific Fur Seal arbitration award shaped the form and content 

of subsequent agreements to conserve marine living resources, including the International 

Whaling Conventions of 1931 and 1937, and many bilateral fisheries agreements to conserve 

individual species or regional stocks
34

.  

Thus, although it perpetuated the high seas freedom of fishing and hence made 

conservation more difficult, especially in relation to enforcement, the Behring Sea arbitral 

tribunal strongly supported the need for restraint in exploitation, clearly indicating the 

requisite measures, and recognizing that freedom was not absolute but had to be regulated to 

take reasonable account of the interests of other states. It also indicates that co-operation 

remains necessary when natural resources are shared across boundaries or in international 

areas, in order to discharge the duty of due diligence when rights of more than one state are 

involved. As the Judges stated, they must for this purpose  have due regard to others states 

rights; provide for management of the resource for the benefit of all interested states; examine 

jointly the measures necessary for conservation and development of the fishery and arrange 

for equitable exploitation
35

.  

In this way, creation of nature reserves, marine parks and protected areas, are a means of 

giving special protection to endangered wildlife and ecologically important areas. Currently, 

Antartica is one of the largest and most important nature reserve specifically so designated 

and protected by treaty. In addition to a ban on all mineral extraction, the antarctic protocol 

provides for measures to conserve flora and fauna.    

Another aspect is the protection of deep-sea ecosystems. The deep sea is perceived as the 

last frontier for the expansions of marine fisheries. Since the mid-1990s, greater pressure has 

been placed on deep-sea fisheries, mainly as a result of the reduction of fish stocks inside 

EEZs and technological advances that have allowed vessels to reach all corners of oceans.   

There is limited data on the levels of biodiversity in the deep sea but there is a general 

agreement that the diversity of bottom dwelling species in the deep ocean areas is high. Little 

is also known about the impacts of bottom fishing on deep-sea habitats and spcies
36

.  

However, it is thought that impacts may be felt on the functional aspects of the ecosystem 

as a result of the removal of species from the ecosystems in which they play a role, and also 

on the structural elements of the ecosystem as a result of the physical impact of fishing on rare 

or fragile organisms attached to the seabed, which are keystone species and shape the basic 
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structure of the benthic ecosystems in which many of these fisheries are found. With regard to 

the physical impact of fishing, the International Council for the Exploration of the Sea (ICES) 

concluded in 2002, with reference to deep-sea fishing in the North Atlantic, that there is 

sufficient information to suggest that the most effective way of mitigating the effect of 

deepwater trawling on these habitats is to close such areas to fishing
37

.  

The conventional method of conserving fish stocks is an attempt (often unsuccessfully) to 

control “fishing effort” and total catch, the allowable levels of which are determined from a 

prediction of fish stocks. But many stocks are unstable and behave in ways that 

mathematicians term chaotic. For example, a small increase in fishing effort could lead to the 

collapse of a fishery. It also means that predicting fish stock levels over anything other than 

short periods will be unreliable. Thus  The larger stocks inside the reserves export their 

offspring to fishing grounds by ocean currents. Juveniles and adults may also emigrate from 

the reserves, so boosting nearby fisheries
38

. 

Furthermore, the broader question of addressing the conservation and sustainable use of 

marine biodiversity beyond areas of national jurisdiction has also garnered attention. In June 

2011, the working group recommended to the General Assembly of the United Nations to 

start a process in order to consider the legal framework for the conservation and sustainable 

use of marine biodiversity in areas beyond national jurisdiction, including the implementation 

of existing instruments and the possible development of a multilateral agreement through 

UNCLOS. It was recommended that this process should address marine genetic resources, 

including benefit sharing questions and measures such as area-based management tools, 

including relevant issues such as marine protected areas, environmental impact assessments, 

capacity building and the transfer of marine technology.
39

  

In view of this, the establishment of protected areas is among the most widely and long-

used conservation techniques. The World Database on Protected Areas
40

 has recorded over 

160,000 sites by the end of 2011, covering 19 million square kms. While protected areas are 

acknowledged as critical components of conservation and sustainable use policy, a number of 

factors need to be taken into account to ensure positive impacts.  

As Sand suggests: „traditionally, boundaries of protected areas often follow a political 

rather than an ecological course; many such areas are too small to be be effective and 
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conflicts may arise with competing uses of the area and its resources by local communities. 

Other factors limiting the effectiveness of protected areas include the effects of activities 

taking place outside the protected areas, ineffective management and insufficient funding. The 

relative failure of international efforts in this regard has spurred new aproaches, including the 

establishment of „buffer zones“ around protected areas, which may be subject to special 

regulations and efforts to establish networks of protected areas and transboundary protected 

areas. While protected areas may play an important role in in situ conservation, the 

Convention also requires the parties regulate and manage biological resources important for 

conservation and sustainable use of biological diversity whether within or outside protected 

areas and the promotion of the protection of ecosystems, natural habitats and the maintenance 

of viable populations“
41

.   

4. – Legal considerations 

4.1 The legal status of natural resources and common spaces: „Global commons“.- 

Common property in international law, refers primarily to areas beyond national jurisdiction, 

of which the high seas and superjacent airspace are the most important examples. These 

common spaces are open for legitimate and reasonable use by all states, and may not be 

appropiated to the exclusive sovereignty of one state. The allocation of rights related to the 

use of natural resources held in common for the benefit of all is what we will refer as ‚global 

commons‘ throughout these chapters. 

The principles of international law that require states to prevent and control pollution and 

environmental damage have been extended to protect these common spaces, which are now 

regulated by a series of multilateral treaties for this purpose. In this line, the common property 

doctrine also extends to most of the living resources of these areas, including fish and 

mammals found in the high seas, as it was confirmed in the Behring Sea Fur Seals Arbitration 

(discussed in the previous section) 
42

 and which subsequently was codified by treaty.  

Furthermore, extension of the limits of coastal states exclusive jurisdiction over fisheries 

led to numerous conflicts with those distant water states asserting high seas freedoms. As, an 

example, in the Icelandic Fisheries Cases in 1974, the ICJ made significant observations on 

the character of the high seas fishing resources as common property. While affirming the 

rights of fishing states to the high seas, the Court found that all the states concerned had an 

obligation of reasonable use which required them to take account of the needs of conservation. 
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This decision was important because marine living resources are now for the most part no 

longer common property, although significant exceptions to this are found in the form of 

highly migratory species, other stocks which straddle both coastal zones and the high seas, 

and surplus stocks located within national maritime zones but available for exploitation by 

other states.  

Moreover, transferring resources from common property has in many cases meant not that 

they fall under the exclusive jurisdiction of one state, but constitute shared stocks, straddling a 

number of national maritime jurisdictions, as in the North Sea or Mediterranean, and to which 

the principle of equitable utilization will still apply. Thus there remains a substantial 

international interest in the conservation of these resources even within national maritime 

boundaries.  As the Icelandic Fisheries Cases indicated, states had for the first time a duty in 

customary law not merely to allocate common resources equitably, but also to conserve them 

for future benefit in the interests of sustainable utilization.  

Conservation in this sense has become the basis of a number of multilateral fisheries 

agreements. There remain problems, however, in implementing conservation measures to 

restrain over-exploitation and ensure sustainable utilization, whether expressed as an 

obligation of reasonable use, equitable utilization, conservation or sustainable use, the 

customary rules, though a useful guide, are often too vague and general to be of practical use. 

It is, in such circumstances of vital importance that the activities of all states with regard to 

common spaces and common property resources be subjected to internationally  agreed and 

prescribed regimes of conservation and environmental control. The protection of common 

spaces, and conservation and sustainable use of their living resources is thus a complex issue 

in which scientific , moral, ethical, political, economic, social and technological issues are 

inextricably intertwined and on which these interests do not always coincide
43

. 

In the same way, birds and other species of wildlife that inhabit common spaces or 

migrate through them are similarly regarded. Once living resources are held in common in 

this way, no single user can have exclusive rights over them, nor the right to prevent others 

from joining in their exploitation.  

The common property doctrine is not to be confused with the more recent  ‚common 

heritage‘ concept, a specialized regime applied to certain minerals, nor with shared resources.  

A regime of open access in these circumstances has generally been to everyones advantage.  

However, as Hardin has observed, the inherent logic of the commons remorselessly generates 
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tragedy, as the availability of a free resource leads to over-exploitation and minimizes the 

interest of any individual state in conservation and restraint. Common property resources 

cannot effectively be protected without the support of all states taking the resource. As 

resources become less plentiful, and particular stocks or species accordingly become more 

valuable, perceptions of the costs and benefits of exclusivity change. This ocurred in relation 

to high seas fisheries from the 1950s onwards, resulting in increasing pressure for states to 

extend their jurisdiction over the resources of the sea
44

.  

Here, a reference to the Shrimp/Turle Case 
45

 must be made. In this Case, the WTO 

Appellate Body took a broader approach, and recognized the existence of a sufficient nexus 

between migratory and endangered populations of sea-turtles located in Asian waters and the 

Unitated States to allow the latter to claim an interest in their conservation.  

The traditional and absolute prohibition on extra-territorial application of national 

environmental laws recognized by the earlier decisions is consistent with the principle of 

absolute sovereignty over natural resources . Those decisions do not rest easily, however, with 

a more modern conception of an ecologically interdependent world in which limits are placed 

on the exercise of sovereignty.   In the absence of generally accepted international standards 

of environmental protection and conservation, states with strict national environmental 

standards may seek to extend their application to activities carried out in areas beyond their 

territory, particularly where they believe that such activities cause significant environmental 

damage to common or shared resources(such as migratory species)
46

.  

As shown on the example above, sovereignty remains as the cornerstone of the rights and 

duties of states over natural resources within their own territory. It is reiterated, in Stockholm 

Principle 21 and Rio Principle 2, and in the Biological Diversity Convention and other 

agreements, albeit qualified by responsibilities for the protection of other states and common 

spaces. But as Schrijver observes: „ It is clear that sovereignty has become pervaded with 

environmental concerns. Contemporary sovereignty is in no sense absolute or unfettered. New 

concepts of resource  utlilization based on notions of economic security, ecological protection, 

and common interests, involve a redefinition of sovereignty itself, so that is no longer a basis 

for exclusion of others, but entails instead a commitment to co-operate for the good of the 

international community at large. It must then be exercised responsibly“
47

.  
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However, subsequent state practice as well as decisions of international tribunals, has not 

determined precisely the circumstances in which a state may take measures over activities 

outside its territory in relation to the conservation of shared resources. In another case, 

regarding the Fisheries Jurisdiction Case, Spain challenged the aplication and enforcement by 

Canada of its fisheries conservation legislation in areas beyond its exclusive economic zone, 

but the ICJ declined jurisdiction, and the case did not reach the merits phase
48

.  The right of 

states to exercise jurisdiction, either by legislation or adjudication over activities in other 

states, or in areas beyond national jurisdiction , which are harmful to the environment at the 

global, regional or local level, is still a controversial issue.  

Thus, the principle that common spaces are open for use by all nationals entails an 

obligation not to abuse this right or to interfere unreasonably with the freedoms of others. It 

requires States to act with reasonable regard for the interests of others. States shall exercise 

the rights, jurisdictions and freedoms recognized in the Convention in a manner which would 

not constitute abuse of right.
49

  

Lastly, in this line of thinking, marine living resources found on the high seas, constitute 

´global commons‘ and their legal status stipulates an obligation of reasonable use, taking  

account of the needs of conservation in benefit of all. 

4.2. Customary Law 

To start with,  is relevant in this section to remind that customary law can emerge from 

conventions and bind states that have not ratified them only if the provisions in issue are of a 

fundamentally norm-creating character, both generalizable and applied in state practice with 

the sense of obligation necessary to establish custom. 

Regarding this, customary international law has traditionally regulated the use of natural 

resources indirectly by determining the basis on which property rights are allocated among 

states. In this context, the legal status of natural resources varies according to whether the 

resource is under the sovereignty of one state, shared by several states or held in common for 

the benefit of all (global commons). These categorizations have different impacts on the 

freedom of states to exploit a resource. Questions of legal status are most significant in the 

case of treaties regulating conservation and use of high seas, and biological diversity
50

.    

Customary international law requires states to take appropiate steps to protect endangered 

species The adoption of the series of conserving strategies, declarations of principles, 
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conventions at global, regional, multilateral and bilateral levels and practice in relation to 

these, is creating a framework in which conservatory, economic, and social goals can be 

balanced and achieved within the widely accepted but generalized policy of sustainable 

development.  

Moreover, the relevant strategies should not be examined for legal content-except insofar 

as they do incorporate existing rules or norms of customary international law-but set goals, 

many of which have been achieved through legal processes. These goals include those laid 

down in the WCN, such as control of adverse impacts, avoidance of damage, protection of 

unique areas and habitats, maintenance of ecological processes, preserving, using, restoring 

and enhancing resources. Although the are broadly and different  definitions of conservation, 

there is a recognition of a duty to conserve resources
51

.  

Arising from customary international law and restated in Art. 192 of the UNCLOS, there is a 

duty "to protect and preserve the marine environment". This obligation applies everywhere in the 

sea, including the high seas. Under another customary obligation, reflected in Art. 194, para. 5, 

of the UNCLOS, the measures taken to protect and preserve the marine environment "shall 

include those necessary to protect and preserve rare or fragile ecosystems as well as the habitat of 

depleted, threatened or endangered species and other forms of marine life". Also this obligation 

has a general scope of application. It covers any kind of vulnerable marine ecosystems and 

species, wherever they are located.   States are also bound by an obligation to cooperate for both 

the protection of the marine environment
52

; and the conservation and management of high seas 

living resources (as formulated by Arts. 117 and 118 of the UNCLOS). 

The concept of an obligation to cooperate, which is typical of the high seas where no national 

jurisdiction can be established, is not devoid of legal meaning. It implies a duty to act in good 

faith in entering into negotiations with a view to arriving at an agreement and taking into account 

the positions of other interested States.  It involves negotiations on how to address the threats and 

risks to vulnerable marine ecosystems and biodiversity beyond national jurisdiction is the content 

of a true legal obligation incumbent upon all States
53

.   

From an international law perspective, the regime of MPAs depends on the degree of powers 

that the interested States can exercise over the marine spaces where they are established. On land, 

the State to which the territory belongs where a specially protected area is located is entitled to 

exercise full sovereign powers on it. On the other hand, the situation is different in the sea, as the 
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content of coastal State's rights with respect to those of third States varies in relation to the legal 

condition of the waters in question. Even in the territorial sea, a space where the coastal State is 

granted sovereignty, the ships of all other States enjoy the right of innocent passage. 

Additionally, in the exclusive economic zone, where the coastal State has jurisdiction with 

regard to the protection and preservation of the marine environment, third States enjoy freedom 

of navigation, overflight, laying of submarine cables and pipelines and other internationally 

lawful uses of the sea. This is something more than a mere right of passage and, according to the 

position of some countries, goes as far as to include a right to engage in military maneuvres in 

the exclusive economic zones of others.    

On the high seas there is no coastal State by definition. While all States are under a general 

obligation to cooperate for the protection and preservation of the marine environment, no State 

can impose its own legislation on the others. For instance, no state can unilaterally establish an 

MPA and claim that ships flying a foreign flag abide by the relevant provisions. In short, the 

further an MPA is located away from the coast the more questions of international law of the sea 

come into consideration and the need for international cooperation and agreement increases
54

. 

4.3 Treaty Law 

International rules for the protection of the marine environment are established under 

global and regional treaties. There are many documents that address aspects of marine 

conservation in the context of fisheries, shipping,  pollution and research. Perhaps the most 

important instrument providing the legal framework of the seas in general is the United 

Nations Convention on the Law of the Sea (UNCLOS). In this section, a brief content of the 

most relevant treaties with its main provisions will be provided. However, special emphasis is 

put on the Law of the Sea Convention and the Fish Stocks Agreement. 

 

i) Global Instruments   

a) World Heritage Convention (1971): The Convention Concerning the Protection of the 

World Cultural and Natural Heritage, known as the World Heritage Convention, adopted by 

the UNESCO General Conference in 1972, entered into force in 1975 and now has 158 State 

Parties. Sites are nominated by governments and, following acceptance by the World Heritage 

Committee, are inscribed on the World Heritage List, as Natural, Cultural, or Mixed 

Natural/Cultural Site. 
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The most relevant provisions on this Convention are formulated in articles 2 and 16 of this 

Convention, which impose an obligation on parties to conserve and protect the natural 

heritage, including habitats of threatened species of animals and plants of outstanding 

universal value from the scientific and conservation point of view. 

By biosphere reserves, we undestand that areas of terrestrial and coastal-marine 

ecosystems which are internationally recognized for promoting and demonstrating a balanced 

relationship between people and nature, are comprised. The Biosphere Programme and its 

work on Biosphere Reserves do not apply here because they are out of the scope of this thesis. 

However it is important to mention them since they represent part of the ecosystem approach.  

 

b) The Bonn Convention on the Conservation of Migratory species of wild animals 

(1979):   

Migratory species are vulnerable to a particularly wide range of threats. As a result of 

international concern over these threats, the Convention on the Conservation of Migratory 

Species of Wild Animals (known as the Bonn Convention) was adopted in 1979 and entered 

into force in 1983. The Bonn Convention  on Migratory Species (CMS) aims to conserve 

terrestrial, marine and avian migratory species throughout their range. CMS recognises that 

states must be protectors of migratory species that live within or pass through their national 

jurisdictions and aims to conserve terrestrial, marine and avian migratory species. This 

Convention thus addresses cross-cutting themes in wildlife species and nature conservation. 

To date is the only Treaty that has as its main objective the conservation of highly 

migratory species (marine species which travel between EEZ  and the high seas such as tuna 

and whale). Seven Agreements have been concluded under the auspices of CMS, as for 

example: they address cetaceans of the Mediterranean Sea, Black Sea and contiguous Atlantic 

area, marine turtles of the Atlantic coast of Africa, marine turtles of the Indian Ocean
55

. 

The Convention, requires parties to conserve migratory species and take action to this end, 

paying special attention to „species the conservation status of which is unfavourable“. It then 

defines not „conservation“ but „conservation status“, which it postulates as „the sum of the 

influences acting on the migratory species that may affect its long term distribution and 

abundance“
56

.   
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Although the agreements are predominantly about species management, controlling take, 

incidental damage and pollution control, they may include the creation of reserves, as in the 

case of the Wadden Sea seal agreement, which includes a set of seal reserves closed to all 

activities during the birth and nursing period. 

In general, this Convention provides a framework within states can co-operate in 

undertaking scientific research, restoring habitats and removing impediments to the migration 

of species.    Species include marine species, sucha as the blue humpback and bowhead 

whales (which are also  listed in other conventions). It lays down that, conservation of 

migratory species which during their lifecyle range across national boundarie, requires 

concerted action by all states that exercise jurisdiction over any part of the range of a 

particular species.  

 

c) The Convention for Conservation of Antarctic Marine Living Resources –CCAMLR (1980). 

It adopts a holistic ecological approach to conservation whereby the effects of exploitation of 

one species must be taken into account in addopting measures on all other species and on the 

ecosystem as a whole (what is known as an ecosystem approach). Within its definition of all 

Antarctic marine living resources, birds  are included. 

Then, in its Preamble, it refers to the need for international co-operation and to the prime 

responsibilities of the Antarctic Treaty Parties for antarctic environmental protection, 

recognizing  the need to establish machinery for co-ordinating measures. The Madrid Protocol 

added in 1991 to the Antartic Treaty also provides a vehicle for application of the Biodiversity 

Convention. 

Special reference should be made to the Commission for the Conservation of Antarctic 

Marine Living Resources (CCAMLR), which was not established as a fishery management 

body, but rather as an organisation with a broader mandate to ensure the conservation of 

Antartic marine living resources, including the rational use of the resources. According to 

some scholars, because of its ecosystemic approach to conservation, the commission 

mentioned is often regarded as the best available model of sound conservation and 

management of marine living resources, even if not considered strictly as an RFMO. Though 

CCAMLR does also control and manage the extraction of fisheries from its convention area, 

its process of making decisions is not so dissimilar from those of RFMOs
57

.  
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d) United Nations Convention on the Law of the Sea -UNCLOS  (1982): 

The high seas are the worlds largest expanse of common space, freely used for navigation, 

exploitation of their living resources, extraction of mineral wealth and a disposal area for 

waste products too. The pressure of international competition for living resources led to the 

conclusion of the first multilateral treaties on seals, fisheries and whaling in the early 

twentieth century. But it was only after the Second World War that problems of over-

exploitation of resources and the steady increase in the volume  and effects of pollution from 

land and seaborne sources reached an intensity that required  concerted international action
58

.  

This lead to the 1982 United Nations Convention on the Law of the Sea (refered as 

UNCLOS), which was intended to be a comprehensive restatement of almost all aspects of the 

Law of the Sea. Its basic objective was to establish:  „a legal order for the seas and oceans 

which will facilitate international communication and will promote the peaceful uses of the 

seas and oceans, the equitable and efficient utilization of their resources, the conservation of 

their living resources and the study, protection and preservation of the marine environment“.
59

    

This convention is the principal international legal instrument setting forth the general 

rights and obligations of states and other members of the international community for the 

conservation and sustainable use of marine living resources. UNCLOS provided the basis for 

deliberations on international legal aspects of conservation. , this convention, which came into 

force in November 1994, creates a formal responsibility for countries to protect the sea from 

land-sourced pollution. 

In this context, the articles of UNCLOS on the marine environment represent a number of 

fundamental changes in the international Law of the Sea. Of these perhaps, the most 

important here is that pollution can no longer be regarded as an implicit freedom of the seas; 

rather, its diligent control from all sources is now a matter of comprehensive legal obligation 

affecting the marine environment as a whole, and not simply the interests of other states.  In 

this way, the emphasis is no longer placed on responsibility or liability for environmental 

damage, but instead rests primarily on international regulation and co-operation in the 

protection of the marine environment. International organizations and commissions each have 

important roles, powers and responsibilities, environmental co-operation
60

.  

UNCLOS established the need for states to co-operate also on a regional basis for the 

protection and preservation of the marine environment. Thus, one relevant feature to consider 
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in this section is the Freedom of the High Seas. According to this, any principle, including the 

principle of freedom of the sea should be understood in relation to the evolution of legal systems 

and in the light of the peculiar circumstances under which it should apply.   

Subsequently, the concept of freedom of the sea is to be understood in the context of the 

present range of marine activities and in relation to all the potentially conflicting uses and 

interests taking place in marine spaces. The needs of navigation and  the other internationally 

lawful uses of the sea are still important elements to be taken into consideration. But they have to 

be balanced with other interests, in particular those which have a collective character, as they 

belong to the international community as a whole, such as the protection of the marine 

environment and the exploitation of marine living resources beyond the limits of national 

jurisdiction.  Today it cannot be sustained that a State has a right to engage in a specific marine 

activity simply because it enjoys freedom of the sea, without being ready to consider the 

different views, if any, of the other interested States and to enter into negotiations to settle the 

conflicting interests
61

.  

Among the various provisions
62

 introduced by UNCLOS authorises coastal states to adopt 

certain laws relating to innocent and transit passage through territorial seas, straits and 

archipelagic sea lanes for the preservation of the environment of the coastal state and the 

prevention, reduction and control of pollution and it provides for coastal states jurisdiction 

with regard to protection and preservation of the marine environment of the EEZ.  

Although principles and rules on environmental protection are stipulated throughout the 

Convention, Part XII of UNCLOS specifically addresses the protection and preservation of 

the marine environment.    

Drawing upon the language of Principle 21 of the Stockholm Declaration, UNCLOS 

declares that states have the sovereign right to exploit their natural resources pursuant to their 

environmental policies and in accordance with their duty to protect and preserve the marine 

environment. In this way, article 192 of the 1982 Convention sets out that „states have the 

obligation to protect and preserve the marine environment“.  After, article 194 indicates that 

its protection extends not only to states and their marine environment, but to the marine 

environment as a whole, including the high seas.  

Perhaps, the most significative feature of the Convention is how it handles the concept of 

due diligence. As with other treaties, it makes reference to the need to take „all measures 

necessary“ to prevent and control pollution damage to other states, but it moderates this 
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requirement by allowing the use of the best practicable means at their disposal and in 

accordance with their capabilities where the risk is to the marine environment in general, 

rather than to other states
63

. Here, a distinction is drawn between the duty to protect the 

environment and the responsibility not to cause damage by pollution to other states and their 

environment. 

Furthermore, article 194(5) requires special protection for rare or fragile ecosystems as 

well as the habitat of depleted, threatened or endangered species and other forms of marine 

life.  

Regarding marine living resources, UNCLOS does not regulate them comprehensively in 

a single section of the Convention. Instead, it includes provisions on the conservation in the 

framework of state‘s rights and obligations in different jurisdictional areas. Several regional 

initiatives have gradually tended towards greater integration in regulation, overcoming some 

of the initial fragmentation presented by UNCLOS, and taking steps towards ensuring that 

their activities favor the conservation of marine living resources and habitat protection
64

. 

A reference to Article 61, lays down that states must ensure through proper conservation 

and management measures that the maintenance of living resources is not endangered by 

over-exploitation.  

Therefore, it should be noted that the Convention specifically addresses the following 

categories:    

1) Highly migratory species (HMS) mentioned in Article 64, requires coastal and other 

states fishing in a region for Highly Migratory Species to co-operate directly or through 

appropiate international organizations with a view to ensuring and promoting optimum 

utilization, within and beyond the EEZ. Conservation objectives may thus be compromised if 

no agreement is concluded for the high seas (as is required under article 63 (2) for stocks 

within the EEZ) and if the wide discretion accorded to coastal states within their EEZ 

undermine the aims of article 64.    

The coastal state thus cannot exercise its right to make decisions until it has discharged its 

duty to co-operate with other states in promoting conservation and use. The need for 

implementation of these obligations with regard to straddling and highly migratory species 

resulted in the adoption of the 1995 Fish Stocks Agreement. „In this sense, the 1995 

Agreement on Straddling and Highly Migratory Fish Stocks made important changes to the 
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law and if widely implemented, it represents a major step towards more adequate 

management of these stocks“
65

.  

More precisely, under part V, art 63 states: The conservation and development of a stock 

or stocks of associated species which occur in the EEZ of two or more coastal states, or in the 

EEZ and in an area beyond and adjacent to the EEZ, often referred to as „straddling stocks“, 

should be subject to agreed measures by those states which are necessary to co-ordinate and 

ensure the conservation and development of such stocks without prejudice to other provisions 

relating to the EEZ. 

Hence, within this framework, a coastal state is entitled to establish an MPA, subject to 

the requirements of UNCLOS and in particular its provisions on the EEZ. However, some 

states still consider that the total closure of a marine area impinges upon their fishing and 

other rights under international law, and in 2010, a dispute over the establishment of an MPA 

under Part V of UNCLOS reached the international arena
66

.  

The regulation on the high seas is at follows: Many fish migrate between EEZ and the 

high seas and many species of marine mammals may spend a considerable part of their lives 

there during migrations between feeding and breeding grounds. Though Part VII of UNCLOS 

recognizes that all states have the right for their nationals to engage in fishing on the high seas, 

this is subject to existing treaty obligations and to the rights, duties and interests of coastal 

states in conserving stocks that migrate between EEZs. Article 63(2) obliges coastal states and 

states fishing stocks beyond EEZs to seek to agree on the measures necessary to co-ordinate 

and ensure the conservation and development of such stocks, but allows them to do this either 

directly or through appropiate regional or sub-regional organizations. In addition, article 118 

also spells out a duty to co-operate and requires that states exploiting the same resources in 

the same area ‚enter into negotiations with a view to taking the measures necessary for the 

conservation. 

In the same line of thinking, Article 87 maintains the freedom of all states to fish on the 

high seas, subject to the limited conditions established by the Convention and by other rules 

of international law, and with due regard for the interests of other sates in their exercise of the 

freedom of the high seas. Article 116 limits in three ways the right of nationals to fish on the 

high seas. First, treaty obligations must be complied with. Second, the rights, duties and 

interests of coastal states must be respected in relation to the provisions on shared stocks, 
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highly migratory species, marine mammals, anadromous stocks and catadromous stocks (as 

set out in articles 63(2) and 64-67 and supplemented by the 1995 Fish Stocks Agreement); 

and lastly,through the observance and respect to provisions concerning the conservation and 

management of the living resources of the high seas as set out in articles 116-120.     

On the other hand, Article 117 lays down the duty of states to take, or to co-operate with 

other states in taking, the measures for their nationals that may be necessary to conserve high 

seas living resources, including marine mammals.   In this matter, it must be mentioned that 

according to the updated data
67

 about 400 species are found outside 200-mile zones-

cephalopods, sharks, marine mammals, but also many species of fish, including tuna, 

swordfish, halibut and turbot; catching in EEZ has put pressure on some of these stocks and 

integrated management in both areas is required. Article 65 also applies to the conservation of 

marine mammals on the high seas. However, neither harmonized standards for conservation 

of such stocks on the high seas are laid down in the UNCLOS, nor are they required to be 

applied in EEZ
68

.  

In determining the allowable catch and in establishing other conservation measures for the 

high seas, Article 119 requires that measures be based on the best scientific  evidence 

available to produce the Maximum Sustainable Yield
69

 (MSY), and that consideration be 

given to the effects on associated or dependent species. Then, it indicates that such measures 

and their implementation must be non-discriminatory, in form or in fact, against fishermen of 

any state.  

For the above mentioned, it is very important for conservation on the high seas and EEZ 

fisheries that states implement in good faith a conservatory and management regime based on 

the principles and considerations, as set out in articles 61 and 119 of UNCLOS. 

2) As far as the regulation of marine mammals is concerned, it is the first time that these 

species were fully protected in an UN convention. 

These include the 12 species of so-called great whales, many of which were previously 

hunted to near extinction; small cetaceans; dolphins; porpoises, seals and marine otters. Some 

of these species are listed as highly migratory and are thus covered by article 64. However, it 

is article 65, which gives more general protection to all marine mammals. It should be noted 

that the aplication of this article  is not limited to the EEZ. 
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 In this line, Art 65 lays down that:  Nothing in this Convention restricts the right of a 

coastal state or international organization, as appropiate, to prohibit, limit or regulate the 

exploitation of marine mammals more strictly than provided for in this part. States shall co-

operate with a view to the conservation of marine mammals and in the case of cetaceans shall 

in particular work through the appropiate international organization for their conservation, 

management and study. 

This removes marine mammals from the full application of part V in that optimum 

utilization is not required. States can thus prohibit all taking unilaterally or through 

international organizations. 

Article 65, however, does not require states to join any particular international body; 

merely to co-operate and to „work through“ the appropiate body. Thus, the 1946 International 

Convention for the Regulation of Whaling (ICRW)
70

 is the principal treaty under which states 

co-operate in the management of the marine mammals pursuant to the refered article.   

3) Another aspect to consider is the regulation of anadromous species. Anadromous 

species are those spawned inland, in fresh water rivers, but which spend the major part of 

their lives at sea, passing through territorial sea and EEZ to the high seas, before returning to 

die in the rivers in which they originated. Conservatory measureS adopted by the state of 

origin are rendered useless if the species are overexploited in the EEZ or on the high seas.  

According to art. 66, the state in whose rivers the stocks originate has the primary interest 

in and responsibility for these stocks. On the other hand, anadramous species can only be 

taken on the high seas in exceptional circumstances. If the banning of fishing on the high seas 

causes economic dislocation in other states, the state of origin must consult them ‚with a view 

to achieve agreement on terms and conditions of such fishing“, including determining the 

necessary conservation measures. Therefore, enforcement, which must respect high seas 

freedoms, must be agreed among the state of origin and the others concerned. The state of 

origin must also co-operate  in minimizing economic dislocation to all other states where 

fishing has taken place. Special arrangements for harvesting the stock must be made with 

states which have invested in stock renewal in co-operation  with the state of origin.  

In sum, Art 66 states a special discrete  conservatory regime , apart from others in part V; 

conservation is the main aim here, with the secondary interests of other states balanced by co-

operation  through consultation.  With limited exceptions, both agreements ban all high seas 
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fishing for salmon. These changes evidence the impact of post-UNCED developments. They 

also reveal how important not only effective enforcement has become but also how problems 

of habitat protection and conservation of biodiversity are to sucessful maintenance and 

continuing sustainable use of anadromous species. Under these circumstances, the adoption of 

the precautionary approach becomes indispensable in the situations now faced in such 

commissions and necessitates co-operation and co-ordination with related institutions for 

protection of the marine environment
71

.    

 

Treatment of MPA in areas beyond national jurisdiction by UNCLOS:    

With regard to establishing MPAs on the high seas, the basic legal framework is provided by 

the rules of UNCLOS on the freedom of the high seas, in combination with the general duty 

to protect and preserve the marine environment, including the protection and preservation of 

rare or fragile ecosystems, and the obligation for states to co-operate , globally or regionally, 

to these ends, including in the conservation and management of shared living resources. 

Notwithstanding the very widespread adoption of the 200 mile EEZ, the overexploitation 

of fish stocks in the North Pacific, the Behring Sea, the Antartic, the North Atlantic and the 

North Sea shows that the UNCLOS strategy for sustainable fishing has not worked as 

intended. One reason for this failure is that some coastal states have not been able to ensure 

sustainable fishing within their own EEZs. Another closely connected problem is that some 

important fish stocks, more than 5 percent of the total annual catch, are not confined to the 

EEZ but can also be taken on the high seas. Highly migratory species such as tuna clearly fall 

into this category, but other less mobile stocks are also found straddling the remaining high 

seas areas and adjacent EEZs. Thus , Fishing effort on the high seas has not been eliminated 

by the extension of coastal state jurisdiction, but transferred beyond 200 miles, and 

competition for stocks turns more intense.This has seriously affected the viability of some 

adjacent EEZ fisheries. Redrawing the boundary between coastal state jurisdiction and the 

high seas has not done away with the unavoidable facts of geography: in a divided ocean, 

most fish are inevitable at least a shared EEZ resource and will in some cases also be a high 

seas common property resource.  A resource allocated on the principle of common property 

cannot be exploited sustainably without the support of effective institutional arrangements to 

ensure rational co-operation.  This means addressing once more the fundamental problems of 
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regime participation, effective regulation  based on adequate scientific information, adequate 

dispute settlement  arrangements and high seas enforcement
72

.   

To remedy this situation, the provisions of Part XI of UNCLOS are relevant to this matter, 

in particular Article 145(b), which establishes that the International Seabed Authority shall 

adopt measures for the protection and conservation of natural resources of the Area and the 

prevention of damage to the flora and fauna of the marine environment. 

There is no legal impediment to establish MPAs on the high seas. The real challenge lies 

in reconciling the interests of states supporting the establishment of a protected area with 

those of states that prefer to make other legal uses of that area.  However, greater complexity 

arises when different international bodies and individual state interests need to converge in a 

specific geographical area. 

In this way, UNCLOS sets out the obligation for states to co-operate in establishing the 

appropiate conservation and development of shared stocks „either directly or through 

appropiate sub-regional or regional organisations“. As explained above, the 1995 Fish Stocks 

Agreement affirms and strenghtens the role of sub-regional and regional fisheries 

organisations and arrangements in respect of straddling and highly migratory fish stocks. In 

addition, the 1995 FAO Code of Conduct reiterates the duty of states to co-operate through 

fisheries management organisations or other arrangements in the conservation and 

management of acquatic living resources
73

.   

As Scovazzi pointed out: ‘the importance of MPAs, as a means for the protection of the 

marine environment, is confirmed by the multilateral treaties which, besides UNCLOS
74

, 

encourage the parties to create such special areas. A few examples are hereunder given. Under 

the Convention for the Regulation of Whaling the International Whaling Commission (IWC) 

may adopt regulations with respect to the conservation and utilization of whale resources, fixing, 

"open and closed waters, including the designation of sanctuary areas" (Art. V, para. 1). 

Sanctuaries where commercial whaling is prohibited were established by the IWC in the Indian 

Ocean (1979) and the Southern Ocean (1994). They comprise extremely large extents of high 

seas waters, where commercial whaling is prohibited.  A second example isa set of Guidelines 

for the Identification of Particularly Sensitive Sea Areas (PSSAs) were adopted on 1991
75

. 
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Detailed procedures for the identification of PSSAs
76

 and the adoption of associated protective 

measures were set forth under IMO Assembly Resolution A.885(21) of 25 November 1999. 

PSSAs can apparently be located in any marine spaces, irrespective of their legal condition, 

including the high seas. However, the specific measures applying to PSSAs, such as discharge 

restrictions, must fall within the field of specific competence of IMO (shipping and prevention of 

pollution from ships) and cannot be extended to other fields (for example, fishing or mining). 

Furthermore, the protective measures adopted under the IMO PSSA scheme have no mandatory 

character, as the use of the conditional mood ("should") clearly discloses’
77

. 

Furthermore, the Protocol on Environmental Protection to the Antarctic Treaty (Madrid, 

1991) on its Annex, provides for the designation of Antarctic Specially Protected Areas or 

Antarctic Specially Managed Areas. Such areas can be established in the "Antarctic Treaty Area", 

which includes waters having the legal condition of high seas. 

 

e) Convention of Biological Diversity – CBD (1992) 

Entering into force in December 1993, this framework agreement is for the conservation of 

biodiversity (which is defined so as to include biological productivity, sustainable use of 

biological resources and the sharing of benefits from the use of biodiversity). It contains many 

clauses supporting the case for marine conservation in general and the establishment of MPAs 

in particular. Countries are obliged, among many other things, to develop national 

biodiversity strategies, to identify and monitor important components of biodiversity, to 

establish a system of protected areas to conserve biodiversity, promote environmentally sound 

and sustainable development in areas adjacent to protected areas and to rehabilitate and 

restore degraded ecosystems.  

Under this Convention, State parties are bound to apply the Convention in respect of the 

components of biodiversity in areas within the limits of national jurisdiction
78

. In addition, 

States are bound to control any processes and activities regardless of where their effects occur, 

carried out under their jurisdiction or control‚ within and beyond the limits of national 

jurisdiction. The CBD does not define what constitutes within and beyond the limits of 
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national jurisdiction. It relies upon limits already established under international law, and in 

particular, those found in the UNCLOS.  

Moreover, Under the Jakarta Mandate on Marine and Coastal Biological Diversity, 

adopted by the Parties to the CBD in 1995, Governments affirmed the importance of marine 

and coastal biodiversity. Five thematic issues were identified for action, including Marine and 

Coastal Protected Areas. Programme activities were approved in two areas: research and 

monitoring on the values of marine and coastal protected areas, and the development of 

criteria for their establishment and management. 

The Biodiversity Convention affirms that conservation of biodiversity is a „common 

concern of mankind
79

“.  The CBD does not contain a general obligation to protect biodiversity, 

as in the 1995 Fish Stocks Agreement, but it establishes the responsibility of states to ‚ensure 

that activities within their jurisdiction or control do not cause damage to the environment of 

other States or of areas beyond the limits of national jurisdiction. The provisions of this 

Convention also extends to marine biodiversity( irrespective of the legal condition of the 

waters and seabed concerned), and are not overriden by UNCLOS as long as they are 

consistent with the general principles and objectives of the Convention.  As a consequence, 

the Conference of the Parties has taken decisions relating to options for co-operation for the 

establishment of marine protected areas in marine areas beyond the limits of national 

jurisdiction
80

.  

In particular, this Convention formulates that the parties ´shall establish a system of 

protected areas or areas where special measures need to be taken to conserve biological 

diversity‘
81

.       

The principle of biodiversity conservation is subject to the greater objective of sustainable 

development through the introduction of the concept of sustainable use within the Convention.  

This Convention takes up the battle to protect species as a whole at a much earlier stage in 

process. The cdb also attempts to conserve these species within their natural habitats as far as 

possible (Preamble) This definite preference within the Convention for in-situ (article 8) as 

opposed to ex-situ conservation measures, emphasizing the need to protect species within 

their natural habitats and thus maintaining ecosystem integrity (art8d)                                                                                                                                                 

Notwithstanding these provisions, with the important exception of the CBD, the scope of 

MPAs established under the treaties mentioned previously, is limited to the specific purposes 
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of each individual treaty or instrument. It does not encompass the broader concept of 

protection of vulnerable marine areas per se that should characterize a network of MPAs as 

such
82

.    

Article 22 of the CBD, specifically requires parties to implement the CBD „consistently 

with the rights and obligations of States under the law of the sea“ This suggests that they 

could not for example, ignore the rights of ships to freedom of navigation in the EEZ and high 

seas. 

Regarding the prevailance or supremacy between the CBD and the LOSC, it is argued that 

the Convention‘s objects and purposes can be interpreted to include measures aimed at 

protection of marine biodiversity. Thus, for example, the adoption under the CBD of 

protected areas intended to reduce serious damage to biodiversity on the high seas would not 

be incompatible with the LOSC and would be consistent with article 22 of the CBD. However, 

such zones would not be opposable to non-parties to the CBD, whose LOSC rights Article 

311 expressly protects.  Any meaningfull attempt to regulate marine biodiversity in this way 

thus in practice depends principally on the parties to the LOSC, not on the parties to the 

CBD
83

.  

 

Agenda 21 and the Johannesburg Plan of Implementation:    

As a result of the CBD, Agenda 21 with its Plan of Implementation play a role in the marine 

conservation. Agenda 21 introduces several elements not foreseen in UNCLOS and put 

emphasis on an integrated  and precautionary approach to the protection of marine and coastal 

environment; and among other objectives, it indicates that coastal states should undertake 

measures to maintain biological diversity and productivity of marine species and habitats 

under national jurisdiction through research and the establishment of marine protected areas.   

Chapter  17 of Agenda 21, spells out the relevant requirements for protection of marine 

living resources and the marine environment more clearly. It specifies establishment of co-

ordinating mechanisms to further integrated management; conservation and restoration of 

critical habitats in all marine areas; elimination of destructive fishing practices, a 

precautionary and anticipatory approach to protection from degradation, use of resources. In 

fact, it does specifically encourage states to identify marine ecosystems exhibiting high levels 

of biodiversity and productivity and other critical habitat areas and to establish necessary 

limitations on the use of such areas through, inter alia, designation of protected areas (in 
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particular coral reef systems) estuaries, temperate and tropical wetlands, including mangroves, 

seagrass areas and other spawning and nursery areas all of which are generally rich providers 

of biodiversity
84

.   

As part of the specific objectives, relating to the representative networks, it adopted 

through the COP a new target stating that by 2020: 10 per cent of coastal and marine areas, 

especially areas of particular importance for biodiversity and ecosystem services, are 

conserved though effectively and equitably managed, ecologically representative and well 

connected systems of protected areas and other effective area-based conservation measures, 

and integrated into the wider landscapes and seascapes
85

.“           

 

f) The Agreement for the Implementation of the Provisions of the United Nations Convention 

on the Law of the Sea, relating to the Conservation and Management of Straddling Fish 

Stocks and Highly Migratory Fish Stocks – FSA (1995) 

As mentioned earlier, UNCLOS provided a clear jurisdictional framework for the 

management of fisheries, but did not bring it with it a solution to the growing pressures placed 

on fishery resources. The UN Agreement for the Implementation of the Provision of the 

United Nations Convention on the Law of the Sea of 10 December 1982 Relating to the 

Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks 

(FSA) was adopted on 4 August 1995 and came into force on 11 December 2001. The object 

of the Agreement is to ensure the long-term conservation and sustainable use of straddling 

fish stocks and highly migratory fish stocks through effective implementation of the relevant 

provisions of the Convention.    

Nevertheless, according to Boyle, the Agreement is in many aspects radical in its reform 

of international fisheries law, then it introduces new obligations of sustainable use; requires a 

precautionary approach to be applied to the conservation and management of stocks and 

broadens this obligation to include associated acosystems. It also seeks to ensure compatibilty 

between EEZ and high seas conservation measures, and places on parties a more extensive 

obligation of co-operation  through regional fisheries bodies, without which they risk losing 

the right to fish on the high seas.  Although the Agreement is to be interpreted and applied in 

the context of and in a manner consistent with the Law of the Sea Convention and is without 

prejudice to the rights, jurisdiction, and obligation of the parties to the UNCLOS, in practice it 
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not only amplifies that Convention, but amends other regional fisheries treaties covering 

straddling and highly migratory stocks
86

. 

Therefore, it must be highlighted that UNCLOS through its FSA and the Convention on 

Biological Diversity International provide a basic legal framework for regulating and 

approaching high seas deep-sea fisheries issues.   

The Agreement applies to the conservation and management of straddling fish stocks and 

highly migratory fish stocks beyond areas under national jurisdiction. However, its Articles 6 

and 7 apply also to the conservation and management of such stocks within areas under 

national jurisdiction. In this ways, coastal states must apply the general principles enumerated 

in Article 5 to stocks within areas under national jurisdiction. 

Moreover, the FSA introduces a new set of international obligations for the conservation 

of living resources, which were not present in UNCLOS and had an influence in subsequently 

adopted agreements. Under Article 5, ´coastal states and states fishing on the high seas 

commit to adopt a broad range of measures,which state in full:  

a) the adoption of measures to ensure long-term sustainability of straddling fish 

stocksand highly migratory fish stocks and promotion of the objective of their optimum 

utilization;   

b)ensure that such measures are based on the best scientific evidence available and are 

designed to maintain or restore stocks at levels capable of producing maximum sustainable 

yield, as qualified by relevant environmental and economic factors, including the special 

requirements of developing States, and taking into account fishing patterns, the 

interdependence of stocks and any generally recommended international minimum standards, 

whether subregional, regional or global;  

c) apply the precautionary approach  

d) adopt, where necessary, conservation and management measures for species 

belonging to the same ecosystem or associated with or dependent upon the target stocks, with 

a view to maintaining or restoring populations of such species above levels at which their 

reproduction may become seriously threatened;     

e)protect biodiversity in the marine environment;    

f) take into account the interests of artisanal and subsistence fishers;                         

g)implement and enforce conservation and management measures through effective 

monitoring, control and surveillance.  
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In applying a precautionary approach, absence of adequate scientific information shall not 

be used as a reason for postponing or failing to take conservation and management measures. 

States must establish stock-specific ‚precautionary reference points.       

As seen, the FSA envisages a significant role for sub-regional and regional fisheries 

organisations and arrangements in facilitating co-operation by states in the development and 

enforcement of conservation and management measures for straddling and highly migratory 

stocks. Where a regional fisheries organisation is competent to establish conservation and 

management measures for a particular stock, states fishing for those stocks are required to 

become members of or participants in the organisation , or agree to apply its measures, in 

order to be permitted to continue to fish for the stock. This far reaching provision has the 

consequence, in effect, of departing from traditional principles reflecting absolute rights of 

high seas fisheries freedoms, even for those states  that are not parties to regional agreements. 

As some authors have analized it, this is precisely one of the provisions that has prevented 

some states from joining the Agreement
87

.  

Aditionally, the Agreement introduced innovative and far-reaching provisions in its Part 

VI (on compliance and enforcement). In this contex, Article 19 requires flag states to ensure 

compliance with sub-regional and regional conservation and management measures for 

straddling fish stocks and highly migratory fish stocks. Following, Article 20 establishes 

arrangements for international co-operation in enforcement. These include the requirement 

that, where a vessel is alleged to have been engaged in unauthorised fishing in an area under 

the jurisdiction of a coastal state, the flag state must, at the request of the coastal state 

concerned, immediately and fully investigate the matter.  

Also, article 21 addresses sub-regional and regional co-operation in enforcement. It 

provides that a state party which is a member of a regional or subregional fisheries 

management organisation or a participant in a regional or sub-regional management 

arrangement may board and inspect fishing vessels flying the flag of another party to the 1995 

Agreement (whether or not that party is a member of the organisation or a participant in the 

arrangement) in any high seas area covered by an organisation or arrangement, for the 

purpose of ensuring compliance with conservation and management measures.  

In view of these, conservation measures must protect not only the fish, but also their 

associated ecosystems, and marine biodiversity. Measures must also be taken to minimize 

pollution, waste and catches of other non-target stocks or species.  Thus, it is not only 
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exploited fish stocks which benefit from the approach outlined in the 1995 Agreement. 

Recognizing the need for an ecosystem approach, the ultimate objectives of articles 5 and 6 

are to protect marine living resources and biological diversity, including non-target stocks and 

associated and dependent species and preserve the marine environment in general. There is 

now a new obligation, as there was not under UNCLOS to assess and monitor the impact of 

fishing on these species and their habitats and to take and keep under review measures to 

conserve and protect them. As a result, the Agreement becomes in practice more important for 

the protection of marine biological diversity than the Convention on Biological Diversity 

itself and that sustainability in the Agreement is to be read in ecosystem and biodiversity 

terms, rather than , as before, in terms of constant food supply
88

.  

Another aspect to analize is the compatibility of EEZ and high seas conservation measures. 

In this regard, Article 63(2) of the UNCLOS merely provides that coastal states and those 

whose vessels fish straddling stocks in adjacent high seas areas should seek agreement on 

conservation measures for those areas. Similarly, Article 64 requires co-operation on the 

conservation of highly migratory stocks in the EEZ and on the high seas. Then, one of the 

principal purposes of the 1995 Agreement is to ensure that the measures taken for 

conservation and management in the EEZs and in the adjacent high seas must be compatible 

and coherent, in order to take into account the biological unity of the stocks and the 

supporting  ecosystem. 

In conclusion, the FSA is one of several global treaties which have created a new 

enforcement and compliance regime for the high seas fishing.  

 

ii) Regional level 

Several regional instruments stipulate at least one provision aimed at ensuring the conservation 

of special habitats and species and formulate that contracting parties shall:  „Individually or 

jointly take all appropiate measures to protect and preserve rare or fragile ecosystems, as well 

as the habitat of depleted, threatened or endangered species in the Convention Area. To this 

end, the Contracting Parties shall endeavour to establishprotected areas“
89

.  

Some of these regional instruments apply within the areas falling under the national 

jurisdiction of the parties. This is, the case of the Protocol Concerning Specially Protected Areas 
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and Wildlife in the Wider Caribbean Region (Kingston, 1990)
90

. There are some other regional 

treaties such as the called OSPAR Convention which also apply to the high seas.  

a) Northeast Atlantic and the North Sea Convention -  (1992 OSPAR Convention)        

The principal instrument regulating the North Sea and the Northeast Atlantic is the 

Convention for the Protection of the Marine Environment of the North-East Atlantic (1992 

OSPAR Convention). The 1992 OSPAR Convention adopts a more comprehensive and 

integrated approach to the protection of the North Sea and the Northeast Atlantic than its 

predecessor conventions.  It applies to the maritime area of the Northeast Atlantic and Artic 

Oceans, including the North Sea, comprising internal waters and territorial seas, as well as 

applying to high seas and the seabed and subsoil.  

Significant developments adopted by the Convention include:  a commitment to 

sustainable management (rather than  sustainable development); the incorporation of the 

precautionary principle and the polluter pays principle. In definining the „sustainable 

management“ of the maritime area, it endorses „sustainability“ as an emerging international 

legal concept. It adopts a comprehensive ecosystem approach to the control and prevention of 

pollution
91

.  

In this line, in 1998 a new Annex (Annex V) concerning the Protection and Conservation of 

the Ecosystems and Biological Diversity of the Maritime Area was added to the Convention for 

the Protection of the Marine Environment of the North East Atlantic. The maritime areas falling 

under the scope of the OSPAR Convention, which are defined as those parts of the Atlantic 

Ocean, include also high seas waters. Trough this, the Parties to Annex V commit themselves to 

take the necessary measures to protect and conserve the ecosystems and the biological diversity 

of the maritime area and to restore, marine areas which have been adversely affected. 

Since the 1998 Sintra Ministerial Declaration, the OSPAR Commission has taken steps 

toward the establishment of a network of representative marine protected areas. After some 

years (and despite some of its members maintaining that OSPAR lacked competence to 

establish and manage high seas MPAs), the Commission identified eight sites as potential 

MPAs beyond the limits of national jurisdiction. In 2009, this process came to a halt due to 

other international decisions that interfered with OSPARs initiative. First, in 2009 another 

international organisation with competence in the same region, NEAFC, closed five areas-

which coincided with some of OSPARs proposed MPAs- to bottom fishing for the purpose of 

protecting vulnerable marine ecosystems. Second, a number of states made during that same 
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year submissions to the Commission on the Limits of the Continental Shelf regarding the 

establishment of the outer limits of their continental shelf beyond 200 nautical miles. This 

would have left some of the other OSPAR identified areas within, and not beyond, national 

jurisdiction‘
92

. 

b) The Barcelona Convention.- The Barcelona Convention for the Protection of the 

Mediterranean Sea against pollution was adopted in 1976 and is the oldest UNEP regional 

seas agreement, while the Convention on the Protection of the Black Sea Against Pollution is 

the newest. In 1995, the Barcelona Convention also became the first to be comprehensively 

amended, expanded and renamed in line with Agenda 21. Unlike earlier regional agreements 

in the Baltic and North Sea, the Barcelona Convention is a framework treaty, laying down 

only general rules that have subsequently been suplemented by further more detailed 

protocols. This technique was followed by all subsequent UNEP regional seas agreements; it 

has enabled new topics to be addressed without amending the basic treaty, and allows for 

differences in participation and the geographical scope of each protocol, while retaining 

common supervisory institutions. Current Mediterranean Sea protocols cover specially 

protected areas and biodiversity.  

The Barcelona Convention regime is unusual in having to accommodate not only the 

interests of developed northern hemisphere industrialized economics but also the less 

developed countries on its southern and eastern shores and it is the only one to recognize the 

need for different standards according to the economic capacity of the parties and their need 

for development‘
93

.  

c) The Birds Directive and the Habitats Directive.- On the european level, the Birds 

Directive allows for listing of migratory birds and establishment of special protection areas 

for their habitats. Subsequently, the Habitats Directive, provides for measures based on a 

network of special areas of conservation to protect listed species, which can include sea 

areas
94

. 

The Habitats Directive represents a significant shift  from the Birds Directive, because it 

aims to conserve biodiversity, in recognition that species and habitats are closely connected 

and dependent upon each other. The Habitats Directive thus advance a more holistic and 

integrated approach to nature conservation than the Birds Directive
95

.   

                                                           
92

 Phillipe Sands &Jacqueline Peel,  Principles of International Environmental Law p.445 
93

 Birnie & Boyle , International Law and the Environment p.357. 
94

 Directive 79/409/EEC on the conservation of wild birds OJ 1979 L 103/1 and Directive 92/43/EEC on 

the conservation of natural habitats and of wild fauna and flora OJ 1992 L206/7. 
95

 Cfr: Holder, J and Lee M, Environmental Protection, Law and Policy (2007) p.667  



46 

 However, the applicability of these directives has been linked more to the use of 

resources and policies under the EEZ of the european countries, without considering the 

ecosystem approach and the fact of migratory species. 

It should be noted that wider European  regional bodies have progressively developed 

legal frameworks for the protection of the remaining wildlife, species, habitats and 

ecosystems of this region, including its marine sphere. In particular, the 1992 EC Habitats 

Directive was interpreted by a UK High Court Judge in 2000 to extend beyond the 12 nm 

territorial sea limit up to a limit of 200 nm and in respect of the sea-bed to the entire UK 

continental shelf, which may well extend beyond the 200 nm limit. 

On the european level, member states are required in general terms to take measures 

undert he Wild Birds Directive. This includes the establishment of protected areas, to 

maintain a sufficient diversity of habitats for all birds species. They also must take special 

conservation measures to conserve the habitats of the rare or vulnerable species listed in its 

annexes and of all regularly migratory species. By this, special measures must contain the 

designation of special protected areas for such birds
96

.  

4.4. Principles  

Principles embody legal standards, point to particular decisions about legal obligations in 

particular circumstances, and therefore they must be taken into account.  Principles provide a 

framework within the various members of the international community may co-operate, 

establish norms of behaviour and resolve their differences.  

Regarding the importance of principles, Peel considers that ´under international law, states 

are sovereign and have equal rights and duties as members of the international community, 

notwithstanding differences of an economic, social, political or other nature‘
97

.      

The existence and applicability of ‚principles of international environmental law‘ were 

confirmed by the arbitral tribunal in the Iron Rhine Case
98

.  

For marine conservation purposes, these are the most relevant: 

4.4.1 The Precautionary Principle:   

A more precautionary approach to conservation has been called for in the Rio Declaration, 

despite the somewhat restrictive and ambiguous language used in that instrument, and in 
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numerous new or revised treaties and protocols concerning conservation of various aspects 

and components of nature
99

‘.  

The Precautionary Principle only began to appear in international legal instruments in the 

mid-1980s. This Principle aims to provide guidance in the development and application of 

international environmental law, where there is scientific uncertainty. It is reflected in 

Principle 15 of the Rio Declaration, which indicates that: ´where there are threats of serious 

or irreversible damage, lack of full scientific certainty shall not be used as a reason for 

postponing cost-effective measures to prevent environmental degradation‘.   

These standards suggest that action shall not only be taken where there is scientific 

evidence that significant environmental damage is ocurring, and that in the absence of such 

evidence, some action would be required. The precautionary approach has been relied upon in 

relation to measures to protect a range of other environmental media, especially the marine 

environment: ‚states must not wait for proof of harmful effects before taking action‘, since 

damage to the marine environment can be irreversible or remediable only at considerable 

expense  and over  a long period.  This introduced the idea that precautionary action may be 

justified on economic grounds. In order to achieve sustainable development, policies must be 

based on the precautionary principle and environmental measures must anticipate, prevent and 

attack the causes of environmental degradation
100

.    

Central to this text is the element of anticipation, reflecting a need for effective 

environmental measures to be based upon actions which take a longer-term approach and 

which might predict changes in the basis of our scientific knowledge. Moreover, for the 

precautionary principle  to apply, the threats of environmental damage must be ‚serious‘ or 

‚irreversible‘, although the Bergen Declaration did not suggest any limitation on grounds of 

cost-effectiveness as to the measures which should not be postponed
101

.  

In this context, the question concerns what does the principle mean and what status does it 

have in international law. There is no clear and uniform understanding of the meaning of the 

precautionary principle though. At the most general level, it means that states agree to act 

carefully and with foresight when taking decisions that concern activities that may have and 

adverse impact on the environment.         

As the Bergen  Ministerial Declaration put it: ‚lack of full scientific certainty should not 

be used as a reason for postponing measures to prevent environmental degradation‘ and in this 
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line, under the Rio Declaration, the requirement is stated to be mandatory:lack of full 

scientific certainty ‚shall not be used‘ to prevent action‘. However, what remains open is the 

level of scientific uncertainty sufficient to override arguments for postponing measures, or 

which measures might even be required as a matter of international law
102

.  

Holder, in her assertion of the importance of the Precautionary Principle, mentions that 

´science never provides absolute certainty. However, the precautionary principle should at 

least avoid the routine misuse of uncertainty as a justification of non-action´
103

. 

In this line, The OSPAR Convention links prevention and precaution. Preventive  

measures are to be taken when there are ‚reasonable grounds for concern, even when there is 

no conclusive evidence of a casual relationship between the inputs and the effects‘
104

. The 

threshold here is quite low. The standard applied by the 1992 Baltic Sea Convention 

introduces yet another variation: preventive measures are to be taken ‚when there is reason to 

assume‘ that harm might be caused ‚even when there is no conclusive evidence of causal 

relationship between inputs and their alleged effects‘
105

.   

Nevertheless, there is a need to set criteria for identifying thresholds which take into 

account the amount of scientific evidence available about a potential risk, and the seriousness 

of the probable consequences. Where a given risk is deemed to be above the threshold, 

environmental measures may be justified. To ensure that serious harm and irreversible 

damage do not occur, precautionary levels need to be applied (Research Handbook on 

environmental law p.212) 

On the other hand, the Fish Stocks Agreement requires to apply a precautionary approach 

to fishing and to the protection of associated ecosystems and species. A precautionary 

approach may already be implicit in the 1982 UNCLOS but what this entails is set out 

explictly and in some detail by the 1995 Agreement. So, the moderate version of the 

precautionary approach is incorporated in article 6, reflecting that the realization of fish 

population and dynamics, the continued use of MSY as a management target is neither 

efficient nor safe.  In combination with other measures , it seeks sustainability through 

improving data collection and techniques for dealing with risk and scientific uncertainty, 

including  enhanced monitoring and broadening the range of factors to be taken into 

account
106

.  
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The embodiment of precaution in the 1995 UN Agreement on Straddling Fish Stocks and 

Highly Migratory Fish Stocks signified a major shift in the traditional approach to fisheries 

management which has tended to react to management problems once they reach crisis 

levels
107

. 

They are to be determined in advance using the best scientific information available, but 

uncertainties are also to be taken into account and the absence of adequate information should 

not be used as a reason for postponing or failing to take conservation and management 

measures. Importance of precautionary approach. Therefore, states are not free to ignore 

conservation until a stock is shown to be under stress. Timely action must therefore be taken 

to ensure that precautionary reference points are not exceeded; if stocks are under threat, 

conservation and management measures must be reviewed. However, in such cases nothing in 

the Agreement expressly requires a halt to fishing or a moratorium; This does not mean that 

fishing of depleted stocks can lawfully continue, the appropiate response will depend on the 

circumstances and will be determined by the relevant regional fisheries body.  

As Boyle would refer:  ‘Since The 1995 Agreement is essentially a framework for the 

negotiation of regional agreements covering very diverse fisheries, its less robust approach to 

precautionary measures is inevitable. Nevertheless, it does create a presumption in favour of 

conservation and long term sustainability and the parties must apply it accordingly‘
108

. 

The precautionary principle can be said to legitimize  the status of the intrinsic value of 

ecological systems, with strong formulations being consistent with a ‚bioethic‘ and implying a 

moral obligation to protect vulnerable or critical natural systems. In doing so, the 

precautionary principle challenges some of the implicit assumptions of ‚modern‘ societies: 

namely, material growth, the power and efficacy of scientific reason and the pre-eminence of 

human interests over those of other entities. Although the precautionary principle does not 

define how respect for nature should be incorporated into decision-making, it does offer a 

strong pressumption in favour of high environmental protection. (p.215 research handbook on 

international environmental law) 

4.4.2 Ecosystem approach.- 

The implementation of the ecosystem approach in the protection and management of the 

marine environment has come from the three principal areas of oceans regulation: fisheries 

management, pollution prevention and species and habitat protection. 
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The ecosystem approach is understood as the comprenhensive integrated management of 

human activities based on the best available scientific knowledge about the ecosystem and its 

dynamics. This notion of „integrated management‘ presents a relatively new paradigm to 

environmental protection, which incorporates challenges concerning the need of both, to 

provide new rules and to change current governance models.  

Regulatory activity in the past decades indicates that states are making an effort to address 

this greater complexity. Steps towards achieving greater integration are shown by efforts to 

designate marine protected areas by organisations created to abate pollution, such as OSPAR 

or the IMO, by multi-sectoral co-operation within a region, such as the initiatives in the 

Northeast Atlantic between the OSPAR Commission, the North East Atlantic Fisheries 

Commission (NEAFC) and the International Maritime Organization (IMO)
109

.   

One of the closest existing approaches to a broader environmental/ecosystem approach is 

found in the Preamble of the Convention on Conservation of Antarctic Marine Living 

Resources (CCAMLR), which recognizes the need to protect the integrity of the ecosystem of 

the seas surrounding Antarctica and to increase knowledge of its component parts. The 

substantive articles extend its scope to all marine living resources in the area within the whole 

Antarctic ecosystem (that is, that lying within the Antartic convergence, a natural, not a man-

made boundary) defined as „the complex of relationships of Antartic marine living resources 

with each other and with their physical environment“. Clearly, birds are included within these 

resources. Rational use of species is allowed but harvesting must be based on ecological 

principles with the aim of avoiding reduction of a population to levels below those which 

ensure its stable recruitment; the stock level is to be maintained close to that which  ensures 

the greatest net annual recruitment.This avoids reference to the criticized criteria of MSY. The 

problem of determining this level still remains however and progress  on conservation under 

CCAMLR has been slow, even though the Commission and Scientific Committee meet 

annually. 

The 2001 Reykjavik Declaration on Responsible Fisheries in the Marine Ecosystem 

supported the application of the ecosystem approach in fisheries management, recognising the 

interaction between species and the impact of human activity on ecosystems, including non-

fishery activities. 
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In sum, the precautionary approach and the ecosystem approach have been incorporated 

mainly in several agreements adopted. Nonetheless, their implementation needs to be 

translated into practical action and not be limited to their formal recognition.    

4.4.3 Sustainable Development.-    

The concept of Sustainable Development refers to the principle that states have the 

responsibility to ensure the sustainable use of natural resources. The need to preserve natural 

resources for the benefit of future generations; the aim of exploiting natural resources in a 

manner which is ‚sustainable‘, prudent, rational, wise or appropiate (the principle of 

sustainable use); the  equitable use of natural resources, which implies that use by one state 

must take account of the needs of other states and the need to ensure that environmental 

considerations are integrated into economic and other development plans, programmes and 

projects, and that development needs are taken into account in applying environmental 

objectives (principle of integration)
110

.  

This principle includes the social and economic dimension of development, the 

participatory role of major groups, financial and other means of implementation.  

The fact that so many species and natural resources are not being sustainably managed, 

illustrates the difficulty in translating the concept of sustainable development into a practical 

conservation tool. 

As Duncan French points out: „Sustainable development is, first and foremost, a political 

and a socio-economic concept, seeking to reflect an understanding of how to bring together 

environmental, economic and social considerations“.  Sustainable development, at its core, is 

a realisation that environmental issues should not be considered in isolation from other global 

concerns. It is thus an attempt to reconcile environmental protection and human development; 

it is a term that is intended to go beyond the either or style of debate over environment and 

development. Such compartmentalisation has largely been rejected in favour of a much more 

holistic approach. Sustainable development is therefore based on the assumption not simply 

that there are mutual linkages between environment and development, but rather, that the 

issues themselves are inseparable in terms of their causes, their dynamism and, ultimately, 

their resolution
111

. 
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´States shall cooperate in a spirit of global partnership to conserve, protect and restoret he 

health and integrity of the Earths ecosystem. In view of the different contributions to global 

environmental degradation (…)
112

‘  

Particularly for marine living resources, a standard approach has emerged requiring 

exploitation to be conducted at levels  that are sustainable or optimal. The failure of the 

International Whaling Convention to prevent the depletion of many whale species can be 

measured by reference to its stated objective of achieving the optimum level of whale stocks 

and confining whaling operations to those species best able to sustain exploitation in order to 

give an interval for recovery to certain species of whales now depleted in numbers. Similar 

commitments to limit catches have been agreed for other marine species such as tuna. Other 

treaties limit catches to ‚optimum sustainable yields‘ or subject them to a required standard of 

‚optimum utilisation‘, this applies, for example in relation to Antarctic  seals, high seas 

fisheries and some highly migratory species
113

.    

To this regard, the use of various terms in a different way, is problematic when trying to 

define the level of sustainability of conservation measures. As an example, the 1982 

UNCLOS first requires conservation at ‚MSY‘ for the living resources of the territorial and 

high seas, then states the ‚ optimum utilisation‘ of the living resources found the EEZ and the 

‚rational management‘ of the resources in the Area, in accordance with sound principles of 

conservation.    The significance of these terms is that each recognises limits placed by 

international law on the rate of use or manner of exploitation of natural resources, including 

those that are shared or are in areas beyond national jurisdiction. These standards cannot have 

an absolute meaning . Rather, their interpretation is, or should be, implemented by states 

acting co-operatively, or by decisions of international organisations
114

.  

4.4.4  Principle of co-operation.-  

Cooperation plays a vital role as a method of enforcing environmental protection. Principle 27 

of the Rio Declaration establishes rather more succinctly that ‚States and people shall co-

operate in good faith and in a spirit  of partnership in the fulfilment of the principles and in 

the further development of international law in the field of sustainable development‘.         

The use of techniques designed to ensure information sharing and participation in 

decision-making,            exchange of information, notification, consultation and other forms 
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of co-operation, are vital elements in order to ensure that the common globals resources are 

carried out on the basis of the principle of good faith and in the spirit of good 

neighbourliness
115

.  

In this particular field, the co operation is basically through regional fisheries bodies.  

Therefore, the Fish Stocks Agreement  provides that its objectives can only be achieved 

through improved regional co-operation between coastal and distant water fishing states
116

.  

Another example of complex collaboration between many parties across national and 

international jurisdictional boundaries is given by Mediterranean Action Plan under UNEP 

Regional Seas Programme 

 

Other principles 

Adaptative management is a management tool expressly developed to deal with uncertainty. 

Adaptative management involves management actions that emphasize reversible management 

interventions, careful monitoring of impacts, and continual assessment and refinement of 

management practice as information increases. Proponents view adaptive management as a 

primary means by which precaution should be implemented at national and regional levels in 

conservation and natural resource management. It has been adopted by many countries in an 

attempt to integrate the precautionary approach into their national fisheries policies and the art 

6 (3) a of the FSA on the application of the precautionary principle suggests an adaptive 

management approach. (research handbook p.220) 

The abuse of rights as a general principle of international law, limits the exercise of rights 

in bad faith, maliciously or arbitrarily. It implies a duty to negotiate and consult in good faith. 

It is an alternative view of formulating a doctrine of reasonableness or a balancing of interests. 

The role of equity in international environmental law as in general international law is 

controversial.. It entails a balancing of interests and consideration of all relevant factors. The 

balance of these factors should depend entirely on the context of each case and lastly, it can 

be affirmed that it contains an obligation of due diligence.   The equitable utilization of 

resources is not applicable here since its more about preservation than utilization 

5.- The role of international organizations in marine conservation  

International institutions have contributed to the elaboration of international environmental 

policy in the form multilateral regulatory agreements, some regional and others global. In 
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order to facilitate the further development and implementation of these regulatory regimes 

most of the agreements establish supervisory institutions. The key tasks which they perform 

are those of information and data collection, facilitating independent monitoring and acting as 

fora for reviewing the performance of states or the negotiation of further measures and 

regulations. In this context, perhaps the most important task to date is the monitoring and 

surveillance function.  

International bodies concerned with the conservation and management of marine living 

resources continued to be established during the twentieth century and more recently in the 

2000s, gradually shifting from their initial advisory role to that of  a decision maker and 

enforcer. In addition to strictly scientific and advisory bodies, today there are about twenty 

international organisations in charge of actual management  of marine living resources, Most 

of them are organised as regional fishery management organisations (RFMOs).  

However, due to the complexity in managing marine living resources and especially the 

legal status of the global commons on the high seas, the role of international organisations in 

the high seas becomes even more controversial.         

Moreover, these institutions are useful for law enforcement purposes insofar as they 

enable states to be held accountable to other member states, exercising a form of collective 

supervision. Institutional supervision has proved to be a widely acceptable method of treaty 

enforcement, but the technique is also capable of application to rules of customary law or soft 

law. It is, for example, one method by which the principle of equitable utilization of shared 

resources can be implemented  or by which preferential or shared rights to common resources 

such as high seas fisheries can be allocated, as envisaged in the Icelandic Fisheries Case and 

the Agreement on the Conservation of Straddling and Highly Migratory Fish Stocks.         

Supervision of this kind generally also entails the negotiation and elaboration of detailes 

rules, standards or practices, usually as a means of giving effect to the more general 

provisions of framework treaties.    

The Antartic Treaty System is a particularly good example of this feature. Through 

periodic review meetings, the parties have negotiated treaties to regulate the conservation of 

seals, marine living resources, minerals  exploitation and have also agreed measures to protect 

flora, fauna and the environment. Thus the combination of regulatory and supervisory 

functions in the hands of international institutions is firstly of importance in making 

international agreements more effective in their operation and in securing a high level of 

compliance. Regulation and supervision by international institutions has been identified as 

part of a general trend. Moreover, community pressure and the scrutiny of other states in an 
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inter-governmental forum may often be more effective than other more confrontational 

methods
117

. 

The UNCLOS reflects only partly the importance of this development in its articles on 

preservation of the marine environment, which requires states not only to monitor the risks or 

effects of marine pollution and to assess the potential effects of activities, but also to report on 

these matters to the competent international organizations. As we have seen, such an 

obligation is particularly important means of ensuring that activities affecting common areas 

like the high seas receive some international scrutiny. A small number of agreements take this 

process one stage further by subjecting such activities to their prior consent of an international 

commission and creating in effect a regime of international management or trusteeship.  

However, it must be taken into account that effective supervision of the operation and 

implementation of treaty regimes depends on the availability of adequate information. 

Monitoring and reporting, usually covers at least the measures taken by the parties towards 

implementing their obligations. Then, Research provides the essential scientific basis for 

adopting further measures and formulating policies of conservation and pollution control. To 

this regard, the value of information obtained independently of governments is vital for 

cooperation. And lastly, the inspection is perhaps the most assertive method of information-

gathering and supervision that allows international institutions to verify compliance with 

international agreements and standards
118

.    

Environmental protection regimes are to establish common rules and implement collective 

policies followed by all member states.  In general, effective treaty institutions are those 

which combine political direction and transparent supervisory techniques with the availability 

of technical, financial, and capacity- building support for developing state parties from UN 

specialized agencies.  They work principally through collective decision-making  and co-

operation rather than  through formal processes of law-enforcement or sanctions. In all these 

respects environmental treaties have been notably innovative
119

.  

As some authors comment about the important role of the international organisations in 

this matter: ´Obligations erga omnes could be created by the actions of a limited number of 

states. There, thus appears to be some support favouring the right of a state to bring an action 

in its capacity as a member of the international community to prevent significant damage to 

the environment from ocurring in areas beyond its national jurisdiction. Although most 
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discussions focus on damage ocurring in the global commons. Those environmental 

obligations that have been associated with the common concern or common heritage 

principles, include the protection of the global environment from significant harm(Principle 

21 of the Stockholm Declaration and Principle 2 of the Rio Declaration) and rights established 

by treaty which relate to, inter alia, protection of the high seas and biodiversity. The 

reluctance of states to enforce obligations towards the protection of the environment is 

regrettably, supported . This suggests the need for an increased enforcement role for 

international organisations, or other members of the international community, particularly 

where the mere attempt to enforce obligations may establish a precedent that could 

subsequently apply to the enforcing state‘
120

. 

It was suggested that the international community should provide more and a longer-term 

funding for MPAs because of the economic, social and ecological values of marine 

conservation. So far, the largest international source of funding for biodiversity conservation 

is the Global Environment Facility (GEF), administered by the World Bank, UNDP and 

UNEP. It presently provides about US$100 million annually to marine conservation projects 

in over 30 countries. More funding is required, in particular as bilateral support, to establish 

MPAs. Moreover, support is needed for work at regional and international level, for which 

virtually no funding is available at present
121

.  

5.1.- Resolutions of the United Nations General Assembly:  

Although United Nations General Assembly resolutions are not binding, in the field of 

protection of marine biodiversity, they have played a particularly influential role in the 

progressive development of international measures for the conservation of marine biodiversity 

and ecosystems.  In the face of growing concerns over deep-sea fisheries and their potential 

for considerable destructive impact, the UN General Assembly in its Resolution 59/25 called 

upon states to ‚take action urgently“ and consider:    „the interim prohibition of destructive 

fishing practices , including bottom trawling that has adverse impacts on vulnerable marine 

ecosystems, including seamounts, hydrothermal vents and cold water corals located beyond 

national jurisdiction, until such time as appropiate conservation and management measures 

have been adopted in accordance with international law.“       

In 1997, the UN General Assembly adopted, on an annual basis, a resolution on the topic 

of Oceans and the Law of the Sea‘. Consequently, since 2002, the UN General Assembly has 
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being calling for the protection of deep-sea ecosystems and its resolutions have prompted 

RFMOs and states to take precautionary approaches in the regulation of bottom fishing, 

particularly bottom trawling, and to protect vulnerable marine ecosystems. From 2002 on, 

these resolutions called upon states to implement the objective of the Johannesburg Plan of 

Implementation to establish marine protected areas
122

. 

It also called upon members of RFMOs with no competence over bottom fisheries to 

expand their competence in this regard. In the same way, Resolution 61/105 from 2006 

adopted by the UN Secretary General called upon RFMOs are required to adopt and 

implement measures in accordance with the precautionary approach, the ecosystem approach 

and international law:  (...) in respect of areas where vulnerable marine ecosystems, are 

known to occur or are likely to occur based on the best available scientific information, to 

close such areas to bottom fishing and ensure that such activities do not proceed unless 

conservation and management measures have been established to prevent significant adverse 

impacts on vulnerable marine ecosystems. 

Additionally, through the UNEPs regional seas programmes, most of the regional seas 

programmes now give some form of protection to marine living resources and coastal 

ecosystems, usually by permitting the creation of specially protected areas.  

In view of these,  their most relevant institutions are: 

1)FAO.- which is the only specialised agency with an environmental mandate in its 

constitution to promote the conservation of natural resources and the adoption of improved 

methods. FAO has developed some kind of soft law. It convenes  international conferences 

which have led to the adoption and development of international action plans and strategies, 

some of which have subsequently led to binding international obligations
123

.  

Moreover, FAOs main responsibilities with respect to fisheries rest on article 1(2) of its 

Constitution, which requires to promote and where appropiate to recommend national and 

international action with respect to the conservation of natural resources  (ver pie de pag)
124

.   

With the adoption of the Agreement on Straddling and Highly Migratory Fish Stocks, an 

attempt  to reform regional fisheries commissions and to eliminate some of the enforcement 

problems which affected high seas fishing was made.      

The International Guidelines for the Management of Deep-Sea Fisheries in the High Seas 

(FAO, 2009c) were adopted in August 2008. These guidelines provide advice not only on 
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how to manage deep-sea fisheries, but also on how to take conservation of these resources 

into consideration. They list criteria for the identification of vulnerable marine ecosystems 

(VMEs) and potential management responses from states or RFBs, including the 

establishment of spatial management measures such as MPAs
125. 

2) IMO.- has contributed to soft law by adopting non-binding guidelines, standards and 

codes relating to maritime safety and protection of the marine environment.  

IMO deals with the creation of permanent areas of conservation beyond national EEZ. 

However, the IMO does not regulate the extraction of resources. It only regulates the safety 

and transit of merchant maritime traffic. In particular, the IMO can focus on whether a 

particular area of the ocean, due to its ecological conditions, needs additional protection from 

the risks of civil shipping.  

In this context, the International Maritime Organisation can declare an area to be a 

Particularly Sensitive Sea Area and establish a code of conduct for it. IMO can make such 

protection through the creation of Special Areas or Particularly Sensitive Areas (PSSAs). At 

present only two such areas have been declared – part of the Great Barrier Reef Marine Park 

and the Sabana-Camaguey Archipelago off the northwest coast of Cuba. 

In the first instance, drawing directly from the language of UNCLOS, the IMO in its 

jurisprudence on Special Areas has come to focus on oceanographic conditions that relate to 

factors that would cause the concentration or retention of harmful substances in the waters or 

sediments of the area, it focuses on how vulnerable the ecosystem is to potential damage. For 

example, the Baltic Sea was designated in 1973 as a Special Area due to its shallowness, its 

interconnected hydrological regimes, low nutrients and dense surrounding populations of 

humans. The second criterion utilized for IMO Special Areas is ‚ecological conditions‘. This 

section is very species related. It covers depleted, threatened, or endangered marine species, 

areas of high natural productivity for important marine species
126

.  

As we have seen, fishery conventions, did not begin to address issues of biodiversity until 

the adoption of the FSA. A more ecological approach to ‚Protection of the Oceans and all 

kinds of seas‘, including their living resources, is evidenced in the soft goals set in Chapter 17 

of UNCED. Agenda 21, the opening paragraph of which asserts that marine environment-

including the oceans and all seas and adjacent coastal areas-forms an integrated whole that is 

an essential part of the global life support system, which it also recognizes is a positive asset 

that presents opportunities for sustainable development. Whilst asserting that international law 
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as reflected in UNCLOS provides the basis for pursuing protection and sustainable development of the 

marine and coastal environment, it stresses that this requires ‚new approaches to marine and coastal 

management and development at the national, subregional and global levels, approaches that 

are integrated in content and are precautionary and anticipatory in ambit
127

. 

3) Regional Fisheries Management Organizations (RFMOs).- Adopt a wide range of 

conservation and management measures, such as they determine total allowable catches, mesh 

net sizes, and size limits of fish. They also prohibit certain types of fishing gear and 

appliances and establish closed seasons and areas. Most organisations also establish 

monitoring, control and surveillance requirements, which include the establishment of lists of 

vessels, authorised to fish and/or of vessels not allowed to fish if considered to have engaged 

in illegal, unreported and unregulated fishing. 

 Among the key problems identified by the review panels were the lack of adequate 

scientific data, which results in high levels of uncertainty and does not permit members to 

take adequate management decisions; and low levels of compliance by members, including 

failing in their reporting obligations. First, the availability of reliable information on the status 

of stocks needs to be improved to ensure that decisions can be made on the basis of the best 

available information, including future trends. Despite these failures and the growing  

emphasis being placed on coastal states management rights and conservation obligations, the 

fisheries commissions will continue to play a role, especially for migratory and high species. 

In 2010, the United Nations General Assembly urged states to take further action by co-

operating in the development of ‚best practice guidelines for RFMOs
128

.  

Notwithstanding this, the implementation of the current regime for the management of 

marine living resources based on UNCLOS and further developed by the Fish Stocks 

Agreement and by regional fishery arrangements, has also brought controversy, with some 

disputes being heard before international judicial bodies. The most important cases evidence 

the ever present tensions in the regulation of fisheries today: the prioritisation of conservation 

goals versus those that favour exploitation of the resource; protection of the rights of the 

coastal states versus those of distant water fishing nations; and unilateral action versus 

commonly agreed rules
129

.  

Large-scale commercial fishing began a long time ago. It concerns about unsustainable 

and unauthorized fishing followed by many parts of the world. A part of the solution to these 
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growing difficulties was the creation of RFMOs, which have been in existence since the 19th 

century. However, it is only since the end of the Second War that RFMOs have proliferated.  

At least 30 of these organizations appeared before the end of the 20th century.  RFMOs are 

the primary means by which the conservation of oceanic stocks outside of EEZ in which more 

than one State has an interest can be achieved. The root of this is the obligation in 

international law to cooperate with other States, as appropiate, to achieve the conservation of 

fish stocks which either pass through, or exist outside of EEZ.  

One of the most noticeable mechanism developed to begin circumventing this problem of 

active non-participation in RFMOs was the Straddling Stocks Agreement. In regard to this 

problem, the Agreement was unique in making the signatories de facto signatories to all 

RFMOs, to the degree that they would not undermine them. That is:   „A State which is not a 

member of a RFMO or similar arrangement, and which does not otherwise agree to apply the 

conservation and management measures established by such organization or arrangement, is 

not discharged from the obligation to cooperate, in accordance with the Straddling Stocks, in 

the conservation and management of the relevant straddling fish stocks
130

. 

RFMOs that regulate deep-sea fisheries have begun protecting benthic marine 

environments in the high seas by introducing closures in which the use of certain gear is 

banned. For example, SEAFO has identified a number of vulnerable marine areas and 

temporarily closed some of these areas to bottom-fishing pending further research. 

A number of key countries such as China and Brazil have failed to accept this Agreement. 

This failure of universality creates an extreme loophole in international law which can make 

conservation goals for RFMOs nearly impossible to achieve, as such non-Parties to the 

Straddling Stocks flag States continue to evade fundamental conservation objectives on the 

high sea. 

Currently, there are nearly 50 RFBs worldwide, only about half of which are RFMOs with 

a management mandate. However, only a limited number ofRFMOs are able to institute 

binding measures on members in areas beyond national jurisdiction. As of January 2010, the 

following RFMO/As had the legal competence to manage discrete demersal fisheries. These 

include the Commission on the Conservation of Antarctic Marine Living Resources 

(CCAMLR); the General Fisheries Commission for the Mediterranean (GFCM); the 

Northwest Atlantic Fisheries Organization (NAFO); Northeast Atlantic Fisheries Commission 

(NEAFC); and the South East Atlantic Fisheries Organization (SEAFO). Other RFMO/As are 

                                                           
130

 Gillespie, A (2011) “Conservation, biodiversity and international law” p.445,446,447 



61 

being negotiated or await ratification, such as the recently negotiated South Pacific Regional 

Fisheries Management Organization (SPRFMO), the Southern Indian Ocean Fisheries 

Agreement (SIOFA), and the North Pacific Fisheries Commission (NPRFMO).
131

 

3.1 Illegal, unreported and unregulated (IUU)fishing:     A significant proportion of 

fishing activities  is carried out in contravention of existing domestic or international 

regulations. In addition, there are important ocean areas, species and activities that are not 

regulated, either by individual states or by international agreements, such as those establishing 

RFMOs, as called for by UNCLOS and by the Fish Stocks Agreement. These practices have 

been acknowledged to result in direct and indirect economic losses, and to have socio-

economic impacts and environmental impacts.     RFMOs begun turning their attention to the 

problem of illegal fishing during the 1990s, as awareness increased about the fact that these 

practices were undermining the management efforts of regional bodies.      

Since 2001, the UN General Assembly has acknowledge in its yearly resolutions that IUU 

fishing remains one of the greatest threats to marine ecosystems and continues to have serious 

and major implications for the conservation and management of ocean resources. It has 

supported the adoption and then the implementation of the IPOA-IUU
132

. Since 2003, it has 

dedicated a special section of its „Sustainable Fisheries“ resolutions to the topic of IUU 

fishing, in which it has urged states to take a number of measures to end these practices , such 

as complying with flag state responsibilities, strenghtening international co-operation and 

having RFMOs take measures in this regard. The Johannesburg Plan of Implementation also 

called upon states to develop national and regional plans of action to implement the FAO Plan 

by 2004. In the framework of RFMOs, a number of initiatives have taken place since the mid 

2000s to strengthen monitoring, control and surveillance efforts; introduce catch certification 

schemes to ensure the legality of catches of valuable stocks, such as toothfish  and bluefin 

tuna; and adopt lists of vessels engaged in IUU fishing, to which RFMOs apply restrictions, 

such as the prohibition to land or transship in ports of RFMO members
133

.  

4) IUCN .– The World Conservation Union is an international organization which brings 

together States, government agencies and a diverse range of non-governmental organizations 

in a unique world partnership: over 900 members in all, spread across some 138 countries. It 

was founded in 1948 and to date it is seen as a guide and provides assistance on conservation 
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issues. As a Union, IUCN seeks to influence, encourage and assist throughout the world to 

conserve the integrity and diversity of nature and to ensure that any use of natural resources is 

equitable and ecologically sustainable. 

6.- Case studies.- 

A number of regional agreements have been complemented by a specific protocol concerning 

the establishment of protected areas and/or the protection of habitats and species. Examples 

include: the 1982 Geneva Protocol Concerning Mediterranean Specially Protected Areas 

(1982 Geneva SPA Protocol); the 1985 Nairobi Protocol  Concerning Protected Areas and 

Wild Fauna and Flora (1985 Nairobi Fauna and Flora Protocol); the 1989 Paipa Protocol for 

the Conservation and Management of Protected Marine and Coastal Areas of the South-East 

Pacific (1989 Paipa SPA Protocol); the 1990 Kingston Protocol Concerning Specially 

Protected Areas and Wildlife to the Wider Caribbean Region (1990 Kingston SPA Protocol), 

the 2002 Black Sea Biodiversity and Land-scape Conservation Protocol; the 2005 Protocol 

Concerning the Conservation of Biological Diversity and the Establishment of a Network of 

Protected Areas in the Red Sea and Gulf of Aden; and the 2008 Protocol on Integrated 

Coastal Zone Management in the Mediterranean.   

Some of these regional arrangements have established programmes on biodiversity 

protection. Of these, a number are well developed, as in the Caribbean region, and particularly 

in the Mediterranean, with the Specially Protected Areas Regional Activity Centre 

(SPA/RAC) and under the OSPAR and the Baltic Sea agreements
134

.  

So far only 15 MPAs are known to exist in the EEZs outside territorial waters. As far as 

the High Seas are concerned, the International Whaling Commission (IWC) has declared the 

Indian Ocean and the Southern Ocean as no-take sanctuariesfor whales, covering about 100 

million km2, 30% of the world’s oceans and mostly in international waters. These are not 

MPAs as defined by IUCN, sincen their provisions cover only whaling, but they are valuable 

steps in species conservation. 

As a result, UNEP  has added protocols on Specially Protected Areas to its Mediterranean 

and Caribbean Regional Seas Conventions. Although these aim to protect marine resources, 

the consequent co-ordination and implementation problems provide lessons for similar 

terrestrial situations.  For instance, the Protocol to the Barcelona Convention requires in its 

article 3 that such areas be established to safeguard in particular (a) sites of biological and 

ecological value; the genetic diversity, as well as satisfactory population levels, of species and 
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their breeding grounds and habitats; representative  types of ecosystems as well as ecological 

processes; (b) sites of particular importance because of their scientific, aesthetic, historical, 

archaelogical, cultural or educational interest. It is thus the most ambitious of all instruments 

in this respect. The parties are required to develop standards for selecting,establishing, 

managing and notifying information on such protected areas. The aim is to have a series of 

interlinked areas throughout the Mediterranean but the obligations are expressed subjectively 

in „soft terms“; parties are required only ‚to the extent possible“ to establish such areas and to 

endeavour to  undertake the action necessary in order to protect and, as appropiate, restore 

them as rapidly as possible.  A potentially controversial issue is the regulation of passage, 

stopping and anchoring of ships within these areas; conflicts could develop if the rules 

concerning innocent passage and rights established under IMO and other relevant conventions 

are not observed
135

.   

Similarly, through the conventions governing international shipping developed in the 

International Maritime Organization, large areas of the ocean that include high seas have been 

designated as Special Areas where stringent restrictions apply to operational discharges from 

ships covering, variously, oil, noxious liquid substances, garbage and air pollution; for 

example in the Mediterranean, Wider Caribbean, and Antarctic Treaty area. IMO is also 

empowered to identify Particularly Sensitive Sea Areas (PSSAs), which are areas vulnerable 

to shipping activities, and, with respect to vessel traffic management, Areas to be Avoided. 

Many of the UNEP Conventions overlap with the global IMO and other conventions, but 

there are many compatible provisions, as well as unique elements: the CBDs in situ 

requirements go beyond the SPAW Protocol, for example.     The ASEAN Convention, 

requires its parties to establish terrestrial, freshwater coastal or marine protected areas to 

safeguard essential ecological processes, representative samples of ecosystems, natural habitat 

(especially of rare or endangered species
136

). 

The more recent 2002 Antigua Convention for the North East Pacific region establishes a 

number of objectives related to the protection of marine biological diversity, and requires 

parties to adopt measures which include the identification of areas to be protected and the 

rehabilitation of degraded habitats and ecosystems; the identification and protection of 

endangered species of flora and fauna; and the identification of marine coastal areas 

vulnerable to man-made activities.        
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6.1  The Mediterranean Case 

a) The Mediterranean Specially Protected Areas Protocol 

A notable instrument on MPAs in a regional context is the Protocol Concerning Specially 

Protected Areas and Biological Diversity in the Mediterranean, signed in Barcelona,  on 10 June 

1995 and entered into force on 12 December 1999
137

. 

The Protocol applies to all the maritime waters of the Mediterranean, irrespective of their 

legal condition (be they maritime internal waters, historical waters, territorial seas, exclusive 

economic zones, fishing zones, ecological zones
138

, high seas), to the seabed and its subsoil and 

to the terrestrial coastal areas designated by each of the Parties. The extension of the application 

of the Protocol to the high seas areas that still exist in the Mediterranean
139

 was seen by the 

Parties as necessary to protect those highly migratory marine species (such as marine mammals) 

which, because of their natural behaviour, do not respect the artificial boundaries drawn by man 

on the sea.   

To overcome the difficulties arising from the fact that many maritime boundaries have yet to 

be agreed upon by the Mediterranean States concerned
140

, the Protocol includes two very 

elaborated disclaimer provisions (Art. 2, paras. 2 and 3)
141

. The idea behind such a display of 

juridical devices is simple. On the one hand, the establishment of intergovernmental cooperation 

in the field of the marine environment shall not prejudice all the legal questions which have a 

different nature; but, on the other hand, the very existence of such legal questions (whose 

settlement is not likely to be achieved in the short term) should not jeopardize or delay the 

adoption of measures necessary for the preservation of the ecological balance of the 

Mediterranean.   The Protocol provides for the establishment of a List of Specially 

Protected Areas of Mediterranean Interest (SPAMI List)
142

. The SPAMI List may include sites 

which "are of importance for conserving the components of biological diversity in the 
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Mediterranean; contain ecosystems specific to the Mediterranean area or the habitats of 

endangered species; areas of special interest at the scientific, aesthetic, cultural or educational 

levels" (Art. 8, para. 2). The existence of the SPAMI List does not exclude the right of each Party 

to create and manage protected areas which are not intended to be listed as SPAMIs but deserve 

to be nevertheless protected under its domestic legislation. As regards to the areas located partly 

or wholly on the high seas, the proposal must be made "by two or more neighbouring parties 

concerned" and the decision to include the area in the SPAMI List is taken by consensus by the 

contracting parties during their periodical meetings.  

Once the areas are included in the SPAMI List, all the parties agree "to recognize the 

particular importance of these areas for the Mediterranean" and "to comply with the measures 

applicable to the SPAMIs and not to authorize nor undertake any activities that might be contrary 

to the objectives for which the SPAMIs were established" (Art. 8, para. 3). This gives to the 

SPAMIs and to the measures adopted for their protection an erga omnes partes effect As regards 

the relationship with third countries, the parties shall "invite States that are not Parties to the 

Protocol and international organizations to cooperate in the implementation" of the Protocol (Art. 

28, para. 1). They also "undertake to adopt appropriate measures, consistent with international 

law, to ensure that no one engages in any activity contrary to the principles and purposes" of the 

Protocol (Art. 28, para. 2)
143

.   A great achievement was made at the XIIth Meeting of the Parties 

to the Barcelona Convention and its protocols (Monaco, 2001) when the first twelve SPAMIs 

were inscribed in the List: the island of Alborán, the sea bottom of the Levante de Almería, cape 

of Gata-Nijar, Mar Menor and the oriental coast of Murcia, cape of Cresus, the Medas islands, 

the Coulembretes islands (all proposed by Spain), Port-Cros (proposed by France), the Kneiss 

islands, La Galite, Zembra and Zembretta (all proposed by Tunisia), and the French-Italian-

Monegasque Sanctuary for marine mammals (jointly proposed by the three States concerned)
144

.   

Lastly, it is important to mention that in 2005, the General Fisheries Commission for the 

Mediterranean (GFCM) adopted recommendations requiring members to prohibit the use of 

towed dredges and trawl net fisheries at depths greater than 1000 metres. More recently, in 

2006, three specific areas have been declared fisheries restricted areas to protect corals, cold 

hydrocarbon seeps and seamounts. 
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b) The Mediterranean Marine Mammals Sanctuary 

In 1999, France, Italy and Monaco concluded an Agreement Concerning the Creation of a 

Marine Mammal Sanctuary in the Mediterranean. The 1999 Agreement establishes a 

sanctuary for whales and dolphins in the Mediterranean Sea off the coasts of the signatory 

states. It is the largest marine protected area in the Mediterrean and  is particularly relevant 

because it covers also a large extent of high seas waters.  

This is the sanctuary for marine mammals, which was established under an Agreement 

signed in Rome in 1999 by France, Italy and Monaco
145

. It extends for about 96,000 km² located 

between the continental coasts of the three countries and the islands of Corsica (France) and 

Sardinia (Italy). These waters are inhabited by the eight cetacean species regularly found in the 

Mediterranean, namely the fin whale (Balaenoptera physalus), the sperm whale (Physeter 

catodon), Cuvier's beaked whale (Ziphius cavirostris), the long-finned pilot whale (Globicephala 

melas), the striped dolphin (Stenella coeruleoalba), the common dolphin (Delphinus delphis), the 

bottlenose dolphin (Tursiops truncatus) and Risso's dolphin (Grampus griseus). In this area, the 

water currents create conditions favouring phytoplankton growth and abundance of krill 

(Meganyctiphanes norvegica), a small shrimp that is preyed upon by pelagic  vertebrates. The 

parties to the Sanctuary Agreement undertake to adopt measures to ensure a favourable state of 

conservation for every species of marine mammal and to protect them and their habitat from 

negative impacts, both direct and indirect (Art. 4). They prohibit in the sanctuary any deliberate 

"taking" (defined as "hunting, catching, killing or harassing of marine mammals, as well as the 

attempting of such actions") or disturbance of mammals. Non-lethal catches may be authorized 

in urgent situations or for in-situ scientific research purposes (Art. 7, a).     

As regards the crucial question of driftnet fishing, the parties undertak laying down technical 

measures for the conservation of fishery resources
146

, which prohibits the use of driftnets longer 

e to comply with the relevant international and European Community regimes.   The parties 

undertake to exchange their views with the objective to regulate and, if appropriate, prohibit 

high-speed offshore races in the sanctuary (Art. 9). The parties will also regulate whale watching 

activities for purposes of tourism (Art. 8). Whale watching for commercial purposes is already 

carried out in the sanctuary by a certain number of vessels. There are promising prospects for the 

development in the sanctuary of this kind of activities, which are a benign way of exploiting 

marine mammals. 
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As the Parties have so far been reluctant to establish exclusive economic zones
147

, the high 

seas in the sanctuary area begins just beyond the 12-mile limit of the territorial sea. Had 

exclusive economic zones been established, the measures provided for in the Sanctuary 

Agreement would fall under Art. 65 of the UNCLOS, which allows coastal States to prohibit, 

limit or regulate the exploitation of marine mammals within their exclusive economic zones and 

calls them to international cooperation with a view to the conservation of the species in question. 

In the present and probably transitory context of absence of exclusive economic zones
148

, Art. 

14, para. 2, of the Sanctuary Agreement gives the parties the right to enforce on the high seas its 

provisions with respect to ships flying the flag of third States "within the limits established by the 

rules of international law". This wording brings an element of ambiguity into the picture, as it 

can be intrepreted in two different ways. Under the first interpretation, the parties cannot enforce 

the provisions of the Sanctuary Agreement in respect of foreign ships, as such an action would 

be an encroachment upon the freedom of the high seas. The second interpretation is based on the 

fact that all the waters included in the sanctuary would fall within the exclusive economic zones 

of one or another of the three parties if they decided to establish such zones. With the creation of 

the sanctuary the parties have limited themselves to the exercise of only one of the rights which 

are included in the broad concept of the exclusive economic zone. However, the simple but 

sound argument that those who can do more can also do less seems sufficient to reach the 

conclusion that the parties are already entitled to enforce the rules applying in the sanctuary also 

in respect of foreign ships which are found within its boundaries
149

.  

6.2  Examples of high sea MPAs with fisheries restrictions 

6.2.1 North East Atlantic Protected Area (NEAFC).-  

The north-east Atlantic has been one of the few areas where various management agencies 

have been working across sectors to protect vulnerable marine species and ecosystems. 

NEAFC has introduced a number of interim areas closed to bottom-trawling and other static 

gears within the regulatory area, in an effort to protect the marine environment in the north- 

east Atlantic
150

. 

The NEAFC Regulatory Area includes area closures to bottom trawling and other static 

gears. On Hatton and Rockall Banks, six areas are closed to bottom fishing to protect juvenile 
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fish and coldwater corals (see Map 1). In 2009, NEAFC decided to close 330,000 square 

kilometres to fisheries with gear that is likely to contact the seafloor during the normal course 

of fishing on the Mid-Atlantic Ridge to protect vulnerable marine ecosystems. In addition, 

fisheries using gillnets, entangling nets and trammel nets are prohibited below 200 meters. 
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Map 1 - Closed areas on Hatton and Rockall Banks 
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Map 2 - Closed areas on the Mid-Atlantic Ridge 

 

 

 

6.2.2. North West Atlantic (NAFO) 

Within the NAFO Regulatory Area, there are two areas closed to shrimp fisheries on the 

Flemish Cap during certain times of the year. Furthermore, in order to protect vulnerable 

marine ecosystems (VMEs) from adverse impacts of bottom fisheries, NAFO members 

agreed in 2006 to protect four seamount areas from high seas bottom trawling for a four-year 

period (2007-2010). Two additional seamount areas south of the Grand Banks (Fogo 

seamounts 1 and 2) were closed in 2008. In addition, a coral protection zone was established 

in NAFO Division 3O in 2007 and is closed to all fishing activity involving bottom contact 

gear. 
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6.2.3. Southern Ocean 

The Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR) 

has begun to consider scientifically-based criteria for MPA establishment and has undertaken 

work on the bioregionalization of the Southern Ocean. Although no bottom trawling is 

currently taking place in the area, one of the area-based measures in place restricts the use of 

bottom trawling gear in the high-seas parts of the Convention Area to certain areas for which 

the Commission has conservation measures in place for such gear. 

6.2.4. Indian Ocean 

This is undoubtless an interesting intitiative on the private sphere. The Southern Indian 

Ocean Deepsea Fishers’ Association (SIODFA),  is comprised by four of the main companies 

with bottom trawling operations in the area. It has established its own protected areas known 

as benthic protected areas (BPA). The BPAs are regions where bottom trawling and dredging 

is forbidden to SIODFA members. SIODFA members have also agreed that mid-water 

trawling will be banned in the BPAs, but cannot speak for other operators. No regional 

management regime exists in this area. 
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SIODFA Benthic Protected Areas in the SE Indian Ocean 

 

 

 

If today the major threat is considered to be fishing, tomorrow other threats such as bio-

prospecting, mining, energy development and CO2 sequestration may arise.  Implementation 

of spatial management measures will have to be considered in a broader context, rather than 

solely that of fisheries. In addition, threats affecting the water column, and not only the sea 

bed or sea floor will have to be considered: pollution, noise, litter, disturbances, etc. will have 

to be factored into the activities taking place in an area. MPAs or spatially-based management, 

are one of the few management tools that address the activities of multiple sectors, and 

therefore might constitute an important tool in the present and future management of deep-sea 

ecosystems including fisheries in the high seas. 

7. Analysis of effectiveness of MPAs 

Environmental issues pose significant challenges for the traditional international legal order, 

in at least 3 ways. They pose challenges, first, for the legislative, administrative and 
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adjudicative functions of international law; second, for the manner in which international 

legal arrangements are currently organised (ie. along territorial lines); and, third, for the 

various actors who are considered to be members of the international community and 

participants in the various processes and practices of the international legal order. The ability 

of the international legal order to address these three aspects, in the context of environmental 

issues, will determine whether international law can be marshalled to promote effective 

environmental protection, or whether it will become ‚the faithful friend of a familiy overtaken 

by time‘ . It remains to be seen whether a diminishing conception of sovereignty in the face of 

an emerging international judiciary, together with a more inclusive, accesible and diverse 

international legal order, leads to any greater protection of the environment.  

The extent  to which international environmental law continues to be underpinned by 

general principles for guidance on how to achieve central objectives, including sustainable 

development. The significance of such principles for reconciling environmental protection 

with economic development. Even where international environmental rules exist, there are 

difficulties of enforcement, particularly where environmental protection objectives come into 

conflict with clear economic interests. The steady increase in international environmental 

jurisprudence over thepast decade might indicate that prospects for enforcement are 

improving, but the reality is that few international courts or tribunals have shown themselves 

to be willing to give a hard edge to norms of environmental protection. Holistic management 

and conservation of ecosystems
151

. 

Environmental issues are accompanied by a recognition that ecological interdependence 

does not respect national boundaries and that issues previously considered to be matters of 

domestic concern have international implications-at the bilateral, sub-regional, regional or 

global levels-that can frequently only be addressed by international law and regulation.  

In this context, the interaction of socio-economic and political factors is relevant, then it 

should be management to control and limit levels of inputs to the marine environment and to 

establish and implement sustainable levels of harvesting or extraction of renewable resources 

from that environment. Under such umbrella, there should be some areas set aside for 

reference, research, non- extractive recreation, and others for subsistence for local residents. 

MPAs, as an ecosystem management strategy, should aim at contributing to the 

maintenance of biodiversity, ecological processes, and sustainable resource usage. Therefore 
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MPAs can become a useful management tool for limiting the ecosystem effects of fishing, 

including biological and socio-economic aspects. 

As discussed in the previous chapters, there is sufficient evidence that fishing may 

negatively affect ecosystems and with the establishment of MPAs, especially for 

overexploited populations, devastating effects of fishing can be mitigated. 

Several initiatives have been taken, such as the Regional Seas Programme of the United 

Nations Environment Programme (UNEP) and the regional protocols of protected areas it 

fosters,  Initiatives of the Food and Agricultural Organization (FAO), the International 

Maritime Organization (IMO and  other international organizations in order to establish 

marine protected areas, however, there is still plenty of work to do. 

The next problem concerns how the implementation of an effective MPA should be done. 

First, a classification system is made, then a review of existing protected areas to establish the 

level of representation of classification. In this part, the categories within those areas must be 

drawn as well as the determination of existing and planned levels of use of the marine 

environment and the likely effect of those uses.    In marine areas, because of the open nature 

of the system, protection of some communities and fragile habitats may only be achieved by 

making protected areas sufficiently large so that the impacts are adequately buffered or 

diluted, thus leaving some part of the critical comunity relatively undisturbed. MPAs will be 

politically feasible if they provide for controlled exploitation of resources in some parts of the 

MPA. Such uses should be allowed only if and to the extent that, they are compatible with the 

protection of the resources for which the MPA was established
152

.   

A marine reserve is expected to help control fishing mortality and, by so doing, restore, at 

least partially, pre-industrial exploitation patterns. Closed areas used as part of fishery 

management regimes (for single species) produced positive results for several species (Davis 

and Dodrill, 1989). Reserves may also be a suitable tool to reduce by-catch, when critical 

habitats of the species or age group at risk are protected.  

The topic of compliance is more difficult because achieving compliance with conservation 

objectives on the high seas involves many more legal principles and nuances by which States 

can avoid conservation considerations. Ideally, all countries of the world would be members 

of all conservation agreements and all agreements would have universal membership. 

However, although increased membership is a long-standing goal of every convention, it is 

seldom achieved.  With regard to conservation regimes at the more practical level, the 
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question becomes more pertinent-how should countries that have not signed specific 

conservation accords be dealt with in matters of shared concern? This question is important 

because, unless proper relationships are created, the non-Parties may undermine the 

conservation objectives of the regime. The usual practice is for relationships to be created on 

matters of shared conservation concern if the non-Parties apply the same rules which are 

imposed on the signatories to the conservation accords. 

As Kellehener states: among the advantages of MPA for Fisheries is the increase of 

productivity of fisheries, increase in densities and average sizes of individuals; increase in 

reproductive output; (spillover); containing more natural species composition, age structure, 

spawning potential and genetic variability.  

MPAs as a refuge for intensely exploited species, provide protection for genetic diversity 

of heavily exploited populations and cultural diversity. 

The effectiveness of any MPA however depends on its size and location in relation to life-

history characteristics and habitat requirement of the species to be protected. Regarding the 

extension, it is said that large reserves provide good protection for the stocks. Advange for 

Fisheries: Most marine species produce numerous larvae which disperse to similar habitats 

with lower populations. The higher fecundity of larger fish within MPAs therefore helps 

repopulate neighbouring fishing areas. The size of the fish caught adjacent to the MPA will 

also be larger than it would be otherwise. 

The beneficial effect of MPAs on fishing has been demonstrated in various parts of the 

world: among cases documented by Nowlis and Roberts (1999) was Apo Island, Philippines, 

where total fish density and species richness had increased by over 400% in the reserve and 

the fishing grounds after 11 years of protection, with large fish particularly abundant in the 

fishing grounds near the reserve border. 

Most significantly, there is growing evidence that closing part of a fishery can increase the 

total sustainable catch. The benefits are particularly marked for fisheries that have become 

degraded by over-fishing, and where closing part of the fisheries entirely should be part of the 

management strategy to restore the fishery to its full economic potential. (p.22) 

In many countries fisheries policy has an international dimension. In the European Union, 

for example, the take allowable from fisheries is decided by the Council of Ministers in 

Brussels, not by national governments. Around the world, many national sea fisheries 

jurisdictions are subject to fishing by other nations, under specific agreements, by historic 

tradition and also by vessels operating illegally. This will affect how an MPA, especially a 

large one, is integrated into fisheries policy. 
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Among the socio-economic factors to take into account, social scientists have argued that 

fishing communities ought to be considered as part of the ecosystem (Coward et al., in press). 

Apart from resource conservation and food supply, ecosystem management, goals include 

generation of employment and economic wealth and the maintenance of viable fishing 

communities (Behnken,1993). The long-term effects of fishing on the economic and social 

well-being of fishing communities may be positive if the interaction between the community 

and the fish is such that the ecological base of the resources remains intact through time. 

Economic factors must take into account in the planning of MPAs as well (Tisdell, 1986).  

Because the marine environment is not homogeneous, Rijnsdorp and Pastoors (1995) used 

a spatially-explicit model that takes into account the distribution of the area and of fishing 

effort and quantity of discards, both by season in the North Sea. Assuming that fishing effort 

would redistribute around the boundaries of closed areas, the authors concluded that a closed 

area located to protect undersized fish would be beneficial for plaice populations that included 

explicit seasonal migration of northern cod, and contraction of geographic distribution when 

abundance decreases. The results suggest that marine reserves by themselves may not be 

sufficient to control fishing mortality of a migrating species subjected to extreme fishing 

effort. In this context, a reserve should be accompanied by output control and/or effort control.   

In many cases the industry might benefit from closing areas that are less profitable rather 

than areas that are biologically unique. Achieving these changes requires more than just 

drawing lines on a map, it takes more surveillance and supervision powers in charge of the 

organisations involved and declaring the area closed. A range of approaches, from basic 

ecological assessments to ecological and economic modelling and resource use analysis is 

required to fully realize the potential of MPAs. 

MPAs can be used, in combination with other management measures, as part of an 

adaptive management scheme in that respect. Rather than solely controlling fishing mortality 

for targeted species, reserves should be designed to allow permanent and/or temporal closures 

to cover critical habitats such as nurseries, spawning and feeding grounds or to protect the 

stocks during crucial lifehistory events such as migrations and spawning aggregations. 

Therefore, they should be seen as tools for learning and experimentation with target and 

non-target species recovery, ecosystem management, and co-management. Research should 

be directed towards the evaluation of existing marine reserves to determine their success and 

potential benefits. 

However, MPAs alone may not guarantee the long-term persistence of the targeted species. 

Catastrophic events such as pollution and climatic changes may impact the habitat in an 
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uncontrollable manner (Allison et al., 1998). It is important to recognize also that threats and 

damage to MPAs may come also from the adjacent land (siltation, sewage, coastal pollution, 

river run-off, etc.) Therefore, management and objectives of MPAs must be closely linked 

with the overall planning for the coastal zone. 

Ideally, as Scovazzi recommends a process that would include the following steps:  

«review and policy analysis of relevant existing legal frameworks for high seas conservation 

and governance; recommendations to harmonize and coordinate existing international, regional 

and national law and policies; identification of legal gaps and the necessary action to be taken 

to fill those gaps; identification and options for an overall legal framework for HSMPAs 

including the use of existing legal instruments and the development, where necessary, of new 

regimes». 

However, Scovazzi thinks that since there is currently no single treaty that can be used to 

establish MPAs beyond national jurisdiction on a global basis and in an integrated manner, the 

drafting of such a treaty, could be envisaged as the most appropriate step forward.
153

.Moreover, 

he asserts that if properly established, MPAs offer a viable additional management tool to help 

stem the decline of fisheries at risk, rehabilitate those that have collapsed, and contribute to 

the sustainability of future fisheries. But not only can MPAs help to address the ecological 

problems of poorly managed fisheries.   

Furthermore, MPAs only work if all the users of the marine environment have a stake in 

their success. And this usually means some form of managed access for each set of 

stakeholders. 

In many cases, MPAs have been established under fisheries legislation, There are, 

however, several general things to consider before the settlement of a protected area. Among 

these principles, we can mention: a) A clear indication of the objectives; 

b) Management rules and penalties applied (with any special rules and administrative 

measures that may be needed, and safeguards to ensure and enhance compliance by 

Government, including transparency of decision-making and provision for NGOs); 

c) Delineation of boundaries; 

d) Providing adequate statements of authority, precedence and procedures; 

e) Advisory and consultation processes ; 

f) Criteria for decision-making; 

g) Relationship with other national and local authorities, and procedures for coordination 
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and conflict resolution; 

h) Management plans, zoning and regulation; 

i) Monitoring and review; and compensation. 

 

Strategy means both conservation of biological diversity and conservation of biological 

productivity. In other words it includes providing the basis for ecologically sustainable use. 

The legislation should therefore tackle the issue of sustainable use, linking it to 

conservation objectives. Without the cooperation of most users of the sea and coastal 

environment, especially fishers, neither conservation nor ecologically sustainable use will be 

achieved. The legislation should overtly recognize the linkage between protection and 

maintenance of ecological processes and states, and the sustainable use of living resources. 

To be effective, legislation must be capable of being enforced. This should be through: 

Adequate powers for professional field staff to take effective enforcement action, including 

pursuit, apprehension and laying charges in courts of law; incentives for self-enforcement of 

rules and regulations by users; Mechanisms for conflict resolution; and effective penalties for 

breach of regulations. Provision should be made, where feasible, to give legal standing to civil 

society organizations and individuals to bring claims for non-compliance and for the judiciary 

to intervene where they deem necessary to investigate acts that threaten the goals of the MPA 

system
154

. 

In this line, regional cooperation is essential in establishing marine protected areas. In 

regions like the Caribbean and North Sea, the boundaries of marine ecosystems often cross 

boundaries of state jurisdiction, so that applying ecosystem management methods will involve 

more than one country. As an example of a mechanism for regional cooperation in marine 

conservation, we could mention the Regional Seas Programme of the United Nations 

Environment Programme (UNEP). UNEP contains Action Plans established with emphasis on 

protection of marine living resources from pollution and over-exploitation, including MPAs.  

Another example is the Turtle Islands Protected Area was set up jointly by the Philippines 

and Malaysia. Also, in Africa, Kenya, Tanzania, Mozambique and South Africa are setting up 

three transboundary MPAs. 

For the reasons above mentioned, when establishing MPAs, is imperative that the 

legislation identifies and establishes institutional mechanisms. It should also establish specific 

responsibility, accountability and capacity for its management. Legislation should provide 
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also a general responsibility to ensure that government agencies work with local government 

and administration. If management is to succeed, inter-agency disputes, concerns, obstruction 

or delay must be minimized. It follows that legislation and management arrangements should 

grow from existing institutions unless there is overwhelming public and political support for 

completely new administrative agencies. Therefore if possible,  they should avoid 

unnecessary conflict with existing legislation and administration; 

Moreover, where conflict with other legislation and administration is inevitable, it must 

define reconciliation procedures and if possible which piece of legislation takes precedence 

over others. Interference with existing sustainable uses as little as practicable; and use existing 

staff and technical resources wherever practicable
155

. 

In this context, the choice of the agency to be responsible for MPAs is crucial.  A 

collaborative and interactive approach between the governments or agencies with adjacent 

jurisdictions is essential. The ideal is to have integration of objectives and approaches within a 

formal system of coastal zone management within each country, with collaboration between 

countries. 

One mechanism for achieving this is to provide in general legislation that all organizations 

responsible for managing functions that can adversely affect an MPA have as a general duty 

to contribute to the objectives of the MPA. 

Recent developments in marine sciences have led to a greater understanding of the 

interconnectedness of marine ecological features, vertically as well as horizontally, and their 

far-reaching scales, and thereby to a better appreciation of the value of offshore and High 

Seas areas. They contain unique features, such as seamounts, and critical habitats, including 

essential plankton and krill areas; nursery areas for whales; spawning, nursery, migration 

routes for pelagic fishes; and geothermal vents and deep trenches rich in biodiversity and 

minerals.  

There is a strong case to give extra protection to key areas in this environment. Moreover, 

recent developments within the framework of UNCLOS, and the conventions associated with 

it, make it increasingly possible to restrict activities in high seas areas that may undermine 

marine conservation. Further, consideration of high seas conservation in general and MPAs in 

particular can be used to encourage international dialogue on wider marine issues.  

The growing use of MPAs in territorial waters and in EEZs as a regulatory tool for 

controlling threats, from land- and ship-based pollution and from over-exploitation of fish 
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stocks, suggests that they may also be useful in the High Seas as human activities intensify in 

areas beyond national jurisdiction. Such areas would contribute to filling connectivity gaps in 

the trophic, life history and productivity requirements of species, habitats or ecosystems 

which occur in the High Seas. 

Finally, one approach to marine conservation related to the identification of Large Marine 

Ecosystems of which some 51 have been identified around the world. These typically cover 

about 200,000km2, and facilitate integrated research on ecosystem processes and states, upon 

which management can be based. There have also been several valuable efforts recently to 

identify important ocean areas for protection
156

.  
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Conclusions 

In general, the protection of marine habitats is an increasingly recognized need. However, 

this need is not as advanced as it is with terrestrial habitats. Therefore, its crucial to place 

MPAs in their wider context. The high degree of linkage between land and adjoining sea, and 

the inter-connectivity of the oceans, require that MPAs be integrated into management 

regimes that deal with all human activities that affect marine life. MPAs should be integrated 

with other policies for the use of the sea. More international support is needed for MPAs and 

more attempts should be made to establish MPAs on the High Seas. 

So far, the conservation of marine habitats in areas beyond national control, has been dealt 

through fisheries-type organizations and the International Maritime Organization. 

Nevertheless, conservation of marine habitats can be achieved through some tools, such as the 

setlement of closed seasons, closed areas, regulations of gear and management bodies among 

others. For instance, the International Maritime Organization has the ability to create Special 

Areas or Particular Sensitive Areas for the conservation of certain habitats species and species. 

Marine Protected Areas represent a concept, powerful in political debate and appealing to 

the general public. They constitute a necessary part of a future conservation strategy and in 

order to ensure their effectiveness, political, economic and scientific implications must be 

considered  before designing areas for special protection. 

In this context, the establishment of an MPA does not mean that it will stop fish moving 

out nor prevent pollutants moving in. However, the most important reasons for their creation 

are linked to the protection of habitats and biodiversity, and to the managament and 

conservation of viable fisheries. Moreover, as discussed on previous chapters, by protecting 

habitats, MPAs safeguard the vital life-support processes of the sea, degradation of pollutants 

and conservation of biological diversity, productivity and water quality.  

Therefore MPAs, if partially or entirely closed to fishing, have proved to be a very 

effective tool in association with conventional fisheries management to rebuild damaged fish 

stocks and in giving all stocks some stability. As a result, fish stocks have increased rapidly in 

several regions following the establishment of MPAs. Thus, it can be affirmed that throughout 

the world, MPAs on coastal areas have been working well, however the real challenge here is 

the establishment of these tools on the High Seas and particularly important is their 

monitoring and effective management. 

On the other hand, the current situation of fisheries all around the world shows that the 

measures implemented in controlling fishing effort and total catch, have in its majority  failed 

to prevent many fisheries from degradation and even collapse. A number of efforts have been 



82 

made to improve fisheries management beyond the limits of national jurisdiction, mostly 

through regional fisheries management organizations but there is still limited experience in 

implementing MPAs, both in the field of fisheries management and in biodiversity 

conservation.  

While there has been considerable deliberation about the regulation of fisheries from a 

conservation and management perspective, attention to the impact of fishing activities on 

biodiversity is infrequent. The reality is that the conservation of biodiversity should be 

compatible with the aim of sustainable fisheries. There are some matters that need attention, 

such as the use of narrow stock-based management measures and destructive fishing practices. 

There are also matters of overlapping concern, such as preventing overfishing and controlling 

illegal, unreported and unregulated fishing (IUU fishing) 

Regarding the establishment of MPAs, it is relevant to take into account the zoning, in 

which various areas are allocated for various uses. This is usually the best way of ensuring 

strict protection of a core zone as part of a larger, multiple-use area. As explained, in previous 

chapters, there are types of MPAs where conservation measures can be reconciled with 

protection measures. Some forms of fishing can occur in large areas without threatening the 

conservation objectives of the MPA because they do not involve habitat modification, making 

it feasible to balance conservation and the needs.  

There has been a long history of conflict and lack of cooperation between environmental 

and fisheries management agencies. This lack of joint action inhibits progress in establishing 

MPAs and managing them wherever it is manifest. Individual MPAs and system plans should 

be designed to serve both sustainable use and environmental protection objectives, and 

relevant agencies should work together in planning and management;  Socio-economic 

considerations usually determine the success or failure of MPAs. In this point, it must 

emphasized that due to the complexities of working on the high seas, there is an imperative 

need of international organisations to work together to avoid clashes of jurisdiction on the 

same area. 

Management should be adaptive, meaning that it must be periodically reviewed and 

revised as dictated by the results of monitoring. Socio-economic factors, such as the economic 

benefits brought by the MPA, can be just as important as biological ones. Indeed, it is often 

the combination of the two that provides the most valuable information. For example, if a 

non-fishing policy is to be reviewed, the agengy in charge of its management, would need to 

know the measured changes in fish stocks and the effect on the livelihoods of fishers. It is also 

important to appreciate the values and needs of the human societies involved, and the 
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capabilities and interests of the institutions that work with the management team. Natural and 

social scientists should contribute at every stage. 

In legal terms, the topic of compliance with regards to the conservation of fish stocks on 

the High Seas is relatively coherent. However, in political terms, achieving compliance in this 

area is more difficult than any other area of international law pertaining to conservation. This 

is because the legal and policy considerations in this area are fundamentally different from 

those operating within the safe sovereign bounds of States.  

In theory, the existing and emerging rules on compliance related schemes all appear 

promising. However, these are all hampered by the option for States not to join conservation 

initiatives and remaining as non-Parties to the commitments that other countries adopt, despite 

the conservation impacts that such choices may have. Although some progress was made 

towards through the Straddling Stocks Agreement, if this agreement is not signed by the 

majority of countries, UNCLOS retains the fundamental right of freedom of fishing for 

flagged vessels on the high seas. This paradox had led to a number of RFMOs failing to gain 

an adequate control over a number of the stocks under their auspice. Accordingly, some States 

have sought to move the goal of conservation to more international based bodies like the 

CITES, rather than within regional organizations. 

The problem of non signatories parties must be considered when evaluating the 

effectiveness of the implementation and enforcement of MPAs, then the tragedy of the 

commons is most likely to occur on this common global space. The key to avoid this situation 

is perhaps the creation of an international community of self-interests in the protection of the 

resource. For this reason, it is vital that codes of behaviour in management plans are 

supported by legislation and adequate human and technical resources to achieve effective 

enforcement. Therefore working with all relevant sectors involved is key to a sucessful 

management of resources and as marine conservation. 

In this context, the high seas are open to all States, who enjoy, freedom of navigation, 

fishing and scientific research as stated in UNCLOS. Moreover, the jurisdiction on the high 

seas is principally on the basis of flag State jurisdiction. By this, it means that the  regulation 

of the components biodiversity in the high seas can only proceed on the basis of cooperation 

between States. Indeed, the effectiveness of any regulatory measure on the high seas is 

contingent on the cooperation of all States because, with the exception of certain activities 

such as piracy, States cannot exercise jurisdiction action against non-flag vessels.    
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Commentators have identified multiple gaps in the current international legal regime for 

the conservation of marine biological diversity in areas beyond national jurisdiction. Among 

the possible solutions, there is a discussion on the need of crafting a new agreement to 

implement and develop the conservation provisions of UNCLOS, as the FSA did for the 

sustainable management of fisheries. However, as explained throughout this thesis, our view 

is that special attention should be put into how to get the effectiveness in the implementation 

of  MPAs on the high seas and more precisely in its surveillance and enforcement instead of 

enacting more agreements.  

UNCLOS provides the general framework for establishment of conservation and 

management measures in the high seas, but is not exhaustive in terms of elaborating the 

mechanisms or tools for conservation. It does, however, provide that coastal states and states 

that engage in fishing in the high seas must seek “to agree on the measures necessary to 

coordinate and ensure the conservation and development of such stocks”. Moreover, it also 

envisages the protection of “rare or fragile ecosystems”, and where living marine resources 

are “depleted, threatened or endangered”, their habitats are to be protected. 

In this way, it is our belief that UNCLOS, complemented by the FSA provides more than 

enough provisions and the legal basis for the establishment of MPAs on the High Seas. 

Despite some criticism, UNCLOS remains as the core for marine conservation, then it lays 

down a duty of cooperation in the conservation of marine resources. Although there were 

some initial gaps on the Convention of the Law of the Sea to protect marine resources on the 

high seas, it can be said that this was partly solved with the FSA emphasizing more 

conservation measures and the need of cooperation of states for fisheries management on the 

high seas. So, there is a expressly duty of conservation highly migratory species and in 

general the oceans instead. 

Here is relevant also the Convention on Biological Diversity to the high seas regulation, 

then it stipulates in situ protection of marine biodiversity. The scope of the convention 

includes marine areas within areas of national jurisdiction and beyond, in relation to its areas 

of competence. 

Furthermore,Straddling stocks and highly migratory species, which are by their nature not 

exclusive to any State´s regulatory authority, are subject to special rules. Where stocks 

straddle the EEZ of two or more States, the Convention exhorts States to cooperate to ensure 

the conservation of these stocks. Where stocks straddle the EEZ and high seas, coastal States 

and States fishing such stocks shall agree necessary conservation measures, where appropiate 

through regional fisheries organisations. Similar arrangements exist for highly migratory 
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species. Fishing on the high seas remains subject to a general freedom, caveated by other 

relevant treaty obligations, and a general duty to take or to cooperate with other States to take 

necessary measures to conserve the living resources of the high seas. 

The FSA Agreement sets out a detailed conservation and management framework for high 

seas fish stocks. These rules include: the use of the best available scientific evidence, the duty 

to apply the precautionary approach; a duty to assess and minimise adverse fishing impacts on 

target and ecologically related species and to adopt, where necessary, measures to protect the 

same; it means in general a duty to minimise pollution. The Agreement is explicit in its 

commitment to responsible fisheries and the conservation of biodiversity. As explained before, 

it establishes more detailed conservation and management requirements than the UNCLOS 

and its provisions are more sensitive to the impacts of fishing on the marine environment. For 

example, the MSY is subject to the precautionary principle, meaning that it may be used as a 

limit reference point, rather than absolute target. Thus, it must be noted the Precautionary 

Principle and the Ecosystem Approach among other general principles for the establishment 

of MPAs 

In this way, the Agreement to Promote Compliance with International Conservation and 

Management Measures by Fishing Vessels on the High Seas and the Agreement for the 

Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 

Relating to the Conservation and Management of Straddling Fish Stocks and Highly 

Migratory Fish Stocks, confirm that in such areas states enjoy the freedom to allow their 

nationals to engage in fishing activities. However, this freedom is not unfettered: it is subject 

to an obligation to protect the marine environment, to conserve living marine resources and to 

cooperate with other states for conservation purposes. 

 The implementation of the 1995 Agreement is effected through regional or subregional 

fisheries management organisations or arrangements. To reinforce the effectiveness of these 

measures, one of the most important provisions of the Agreement is to make compliance with 

internationally agreement upon management and conservation measures for access to high 

seas fish stocks.   

It is important to bear in mind the role of international organizations. After reviewing the 

most relevant international frameworks in marine conservation, the role of IMO and the 

RFMOs is emphasized. 

IMO is mandated to establish a regulatory framework for international shipping that 

includes environmental concerns. It has two types of spatial management tools: ‘special areas’ 

and ‘particularly sensitive sea areas’. Special areas include specific restrictions on discharges 
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and pollution from shipping. Particularly sensitive areas are a slightly broader tool and require 

specific prohibitions, restrictions and application of measures, such as strict restrictions on 

discharge¸ To date, IMO had recognized 12 PSSAs, including the Great Barrier Reef in 

Australia and the Baltic Sea. No PSSAs have yet been declared in the high seas, though the 

tool does allow for use in areas beyond national jurisdiction, and proposals for high seas 

PSSAs are being developed. In this respect IMO is important, as it provides an existing, 

globally accepted international mechanism for the establishment of protected areas in relation 

to shipping activities. 

At the same time, many RFMOs are working to strengthen governance through 

performance reviews, promotion of transparency, enhancement of MCS measures and 

implemention of the precautionary principle. They are moving towards increased cross-

sectoral coordination and collaboration. In this point however, is important to remind the 

potential of conflicts of competence over fisheries and marine resources due to the amount of 

international organisations currently involved. 

 In our opinion, to avoid the clashes, it is necessary to consider the different level of action 

and tasks of the organizations as well as the capacity of the organization to deal better with 

the problem of effective implementation and enforcement of an MPA in a certain area. In this 

line of thinking, though RFMOs operate more on an regional level, we consider that they 

might be in a better position to manage MPAs on the high seas, because they have a better 

capacity building, experience on fishing and at the same more incentives in preserving 

migratory fish stocks.  

Lastly, states and international organizations shall cooperate in a spirit of global 

partnership to conserve, protect and restore he health and integrity of the Earths ecosystem. 

Through the establishment of MPAs will not deprive society and particularly Fisheries of 

significant benefits, on the contrary MPAs help restablish deteriorated stocks. 
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