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Prologue 
When I was visiting Iceland for the first time, I tried the very popular touristic activity – 

whale-watching. It was one of the best moments in my life – being in this beautiful country, 

sailing on a boat, watching the landscape or just the waves of the sea and waiting. Waiting for 

a whale. That time is full of expectations and a bit of nervousness; one is also a bit afraid that 

everyone on the boat will see that great animal except for me. And then somebody screams: 

“At 11 o’clock!” And in that moment you see it – a whale! It was just a small piece of that 

huge animal, but you are happy and smiling. This story did not happen in the Arctic. The 

reason I would like to focus on the Arctic region is especially because of the unique and 

fragile character of its environment. This environment is very much influenced by the climate 

change. The problem is that the world has strange priorities. The focus should be on how to 

reduce the impact of humans on the climate change and the environment in general; instead 

we are witnessing an increasing interest in the Arctic - but not primarily because of its 

protection – because of its economic potential. In the Arctic, there is oil, natural gas and 

minerals and more and more of ice-free sea open for the ships. 

I will dedicate my thesis to the sea. My focus is on two activities – offshore oil and gas 

development and navigation. These two activities are related, that is clear. They are connected 

also because of the potential thread to the environment, the oil spills, etc. But they have also 

one linkage that is maybe not apparent at first sight – these two activities produce underwater 

noise pollution. And when it comes to the underwater noise pollution - the most affected by it 

are the animals. There have been researches investigating the impacts on the fish, but the 

majority of research is investigating the impact of the underwater noise on the marine 

mammals, with the greatest emphasis on whales. The Arctic and its nearby area is a home for 

many marine mammals. It used to be a silent home, at least when speaking about the man-

made noise. But that is changing – thanks to the climate change, melting ice and the increase 

of the two activities – oil and gas development and shipping. 

In order to explore the current legal regulation of the underwater noise pollution and the 

protection of the marine mammals in the Arctic and its possible future development, I am 

firstly briefly describing the legal instruments, by which the Arctic is governed. One chapter 

is dedicated to the problematic of the extended continental shelf of the Arctic States – because 

the task of maritime delimitation is essential for oil and gas exploration and exploitation. The 

following chapters are dedicated to the two activities – oil production and shipping in the 
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Arctic. Then, I would like to describe the legal framework of the protection of the marine 

mammals and also the legal regulation of the underwater man-made noise and finally the 

protection of the marine mammals before that noise. 

In the last chapter, I am trying to predict the possible development in the Arctic – the 

development of the legal framework regulating this area and also possible and welcomed 

development of the regulation of the underwater noise pollution in respect to the marine 

mammals. 

1 Introduction 

1.1 The Arctic 
Various definitions could describe the Arctic region. The first one is the geographical one, 

which says that the Arctic region is the region north of the Arctic Circle at 66°34’ latitude.
1
 In 

this part of the Earth, the sun remains above the horizon for at least one full day during the 

summer and also below the horizon for one full day in the winter. The Arctic could also be 

described in the botanical way - as the region north of the tree line, so called tundra. But 

tundra can be found southern as well.  Oceanographically, the Arctic waters are the waters 

with the presence of seasonal or perennial sea ice, but those can be also found far to the 

south.
2
 Generally, it could be said that it is the northernmost part of the Earth, which consists 

of the Arctic Ocean and parts of so called Arctic countries. In the Arctic areas live more than 

four million people.
3
The Arctic territory consists of the Arctic Ocean and parts of the Arctic 

States. The so-called Arctic states are Canada, Kingdom of Denmark (via Greenland), 

Finland, Iceland, Norway, Russian Federation, Sweden and United States of America (via 

Alaska). These eight countries are also members of the Arctic Council. But sometimes we can 

speak about five Arctic countries – Canada, Denmark, Norway, Russia and United Stated. 

These countries signed together the Ilulissat Declaration in 2008. The conference in Ilulissat
4
 

was criticized by other countries and by indigenous people, since they were not invited. The 

states that participated in the Conference have seen them being the “Arctic Coastal States”, 

however, Iceland claims itself also to be an Arctic Coastal State.
5
 

                                                           
1
 www.oceansnorth.org 

2
 www.oceansnorth.org 

3
 www.wwf.panda.org 

4
 Arctic Ocean Conference 

5
 Johannsdottir, A., “The European Union and the Arctic”, p. 351 
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It is important to note why the Arctic is so interesting for the States. Only if we realize all the 

potential which the Arctic region has, we will be able to understand the “rush”, all the 

attention which the states, especially Arctic states, but also other powerful countries or 

organisations such as China or European Union, pay to the Arctic.  

2 The legal regime of the Arctic – the legal instruments 

The legal regime in the Arctic area is not – in contrast with Antarctic – regulated by one 

treaty. The legislation regulating the Arctic consists of the hard law instruments and soft law 

instruments, very important role also played by the institutions.  

The area around the South Pole is regulated by the Antarctic Treaty, which was signed in the 

year 1959 by the countries having territorial claims on the continent (Argentina, Australia, 

Chile, France, New Zealand, Norway, and the United Kingdom) and also by other countries 

(Belgium, Japan, South Africa, the former SSSR and USA). Since that time, the Treaty was 

signed by many others countries. The most important aims of the Treaty are that Antarctica 

shall be used for peaceful purposes only and that any nuclear explosions in Antarctica and the 

disposal there of radioactive waste material shall be prohibited. The Treaty itself does not 

contain any environmental protection provisions, but those are expressed in the series of 

conventions signed since 1959. The most significant is the Protocol on Environmental 

Protection to the Antarctic Treaty which came into force in 1998. The Protocol has six 

Annexes concerning following topics: EIA, Fauna and Flora, Waste Disposal, Marine 

Pollution, Protected Areas and Liability. The Treaty “designates Antarctica as a natural 

reserve, devoted to peace and science” in Article 2. The signatories of the Antarctic Treaty 

agreed that no new territorial claims would be made on the continent and that existing claims 

would not be increased. About 16 per cent of the continent is unclaimed by any nation.
6
 The 

Antarctic territory is claimed by seven countries – Argentina, Australia, Chile, France, New 

Zealand, Norway and the United Kingdom. In accordance to the Arctic region, the Antarctic 

Treaty is interesting especially from the point of view of the idea of creating some kind of 

“Arctic Treaty”. There were many articles of scholars written about this topic and proposing 

the treaty. The main concern is on the aim of peaceful use and nuclear-weapon-free zone. 

There are currently seven nuclear-weapon-free zones (NWFZ) treaties under the United 

Nations. The non-nuclear-weapon states (especially Denmark and Canada) are already 

                                                           
6
 Sale, R., Potapov, E., The Scramble for the Arctic 
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initiating discussion concerning this problem. The challenge in the Arctic region is the fact 

that the United States and Russia are nuclear weapon states. From the current political debates 

and development, it is clear that the Arctic countries are not very interested in this kind of an 

agreement. They prefer to keep the discussion about the Arctic affairs among themselves and 

they do not want to make it an international issue. However, the current development also 

shows that the Arctic countries are becoming more open to other countries, for example, when 

it comes to the observers in the Arctic Council. 

The Arctic Ocean is subject to a multitude of conventions – The Law of the Sea Convention 

provides the legal basis, another rule-making body with relevance to the Arctic is the 

International Maritime Organisation, a specialized UN agency with the responsibility for the 

safety and security of shipping and the prevention of marine pollution by ships.
7
 The 

International Maritime Organisation has adopted the International Convention for the 

Prevention of Pollutions from Ships (MARPOL) and the International Convention on Oil 

Pollution Preparedness, Response and Cooperation (OPRC), its other conventions deal with 

Safety of Life on Sea (SOLAS), Prevention of Marine Pollution by Dumping of Wastes and 

Other Matter (London Convention) and Protection of Arctic Flora and Fauna (ICRW). 

2.1 The UN Convention on the Law of the Sea 

Antarctic is a continent, it is land, but the Arctic area consists of the territories of the five 

coastal states – their territories are clear – and of the Arctic Ocean – which as being sea - the 

law of the sea applies whether the sea is covered by ice or not. The Arctic Ocean is usually 

considered to be semi-enclosed sea, however, sometimes this is described as a “vexed 

question", and as such it is subject to the legal regime according to the Part IX “Enclosed or 

semi-enclosed seas” of the Law of the Sea Convention. Enclosed or semi enclosed sea is in the 

Convention described as “a gulf, basin or sea surrounded by two or more States and 

connected to another sea or the ocean by a narrow outlet or consisting entirely or primarily of 

the territorial seas and exclusive economic zones of two or more coastal States”. To that area 

consequently applies article 123, which states that countries bordering an enclosed or semi-

enclosed sea should cooperate with each other in the exercise of their rights and in the 

performance of their duties, which they have under the Convention. To ensure that they 

should directly or through an appropriate regional organisation do the following: 

                                                           
7
 Haftendorn, H., The Case for Arctic Governance, p. 25 
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 Coordinate the management, conservation, exploration and exploitation of the living 

resources of the sea 

 Coordinate the implementation of their rights and duties with respect to the protection 

and preservation of the marine environment 

 Coordinate their scientific research policies and undertake where appropriate joint 

programmes of scientific research in the area 

 Invite, as appropriate, other interested States or international organisations to 

cooperate with them in furtherance of the provisions of this article 

Other regimes under the Law of the Sea Convention, which applies to the Arctic region, are 

the territorial waters, exclusive economic zone, continental shelf, the extended continental 

shelf, high seas and the area. 

2.1.1 Ratification by the Arctic States 

The 1982 United Nation Convention on the Law of the Sea, also called Law of the Sea 

Convention (LOSC) is an international agreement and the result of The Third United Nations 

Conference on the Law of the Sea. The Convention is the only instrument which generally 

regulates the law of the sea as one complex instrument at the global level. Therefore, it is 

sometimes called “A Constitution for the Oceans.
8
” This treaty was signed by the States from 

every region of the world and came into force in 1994. The Convention has been ratified by 

Iceland in 1985, by Finland, Norway and Sweden in 1996, by Russian Federation in 1997, by 

Canada in 2003, by Denmark in 2004 (and European Union in 1998).
9
 So it means that seven 

of eight Arctic Countries ratified the Convention. The only Arctic state, which hasn’t ratified 

the Convention, is the United States. The United Stated was among the states that participated 

in the UNCLOS III and, therefore, in the preparation of the Convention. In 1981, after the 

election of the Reagan administration in the US, the United States delegation to UNCLOS III 

began to express reservations about the deep seabed mining regime of the proposal, especially 

those aspects which sought to give effect to certain “common heritage” principles such as 

transfer of technology.
10

United States also participated in the negotiations of modifications of 

the Convention between the years 1990 and 1994. 

                                                           
8
 www.un.org 

9
 www.un.org 

10
 Rothwell, D., Stephens, T., The International Law of the Sea, p. 14 
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However, the Convention is recognized as a codification of customary international law. The 

United States accepted all the parts of the Convention except the Part XI to be customary law 

as well. The report “Arctic Law and Policy Year in review: 2013” states that there is no 

progress on possible U.S. accession to the LOS Convention. It is said that, in 2014 it is the 20 

years anniversary of President Clinton’s presentment of the Convention and the Part XI 

Implementation Agreement to the Senate and even though some executive branch agencies 

continue to urge accession, there is not enough consent in the Senate. Before the U.S. can 

accede to the Convention, there has to be consensus of two thirds of the Senate’s Members 

and the report states that there was not a positive movement in 2013 to reach this consent.
11

 

By the urgency to access is here meant the report “The U.N. Convention on the Law of the 

Sea: Now is the Time to join”. This report expresses the pertinence to join the Convention 

especially on the area of Arctic. The U.S. has been interested in this area for a long time and 

not just because of the reason of natural resources but also because of its strategic position. 

An excellent example of that and also of the climate change is the “Camp Century”. The 

Camp Century was built in the early years of the Cold War by the U.S. Army and it was 

supposed to be a year-round snow base. This base was tunnelled into the Greenland ice cap 

about 150 miles west of Thule Air Force Base in Greenland. The construction of the base was 

finished in 1960, at the cost of 7, 9 U.S. dollars (what is equivalent to more than 55 million 

U.S. dollars today). The primary purpose of the base was scientific research, especially deep 

ice core drilling and analysis. In 1964, the Camp Century was abandoned by the Army due to 

higher-than-expected ice movement, which started to collapse the tunnels.
12

 

2.1.2 Applicability to the Arctic region 

In the discussions in UNCLOS III, the Arctic area was explicitly mentioned by Mr. Buhl 

(representing Denmark), who expressed that, the coastal States should also have the authority 

to enforce regional or national anti-pollution measures as to especially vulnerable areas, such 

as the Baltic and the Mediterranean, and “virgin” areas, such as the Arctic. The delegation 

also stated that such measures must not be discriminatory and must remain within the strict 

limits of the objectives of internationally agreed anti-pollution conventions. The delegation 

also stated that: “ would prefer such measures to be approved by a suitable international 

organ, and coastal States in those areas should be precluded from imposing additional national 

or regional requirements with regard to ship design and equipment for pollution control...” 

                                                           
11

 “Arctic Law and Policy Year in Review: 2013” 
12

 “The U.N. Convention on the Law of the Sea, Now is time to join“ and „Camp Century, Greenland“  
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Mr. Legault from Canada expressed that, ice-covered waters were an obvious example of the 

need for special measures. The French delegation, represented by Mr. Jeannel proposed that 

certain particularly sensitive regions, such as among other Arctic areas, could be declared 

special areas, as had been done in the 1973 London International Convention for the 

Prevention of Pollution from Ships adopted under the aegis of IMCO
13

. And that should be 

done within the framework of an international agreement, and measures taken by coastal 

States should be approved by an international body, as the London Convention provided with 

regard to certain areas.
14

  

The 1982 United Nations Convention on the Law of the Sea Preamble says that: “The States 

Parties to this Convention, prompted by the desire to settle, ..., all issues relating to the law of 

the sea,” and also “conscious that the problems of ocean spare are closely interrelated and 

need to be considered as a whole”. That would indicate that this Convention is applicable to 

the Arctic area. 

2.1.3 Protection and preservation of the marine environment 

Part XII of the Convention is dedicated to the protection and preservation of the marine 

environment. This part of the Convention is recognized to be a customary law by the United 

States. The Law of the Sea Convention imposes in article 192 a general obligation on all 

states to protect and preserve the marine environment. Article 193 respects the sovereign 

rights of the state to exploit their natural resources pursuant to their environmental policies 

and in accordance with their duty to protect and preserve the marine environment. Article 194 

then addresses the measures to prevent, reduce and control pollution of the marine 

environment and addresses all kinds of pollution, but in paragraph 3 (b) explicitly mentions 

“pollution from vessels, in particular measures for preventing accidents and dealing with 

emergencies, ensuring the safety of operations at sea, preventing intentional and unilateral 

discharges, and regulating the design, construction, equipment, operation and manning of 

vessels. Paragraph 3 (c) explicitly mentions “pollution from installations and devices used in 

exploration or exploitation of the natural resources of the seabed and subsoil, in particular 

measures for preventing accidents and dealing with emergencies, ensuring the safety of 

operations at sea, and regulating the design, construction, equipment, operation and manning 

of such installations or devices”. Furthermore, in the second part of Part XII of the 

                                                           
13

 International Maritime Consultative Organization (Now IMO) 
14

 Sohn, L., and Noyes, J., Cases and Materials on the Law of the Sea 



12 

 

Convention there are guidelines of how the states should cooperate on global and regional 

level. In following sections we can find provisions dedicated to “Monitoring and 

environmental assessment”, “International rules and national legislation to prevent, reduce 

and control pollution of the environment”, or section six dedicated to “Enforcement”. 

The Law of the Sea Convention provides a solid basic legal framework for dealing with the 

pollution in the Arctic region and marine areas generally, including pollution arising from 

offshore oil and gas activities and shipping traffic. However, the noise pollution is not 

explicitly mentioned, and the lack of its regulation in further legal documents has to be 

changed.  

2.1.4 Article 234 

Article 234 of the Convention says: “Coastal States have the right to adopt and enforce non-

discriminatory laws and regulation for the prevention, reduction and control of marine 

pollution from vessels in ice-covered areas within the limits of the exclusive economic zone, 

where particularly severe climatic conditions and the presence of ice covering such areas for 

most of the year create obstructions or exceptional hazards to navigation, and pollution of the 

marine environment could cause major harm to or irreversible disturbance of the ecological 

balance.  Such laws and regulations shall have due regard to the navigation and the protection 

and preservation of the marine environment based on the best available scientific evidence”. 

This article on “Ice-covered areas” is within the Part XII Protection and preservation of the 

Marine Environment. The Article 234 is the basics for the Russian legal regime in the Arctic. 

Sometimes this article is referred to as the “Canadian Clause”, because its original purpose 

was to provide Canadian government with international support to protect its Northern waters. 

This article gives the States the possibility to enforce a law on maritime pollution in ice-

covered areas within their exclusive economic zone; that still must not be discriminatory. 

However, here the problem could be the lack of definition of what it is “ice-covered area”. 

2.2 Regional agreements in respect with LOS Convention 

As was already mentioned above, there is no other instrument than LOS Convention at the 

global level, which pursues a holistic regulatory approach in such way that it addresses all of 

the sources of marine pollution. These instruments can only be found on the regional level. 

The 1992 Paris Convention for the Protection of the Marine Environment of the North-East 
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Atlantic (OSPAR Convention) is designed to implement the relevant framework rules of LOS 

Convention for the northeast Atlantic, the North Sea and adjacent Arctic waters.
15

 

2.2.1 Ilulissat Declaration 

Even though the United States did not ratify the LOS Convention, they issued the Ilulissat 

Declaration in 2008 together with Canada, Denmark, Norway and Russia. They met as 

countries bordering the Arctic Ocean and with the Declaration supported the LOS Convention 

as a framework for the governance of the Arctic.
16

 The agreement noted “the fragility of the 

Arctic ecosystem, and the potential for development to have profound effects, both positive 

and negative, on the environment and the region’s indigenous people”.
17

 They also confirmed 

to settle any Arctic maritime disputes within the framework of the Law of the Sea. The 

Declaration says that the Law of the Sea provides “a solid foundation for responsible 

management by the five coastal States and other users of this Ocean through national 

implementation and application of relevant provisions. We therefore see no need to develop a 

new comprehensive international legal regime to govern the Arctic Ocean.”
18

 This means that 

the Ilulissat Declaration basically rejects any new complex treaty for the Arctic area, 

analogical to the Antarctic Treaty System. The Ilulissat Declaration also follows up the 

environmental interests by saying that “The Arctic Ocean is a unique ecosystem, which the 

five coastal states have a stewardship role in protecting”. The States, being aware that the 

shipping disasters and subsequent pollution of the marine environment may cause irreversible 

disturbance of the ecological balance, show the will to take steps on national and 

multinational levels to ensure the protection and preservation of the “fragile marine 

environment of the Arctic Ocean”. The States express the support of the International 

Maritime Organization and the will to strengthen existing measures and develop new 

measures to prevent or reduce the risk of ship-based pollution in the Arctic Ocean.
19

The 

Declaration also supports the work of the Arctic Circle and other relevant international forums 

such as Barents Euro-Arctic Council and expresses the will to strengthen the cooperation in 

sharing information, promoting the safety (also by bilateral and multilateral agreements) and 

cooperate in the scientific research. 

                                                           
15

 Beyerlin, U., Marauhn, T., International Environmental Law 
16

 “U.S. Strategy in the Arctic” 
17

 “U.S. Strategy in the Arctic” 
18

 “Arctic Law and Policy Year in Review” 
19

 The Ilulissat Declaration 
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Basically, the Ilulissat Declaration is about the rejection of an Arctic Treaty or similar 

instruments and about strengthening the role of these five Arctic States or other interested 

parties; that means the will to prevent the efforts of some other “not relevantly interested” 

parties, who have showed its will to influence this region in recent years. However, the 

Declaration supports the activities of the Arctic Council, the Declaration itself and the Arctic 

Ocean Conference, of which the Declaration was the result, were criticized by other Arctic 

Council Member States and by indigenous people. 

2.2.2 Agreement on Cooperation on Marine Oil Pollution, Preparedness and Response in the Arctic 

Agreement on Cooperation on Marine Oil Pollution, Preparedness and Response in the Arctic 

has been signed by all the Member States of the Arctic Council at the 2013 ministerial 

meeting in Kiruna (Sweden). The parties have taken into account the relevant provisions of 

the LOS Convention; also the 1990 International Convention on Oil Pollution Preparedness, 

Response and Co-operation, the 1969 International Convention Relating to Intervention on 

the High Seas in Cases of Oil Pollution Casualties, as well as the polluter pays principle. The 

preamble also expresses the awareness of the increase of the maritime traffic and other human 

activities in the Arctic and of the challenges posed by harsh and remote Arctic conditions on 

oil pollution preparedness and response operations.
20

 The Objective of this Agreement is 

stated in Article 1, which says that it is to “strengthen cooperation, coordination and mutual 

assistance among the Parties on oil pollution preparedness and response in the Arctic in order 

to protect the marine environment from pollution by oil”
21

. 

2.3 The role of the institutions  

On the Arctic region is focused a variety of organisations and its net is complicated. Some of 

them are formal and include all the Arctic States and even others (like indigenous people), 

some of them are informal, some include only the Arctic five, and some include just few 

countries on a narrower regional basis. 

The existing organisations are: 

 The International Maritime Organisation 

 The Arctic Council 

 Conference of Parliamentarians of the Arctic Region 

                                                           
20

 The Agreement on Cooperation on Marine Oil Pollution, Preparedness and Response in the Arctic 
21

 Ibid. 
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 The Five Arctic Ocean Coastal States (informal group) 

 The World Winter Cities Association for Mayors 

 The Nordic Council 

 The Barents Euro-Arctic Council 

 Pacific Northwest Economic Region: Arctic Caucus 

 The Northern Forum 

2.3.1 The Arctic Council  

The cooperation in the Arctic region strengthened with the end of the cold war. In 1990, The 

International Arctic Science Committee was established, followed by the Rovaniemi 

Declaration from 1991 which led to the adoption of the Arctic Environmental Protection 

Strategy (AEPS) with its Arctic Monitoring and Assessment Program (AMAP). This was the 

background for establishing the Arctic Council in 1996 by the Ottawa Declaration. The 

Arctic Council is in my opinion the most active and visible regional organisation, involving 

besides the eight Arctic countries also the following organisations as permanent participants: 

Arctic Athabaskan Council, Aleut International Association, Gwich’in Council International, 

Inuit Circumpolar Council, Russian Association of Indigenous Peoples of the North and 

Saami Council. Moreover, the status of observer has been granted to several non –Arctic 

countries and organisations. The countries are France, Germany, The Netherlands, Poland, 

Spain, United Kingdom, The People’s Republic of China, Italian Republic, State of Japan, 

Republic of Korea, Republic of Singapore and Republic of India. Also, the Arctic Council has 

received the application of the European Union for an observer status. Then there are nine 

intergovernmental and inter-parliamentary organisations with an observer status: International 

Federation of the Red Cross and Red Crescent Societies, International Union for the 

Conservation of Nature, Nordic Council of Ministers, Nordic Environment Finance 

Corporation, North Atlantic Marine Mammal Commission, Standing Committee of the 

Parliamentarians of the Arctic Region, United Nations Economic Commission for Europe, 

United Nations Development Program and United Nations Environment Program. In addition 

there are eleven non-governmental organisations as observers: Advisory Committee on 

Protection of the Seas, Arctic Cultural Gateway, Association of World Reindeer Herders, 

Circumpolar Conservation Union, International Arctic Science Committee, International 

Arctic Social Sciences Association, The International Union for Circumpolar Health, 
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International Work Group for Indigenous Affairs, Northern Forum, University of Arctic and 

World Wide Fund for Nature-Global Arctic Programme. 

The scientific work of the Arctic Council is undertaken by six expert working groups, which 

are: 

 Arctic Contaminants Action Program (ACAP) 

 Arctic Monitoring and Assessment Programme (AMAP) 

 Conservation of Arctic Flora and Fauna (CAFF) 

 Emergency Prevention, Preparedness and Response (EPPR) 

 Protection of the Arctic Marine Environment (PAME) 

 Sustainable Development Working Group (SDWG) 

The working groups are composed of representatives at expert level from sectoral ministries, 

government agencies and researchers. Observer States and organisations are likely to attend 

working group meetings and participate in specific projects. The responsibility of each 

working group is to execute the programs and projects mandated by the Arctic Council 

Ministers.
22

 The working groups are not autonomous – they regularly report to the senior 

Arctic officials who, if necessary, adapt working group and task forces’ mandates, and 

prepare a summary report to the ministerial meetings.
23

 Arctic Council and its subsidiary 

bodies’ decisions are taken on the principle of consensus of the eight Arctic member states. In 

addition to the working groups under the Arctic Council there are several temporal task 

forces, being appointed at the Ministerial meetings to work on specific issues for a limited 

amount of time. Experts from the working groups and representatives from the member states 

take part in the task forces, which are active until they have produced the required results. 

These task forces are for example Task Force on Arctic Marine Oil Pollution Prevention, Task 

Force on Black Carbon and Methane, etc. Moreover, there is Ecosystem-Based Management 

Experts Group, which started its work in 2011.
24

  

2.3.2 Other cooperation 

The Conference of Parliamentarians of the Arctic Region is a parliamentary body that 

comprises delegations appointed by the national parliaments of the Arctic states (the eight 

countries, which are also members of Arctic Council) and the European Parliament. The 
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Conference also includes Permanent Participants representing Indigenous peoples and 

observes. The first Conference was held in Reykjavík, Iceland in 1993. The Standing 

Committee of Parliamentarians of the Arctic Region is the responsible organ for the work 

between the conferences, and it started its activities in 1994. One of the main priorities of the 

Standing Committee was originally to support the establishment of the Arctic Council.
25

 

The Nordic Council is an official parliamentary body in the Nordic Region formed in 1952. 

The Council has 87 members from Denmark, Finland, Iceland, Norway, Sweden, the Faroe 

Islands and Åland. The Council has many areas of co-operation; one focus is also on the 

environment and nature, within that the Council focuses among others on energy, sustainable 

development and the Arctic. 

Barents Euro-Arctic Council is a forum for intergovernmental and interregional cooperation 

in the Barents Region established in 1993 with the aim to support existing cooperation and 

consider new initiatives and proposals. There is a working group on environment and steering 

committee for the Barents Euro-Arctic Transport Area, joint working group on energy and 

regional working groups focused on environment, transport and logistics under this Council. 

Under the working group for the environment there is one of the subgroups focused on nature 

protection. The task of this subgroup is to develop the network of protected areas in the 

Barents Region – Barents Protected Areas Network.  

The Northern Forum is a non-profit, international organisation composed of sub-national or 

regional governments from eight northern countries – the member regions are Quebec and 

Yukon in Canada, Akureyri in Iceland, Hokkaido Prefecture in Japan, Gangwon Province in 

the Republic of Korea and four members from Russian Federation – Chukotka Autonomous 

Okrug, Khanty Mansiysk Autonomous Okrug, Sakha Republic and Yamal-Nenets 

Autonomous Okrug. 

International Maritime Organisation (IMO) is a specialized agency of the United Nations. The 

United Nations adopted in 1948 a convention establishing the Organisation, the convention 

entry into force was ten years later – in 1958. The slogan of the Organisation nicely sums up 

its aim and work: “safe, secure and efficient shipping on clean oceans”. The Organisation has 

170 Member States and 3 Associate Members. Its highest governing body is the Assembly, 

the executive body is the Council consisting of 40 Member Governments and elected by the 
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Assembly. Most of the work of the Organisation is carried out in committees and sub-

committees – The Maritime Safety Committee, The Marine Environment Protection 

Committee, the Legal Committee, etc. So the main topics of the Organisation’s work are 

safety, maritime security and also prevention of pollution. The instruments of the 

Organisation have often a global scope of application and, therefore, apply to the entire Arctic 

marine area
26

 – such as the International Convention for the Prevention of Pollution from 

Ships (MARPOL), International Convention for the Safety of Life at Sea (SOLAS) or the 

International Convention for the Control and management of Ships’ Ballast Water and 

Sediments (BWM Convention). The only IMO instrument that applies specifically to the 

Arctic is the non-legally binding IMO Arctic Shipping Guidelines. These Guidelines are not 

sufficient and not legally binding, but the IMO is currently developing the Polar Code – 

mandatory International Code of safety for ships operating in polar waters. The Code is 

supposed to cover the full range of design, construction, equipment, operational, training, 

search and rescue and environmental protection matters according to IMO. However, the 

proposed draft is being criticized by the environmentalist for lack of the protection of the 

Arctic environment. There are also other possibilities for how to guaranty the protection of the 

Arctic environment – for example to designate the Arctic or its part as a particularly sensitive 

sea area (PSSA), with a comprehensive package of associated protective measures consisting 

of one or more of the special standards.
27

 

To conclude on the role of the organisations, I would like to point out some facts. The Arctic 

Council is in my opinion the strongest player in this area and the Member States are very 

interested in this regional cooperation, some of them promote more close cooperation just 

among the Arctic countries, some of them support a wider cooperation and support the 

involvement of other countries or organisations. That is, in my opinion, a positive trend, but 

could turn out to be not very convenient for all the States – if some countries would not feel 

comfortable with the involvement of other players – they could focus more on the close 

cooperation of the five Arctic coastal states and then - the other three could complain a lot, 

but it would be all what they would be able to do, since in the Arctic five are the strongest 

states – Canada, the USA and the Russian Federation.  
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2.4 The Arctic Policy of the Arctic States 

2.4.1 The Russian Federation 

In 1987, a speech by the then-Soviet president Mikhail Gorbachev gave the initial impetus for 

the current intergovernmental cooperation in the Arctic, while it outlined six proposals.
28

 The 

six points of cooperation as introduced by Gorbachev on 1 October 1987 in Murmansk, 

offered hope to prevent the Circumpolar North “from ever again becoming an arena of war, 

and in forming there a genuine zone of peace and fruitful cooperation”
29

 and are as following: 

 “A nuclear-free zone in Northern Europe” 

 “Restricting naval activity in the seas...of Northern Europe” 

 “Peaceful cooperation in developing the resources of the North, the Arctic” 

 “Scientific exploration of the Arctic is of immense importance for the whole 

mankind...setting up a joint Arctic Research Council” 

 “cooperation of the northern countries in environmental protection” 

 “open the North Sea Route to foreign ships, with ourselves providing the services of 

ice-breakers” 

The speech was an early indicator of a change in the closed nature of the Soviet North and 

represented an important turning point for the entire Arctic.
30

 

In September 2008, there were adopted the Basics of the State Policy of the Russian 

Federation in the Arctic for the period till 2020 and for further perspective.
31

 Which 

provisions of this Policy are important? The Policy specifies the national interests of the 

Russian Federation in the Arctic which are the following: 

 use of the zone as a strategic resource base of the country providing the solution of 

problems of social and economic development of the country 

 maintenance of the area as a zone of peace and cooperation 

 preservation of its unique ecological systems 
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 use of the Northern Sea Route as a national single transport communication of the 

Russian Federation in the Arctic
32

 

The following part of the Policy defines the basic objectives of the state policy of the 

Russian in the Area which are for example: 

 An expansion of the resource base for the strategic raw material such as 

hydrocarbon resources, water biological resources, etc. 

 Preservation and maintenance of environment protection of the Arctic, liquidation 

of ecological consequences of economic activities in the conditions of increasing 

economic activity and global changes of climate 

 Maintenance of a mutually advantageous bilateral and multilateral cooperation 

treatment of the Russian Federation with the sub-Arctic states on the basis of 

international treaties and agreements to which the Russian Federation is a party
33

 

This Part also specifies the strategic priorities of the state policy such as  

 Carrying out of an active interaction of the Russian Federation with the sub-Arctic 

states with a view of delimitation of maritime areas on the basis of norms of 

international law, mutual arrangements taking into account national interests of the 

Russian Federation, and also for tackling issues of an international legal substantiation 

of the external border of Arctic zone of the Russian Federation, 

 Building-up efforts of the sub-Arctic states for the creation of a uniform regional 

system of search and rescue, and also preventing a man-caused accidents and 

liquidation of their consequences, including coordination of activity of rescue forces, 

 Strengthening  good-neighbourhood of Russia with the sub-Arctic states, atomizing of 

economic, scientific and technical, cultural interaction, and also frontier cooperation, 

including the field of effective natural resources management and environment 

preservation in the Arctic, that all on a bilateral basis as well as within the framework 

of regional organisation, such as the Arctic Council or the Barents/EuroArctic region 

Council 
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 Assistance in the organization and effective use of the Northern Sea Route for 

international navigation under the jurisdiction of the Russian Federation according to 

international treaties of the Russian Federation, 

 Delimitation of the maritime spaces in the Arctic Ocean 

 Development of the resource base
34

 

The Policy basically declares the preparedness of Russia to cooperate especially on the 

bilateral and regional basis, as well as the determination to fully use the potential of the Arctic 

and to be a strong player in the area. Russia requires the international navigation in the 

Northern Sea Route waters as being under its jurisdiction.
35

The Russian Arctic Policy of 2009 

replaced the security concept from 1997, reflecting that Russia evolved security environment. 

Some also pointed out that the new concept has stronger conciliatory character than was 

expected.
36

 

2.4.2 The USA 

The United States purchased Alaska from Russia in 1867 and, therefore, became one of the 

Arctic nations. However, the Arctic has not generally played an important role in the U.S. 

foreign or domestic policy. The reason for that is probably that US’s Arctic territory is limited 

to the State of Alaska. When Arctic issues are in the media in the USA it is usually because of 

the oil and gas drilling activities together with the related environmental hazards. However, 

the Russian flag under the North Pole was reported in the media and the politicians were 

accused of “losing the race for the Arctic”.
37

 In 2009, the United States of America’s 

document “National Security Presidential Directive/NSPD – 66” concerning an “Arctic 

Region Policy” was released
38

 by President Bush’s Administration. The goals stated there are 

as follows: Meet national security and homeland security needs relevant to the Arctic region, 

protect the Arctic environmental and conserve its biological resources, ensure that natural 

resources management and economic development in the region are environmentally 

sustainable, strengthen institutions for cooperation among the eight Arctic nations, involve the 

Arctic’s indigenous communities in decisions that affect then, and enhance scientific 

                                                           
34

 www.arctic-lio.com 
35

 The Basics of the Policy in English here: http://www.arctic-

lio.com/docs/nsr/legislation/Policy_of_the_RF_in_the_Arctic.pdf 
36

 www.geopoliticsnorth.org 
37

 See Bailes, A., Heininen, L., Strategy Papers on the Arctic or High North, p. 53 
38

 www.artsandscience.usask.ca 



22 

 

monitoring and research into local, regional, and global environmental issues.
39

 In May 2013, 

the Obama White House released the National Strategy for the Arctic Region, emphasizing 

three areas: advancing U.S. security interests, pursuing responsible Arctic region stewardship, 

and strengthening international cooperation. In this document United States express the 

support for the Arctic Council and the will to accede to the United Nations Law of the Sea 

Convention.
40

 

The United States’ closest partner in the Arctic affairs is Canada. The two countries work 

together on scientific research, including mapping the Arctic sea floor. They have generally 

similar policy directives, but two significant disagreements occur – the border dispute in the 

Beaufort Sea and the legal designation of the Northwest Passage. 

2.4.3 Canada 

The Canadian land in the Arctic area is included within the administrative regions of the 

Northwest Territories, Nunavut, and Yukon. There live more than 100 thousand people. 

Canada has been active in international High Northern and Arctic discussions and cooperation 

during the last decades – proposing and promoting the establishment of the Arctic Council in 

the early 1990s, and later in 1990s pushing sustainable development and human security at the 

focus of circumpolar cooperation.
41

In 2007, the three Canadian territorial governments 

released “A Northern Vision: A Stronger North and a Better Canada”, which main topics are 

sovereignty, circumpolar relations and climate change. In 2009 Canada’s Northern Strategy 

“Our North, Our Heritage, Our Future” was released. One year later it was followed by the 

“Statement on Canada’s Arctic Foreign Policy”. The priorities stated by these documents are 

as following: exercising Arctic sovereignty, promoting social and economic development, 

protecting the North’s environmental heritage, and improving and developing Northern 

governance.
42

 Canada claims sovereignty over the related continental shelf and the Arctic 

Archipelago – Canada considers the waters between the islands of Archipelago to be 

Canadian internal waters, the United States, on the other hand, consider those waters to be 

international. 
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2.4.4 Norway  

In 2005, it was decided that the High North will be Norway’s foreign policy top priority. The 

Government’s High North Strategy was released in 2006 and followed in 2009 by the report 

“New Building Blocks in the North”, which defines priority areas: climate and the 

environment, monitoring-emergency response-maritime safety in northern waters, sustainable 

development of offshore petroleum and renewable marine resources, onshore business 

development, infrastructure, sovereignty and cross-border cooperation, and the culture and 

livelihoods of indigenous peoples. Norway supports the international cooperation. Its marine 

area is almost seven times larger as the land area. Therefore, the clarification of the maritime 

boundaries was very important for Norway – and has brought access to more resources. 

Norway is also aware of its border with the Russian Federation. Fishing and oil and gas 

development are very important for Norway. Norway is proud of its climate research and 

knowledge and research of the High North and the research initiatives are supported by the 

central government budget. 

2.4.5 Denmark/Greenland 

The Kingdom of Denmark’s Strategy for the Arctic 2011-2020 was adopted by the 

Government of Denmark, the Government of the Faroe Islands and the Government of 

Greenland and launched by the Danish Ministry of Foreign Affairs in August 

2011.
43

According to the Strategy document, the Kingdom of Denmark “in an equal 

partnership between the three parts of the Danish Realm” – Denmark, Greenland and Faroe 

Islands – will work for “a peaceful, secure and safe Arctic, with self-sustaining growth and 

development, with respect for the Arctic’s fragile climate, and in close cooperation with our 

international partners”.
44

 The Kingdom of Denmark has become an active player in the Arctic 

region, not least because of the new jurisdictional position of Greenland. In May 2008 was 

published a joint draft strategy by Denmark and Greenland “The Arctic at a Time of 

Transition: Draft Strategy for Activities in the Arctic Region”, which was a first for joint 

Greenlandic-Danish Arctic policy document. This document contains a series of policy 

objectives which broadly fall into two categories: firstly, to support and strengthen 

Greenland’s path towards greater autonomy and self-government, and secondly, to maintain 

Denmark’s position as a major player in the Arctic.
45
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After the World War II, the United States developed a geopolitical interest in Greenland and 

offered to buy Greenland from Denmark, but Denmark refused to sell. However, in 1950, 

Denmark allowed the United States to re-establish Thule Air Base, which was greatly 

expanded between 1951 and 1953 as part of a unified NATO Cold War defence strategy. A 

secret attempt to construct a subterranean network of nuclear missile launch sites in the 

Greenlandic ice cap named Project Iceworm was carried out from Camp Century from 1960 

to 1966 before being abandoned as unworkable. The interesting point here is that the Danish 

government did not know the programme’s actual mission until 1997, when it was discovered 

while looking for records related to the crash of a nuclear-equipped B-52 bomber at Thule in 

1968.
46

 

Greenland’s colonial status ended in 1953, when it was incorporated by the Danish 

constitution into the Danish realm as a county. Denmark joined the EU in 1973. In 1979, the 

Home Rule Act came into effect. This Act gave Greenland limited autonomy with its own 

legislature taking control of some internal policies, while the Parliament of Denmark 

maintained full control of external policies, security, and natural resources. In 1985, 

Greenland left the European Economic Community upon achieving self-rule, in view of the 

EEC’s commercial fishing regulations and an EEC ban on seal skin products. In 2008, a 

referendum on greater autonomy was approved and in 2009, Greenland assumed self-

determination with responsibility for self-government of judicial affairs, policing, and natural 

resources. Greenlanders were recognized as a separate people under international law. 

Denmark maintains control of foreign affairs and defence matters.
47

 Following Greenland’s 

withdrawal from the EU, the EU granted Greenland the same status as other Overseas 

Countries and Territories of Member States. From that time relations between the Union and 

Greenland have been strained particularly due to disagreements concerning sealing and trade 

in arctic wildlife products, but also climate change and international climate policy, and 

exploitation of hydrocarbons. However, the EU has recognized Greenland as a relevant Arctic 

actor through, for example, the Greenlandic initiative on the “Arctic Window” within the 

EU’s Northern Dimension policy and the Commission’s proposal for enhancing “Arctic-

related cooperation with Greenland” in its Communication on the Arctic Region.
48

 In 2009, 

                                                           
46

 „Camp Century“, see: http://gombessa.tripod.com/scienceleadstheway/id9.html 
47

 See “The Greenland Self-Government Arrangement” 
48

 Strategy Papers, p. 38 



25 

 

Greenland took control of oil and gas and mineral licensing from Denmark.
49

 Currently, there 

is no oil and gas production in Greenland or on the Greenlandic shelf. Only a small number of 

wells have been drilled to evaluate the resource potential.
50

  

2.4.6 Iceland 

Iceland is a member of the Arctic Council and basically does not agree that the Arctic five 

meet separately, as they did on the Arctic Ocean Conference in Ilulissat, Greenland. Iceland 

sees itself to be an Arctic coastal state as well. Iceland is a small island nation located halfway 

between North America and Europe, however, culturally and historically forming a clear part 

of Europe and the Nordic heritage. The country played quite significant role during the Cold 

War as well as in the development of the contemporary law of the sea. During the 

development of the United Nations Convention on the Law of the Sea, Iceland was one of the 

leading countries in the negotiations, because the Icelandic economy was entirely dependent 

on fisheries, as reflected in the events related to the Cod Wars between Iceland and Britain in 

1970s. Iceland also played a special role in promoting the issue of nuclear safety in Northern 

seas in the 1980s and 1990s. Iceland has a special relationship with the USA – through its 

NATO membership and the 1951 Bilateral Defence Agreement, but in 2006, the United States 

unilaterally withdrew from the Keflavik NATO base. Secondly, Iceland has steadily deepened 

its involvement in European integration first through EFTA, and the EEA and Schengen, 

membership. In 2009, Iceland applied for full membership of the EU, now being set on hold 

due to domestic politics. Thirdly, for Iceland the Nordic cooperation is very important – for 

example the Barents Euro-Arctic Council or the West-Nordic Cooperation with Greenland 

and the Faroe Islands.
51

 Icelandic policy was influenced by the economic crash of autumn 

2008. Icelandic ambitions were first concretized in an Icelandic Ministry of Foreign Affairs 

report from 2006 called “North meets North. Navigation and the Future of the Arctic”. The 

Report “Iceland in the High North” on Iceland’s position and status in the Arctic was 

published in 2009. A parliamentary resolution on Iceland’s Arctic Policy was approved by the 

Parliament on March 28 2011. It aims at securing Icelandic interests with regard to the effects 

of climate change, environmental issues, natural resources, navigation and social 
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development, as well as strengthening relations and cooperation with other States and 

stakeholders.
52

 

The Arctic policy is to encompass the following twelve principles: 

 To promote and strengthen the Arctic Council as the most important consultative 

forum on the Arctic issues. 

 To secure Iceland’s position as a coastal State in the Arctic region. 

 To promote understanding of the fact that the Arctic region extends both to the North 

Pole area proper and the part of the North Atlantic Ocean. 

 Resolving differences that relate to the Arctic on the basis of the United Nations 

Convention on the Law of the Sea. 

 Strengthening and increasing cooperation with the Faroe Islands and Greenland with 

the aim of promoting the interests and political position of the three countries. 

 Support the rights of indigenous peoples in the Arctic, close cooperation with 

indigenous organisations and support the direct involvement of the indigenous peoples 

in decisions on regional issues. 

 Building on agreements and promoting cooperation with other States and stakeholders 

on issues relating to Icelandic interests in the Arctic. 

 To use all available means to prevent human-induces climate change and its effects in 

order to improve the wellbeing of Arctic residents and their communities. Iceland 

supports sustainable utilisation of resources, while the increased economic activity, 

and observe responsible handling of the fragile ecosystem and conservation of biota. 

Iceland also supports the preservation of the unique culture and way of life of 

indigenous peoples. 

 Safeguarding broadly defined security interests in the Arctic region through civilian 

means and working against any kind of militarisation of the Arctic. 

 Developing further trade relations between States in the Arctic region. 

 Advancing Icelanders’ knowledge of Arctic issues and promoting Iceland abroad as a 

venue for meetings, conferences and discussions on the Arctic region. 

 Increasing consultations and cooperation at the domestic level on Arctic issues to 

ensure increased knowledge of the importance of the Arctic region, democratic 

discussion and solidarity on the implementation of the Government’s Arctic policy. 
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Iceland signed an agreement with Norway which allows it to formally issue the two licences 

provisionally awarded in December 2012 to UK-Based Faroe Petroleum and Valiant 

Petroleum to explore the Dreki Area, off Iceland’s northern coast. Under this agreement, the 

Norwegian state-owned company will receive 25 percent of the two licences. The deal 

implements an agreement struck in 1981 by the two states over disputed ocean areas around 

Island of Jan Mayen which belongs to Norway. In this area, several studies were carried out 

by the Norwegian Petroleum Directorate – the research shows that there is some hydrocarbon 

potential in the area. However, if oil is found in the Dreki area
53

, it is not expected it to be 

flowing any time soon. Activities in the coming years will involve analysing seismic data and 

other information. It could also take time to establish a basis for possible exploration 

drilling.
54

 The media informed in May 2013 that the Iceland’s National Energy Authority, 

(Orkustofnun), was processing a third application for a licence for oil exploration in the Dreki 

area off Northeast Iceland.
55

 However, in January 2013, at the same time as the signing of the 

third exploration and production of hydrocarbon license, around seventy people protested in 

Reykjavík against the search for oil in the Dreki area.
56

 However, the third licence was 

granted – so it means that there were granted three licences for the Dreki area. 

Iceland sees the Arctic region as a big potential – it is planning to build a major seaport in 

northeast Iceland to service growing traffic through gradually opening Arctic sea lanes. It has 

signed offshore oil exploration deals with CNOOC, the Chinese company that also owns 

Canadian energy company Nexen.
57

 

2.4.7 Finland and Sweden 

Finland presented its new Strategy for the Arctic Region in 2013. In this document Finland 

supports the regional and bilateral cooperation as well as the cooperation with the European 

Union – as one of the three Arctic States is the Member of the EU. 

Sweden adopted Sweden’s Arctic strategy in May 2011. 

                                                           
53

 In english translation „DRAGON ZONE“ 
54

 http://www.arctic-wells.com/iceland-search-oil/ 
55

 “Third Iceland Oil Exploration Licence in Progress” 
56

 “Dozens Protest Oil Search in Iceland‘ s Dragon Zone”, see: 

http://icelandreview.com/news/2014/01/23/dozens-protest-oil-search-icelands-dragon-zone 
57

 “Russian actions in Ukraine could cause problems for Arctic Council: Iceland PM” 



28 

 

2.4.8 European Union 

The EU has felt the need to define its own Arctic character: the Commission’s 2008 

Communication called it “inextricably tied to the Arctic Region...by a unique combination of 

history, geography, economy and scientific achievements.” More specifically, the latest 2012 

Communication cites, first, the EU’s leading role in fighting climate change, second, the three 

Arctic Council members who have joined the EU, third, the EU as a market for Arctic energy 

and other resources (including 30 percent of fish caught in the Arctic), and fourth, the impact 

of specific EU policies and regulations on the Arctic region and its stakeholders.
58

 The 

European Union’s interests and policy objectives in the Arctic region were most fully 

presented in the “Communication from the Commission to the European Parliament and the 

Council-The European Union and the Arctic Region” published in 2008. The EU Arctic 

policy is built around three main policy objectives: 

 Protecting and preserving the Arctic in unison with its population, 

 Promoting the sustainable use of resources, 

 International cooperation. 

In July 2012, the Commission and the EU’s High Representative for CFSP jointly submitted a 

progress report and new evaluation of EU Arctic policy. The Commission and High 

Representative are proposing to focus further development of the EU’s policy towards the 

Arctic on three key areas: 

 Supporting research and channel knowledge to address the challenges of 

environmental and climate changes in the Arctic, 

 Acting with responsibility to contribute to ensuring economic development in the 

Arctic is based on sustainable use of resources and environmental expertise, 

 Intensifying its constructive engagement and dialogue with Arctic States, indigenous 

peoples and other partners.
59

 

2.4.9 Chinese influence 

The “scramble” or “race” sometimes also called “gold rush” for the Arctic is not just among 

the Arctic States, even though some of them are world superpowers and it seems that they are 

aware of the Arctic potential – as Russia, who planted a flag on the seabed at the North Pole 

in August 2007. For example, China is fully aware of the enormous potential for offshore oil 
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and natural gas development in the Arctic. There is estimated to be at least 20 percent of the 

world’s undiscovered reserves of oil and natural gas in the Arctic, however, the majority is 

supposed to be in the sedimentary rocks of the continental shelves of the Arctic countries.
60

 

Moreover, the Russian oil, natural gas and minerals are transported to China via the Northern 

Sea Route and soon, natural gas will be shipped to China from two new liquefaction terminals 

on Canada’s northwest coast.
61

 China is also the world’s largest shipping nation – trading its 

goods with the rest of the world – and for that, the Northern Sea Route looks like to be 

advantageous too. Under the law of the sea, the Arctic countries have jurisdiction over the oil 

and gas resources within 200 nautical miles of their coasts and even further out if they 

successfully extend their continental shelf. China does not contest these rights – the approach 

is different – offshore oil and gas is expensive to find, extract and transport, especially in the 

Arctic conditions. To access these riches, Arctic countries will need strong markets and vast 

amounts of capital, and that is what China can offer. Moreover, near the centre of the Arctic 

Ocean, there are probably areas where the deep seabed constitutes the “common heritage of 

mankind” and the water column constitutes “high seas” – and China was the first country to 

seek and receive a permit for deep seabed mining from the International Seabed Authority.
62

 

Besides, China is one of the world’s largest fishing nations. China welcomes the possibility of 

shipping through the Arctic, not just because of the shortcut. Firstly, most of China’s oil 

imports pass through the Strait of Malacca between Malaysia and Indonesia – this is a 

strategic weakness, secondly, there is the threat of piracy while using the Suez Canal (i.e. in 

Gulf of Aden), and thirdly, some ships are too large to use the Panama Canal. China is 

developing its fleet of icebreakers and ice-strengthened cargo ships and tankers, but still, to 

ship through the Arctic waters it would need the help of Russia and Canada. So, it may seem 

that there is no place for China in the Arctic, but ,in fact, all the countries are fully entitled to 

navigate freely beyond 12 nautical miles from shore, to fish beyond 200 miles from shore, and 

to exploit seabed resources that lie beyond the continental shelf. Moreover, it could be 

interesting to see if China would support any approach to the waters of the North-west 

Passage – if it would support the one of the United States, that these waters are international 

waters, or in order to cooperate with Canada can also support its claims. Nowadays China has 
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not supported any of these approaches. Other possible cooperation for China could be 

possible in respect with fisheries – the United States could be interested in an international 

agreement before the fishing in the High Arctic starts, and China could be a very strong co-

operator. China has gained the observer status at the Arctic Council already. 

3 The Continental Shelf 

3.1 Introduction  

Continental shelf in the traditional scientific sense is the platform on which the land lies. That 

is a narrow definition.
63

In a broader, legal sense, we can define the continental shelf such as 

defined in the article 76 of the U.N. Law of the Sea Convention. According to that provision 

“the continental shelf of a coastal State comprises the seabed and subsoil of the submarine 

areas that extend beyond its territorial sea throughout the natural prolongation of its land 

territory to the outer edge of the continental margin, or to a distance of 200 nautical miles 

from the baselines from which the breadth of the territorial sea is measured where the outer 

edge of the continental margin does not extend up to that distance.”
64

 The Convention 

addresses the continental shelf in the Part VI. According to the Convention on the Law of the 

Sea, coastal States are entitled to an extended continental shelf beyond 200 nautical miles 

from their baselines provided the natural prolongation of their land territory extends beyond 

that limit. Article 76 of the Convention describes the entitlement to delineate an extended 

continental shelf and also the method of delineating its outer limit. Another important 

document, which helps to interpret the provision of Article 76, is the Scientific and Technical 

Guidelines of the Commission on the Limits of the Continental Shelf (CLCS Guidelines). The 

concept of natural prolongation lies at the core of the definition of the continental margin and 

continental shelf, as described in Article 76. Natural, submerged prolongation of land territory 

or land mass is precisely the factor that allows a coastal State to extend entitlement over its 

continental shelf beyond 200 nautical miles.
65

 The legal basis for an extended continental 

shelf could be found in the Article 76 of the Convention. Article 76 (1) says: “The continental 

shelf of a coastal State comprised the seabed and subsoil of the submarine areas that extend 

beyond its territorial sea and subsoil of the submarine areas that extend beyond its territorial 

sea throughout the natural prolongation of its land territory to the outer edge of the continental 
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margin, or to a distance of 200 nautical miles from the baselines from which the breadth of 

the territorial sea is measured where the outer edge of the continental margin does not extend 

up to that distance”. In paragraph 3 is the definition of the continental margin: “The 

continental margin comprised the submerged prolongation of the land mass of the coastal 

State, and consists of the seabed and subsoil of the shelf, the slope and the rise. It does not 

include the deep ocean floor with its oceanic ridges or the subsoil thereof.” Paragraph 2 of 

Article 76 provides that the continental shelf of a coastal State shall not extend beyond the 

limits provided for in paragraphs 4 to 6. According to paragraph 4 the coastal State shall 

establish the outer edge of the continental margin wherever the margin extends beyond 200 

nautical miles from the baselines from which the breadth of the territorial sea is measured, by 

either: 

 A line delineated in accordance with paragraph 7 by reference to the outermost fixed 

points at each of which the thickness of sedimentary rocks is at least 1 per cent of the 

shortest distance from such point to the foot of the continental slope, or 

 A line delineated in accordance with paragraph 7 by reference to fixed points not more 

than 60 nautical miles from the foot of the continental slope. 

Moreover, this article says that, in the absence of evidence to the contrary, the foot of the 

continental slope shall be determined as the point of maximum change in the gradient at its 

base. 

Still there are also further requirements for maximum outer limits being the following: 

 The fixed points comprising the line, drawn in accordance to above mentioned, either 

shall not exceed 350 nautical miles from the baselines or shall not exceed 100 nautical 

miles from the 2,500 metre isobaths, which is a line connecting the depth of 2,500 

metres. (Paragraph 5 of Art. 76) 

 The outer limit of the continental shelf shall not exceed 350 nautical miles from the 

baselines from which the breadth of the territorial sea is measured. This does not apply 

to submarine elevations that are natural components of the continental margin, such as 

its plateaux, rises, caps, banks and spurs. (Paragraph 6 of Art. 76) 

Moreover, the coastal State shall delineate the outer limits of its continental shelf, where that 

shelf extends beyond 200 nautical miles from the baselines, by straight lines not exceeding 60 
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nautical miles in length, connecting fixed points, defined by coordinates of latitude and 

longitude. 

Every country has a ten-year period upon ratification of the United Nations Convention on the 

Law of the Sea (UNCLOS) to issue submission for an extended continental shelf which if 

validated gives it exclusive rights to resources on or below the seabed of that extended shelf.
66

  

This is a very clear concept, but the problem is, that some countries claim in the Arctic so 

called “historic waters”. They are defined as waters over which a country has a legitimate 

claim to ownership based on prolonged and essentially sole usage, coupled with the 

acceptance of the position by other countries. While the principle exists, and has been 

recognized in law, providing the existence is difficult.  

The Convention set up the rights of the coastal States over the continental shelf in Article 77. 

The coastal State exercises over the continental shelf sovereign rights for the purpose of 

exploring it and exploiting its natural resources. These rights are exclusive in the sense that if 

the coastal State does not explore the continental shelf or exploit its natural resources, no one 

may undertake these activities without the express consent of the coastal State. So the State 

can decide whether or not to explore or exploit their continental shelves and whether or not to 

grant access to other states. By the natural resources is here to be understood mineral and 

other non-living resources of the seabed and subsoil together with living organisms belonging 

to sedentary species, that is to say, organisms which, at the harvestable stage, either are 

immobile on or under the seabed or are unable to move except in constant physical contact 

with the seabed or the subsoil. This Article of the Convention points out, that the rights of the 

coastal State over the continental shelf do not depend on occupation, effective or notional, or 

any express proclamation.
67

 The coastal state has the exclusive right to authorise and regulate 

drilling on the shelf for all purposes, what is expressed in the Article 81 of the Convention. 

Moreover, coastal state has the exclusive right to construct and authorise the constructions of 

artificial islands, installations and structures for the purposes provided for in Article 56
68

 of 

Convention and other economic purposes and installations and structures which may interfere 

with the exercise of the rights of the coastal State in the continental shelf.
69

 The law applied to 

the continental shelf that extends beyond 200 nautical miles differs. The rights of the coastal 
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state in the outer continental shelf are not as extensive as those within 200 nautical miles. The 

rights over living resources are the same as those pertaining within 200 nautical miles, but the 

rights over the non-living resources not. Article 82 of the Convention on “Payments and 

contributions with respect to the exploitation of the continental shelf beyond 200 nautical 

miles” says that, the coastal State is obliged to make payments or contributions in kind in 

respect of the exploitation of the non-living resource of the continental shelf beyond 200 

nautical miles. These payments and contributions are supposed to be made annually with 

respect to all production at the site after the first five years of production at that site. The sixth 

year the payment or contribution should be 1 per cent of the value or volume of such 

production. The rate increases by 1 per cent for each subsequent year until the twelfth year 

and afterwards remains at 7 per cent for each year. Article 82 notes that, a developing State 

which is a net importer of a mineral resource produced from its continental shelf is exempt 

from making such payments or contributions in respect of that mineral resource. These 

payments or contributions are required to be made through the International Seabed 

Authority. The Authority distributes them to States Parties to the Convention on the basis of 

equitable sharing criteria, taking into account the interests and needs of developing States, 

particularly the least developed and the land-locked among them. 

3.2 Claims of the States 

Five States border the central Arctic Ocean basin, Canada, Denmark, Norway, Russia and the 

United States. These countries except the United States ratified the LOS Convention. The 

United States did not ratify the Convention but were present the discussion about it. However, 

the United States claimed together with the other States in 2008, in The Ilulissat Declaration 

that, “the law of the sea provides important rights and obligations concerning the delineation 

of the outer limits of the continental shelf” and that the States were committed to “this legal 

framework and to the orderly settlement of any possible overlapping claims”.
70

 

In the following table, we can see the date of ratification of the Convention by the Arctic 

Coastal States. We can also see the date, when the Convention has entered into force for a 

particular state. 
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The State Date of ratification of 

UNCLOS
71

 

Entry into force   

Norway 24.6.1996 24.7.1996  

Russia 12.3.1997 11.4.1997  

Canada 7.11.2003 7.12.2003  

Denmark 16.11.2004 16.12.2004  

 

According to Article 4 of Annex II of the Convention, the coastal State, where it intends to 

establish, in accordance with article 76, the outer limits of its continental shelf beyond 200 

nautical miles, shall submit particulars of such limits to the Commission along with 

supporting scientific and technical data as soon as possible but in any case within 10 years of 

the entry into force of the Convention for that State. However, as the Commission had not 

adopted its scientific and technical guidelines before 1999, the Assembly of States parties to 

UNCLOS decided that the ten-year-period would expire on 13 May 2009.
72

 

Norway made an official submission into the UN Commission on the Limits of the 

Continental Shelf on November 27, 2006. They claimed for three separate areas in the North 

East Atlantic and the Arctic: the Loop Hole in the Barents Sea, the Western Nansen Basin in 

the Arctic Ocean, and the Banana Hole in the Norwegian Sea.
73

 They received the 

recommendations in 2009. The Commission generally agrees with the submission for the 

Loop Hole, the only requirement is on an agreement about the boundary between Norway and 

Russia.  

Denmark ratified the LOSC on 16
th

 of November of 2004. The Convention came into force 

for Denmark on 16
th

 of December 2004. It means that Denmark has had 10 years to submit 

the claims of extended continental shelf. Until the 16
th

 of December of this year, Denmark is 

expected to submit a claim to attempt to prove that the Lomonosov Ridge is an extension of 

Greenland’s land mass.
74

 Within the 2011 “Kingdom of Denmark: Strategy for the Arctic 

2011-2020”, Denmark announced that it will submit data and other material to the CLCS as a 

basis for extension of the continental shelf beyond 200 nautical miles on three areas near 
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Greenland, including the Lomonosov Ridge.
75

 On 26 of November 2013, Denmark submitted 

to the Commission on the Limits of the Continental Shelf information on the limits of the 

continental shelf beyond 200 nautical miles from the baselines from which the breadth of the 

territorial sea is measured in respect of the North-Eastern Continental Shelf of Greenland. 

Denmark claimed it to be a partial submission, since Denmark intends to submit separate 

information on maritime areas of Greenland.
76

 

The Convention entered into force for Canada on 7
th

 December 2003. On 6
th

 December 2013, 

Canada submitted to the Commission information on the limits of the continental shelf 

beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is 

measured in the Atlantic Ocean. According to Canada, it was a partial submission. Canada 

intends to submit information on the limits of the continental shelf beyond 200 nautical miles 

in the Arctic Ocean at a later date. According to media Canada will make a claim to the North 

Pole, but has not finished the science around its Arctic claim yet.
77

 

The Russian submission has been made in 2001, Russia claimed for four areas, two of them 

in the Arctic. They received supportive recommendations for the two other areas, but the 

commission requires additional data for the two areas in the Arctic region. The Russian 

revised submission is expected in 2014. The Russian claim from 2001 included the part of the 

Lomonosov Ridge which extends from the Russian coast until the point of the North Pole.
78
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Picture 1: A map showing the potential 

maximal claims of the Arctic coastal States – the Russian claim showed is the one made in 

2001, which is now subject to a revision.
79

 

Bilateral agreements 

There are maritime boundary agreements in respect to the delimitation of the extended 

continental shelves in the area within the central Arctic Ocean basin between the Arctic 

Coastal States.  

 The 1990 Agreement between the United States and current Russian Federation, which 

also deals with the Bering Sea. This agreement establishes the boundary for the 

territorial sea and the 200 nautical mile zones of the two States in the Arctic Ocean 

and indicates that the lines extends into the Chukchi Sea should the continental margin 

of both States extend beyond 200 nautical miles. This agreement is a complete 

boundary for the two States in the Arctic. 

 The agreement between Denmark (Greenland) and Norway (Svalbard) about the 

continental shelf and fisheries zone maritime boundary. The line appears to follow an 

equidistance line utilising the coasts of both Greenland and Svalbard. This agreement 

supports the view of Norway that Svalbard is capable of generating offshore zones and 

is to be taken into account in maritime boundary delimitation. 

 The 1957 Agreement between Norway and current Russian Federation, which 

delineates the maritime boundary between Norway and the Russian Federation for a 
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distance of 24.35 nautical miles within the Varanger Fjord. This agreement creates a 

single line for the Exclusive Economic Zone and continental shelf area beyond 200 

nautical miles through the Barents Sea and into the central Arctic Ocean basin. This 

agreement entered into force in 2010, after more than 40 years of negotiation. 

 Canada and Denmark have a continental shelf boundary from Davis Strait to the 

Lincoln Sea. The boundary terminates in the Robeson Channel before entering the 

Lincoln Sea that is part of the Arctic Ocean – so it is incomplete. Moreover, there is a 

small gap in this maritime boundary as a result of the sovereignty dispute over Hans 

Island, which will be discussed later. 

 The Jan Mayen Case between Denmark and Norway before the International Court of 

Justice resulted in 1995 in the maritime boundary agreement between these two states. 

In 1997, there was reached a maritime boundary agreement between Iceland and 

Denmark and also between Greenland and Iceland. In the early 1980s, there were 

reached two agreements between Iceland and Norway delimiting their respective 

fishery zones and continental shelf. It resulted in an agreement on a tri-junction point 

between Denmark (Greenland), Iceland and Norway.
80

 

Overlapping claim disputes 

The clearly overlapping claim disputes in the central Arctic Ocean basin are two – one 

between Canada and the United States in the Beaufort Sea and the second one between 

Canada and Denmark (Greenland) in the Lincoln Sea. It was already mentioned that the 1973 

Agreement between Canada and Denmark (Greenland) does not extend into the Lincoln Sea. 

However, it is highly possible that both States accept that equidistance should be used to 

delineate their overlapping territorial sea and 200 nautical mile zone claims in the Lincoln 

Sea. So it is likely that the continental shelf in the Lincoln Sea area extends beyond 200 

nautical miles from each State. The states are already negotiating the above matters. There are 

also some possible overlapping claims such as the one between Canada and the USA in the 

area of the continental shelf beyond 200 nautical miles adjacent to the Beaufort Sea. The two 

states are cooperating in the collection of data and mapping regarding the seafloor area 

adjacent to the Beaufort Sea – it has been reported that Canada and the United States are in 

the early stages of discussions about the whole Beaufort Sea dispute.
81

 The overlapping 

claims, which are still not clear, are going to occur between the Russian and Denmark 
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(Greenland) and Canada. In the case of Denmark, the relevant area of the dispute is to be 

expected the area related to the Lomonosov Ridge. The area in question between Canada and 

Russia is then expected to be the Alpha-Mendeleev Ridge but the Lomonosov Ridge as well. 

To clarify these disputes it is necessary that Canada and Denmark indicate the extensions of 

their continental shelf in the central Arctic Ocean basin. This would become clearer when 

Canada and Denmark (Greenland) submit their information to the Commission on their 

proposed continental shelf outer limits. The revised submission of the Russian Federation is 

also expected. 

3.2.1 The position of the USA 

In this place, I would like to answer the question whether or not a non-party State to the 

Convention does have a right to make a submission to the Commission? The Convention does 

not explicitly address this issue and there is also no State practice in this regard, because no 

submission by a non-party State has been made so far. According to the Zinchenko, it should 

be concluded that States non-parties are also entitled to an extended continental shelf. He also 

says that to determine the outer limits of the continental shelf, the non-party States are 

obliged, or at least permitted, to resort to the Commission. According to others, this is not so 

clear. According to John Noyes
82

, some experts think that a non-party State is not entitled to 

an extended continental shelf under Article 76 without accepting the quid pro bono of Article 

82 – i.e. to pay a percentage of the value of production of extended continental shelf resources 

for international development purposes. John Noyes goes further by saying, that if the non-

party State will develop oil in the “not internationally recognized” extended continental shelf, 

the State Parties to the UNCLOS could regard the activity as happening in the Area with the 

appropriate consequences.
83

It is clear that authors have different approaches when it comes to 

the meaning of ratification of UNCLOS by United States. Since 2003, the United States has 

collected bathymetric and seismic mapping data on the outer margins of its continental shelf 

in many areas – inclusive the Arctic Ocean, Gulf of Alaska or Bering Sea. These data are 

collected by The U.S. Extended Continental Shelf Task Force. The area in Arctic Ocean and 

in Behring Sea belongs to the areas that “likely” contain submerged continental shelf.  
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3.3 The controversy 

3.3.1 The Lomonosov Ridge 

Article 76 (5) of the Law of the Sea Convention contains a maximum seaward distance rule 

limiting the extent of possible claims – the fixed points shall not exceed a distance of 350 

nautical miles from the baselines, or they shall not exceed 100 nautical miles from the 2,500 

meters isobaths (i.e. a line connecting the depth of 2,500 meters). The coastal State may 

choose the more favourable method in order to delineate the outer limit of its continental 

shelf. The Russian claim is applying a combination of both methods with an emphasis on the 

2,500 meters isobaths rule and it would of course provide the most beneficial results, leaving 

only two so called “donut holes” (one alongside the Gakkel Ridge and the other one in 

Canada Basin).
84

 

Picture 2: This picture shows the 

two “donut holes”, which would not be occupied by the coastal States of the Arctic if they 

extend their continental shelves by combining the two above mentioned methods.
85

 

However, then the Convention contains a lex specialis on the maximum seaward limit with 

respect to “submarine ridges” – in case the continental shelf covers parts of such ridge, its 

outer limits shall under no alternative exceed 350 nautical miles. The claims in the Arctic 

contain parts of the Lomonosov and Alpha-Mendeleev Ridge, it means that if these two would 

be concerned as submarine ridges, they would have to be excluded from any possible claim 

beyond the 350 nautical miles cut off. To decide this problem, the term “submarine ridge” is 
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important to interpret and to find out if these two structures are such ridge, however, the 

Convention does not help a lot in this sense, since it lacks the definition of the term 

“submarine ridge”. Article 76 (2) of the Convention only expresses, that a “submarine ridge” 

is not identical with an “oceanic ridge”. An oceanic ridge is part of the deep ocean floor and 

as such cannot be claimed as a sovereign territory, since it by definition is not part of a 

landmass. The submarine ridge is part of the continental shelf, but it is not natural component 

of the continental margin because it is not submarine elevation. Distinctions between 

submarine ridges and submarine elevations are measured by morphologic, geologic and 

tectonic methods.
86

 The Lomonosov Ridge is an 1800 km long ridge, which basically divides 

the Arctic Ocean into two major basins – The Eurasia Basin and the Amerasia Basin. The 

ridge rises 1800-3400 meters from the basin floor.
87

 Firstly, it has to be found out whether or 

not the Lomonov Ridge is an “ocean ridge”, in which case it would be located beyond the 

limits of areas under national jurisdiction. Secondly, it has to be found out if it is “submarine 

ridge” or “submarine elevation.”
88

 In the first case, it would classify as a prolongation of land-

mass, but it would be partially out of reach for the coastal states due to the maximum seaward 

limit of 350 nautical miles. If it would be found that the Lomonosov Ridge is a “submarine 

elevation” of one of the coastal states, the ridge counts as a part of the continental margin of 

the concerned state and is thereby no longer bound by the maximum seaward limit.
89

 The 

Alpha-Mendeleev Ridge is the largest single submarine feature in the Arctic Ocean and its 

geological origin is still unknown.
90

It is still unclear if origins of the Alpha Ridge and 

Mendeleev Ridge are associated, usually there are considered to be two separate ridges. The 

Mendeleev Ridge stretches from the East Siberian Sea area of the Siberian Shelf to the central 

areas of the Arctic Ocean. The Alpha Ridge is between the Canada Basin and the Lomonosov 

Ridge. It is still unclear and important question if the Alpha-Mendeleev Ridge is an oceanic or 

continental feature. United Stated claims both the Lomonosov Ridge and the Alpha-

Mendeleev Ridge to be oceanic ridges and thus not extensions of any State’s continental 

shelf.
91

 This would mean that the mineral resources of these ridges would fall within the 
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ambit of the deep sea-bed regime, and its exploitation would have to be undertaken under the 

auspices of the ISA. That is in opposition with the positions of the other Arctic coastal States. 

Russia tries to prove that both ridges are directly connected to the Russian shelf and as such a 

natural prolongation of the Russian land territory and also that the structures are “submarine 

elevations” and as such natural components of its continental margin. Nowadays, the 

scientists tend to lean to the idea that these of those structures are submarine ridges and a 

maximum seaward limit of 350 nautical miles applies. When working with this presumption, 

from the area claimed in the Arctic would be excluded the ridges beyond the 350 nautical 

miles cut off line – that would create together four “donut holes” in the Arctic. However, I am 

not providing a picture of that schema, since those “donut holes” are not clear and they are 

under discussion since article 76 of UNCLOS brings other difficulties of its interpretation, 

which are highly technical and therefore, I will explain them just briefly. When the ridge itself 

has to be cut out, the areas surrounding it can be claimed even beyond the 350 nautical miles 

line, if the 2,500 meters isobaths plus 100 nautical miles requirements is met. It does not 

follow from the conclusion that the edge of the ridge itself can be used as the basis for 

establishing the 2,500 meters isobath. This would result in every submarine ridge which 

clearly extends beyond the regular 2,500 meters isobaths line of the continental margin 

generating a “shadow” of the continental margin of 100 nautical miles on each side.
92

 

To conclude on this matter, I would like to point out the importance of finding whether or not 

the Alpha, Mendeleev and Lomonosov ridges are natural elevations, because if not, even if 

they would be found to be submarine ridges and not oceanic ridges, it would mean that quite 

large mid oceanic area in the Arctic Ocean cannot be subject to any claim as extended 

continental shelf and therefore, the particular part of the deep ocean floor would be subject to 

the regime of the Area under Part XI of the Law of the Sea Convention.
93
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Picture 3: This map shows the location of the Lomonosov Ridge, Mendeleev Ridge and Alpha 

Ridge. Some scholars see the later two as one ridge – Alpha-Mendeleev Ridge.
94

  

3.3.2 Hans Island 

Hans Island is an uninhabited island between the equidistant boundaries determined by a 1973 

treaty between Canada and Denmark. Canada and Denmark continue to dispute the status of 

this island, 
95

which is just 1.3 square kilometres in size. During the negotiations in the 1973 

the two parties – Canada and Denmark – became aware of a difference of opinion concerning 

this island. The countries did not solve the problem of the ownership – instead of that just 

drew the boundary line up to the low-water mark on one side of the island and continued it 

from the low-water mark on the other. In 1975, mapping and hydrographic charting revealed 

that the island is slightly closer to Greenland than to Canada, and that the channel is deeper on 

the side of Canada than on the Greenland side.
96

 The Danish claim to Hans Island was 

summarized by Ambassador Poul Kristensen in 2005.
97

 The last argument is an argument of 

the former Danish minister for Greenland Tom Høyem, who in 1981 flew to Hans Island by 

                                                           
94

 www.wikipedia.org 
95

 „Evolution Of Arctic Territorial Claims And Agreements“ 
96

 Byers, M., Who owns the Arctic, p. 24 
97

 Via Who owns the Arctic 



43 

 

helicopter and planted a Danish flag there, the Canadians protested of course. The Danish 

arguments are as following: 

1. It is generally accepted that the island was first discovered in 1853 on an expedition 

done in agreement with the Danish authorities. There participated one famous 

Greenlander Hans Hendrik of Fiskenæsset and, therefore, the island got the name after 

him. 

2. Since the discovery of the island, it has been the Danish view, that the island belongs 

to Greenland and as such is a part of the Kingdom of Greenland. 

3. The geological and geomorphological evidence supports the previous point. 

4. In 1933, when the Permanent Court of International Justice declared the legal status of 

Greenland in favour of Denmark, the Court did inter alia refer to the note from the 

British Government, acting on behalf of Canada, which in 1920 assured the Danish 

Government that it recognized Danish sovereignty over Greenland. 

5. The island has been used for centuries by Greenlandic Inuit as an ideal vantage point 

to get an overview of the ice situation and the hunting prospects, especially for polar 

bears and seals. The Canadian Inuit have never used the island. The island is, in fact, 

integrated part of the Thule-Inuit hunting area and got even a name of them –

Tartupaluk. 

According to Michael Byers, the last argument is the only one which is relevant, but not 

decisive, since the same Inuit have travelled also, for example, to Ellesmere Island, which is 

nowadays universally regarded as falling within Canada’s sovereign control. He explains that 

Hans Hendrik was participating in an American expedition, that the geological and 

geomorphological evidence is not relevant with respect to the island (such as in the case of 

claiming an undersea shelf beyond 200 nautical miles from shore), and also that Britain’s 

1920 recognition of Danish title to Greenland binds Canada only with respect to Greenland. 

The arguments for the Canada’s claim to Hans Island are (according to Canadians) as 

following: 

1. The transfer of the North American Arctic Archipelago from Britain in 1880. 

2. The “use and occupation theory” – according to Canadians Hans Island was home to 

the Canadian scientific base for a brief period during the World War II. 
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3. The name “Hans Island” was formally adopted by the Canadian Permanent Committee 

on Geographical Names in 1950. 

4. In 1953, Eric Fry of the Topographical Survey of Canada surveyed Hans Island and 

built a cairn, in which he left a note claiming the island for Canada.  

Because of the difficult history of the island, it seems unlikely that either country will wish to 

submit the Hans Island dispute to arbitration or litigation, since both parties do not want to 

take the risk of losing the island. So what are the possibilities? The first scenario is that Hans 

Island would be split in half by connecting the seabed delimitation line on one side to the 

continuation of that line on the other. In that case, each country would have full sovereignty 

over 50 percent of the island.
98

 The second possibility is to declare Hans Island a 

condominium, in the sense that Canada and Denmark would share sovereignty over all of it. 

According to Byers, the island could be made significant – as a stepping stone to greater 

security and cooperation in the North. 

 

Picture 4: This map shows the location of Hans Island.
99

 

To conclude the topic of the controversial claims in the Arctic and on the problems with Hans 

Island I would like to point out one interesting fact. In late October 2007, it was reported that 

a small island dubbed “Stray Dog West” had been discovered around 2.5 miles off the 
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northern coast of Greenland.
100

 This particular islet would probably be considered as part of 

Greenland and, therefore, under Danish sovereignty, but it is a good example that shows how 

the ice cover melts, and there could still occur some other new reasons for further sovereignty 

disputes.  

3.4 The process: “from claim to a right” 

3.4.1 Commission on the Limits of the Continental Shelf 

The Commission (CLCS) is a technical body established by the LOS Convention (LOSC), 

which considers the information and makes recommendations as to the extent of a coastal 

state’s seafloor estate. According to Peter F. Croker, the authors see the Commission as a 

“technical body in a political world” or “the policeman who oversees the application of article 

76” or as “a watchdog to prevent excessive coastal State claims”. However, the Commission 

rather has to be viewed as a highly scientific organ and its role is to help establish the true 

limit of the outer boundary of the continental shelf according LOSC.
101

It should be viewed as 

a body, which is not interested in moving the outer limit closer to, or further from, a State’s 

coast. Therefore, the process should function as a joint cooperation between the scientists of 

the coastal State and those of the Commission, a joint effort to establish the correct line in 

accordance with the criteria set out in the Law of the Sea Convention. The Commission 

should have high scientific and moral integrity. 

 I will describe the work of the Commission in relation to the first submission made by 

Russian Federation in 2001. Consideration of that submission began at the 10
th

 session of the 

Commission in March 2002. Following the presentation of the submission by Russia’s 

representatives, which has been published as a CLSC document, a subcommission of seven 

members was elected to examine the submission.
102

 This subcommission worked from April 

to June 2002 and finalized its recommendations to the Commission on 14 June 2002. Then the 

Commission (in the meantime there came into office a new body of members in the 

Commission) considered the report and recommendation of the subcommission and, after 

some amendments, eventually adopted those recommendations on 27 June 2002. The 

recommendations were transmitted to the Russian Federation and the Secretary-General of the 

United Nations. The Commission has to submit the recommendations in writing to the coastal 
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State, which made the submission, and to the Secretary-General. There is no duty to 

promulgate the detailed recommendations to any other body. There is even no mechanism for 

such promulgation.
103

 The summary of recommendations was prepared and it is contained in 

the report of the Secretary-General on Oceans and the Law of the Sea. According to this 

summary, the Commission presented its recommendations to Russia regarding the four areas 

relating to the continental shelf extending beyond 200 nautical miles contained in the 

submission – the Barents Sea, the Behring Sea, the Sea of Okhotsk and the Central Arctic 

Ocean. In the first two cases, the Commission recommended to Russia, upon entry into force 

of the maritime boundary delimitation agreements with Norway in the Barents Sea, and with 

the United States of America in the Bering Sea, to transmit to the Commission the charts and 

coordinates of the delimitation lines as they would represent the outer limits of the continental 

shelf of Russia extending beyond 200 nautical miles in these seas. For the area of the Sea of 

Okhotsk (marginal sea of the Western Pacific Ocean), CLCS recommended to make a well-

documented partial submission for its extended continental shelf in the northern part of that 

sea. CLCS stated that the partial submission shall not prejudice questions relating to the 

delimitation of boundaries between States in the south for which a submission might 

subsequently be made, notwithstanding the provisions regarding the 10-year time limit 

established by article 4 of Annex II to the Convention. As regards the Central Arctic Ocean, 

CLCS recommended that the Russian Federation make a revised submission in respect of its 

extended continental shelf in that area based on the findings contained in the 

recommendations.  At the 12
th

 session the Commission decided that its recommendations 

should in future include an executive summary, containing a general description of the 

extended continental shelf, as well as a set of coordinates and illustrative charts, to identify 

the line describing the outer limits recommended by Commission. The Secretary-General 

would then be in a position to publicize the summary at his discretion.
104

 

According to the Article 76(8) of UNCLOS: “The Commission shall make recommendations 

to coastal States on matters related to the establishment of the outer limits of their continental 

shelf. The limits of the shelf established by a coastal State on the basis of these 

recommendations shall be final and binding.” It means that not the coastal State, neither the 

Commission, has the legal capacity to set the outer limits of the continental shelf for the State. 

So the cooperation between those is needed. It means that if the State disagrees with the 
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recommendations of the CLCS, it shall make a revised or new submission to the Commission. 

Until the Commission does not approve the outer limits of the extended continental shelf, the 

establishments of those limits by the State, are not final and binding under LOSC. In the 

circumstances, that the coastal State sets its outer limits either without having followed the 

procedure or after having decided to accept the Commission’s recommendations made under 

the procedure, Gudmundur Eiriksson refers to Article 77 (3) of the Convention. This 

provision says that the rights of the coastal State over the continental shelf do not depend on 

occupation, effective or notional, or on any express proclamation. However, this article does 

not remove from the coastal State the burden of demonstrating its entitlement. Eirikson quotes 

the ECJ decision in the “Anglo-Norwegian Fisheries Case” by saying that delimitation of the 

sea areas has an international aspect even though the act of delimitation is necessarily a 

unilateral act. Only the coastal State is competent to make it, but the validity of the 

delimitation with regard to other States depends upon international law
105

.  

Legal status of the recommendation 

In respect to the legal status of the recommendation, it is interesting to note that an informal 

German proposal made in the course of the ninth session of UNCLOS III according to which 

the decisions of the CLCS on the outer limit of the continental shelf were to be considered 

final and binding, was rejected, as well as some similar former proposals. So the coastal State 

seems to be the final decision-making authority – the coastal State is the one who establishes 

the limits, but “on the basis of” or “taking into account” the recommendation of the CLCS.
106

 

From my point of view, it is clear that when the coastal State established the limits fully on 

the recommendation of the Commission, the limits are final and binding. The Arctic states 

deal with the conflicting claims by respecting international law and except the United States 

they also respect and follow the UNCLOS. But even if the CLCS
107

 receives all applications 

in the future, CLCS is not a forum that is capable of providing final and binding solutions. 

The CLCS merely gives recommendations, leaving the ultimate determination of the maritime 

boundary to the submitting State. 
108
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The Conclusion – problems 

There are several reasons that make the delimitation of the outer continental shelf in the 

Arctic extremely difficult and chaotic. I will use the scheme of Ron Macnab
109

 to organize 

these reasons, according to him the complications are as following: 

 Scientific 

- Data acquisition 

- Data interpretation 

- Conflicting views and findings 

 Procedural  

- Ratifications 

- Submission deadlines 

- CLCS timeline 

 Administrative 

- Boundary negotiations 

- Deferred policies and decisions 

 International 

- Interests of other states 

- Marine scientific research 

As for procedure the first problem under this classification is the ratification of the United 

Nations Law of the Sea Convention by the Arctic States. It is not just that all these states did 

not ratify the Convention yet, but those who did, did not do it in the same time and, therefore, 

the second problem – submission deadlines – occur. The states have different deadlines to 

submit their claims for an extended continental shelf. But not just that is a problem, as the 

problem is also the delay of those submissions. What are the implications? The opinions on 

that differ across the scholars from different countries. Different deadlines for submission 

create a third problem, as the Commission is supposed to work on the submissions in different 

times and, therefore, cannot process them in relation to each other. 
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4 Oil and gas drilling 

4.1 Introduction 

At the beginning, I would like to quote a sentence from an Ernst & Young’s study called 

“Arctic oil and gas”, which says: “The region above the Arctic Circle accounts for only about 

6% of the Earth’s surface area, but it could account for as much as 20% of the world’s 

undiscovered but recoverable oil and natural gas resources.” The studies show that the Arctic 

could hold around 13% of undiscovered oil reserves of the world and about 30% of world’s 

undiscovered natural gas reserves. However, the studies also show, that more than half of 

these resources are probably held by Russia.
110

 For example, the Prirazlomnoye field has 

reserves of 610 million barrels.
111

The main reasons why we speak nowadays about the “race” 

for the Arctic and why now the issue of the natural wealth of the Arctic is receiving more 

attention are basically two – less ice and better technologies. The “scramble” for the 

delimitation of the area is more due to (exclusive) economic usage rather than in the title to 

territory. In 1969, the Prudhoe Bay oil field was discovered in Alaska, USA. In 1984, natural 

gas field was discovered in the Norwegian Snøhvit. The development of the Snøhvit field was 

approved by the Storting in 2002 and production commenced in 2007. In 1988, the Shtokman 

natural gas field in the Russian Barents Sea was discovered. In 2000, the Goliat oil field in the 

Barents Sea (Norway) was discovered. First hydrocarbon licensing round for Iceland in the 

Dragon Zone started in 2009. When describing the potential in natural resources in the Arctic, 

I have to rely mainly on the researches of the Arctic States. In 2008, the United States 

Geological Survey (USGS) released an assessment of Arctic undiscovered technically 

recoverable conventional oil and natural gas resources. According to U.S. Energy Information 

Administration, the USGS is currently preparing a more extensive report regarding their 

Arctic assessment.
112

  

When it comes to the exploitation of the natural resources of the Arctic sea-bed and subsoil, 

the regime of the continental shelf is relevant. Although Article 56 (3) of UNCLOS 

emphasizes the unity of the two legal regimes by considering the continental shelf as an 

integral part of the EEZ, rights referring to the sea-bed and subsoil are to be exercised in 
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accordance with the provisions on the continental shelf.
113

 The regime of the continental shelf 

could be understood as a lex specialis in the respect to the exploitation of natural resources of 

the sea-bed and subsoil. 

4.2 The major challenges of development of the resources 

Competing economic sovereignty claims form a basic problem. But except for this problem, 

there are many others. Firstly, the climate, as harsh winter weather requires that the equipment 

is specially designed to withstand the frigid temperatures. The Arctic tundra can also preclude 

exploration activities during the warm months of the year. Also in the Arctic, poor soil 

conditions can require additional site preparation to prevent equipment and structures from 

sinking. The icepack can damage offshore facilities, while also hindering the shipment or 

personnel, materials, equipment, and soil for long periods.
114

 Secondly, there is the isolation, 

as there would be a necessity of long supply lines from the world’s manufacturing centres. 

There is also limited transportation access and lack of infrastructure. The isolation and the 

climate cause the third and fourth problems, being high cost and exceptionally long project 

lead times. Limited transportation access and long supply lines reduce the transportation 

options and increase transportation costs. There would be the necessity of higher wages and 

salaries to those working in the isolated and inhospitable Arctic. The investment cycle will 

necessarily be long and gaining funding for these types of projects may prove challenging in 

the current economic climate. On the other hand, as quoted in one article the expression of a 

member of the United States Geological Survey: “Compared to Northern Iraq, the Arctic 

Ocean is a pleasant working environment”. And finally, Arctic mining will bring not just 

economic risk, but also environmental risks and problems. Now, it looks like to be the biggest 

challenge of the development of the resources.  

4.2.1 The environmental danger of Arctic drilling 

The Greenpeace says: “Arctic oil drilling is a dangerous, high – risk enterprise and an oil spill 

under these icy waters would have a catastrophic impact on one of the most pristine, unique 

and beautiful landscapes on earth. The risks of such an accident are ever present, and the oil 

industry’s response plans remain wholly inadequate.”
115

 There is no doubt that the Arctic is 

pristine, unique and beautiful. But let’s have a closer look, and try to characterise the risk of 

drilling in the Arctic without emotions. The first and unexceptionable fact is that any clean-up 
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operation in this isolated area with the lack of infrastructure would be extremely difficult. 

Here we can recall the cases of Exxon Valdez oil Spill and Deepwater Horizon oil spill. 

Exxon Valdez tanker oil spill in Alaska in 1989, which resulted in 2.91 million litres of crude 

oil spilling into Prince William Sound, influenced the development of marine oil pollution 

legislation in the USA, and the federal Oil Pollution Act (OPA) was adopted. In 2010, the 

Exxon Valdez was replaced as the largest marine oil spill in U.S. history by the fatal 

Deepwater Horizon disaster, in which 11 men died and more than 600 million litre of oil 

spilled into the Gulf of Mexico. However, the legislative response to that has been almost 

non-existent and the regulatory response modest.
116

 The Deepwater Horizon oil spill from 

2010 is a perfect example to see how difficult it would be the clean-up in the Arctic region. In 

the U.S. there exists many studies, connected with the Shell company and its potential oil 

drilling in Alaska, which show the lack of infrastructure in Alaska (and here it must be 

mentioned that this is applicable to all the Arctic region) and at the same time stress out how 

important this infrastructure was in the Mexican Gulf clean-up. Despite the great 

infrastructure in the Mexican Gulf, the clean-up was very difficult and expensive, and the spill 

has had long-term consequences. I will illustrate this with only few examples from the report 

that compares the BP Macondo well drilling site
117

 and the Shell’s proposed 

Chukchi/Beaufort drilling sites.
118

 The report
119

 states that there are 442 airports in Mexican 

Gulf in comparison with 17 airports in Alaska, and 35 major public ports near the BP 

Macondo well drilling site in comparison with none in the Shell’s proposed drilling sites and 

30 Coast Guard permanent facilities in the first case in comparison with none in the second 

one. 

The first major Arctic offshore project, Northstar to the north of Prudhoe Bay in Alaska, 

began oil production in 2001. Also, the Snøhvit gas field in the southern Barents Sea, off the 

coast of northern Norway, is in production. Gazprom has started the production at 

Prirazlomnoye field in the Pechora Sea. So activities in some parts are increasing, such as the 

relatively recent start of the production at Prirazlomnoye field, some of them are on the wane, 

as the Shell Company announced that it will not pursue exploration drilling in the Arctic 

Ocean in 2014. Shell CEO Ben van Beurden said: “we will not drill in Alaska in 2014, and we 

are reviewing our options there”. Shell’s troubles there may indicate that the difficulties 
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outweigh the potential economic benefits and inspire other companies which are still seeking 

to exploit deep-water Arctic fields nearby in Canada.
120

 The Royal Dutch Company Shell 

firstly was planning the exploratory drilling operations to be carried out from July through 

October 2014 in the Chukchi Sea. Then, the federal appeals court ruled that the U.S. Interior 

Department wrongly awarded offshore oil leases in the Chukchi Sea near Alaska in 2008 

without considering the full range of environmental risks posed by drilling in the Arctic.
121

 

The environmentalists believe that any further activity of Shell in the Alaska will be stopped 

and that this would be an example for other companies. Regardless of this case, there are 

previous studies and opinions that the oil and gas drilling brings too big risk for the 

environment. Already in September 2012 the Chief Executive Officer of the Total S.A., one 

of the six supermajor oil companies in the world, Christophe de Margerie said that the energy 

companies should not drill for crude oil in Arctic waters because the environmental risks are 

too high, furthermore he said that the risk of an oil spill in such environmentally sensitive area 

is simply too high. “Oil on Greenland would be a disaster. A leak would do too much damage 

to the image of the company”, he told the Financial Times.
122

 The Reuters reported in 2011 

that the U.S. Coast Guard does not have enough working icebreakers to respond to a major oil 

spill in Alaskan waters.
123

 Other reports say that the Exxon Valdez disaster in Alaska is to be 

remembered, because it has still the effects – despite the extensive, years-long clean-up effort, 

oil can still be found in spots on the Alaskan coast, especially under the surface.
124

 And it has 

to be mentioned that the Exxon Valdez disaster happened in relatively warm, ice-free waters 

of southern Alaska. For example, the remoteness of Canada’s Arctic Archipelago would make 

clean-up efforts even more expensive and time-consuming, as well as largely ineffective.
125

    

The noise which accompanies oil and gas drilling activities comes from: 

 Air guns: air gun signals are low-frequency, impulsive sounds created by using 

compressed air to form bubbles. The formation of these bubbles creates loud sounds 

that penetrate the seafloor. The information from the return of the pulses is use to map 

the seafloor and profile the seabed to depths that may exceed 10 kilometres. Pulses are 

generally produced from 10 to 40 seconds apart during surveys that could last from 
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hours to days. These signals can be detected over 1 thousand kilometres away from the 

source and elevate noise levels between pulses due to reverberation.  

 Drill ships: Drill ships are used to explore areas that have been identified by air gun 

surveys as potentially rich in hydrocarbons. The signals from the rotating machinery 

used in drilling are generally low frequency. These ships occur in the Arctic waters 

during the open water season – e.g. when the large ocean areas are free of sea ice. 

These ships operate around-the-clock, meaning that the sounds they produce are 

continuous and mostly stationary throughout the drilling season. Numerous supply and 

support vessels tend the drill ships throughout the open water season, resulting in 

associated sound sources that are mobile and often louder than sounds from the 

drillship. 

The shipping is highly seasonal, the drilling activities too, but there is a possibility of 

permanent drilling site, such as the man-made Northstar Island that supports the Northstar 

drilling rig in the eastern Beaufort Sea, which operates even during heavy ice conditions. 

4.3 International and regional regulation 
The legal framework is provided in the Law of the Sea Convention Part XII. Under IMO there 

is also the International Convention on Oil Pollution Preparedness, Response and Co-

operation. The Agreement on Cooperation on Marine Oil Pollution, Preparedness and 

Response in the Arctic has already been mentioned above. One of the key reports of PAME -  

Protection of the Arctic Marine Environment working group, which is one of six Arctic 

Council working groups, is the “Offshore Oil and Gas Guidelines” from the year 2009. A 

regional agreement concerning the petroleum exploitation is also the Convention for the 

Protection of the Marine Environment of the North-East Atlantic (OSPAR Convention). 

Another example of regional cooperation is the Agreement Concerning Cooperation of 

Measures to Deal with Pollution of the Sea by Oil or Other Harmful Substances, which was 

signed in 1993 between Denmark, Finland, Iceland, Norway and Sweden. An example of a 

bilateral cooperation is the agreement between Canada and Denmark on Cooperation Relating 

to the Marine Environment from 1983.  

4.4 The USA – example of the national legislation 

The jurisdiction over offshore oil and gas activity in the U.S. Arctic areas depends on where 

that activity occurs. The State of Alaska owns and regulates oil and gas resources within three 
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miles (5 km) from shore, the jurisdiction over the territorial sea beyond these three miles, the 

contiguous zone, the exclusive economic zone, and the continental shelf is exercised by the 

federal government. Several state agencies and statues are relevant to Alaska’s jurisdiction 

over offshore activity in the three miles seaward of its coast. Relevant state entities include 

the Alaska Oil and Gas Conservation Commission, and three Alaska Departments: 

Environmental Conservation, Fish and Game, and Natural Resources. Furthermore, the 

Alaska Coastal Management Program was established, and other state laws are also still 

relevant to offshore hydrocarbon activity. Within the federal legal framework, there is the 

Outer Continental Shelf Lands Act (OCSLA), which states that the outer continental shelf is a 

vital national resource reserve held by the Federal Government for the public, which should 

be made available for expeditious and orderly development, subject to environmental 

safeguards, in a manner that is consistent with the maintenance of competition and other 

national needs. After the Deepwater Horizon disaster, the Department of the Interior, which is 

responsible for implementing OCSLA, replaced the former Mineral Management Service by 

three new agencies. First of them is the Bureau of Ocean Energy Management, which 

oversees the leasing process, environmental and economic analysis of plans to develop the 

outer continental shelf. The second one is the Bureau of Safety and Environmental 

Enforcement, which handles permitting, inspections, oil spill response and other safety and 

environmental matters. The last one is the Office of Natural Resources Revenue, which 

collects revenues from the outer continental shelf activities. The Department of Interior 

implements OCSLA through the regulation entitled Oil and Gas and Sulphur Operations in 

the outer continental shelf, the regulations often require federal decision makers to solicit and 

review public comment on five-year lease plans as well as on proposed lease sales. The 

burden to respond to public comment and other information requests under OCSLA and 

related legislation falls disproportionately on Alaska native communities.
126

 There have been 

proposals of two changes to the OCSLA after the Deepwater Horizon disaster, both dealing 

with Safety and Environmental Management Systems, one has already been implemented. 

There are also other agencies involved in permitting or regulating offshore activities in the 

U.S. Arctic areas. The fish and Wildlife Service oversight the authorisations due to the 

Marine Mammal Protection Act, the Endangered Species Act is exercised by the National 

Marine Fisheries Service. The Environmental Protection Agency reports directly to the 

President and oversees permitting under the Clean Air Act and the Clean Water Act. The U.S. 
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Coast Guard is involved in reviewing and implementing prevention plans and also in 

implementing the U.S. Canada Joint Marine Pollution Contingency Plan, which has a 

Beaufort Sea annex.
127

 The National Environmental Protection Act requires environmental 

analyses. The Clean Air Act applies to emission from offshore operations. The Clean Water 

Act addresses the waste water discharges from offshore operations. The Endangered Species 

Act relates to potential harm to species or habitat, and the Marine Mammal Protection Act 

deals with possible harassment to whales, polar bear, and other marine mammals. Then there 

is the Oil Pollution Act, which applies to facility response plans for potential discharge of oil 

to navigable waters within others. Furthermore, following the Deepwater Horizon event, there 

was appointed the National Commission on the BP Deepwater Horizon Oil Spill and Offshore 

Drilling, which discuss in the recommendations many aspects of Arctic offshore activity, 

identifying as one specific action that the United States should “lead in the development and 

adoption of shared international standards, particularly in the Gulf of Mexico and the Arctic”. 

In 2011, an Interagency Working Group on the Coordination of Domestic Energy 

Development and Permitting in Alaska was established. The aim of this Working Group is to 

coordinate federal agencies involved in those processes, with an emphasis on efficiency, 

safety, and responsible development of on and offshore energy in the state.
128

 

4.5 Impacts of Offshore Oil and Gas development on the marine mammals 
There are many risks of oil spills in the Arctic. Firstly, there is a risk of losing control during 

the exploitation phase, which may result in discharges of oil or releases of gas and the 

potential for fire. Secondly, there is a risk of spills and releases from operating activities and 

the introduction of heavy metals associated with drilling into mud and an accident may also 

happen during storage and shipping. Thirdly, the offshore oil and gas industry generates a 

huge amount of dirty water, which can contain chemicals and may cause contamination of sea 

water if discharged into the ocean.
129

The Arctic is vulnerable to oil spills, because of the 

difficulty to clean up, highly seasonal ecosystem, the lack of the effective spill response 

strategies, etc. Marine mammals with fur, such as sea otters, polar bears, seals and new-born 

seal pups, are more vulnerable to oil spills than other sea mammals. Fur that is contaminated 

with oil starts to mat and loses its ability to retain heat and water. Oil can also cause irritation 

to animal’s skin and eyes and impede their normal ability to swim. Generally, whales, seals, 

                                                           
127

 Ibid. 
128

 Ibid. 
129

 TYOPL, 2010, p. 155 



56 

 

and cetaceans in the Arctic are more resistant to oil than, for example, polar bears, because 

they rely on blubber rather than fur isolation. But it does not mean that the oil is not 

dangerous for them, as oil that enters their organism cause gastrointestinal bleeding, renal 

failure, liver poisoning and the blood pressure disruption. Fumes resulting from evaporation 

of oil lead to problems in the respiratory organs of mammals that are located near to, or in the 

immediate vicinity of, large-scale oil spills. Moreover, oil spills pollute sea water, and that 

directly kills fish – there is a loss of the mammal’s food supply, as for example the seals are 

primary fish eaters, except for the bearded seal. The bearded seal and the walrus feed mainly 

on bottom-dwelling clams and other molluscs, and drill cutting piles on a drilling ridge can 

disturb bottom-dwelling animals. There are more dangers for the marine mammals connected 

with the oil and gas development. Increasing vessel traffic is a consequence of the oil and gas 

development, and it brings further risks. Air traffic noise could displace and scare animals and 

disturb their feeding schedules. Noise can arise from helicopters, low-flying aircraft and other 

vehicle movements, exploration activities, drilling operations and production operations. The 

effect of the noise generated from seismic exploration can extend tens of kilometres from the 

source. As mentioned above, whales, walruses and seals are sensitive to human-induced 

sounds, and research shows they move away from industrial noises. In the Beaufort Sea of 

Alaska, bowhead whales have been observed to change their swimming direction in response 

to noise sources up to 30 kilometres away. Whale hunters in northern Alaska report that they 

must travel farther offshore to find whales, a change they attribute to the displacement of 

whales from near-shore areas by industrial noise. The problem is that the seismic activities 

could drive the animals away from important feeding sites, since they rely on hearing to find 

prey.
130

 Major threats to whales include entrapment in ice before or during migration, oil 

spills and contamination resulting in loss of their food supplies or critical habitat and collision 

with vessels. The whales are most vulnerable during their northward migration, especially if 

accompanied by young, when they are weakened from their long journeys.
131

There has been 

research on the potential interaction between underwater sound from seismic and other 

operations and marine mammals, made by the E&P Sound and Marine Life Programme, 

which is an international consortium of oil and gas companies under OGP London.
132

 Since 

the 1980s, there have been numerous studies about the impact of seismic airgun pulses from 

oil exploitation on bowhead whales. The detected responses were that the animals were 
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leaving the area of seismic operations, reduced respiration or time at surface and the calling to 

other whales decreased.
133

 The studies of beluga whales have shown the impact – they are 

often deflected by icebreaker noise, leave the area with active icebreaking and remain away 

for as long as two days. 
134
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5 Arctic shipping 

The arctic shipping routes have the potential to connect continents. To use them could mean 

to reduce the consumption of the fuel of the ships, and that means saving money. Shipping in 

the Arctic also means economic income and growth of the ports there. On the other hand, 

arctic shipping is connected with environmental threats; also the legal situation in the region 

is quite difficult. However, despite the threats and difficulties, the scientific data assume rapid 

decrease of the ice in the Arctic region. I have chosen a picture, which shows, that in not more 

than 100 years, there will be almost no ice and all the Arctic Ocean will be ice-free and, 

therefore, open to navigation of vessels.  

Picture 5: This map presents the decrease of the sea ice in the Arctic and also the estimated 

decrease for the next years.
135
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Using the Northern Sea Route would cut the distance between Rotterdam and Shanghai by 22 

percent, if the Northwest Passage is used the distance would reduce by 15 percent. This could 

mean a shorter journey time, or alternatively allow ships to go more slowly and save the 

bunker fuel meaning not just decreasing price for the companies but also reducing its 

consumption. Another benefit is that the Arctic passages are free of piracy – that according to 

the statistics from 2012 costs shipping companies an estimated 7 billion to 12 billion US 

dollars a year in insurance premiums, ransoms and disruption.
136

However, the distance alone 

does not tell the whole story. The savings may be at least partially illusory, as reduced 

distances will not necessarily translate into equivalent savings in terms of transit times and 

navigational costs. This is because, although sea ice may well have thinned and cleared 

enough to enable transit of these routes, ice will remain a prominent feature of the high 

northern latitudes, preserving a significant potential hazard to navigation and thus 

necessitating cautious and slow navigation.
137

 According to a former icebreaker captain with 

the Canadian Coast Guard
138

, the great savings associated with the direct route across the Pole 

will be realized much later than coastal routes as “only very capable ships will be able to use 

it for many years to come, and ice will always cause either damage or delays”. He also 

suggests that Russian is best placed among the Arctic coastal states to take advantage of these 

emerging Arctic navigational opportunities. Generally, the Arctic shipping will cost a lot – the 

ships have to be ice-capable vessels, with expensive escorts and insurance, and requiring 

experienced Arctic crew on the board. However, marine transport is considered to be the 

cleanest way of transport, at least the air pollution by the emissions of the carbon dioxide is 

much lower than from road or even rail transport. 

5.1 The possible routes 

The Northern Sea Passage 

From Hamburg to Tokyo it is 21 000 km via Suez Canal Route while the Northern Sea Route 

is just 13 000 km. Russia is promoting the Arctic voyage as a lane to ship oil, natural gas and 

minerals to the Pacific Ocean from the northern Atlantic. For Russia, it is a great chance to 

transport its hydrocarbons and other minerals to Asian markets. According to the experience 

of the companies using already the Northern Sea Route, the dollar-per-ton cost of moving 

cargoes remains the same by using this route instead of the Suez Canal. The distance for the 

                                                           
136

 “Shipping: Short and sharp, Arctic sea routes have been a long-standing dream: now they are becoming a 

reality” 
137

 Potts, T., Schofield, C., “Current Legal Developments The Arctic”, p. 157 
138

 Ibid. 



60 

 

ship in this case is 40 percent shorter, and the journey takes just 23 days instead of 43 by 

using the Suez Canal, but the daily hire rate for an Arctic voyage, which ship owners can 

charge, is up to four times higher than the one for Suez route. Arctic navigation moreover, is 

limited to just four summer months a year. The hire costs for government-owned icebreaker 

escorts are high; besides Russia permits for the use of the Arctic route only 1A-class 

vessels.
139

As the icebreakers are expensive and scarce, Russia and Canada too, deploy theirs 

in only the iciest parts of the Arctic routes. But the rest of the route could also be dangerous as 

it is not just about breaking the ice, but also about choosing a route around hidden ice currents 

to avoid enormous pressures capable of mangling the hulls of most vessels. Moreover, there is 

no highly developed rescue service in the Arctic. 

The North-West Passage 

Today there are 18 200 km from New York to Tokyo by using the Panama Canal Route, but 

the Northwest Passage would be just 14 000 km. The North-West Passage was for the first 

time without ice in 2007, and a massive increase of the traffic is expected also because the 

route could be used by mega oil and gas tankers and container vessels, for which the Panama 

Channel is too small.
140

 In September 2013, the Danish-owned ship Nordic Orion has become 

the first cargo vessel to use the Northwest Passage as an international shipping route and at no 

little risk to Canada’s environment and sovereignty.
141

The legal status of the North West 

Passage has been a controversial issue as Canada’s opinion is that the Passage belongs to the 

Arctic Archipelago and as such is a subject to its territorial sovereignty, on the other hand, the 

USA consider the relevant sector of the Passage as a strait used for international navigation.  

The concept of historic waters 

The UNCLOS addresses the concept of historic waters just in three provisions and not 

directly. In Article 10 (6), when it says that the provisions dedicated to bays do not apply to 

so-called “historic” bays. Also Article 15 is dedicated to delimitation of the territorial sea 

between States with opposite or adjacent coasts, does not apply “where it is necessary by 

reason of historic title”.  The doctrine of historic bays emerged in the course of the 19
th

 

century, and it was defined by the International Court of Justice in the Anglo-Norwegian 

Fisheries Case as follows: “By historic waters are usually meant waters which are treated as 

internal waters but which would not have that character were it not for the existence of a 

                                                           
139

 “Arctic Ship Cargoes Saving” 
140

 Proelss, A., Müller, T., “The legal regime of the Arctic Ocean”, p. 653 
141

 Byers, M., “Canada’s Arctic nightmare just came true: The Northwest Passage is commercial” 



61 

 

historic title”.
142

 So briefly describing the concept of historic waters – it is a kind of a unique 

example of unilateral customary law. A more precise definition was stated by Leo J. Bouches: 

“historic waters are waters over which the coastal State, contrary to the generally applicable 

rules of international law, clearly, effectively, continuously, and over a substantial period of 

time, exercises sovereign rights with the acquiescence of the community of States”
143

, and, 

therefore, may exclude navigation by ships flying foreign flags. However, the concept of 

Canadian historic waters in the passage is rejected by EU and USA, which reiterated its 

position in the 1988 Agreement of Arctic Cooperation which is still in force.
144

 

Straight baselines in the Arctic 

In 1986, Canada implemented national legislation providing for the establishment of a system 

of straight baselines around its Arctic Archipelago. The straight baselines are addressed in 

article 5, 7 and 8 of the UNCLOS. Basically, the normal baseline is to be applied, with the 

exception to the circumstances in the article 7. The problem here is whether or not the 

Canadian Arctic Archipelago suits geographically to the conditions for the straight baselines, 

as expressed in for example Anglo-Norwegian Case by ICJ. However, it has to be mentioned 

that the provision of article 8 (2) UNCLOS says that: “Where the establishment of a straight 

baseline...has the effect of enclosing as internal waters areas which had not previously been 

considered as such, a right of innocent passage...shall exist in those waters.” 

The future central Arctic shipping route 

This road seems to be very interesting for Iceland, which has already plans for building big 

port in the north-east to service the potential traffic. Iceland could be the first or last stop 

before or after shipping through the central Arctic. The new port could possibly be placed in 

the province of Finna Fjord as stated in 2013
145

, according to this statement: “The protection 

of natural resources and the environment will be key features of the agreed cooperation”. In 

2012, the Chinese research ice-breaker Xuelong used the port in Akureyri (Iceland) to test and 

to be the first non-Russian icebreaker to prove that there is the possibility of the central Arctic 

route.
146

 Of course, the central Arctic shipping route would cut the distance between 

continents even more, so it is not difficult to understand the increasing interest of China in 
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Iceland. But it has to be mentioned that shipping and oil and gas development is very 

connected in this respect. Iceland wants to build the port not just because of the opening arctic 

routes, but also because there may be oil and natural gas deposits with considerable economic 

potential to the north and west of Iceland. Other reasons could be the plans to mine mineral 

resources in Greenland and licences which have already been granted to Asian companies 

there.
147

 So Iceland just wants to be prepared to profit from all the shipping business in Arctic 

waters. So, for Iceland, the Arctic region is the potential, which it can use to strengthen the 

relationships with other nations. 

Picure 6: This map ilustrates 

the possible “future central Arctic shipping route“.
148
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The Arctic bridge 

Also the Arctic bridge is highly important for Iceland. It presents the route connecting 

Russian port of Murmansk with the Hudson Bay port of Churchill, Manitoba, Canada. 

5.2 Legal regulation 

The legal framework for navigation is basically the United Nations Law of the Sea 

Convention. This chapter is still not dedicated to the regulation of navigation, in general it is 

more focused on the possible regulation of the underwater noise pollution from the shipping 

and on the grounds that can be for that regulation being used. The IMO currently addresses 

the pollution from shipping in the International Convention for the Prevention from Ships 

(MARPOL) and the Arctic is addressed in the IMO Guidelines for Ships Operating in Arctic 

Ice-Covered Waters (IMO Arctic Shipping Guidelines). The United Nations Convention on 

the Law of the Sea especially dedicates one article to the ice-covered areas. The Article 234 

called “Ice-covered areas” says that the “Coastal States have the right to adopt and enforce 

non-discriminatory laws and regulations for the prevention, reduction and control of marine 

pollution from vessels in ice-covered areas within the limits of the exclusive economic zone, 

where particularly severe climatic conditions and the presence of ice covering such areas for 

most of the year create obstructions or exceptional hazards to navigation, and pollution of the 

marine environment could cause major harm to or irreversible disturbance of the ecological 

balance. Such laws and regulations shall have due regard to navigation and the protection and 

preservation of the marine environment based on the best available scientific evidence.” 

5.2.1 A Polar Code 

The cornerstone for a Polar Code would be Article 234 of LOSC. The International Maritime 

Organisation (IMO) intends to adopt an obligatory Polar Code, which will regulate the 

shipping in the polar areas (the Code would apply for the Arctic as well as for the Antarctic) 

as one general document. A draft of the Code was presented in January 2014, and IMO 

expressed the will to finish the work on the document by the end of the 2014 and implement it 

in the years 2016 or 2017.
149

 The first area of focus would be the safety measures since the 

shipping in these areas require higher security standards, while higher requirements on the 

boats, the rescuing in these areas is much more difficult, so the safety measures also aim at 

this. The second of the main purposes of this draft are the pollution prevention measures. This 

part would contain provisions on the prevention of pollution, prevention of pollution from 
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noxious liquids, pollution by harmful substances in packaged form and prevention of 

pollution by garbage.
150

 Even though the draft contains these, it has been criticized because of 

lack of an environmental concern. These critiques complain that the draft does not face all the 

environmental challenges rising with increasing marine traffic in the Arctic. They claim that it 

totally does not face the danger of the use of heavy fuel oil in the Arctic nor address black 

carbon emissions, which are the major contributor to climate change.
151

 On the other hand, 

some may argue that a complete ban of the use of heavy fuel oil would keep vessels from 

travelling in the Arctic area at all. It is a clash of the argument against the use of heavy fuel oil 

in that unique and fragile ecosystem and the argument that the ice-free-shipping routes make 

the distances much shorter, so there is a probability of less use of the fuel in general. IMO 

claims on its official websites that the Polar Code considers on both main purposes as being 

equally important.
152

 

5.2.2 Russia – example of current national regulation 

Marine legislation on the Sea Route is regulated by the legislation based on the principles of 

the United Nations Convention on the Law of the Sea. Russia bases its legislation on LOSC 

article 234 on “Ice-covered Areas”. The Northern Sea Route was defined in the Regulations 

for Navigation on the Seaways of the NSR from the year 1990 as “the water area of Northern 

Sea Route shall be considered as the water area adjacent to the Northern coast of the Russian 

Federation, comprising the internal sea waters, the territorial sea, the adjacent zone and the 

exclusive economic zone of the Russian Federation and confined in the East with the Line of 

Maritime Demarcation with the United States of America and Cape Dezhnev parallel in 

Bering Strait, with the meridian of Cape Mys Zhelania to the Novaya Temlya Archipelago in 

the West, with the eastern coastline of the Novaya Zemlya Archipelago in the West, with the 

eastern coastline of the Novaya Zemlya Archipelago and the western borders of Matochkin 

Strait, Kara Strait and Yugorski Shar.”
153

 These Regulations were also establishing 

requirements for the systems and devices, crew of the vessels, describing the permitting 

procedure and order of navigation in these particulars waters. In the summer of 2012 the 

Russian Federation adopted a New Federal Law on Amendments to specific legislative acts of 

the Russian Federation related to Governmental regulation of merchant shipping in this area 

of Arctic waters. This Federal Law defines the Northern Sea Route by using the same words 
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as the previous Regulations did. This document changes the older law by reformulating it as: 

“Navigation in the water area of the Northern Sea Route, the historically emerged national 

transportation route of the Russian Federation, shall be performed according to the commonly 

accepted principles and norms of the international law, international agreements of the 

Russian Federation, this Federal Law, other Federal Laws and other regulatory legal 

documents issued in relation with the above”. Based on this new document, in January 2013 

Ministry of Transport of the Russian Federation developed and approved the New Rules of 

navigation in the Northern Sea Route water area, which were registered at the Ministry of 

Justice of Russia on 12
th

 of April 2013.
154

 Part VIII of these Rules obtains requirements to 

ships pertaining to the safety of navigation and protection of the marine environment from 

pollution from ships. This part contains the requirements which should be met for a ship 

navigating in the area of the Northern Sea Route, such as that:  

 tank or tanks capacity for the collection of oil residues should be sufficient taking into 

consideration type of ship power plant and duration of voyage in the water area of 

Northern Sea Route 

 on board ship there should be storage tanks of sufficient capacity for the collection of 

waste (sludge)produced in the operation of ship taking into consideration duration of 

voyage in the water area of the Northern Sea Route 

 amount of fuel, fresh water and provision on ship should be sufficient for the 

navigation in that area without replenishment taking into consideration maximum 

possible duration of navigation  

 during the period from November to December and from January to June ballast tanks 

adjoining external side above operating waterline should be heated 

These Rules also say that a discharge of oil residues into the waters there is prohibited.
155

 

5.3 Underwater noise pollution from shipping 

Ship traffic is increasing in the Arctic – especially from the icebreakers, research vessels, 

cargo ships, tankers and tug and tow vessels. Large vessels produce continuous low-frequency 

noise primarily from the rotation of their propellers. The small boats, used usually by the local 

communities to hunt and fish especially in the coastal areas, produced usually higher-
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frequency noise than the large ships, because of the outboard motors with which are they 

equipped. It has to be mentioned that the presence and increase of the anthropogenic sources 

of sound in the Arctic area are especially during summer and fall when larger areas are ice 

free. But as the ice cover is decreasing the presence of the sound is presumed to be increasing 

– more vessels will appear in the Arctic and also for longer periods. 

International Maritime Organisation 

IMO adopted “The Revised Guidelines for the Identification and Designation of Particularly 

Sensitive Sea Areas” in 2005. In these Guidelines IMO have paved the way for the 

consideration by IMO of underwater noise produced by ships, by identifying noise as a 

potential threat to the marine environment and, therefore, as a valid basis for the 

establishment of a Particularly Sensitive Sea Area. According to these Guidelines, a 

Particularly Sensitive Sea Area (PSSA) is an area, which need special protection through 

action by IMO because of its significance for recognized ecological, socio-economic or 

scientific attributes may be vulnerable to damage by international shipping activities. The 

adverse effects include the emission of noise in the course of routine operations, accidents and 

wilful acts of pollution. Papanicolopulu explains in the article the importance of that, the 

designation of the areas can only proceed on the basis of protecting against a threat that has 

been formally recognised as such by the IMO. These areas can be created not only in areas 

under national jurisdiction, but may also include portions of the high seas, which makes them 

even more interesting and powerful means.
156

 As mentioned above the draft of the Polar Code 

does not explicitly address the noise pollution from shipping in the Arctic. IMO also proposes 

the concept of “Sustainable Maritime Transportation System”. But also within its framework 

there is a lack of the regulation or even concern on the underwater noise pollution. The 

International Convention for the Prevention of Pollution from Ships (MARPOL) cannot be 

applied to noise pollution, since it addresses only pollution caused by introduction of 

substances into the marine environment. It means that it is not applicable to the noise, which 

is a form of energy.
157

  

The Marine Environmental Protection Committee 

The Marine Environment Protection Committee (MEPC) is IMO’s senior technical body on 

marine pollution related matters. However, the International Maritime Organisation hosted in 
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February 2014 Expert Workshop on Underwater Noise and its impacts on Marine and Coastal 

Biodiversity, which was organized by the Secretariat of the Convention on Biodiversity and 

with financial support from the European Commission. According to that International 

Maritime Organisation stated that on its 66
th

 session (31
st
 March- 4

th
 April 2014), it will 

consider draft Guidelines for the reduction of underwater noise from commercial shipping. 

This also shows that the focus on the protection of the marine mammals from noise pollution 

is rather under the organisations and conventions focusing on the protection of the 

biodiversity or the animals, than under the organisations or conventions regulating shipping 

itself, however, the proposed session of IMO could be the first step towards concerning this 

problem from both sides.  

Since now, the greatest significance of the problem of the underwater noise pollution and the 

marine mammals on the international level (and under a binding treaty which is not 

specialized on these two problems) has been under the Convention on Migratory Species. The 

Convention on the Conservation of Migratory Species of Wild Animals (sometimes called 

CMS or Bonn Convention) aims to conserve terrestrial, aquatic and avian migratory species 

throughout their range.
158

The Convention has entry into force in 1983 and to the year 2013 it 

has 119 Parties. This is an intergovernmental treaty, concluded under the United Nations 

Environmental Programme. From the Arctic States – Finland, Sweden and Norway are parties 

to CMS, Denmark is a CMS Party as well, but Greenland is not. Canada is also not a Party. 

Iceland is participating in the AEWA Agreement, while Russia and the USA are participating 

in some Memorandums of Understanding. This shows that despite the focus of CMS and 

especially its COP decisions on the underwater noise pollution, this Convention is not really 

relevant legal framework in the Arctic region. Despite that factor, I would like to briefly 

examine the COP decisions under the CMS to show the possible development of the 

regulation of the underwater noise. Appendix I of the CMS addresses for example the 

Bowhead whale (Balaena mysticetus) living in the Arctic waters. The Resolution 9.19 on 

“Adverse Anthropogenic Marine/Ocean Noise Impacts on Cetaceans and other biota” was 

adopted under the CMS in 2008. Resolution 10.15 adopted in 2011 on a Global Programme 

of work for Cetaceans, besides Resolution 10.24 from the same year introduced “Further 

steps to abate underwater noise pollution for the protection of Cetaceans and other migratory 

species”.   
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So, the current development shows, that IMO will consider and hopefully regulate the 

underwater noise pollution as a separate category. There is de lege ferenda the hope for the 

regulation of this problem, but not in the framework of the Polar Code, but as a separate 

chapter within the international shipping regulation. That would probably mean that we 

cannot expect that the Guidelines will treat the Arctic as a unique environment which requires 

stronger protection than the other areas. My proposal would be, if the Arctic region cannot 

have its own regulation, it would be appropriate to focus at least on different fragile areas and 

distinguish some more sensitive areas and regulate the noise pollution in these areas more 

strictly. I believe that there is enough scientific data, or that the future research can provide it. 

5.3.1 The threat for marine mammals 

Already in the year 1971, the potential impact of shipping noise on whales was predicted and 

since then there are studies concerning that issue. Particularly, in the Arctic, beluga whales 

and narwhals use echolocation clicks as sonar systems to find food and navigate through their 

environment. Bowhead whales produce simple sounds to maintain contact with one another as 

they migrate in ice-covered waters. Ice seals, walrus, and bowhead whales produce elaborate 

acoustic mating displays that are likely vital to reproductive success. Marine mammals also 

listen for the acoustic cues within their environment, including those produced by 

predators.
159

 A study of the northern right whale – a close relative of the bowhead whale – 

found that the decrease in low-frequency underwater sound, which occurred with the decrease 

of ship traffic immediately after 11
th

 of September of 2001, was significantly correlated with a 

reduction in stress hormones in the whales. Therefore, it is presumed that the northern right 

whale may be chronically stressed from high levels of ship sound.
160

 In accordance to 

collisions between whales, unable to locate and avoid ships because ships emit sounds over a 

wide range of frequencies and in all directions, the research shows the following: at present 

only about one percent of bowhead whales show evidence of scarring from collisions with 

ships, compared with about seven percent of living North Atlantic right whales. The later 

specie is exposed to higher levels of vessel traffic than that occurring in the Arctic Ocean, and 

nearly 50 percent of recently documented mortalities for that specie have been attributed to 

ship strikes.
161

 The probability of an increase of the strikes in the Arctic Ocean is high, since 

the vessel traffic is increasing – of course only the future will show if it is really true, but here 
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I would like to stress out the precautionary principle – this is a good example of a situation 

where we should apply it. Another fact is that the Arctic marine mammals are usually 

migratory and long-lived. That means that they may be exposed to multiple sources of sound 

in the area during a season, over a year, and over a lifetime. Each single ship passage or 

seismic survey may have an impact on an animal, but the impact of all of these sources 

together, as cumulated, may be of a greater concern. 

6 Legal protection of marine mammals in the Arctic 

6.1 Marine mammals in the Arctic and the threads from underwater noise 

pollution 
Marine mammals do not represent a distinct biological group; they are more unified by the 

reliance on the marine environment for feeding. The level of dependence on the marine 

environment varies. Generally, marine mammals could be defined as warm-blooded animals 

that are characterised by the production of milk in the female mammary glands and spend the 

majority of their lives in or close to the sea.
162

 There are several types of the marine 

mammals. The first group is the Cetaceans. To this group belong whales, dolphins and 

porpoises. The Cetaceans differ in the appearance, distribution and behaviour.
163

 The second 

group consists of the seals, sea lions and the walrus – the group is called Pinnipeds. There are 

three families of pinnipeds: the Phocidae, the earless or “true” seals, the Otariidae: the eared 

seals, and the Odopenidae: the walrus.
164

 The third group are the Sirenians, which include 

manatees and dugongs, also known as “sea cows”, and the Steller’s sea cow, which is now 

being on extinct. The fourth group are is Mustelids – two species of this group are found in 

the marine habitats – the sea otter and the sea cat. Finally, the fifth group is represented by 

polar bears. Of course, not all the marine mammal species live in the Arctic region. In my 

work I will focus on the marine mammals which, firstly, live in the Arctic region and 

secondly, are endangered by the oil and gas drilling and by the shipping in the area, especially 

by the underwater pollution which is created by those two activities in a changing Arctic 

region. 

Firstly, which of the marine mammals live in the Arctic? There are around 12 species of 

marine mammals that regularly inhabit the Arctic – 4 species of whales, 6 species of ice-
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associated seals, the walrus and the polar bear. Moreover, several additional species are 

spotted occasionally or even regularly within the Arctic region. Marine mammals that 

regularly inhabit the Arctic are the following: 

 Bowhead Whale 

 Grey Whale  

 Beluga Whale 

 Narwhal 

 Walrus 

 Bearded Seal 

 Ribbon Seal 

 Ringed Seal 

 Spotted Seal 

 Harp Seal 

 Hooded Seal 

 Polar Bear 

Their common attribute, except to their dependence on the marine environment, is that they 

are relatively long lived. The Arctic species are generally slow-growing due to their cold 

environment and as such especially vulnerable to overfishing, as the fish is important food 

component for them. Marine mammals depend more on their hearing than other senses 

because sound travels well underwater. They rely on the sounds they make and hear to 

navigate, to contact one another, to court potential mates, to find food, and to avoid predators. 

Today, because of the rapid loss of the sea ice, the Arctic region is opening to ship traffic, oil 

exploration and other industrial activities. That means that the Arctic waters are becoming 

noisier. That could have an impact on the marine mammals that rely on the sound to survive. 

There are still many questions about the impact of the noise – particularly the anthropogenic – 

or man-man-sound – which are unanswered, and there is ongoing research of this impact.
165

 

Generally, the man-made-noise should be reduced and then also we should answer the 

question how to reduce its potential impact on the marine mammals. 

                                                           
165

 from www.ocenasnorth.org 



71 

 

6.1.1 Sound, noise 

Sound is a vibration that propagates as a mechanical wave of pressure and displacement, 

through some medium (such as air or water). Sometimes sound refers to only those vibrations 

with frequencies that are within the range of hearing for humans or a particular animal. Sound 

propagates through compressible media such as air, water and solids as longitudinal waves 

and also as transverse waves in solids. Sound waves are often simplified to a description in 

terms of sinusoidal plane waves, which are characterized by following generic properties: 

frequency, wavelength, wavenumber, amplitude, sound pressure, sound intensity, speed of 

sound and direction. Sound that is perceptible by humans has frequencies from about 20 Hz to 

20,000 Hz
166

. The fact that sound could be heard in the water was already stated by Aristotle. 

Modern studies of underwater acoustics started in early 19
th

 century, when in 1826 on Lake 

Geneva, the speed of sound was first measured by one Swiss physicist – Daniel Colladon and 

one French mathematician – Charles Sturm. They found out that a small amount of sound, or 

energy, can travel great distances without dissipating significantly in the water. Later research 

of Elisha Gray led to the development of an undersea signalling system that could warn 

mariners of dangerous navigational hazards – and in 1912 – the effort was expanded to 

include underwater communication through transmission of Morse code in the sea.
167

At the 

beginning of the 20
th

 century, scientists began to understand how sound propagates in the sea 

and several new inventions were created. In the period of World War II, the term “sonar” 

came into use as an acronym for sound navigation and ranging. With the increase of the man-

made noise in the sea, it has also been a subject to studies. In 1995, W. John Richardson 

summarized the noise generated by specific anthropogenic sources in the text “Marine 

Mammals and Noise”. This book contains specific data on man-made noise from helicopters, 

airplanes, ships, icebreaking activities, hovercraft, dredging and construction, tunnel boring, 

drilling, airguns for marine geophysical surveys, sonars and marine explosions.  

We can distinguish between the “natural” underwater sound in the Arctic waters – the sound 

of the animals, such as whales, seals, walrus, and others naturally occurring sounds, such as 

the sound of the movement of the sea ice, which is one of the main sources of naturally 

occurring sounds in the Arctic. Then, we can speak about the “anthropogenic sounds”, such as 

the sound from the vessels. Large vessels produce continuous low-frequency noise that 

overlaps with and may interfere with the sounds made by bowhead whales. Other 
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“anthropogenic sound” is the noise from the airguns. Air guns are used in seismic exploration 

for oil and gas reserves under the seafloor. These low-frequency blasts generate sound waves 

that reflect and refract off structures and are detected by seismic sensors placed in the region. 

The blasts are typically fired every few seconds for hours at a time and can be detected more 

than 1000 km away from the source.
168

 

Noise is characterized as any unwanted sound. Acoustic noise can be anything from quiet but 

annoying to loud and harmful. Noise pollution is the disturbing or excessive noise that may 

harm the activity or balance of human or animal life. We distinguish between indoor noise, 

that can be caused by machines, building activities and music performances, especially in 

some workplaces, and outdoor noise, which is mainly caused by machines, transportations 

systems, motor vehicles, aircraft and trains. The outdoor noise is called environmental noise. 

The noise has a great impact on humans and animals and as such is studied, regulated and 

monitored by many governments and institutions. For example in European Union, there is a 

Directive 2002/49/EC, which applies to environmental noise to which humans are exposed in 

particular in built-up areas, in public parks or other quiet areas in an agglomeration, in quiet 

areas in open country, near schools, hospital and other noise-sensitive buildings and areas. 

This Directive also defines the environmental noise such as “unwanted or harmful outdoor 

sound created by human activities, including noise emitted by means of transport, road traffic, 

rail traffic, air traffic, and from sites of industrial activity.”
169

 

Underwater noise pollution is intense human-generated noise in the marine environment. It is 

caused by use of explosives, oceanographic experiments, geophysical research, underwater 

construction, ship traffic intense active sonars and air guns used for seismic surveys for oil 

and related activities.
170

 There are some difficulties when it comes to studying the impact of 

the sound/noise on the marine mammals. Firstly, the understanding of the marine mammals’ 

behaviour is not complete and secondly, there is a lack of means or standardized 

methodologies to measure the effects of sound on animals. The frequency and amplitude 

(loudness) of sound waves need to be considered in the research. The sounds on which the 

scientist’s focus are the ones in the same range of those produced or heard by animals – they 

are considered more likely to affect them than sounds outside of their hearing range. The 

sounds within the same range can interfere with signals that are important to animals, making 
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it harder for them to hear each other or detect acoustic cues in the environment. The loudness 

of the sound waves affects how far away sound can be detected and whether it may cause 

temporary or longer-term hearing loss.
171

In the water the sound travel much farther than in the 

air and low-frequency sounds travel farther than higher frequency sounds. There is not 

enough knowledge about how far a sound could cause a reaction of marine mammals, because 

there is an incomplete understanding of the hearing response of many marine mammals, 

particularly large whales. Determining whether they can hear certain signals, and how loud 

they have to be to be heard, is often based on the frequency range of signals they produce, 

their cochlear structure, and equivalent information from land-based mammals. The 

understanding of the hearing abilities of seals and small whales, such belugas, is better, 

because they have been kept in captivity.
172

Furthermore, it is difficult to measure the changes 

in the behaviour of the animals; many of the marine mammals spend more than 90 percent of 

their time underwater.  

Most of the man-made sources of noise are relatively low frequency – that could affect more 

the bowhead whales, mid frequencies the bearded seals and high frequencies the beluga 

whales. In the following picture we can see approximate frequency ranges of marine mammal 

sounds and ambient noise.
173
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Picture 7: “Approximate frequency ranges of marine mammals sounds and ambient noise. 

Masking is of particular concern to marine mammals when the noise is at frequencies that are 

similar to biologically important signals."
174

 

There have been ongoing many researches with the aim to study the impact of the underwater 

noise on the fishes and on whales. According to the study of the University of Bristol “the 

growing amount of human noise pollution in the ocean could lead fish away from good 

habitat and off to their death”.
175

The scientists of the University of Bristol found out that baby 

reef fish use sounds made by fish, shrimps and sea urchins as a cue to find coral reefs, and 

even a short exposure to artificial noise makes the fish become attracted to inappropriate 

sounds. 

6.2 Protection of marine mammals – legal regulation 
The Law of the Sea Convention mentions marine mammals explicitly in two provisions – 

firstly, in article 65 regulating the exclusive economic zone and claiming that: “Nothing in 

this Part (Part V Exclusive Economic Zone) restricts the right of a coastal State or the 

competence of an international organization, as appropriate, to prohibit, limit or regulate the 

exploitation of marine mammals more strictly than provided for in this Part. States shall 

cooperate with a view to the conservation of marine mammals and in the case of cetaceans 
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shall in particular work through the appropriate international organizations for their 

conservation, management and study.” The second reference to marine mammals is in article 

120, which says that the above mentioned article 65 also applies to the conservation and 

management of marine mammals in the high seas. Marine mammals include whales, small 

cetaceans, dolphins, porpoises, seals, dugongs, and marine otters. Some of these species are 

listed as highly migratory species and are as such covered by Article 64, while Article 65 is 

still the key article. Firstly, this provision allows coastal States to regulate the exploitation of 

marine mammals more strictly than other living resources within the Exclusive Economic 

Zone, but the states are not obliged to do so. The article also does not prohibit the exploitation 

of the marine mammals. Secondly, the article does not specify the appropriate international 

organisations, it just refers to “organisations”. So it implicates the plurality of such 

organisation. One of them is the International Whaling Commission (IWC), in fact, the United 

Nations Division for Ocean Affairs and the Law of the Sea (UNDOALOS) listed the Food 

and Agriculture Organization of the United Nations (FAO), International Whaling 

Commission (IWC) and United Nations Environmental Programme (UNEP) as being such 

international organisations under Article 65.
176

 Also the North Atlantic Marine Mammal 

Commission (NAMMCO) may be considered to be an appropriate international organisation 

in this field. Thirdly, it is not clear what the obligation to “work through” an appropriate 

organisation means. Must the states become member of the relevant organisation? Must they 

accept the regulatory measures of the organisation?  

The United Nations Law of the Sea Convention is not the only convention dealing with the 

conservation of the marine mammals. At the global level, it is the Convention on International 

Trade in Endangered Species of Wild Fauna and Flora (CITES), which regulates the 

international commercial trade in endangered species, including many marine mammals or 

their products. At the regional level there are several treaties focusing on the conservation of 

marine mammals, some of them being applicable to the Arctic area, such as: 

 The 1971 Agreement on Sealing and the Conservation of the Seal Stocks in the 

Northwest Atlantic 

 The 1973 Agreement on the Preservation of Polar Bears 

 The 1992 Agreement on Cooperation in Research, Conservation and Management of 

Marine Mammals in the North Atlantic 
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6.2.1 Protection through protected areas 

Marine protected areas (MPAs) seek to protect the marine ecosystem of a certain area as a 

whole. The Biodiversity Committee of the OSPAR Convention defines Marine protected area 

as: “An area within the maritime area for which protective, conservation, restorative or 

precautionary measures, consistent with international law have been instituted for the purpose 

of protecting and conserving species, habitats, ecosystems or ecological process of the marine 

environment.”
177

 The marine protected areas could be divided in two categories: The first one, 

which consists of areas which are intended to protect the marine environment and examples of 

these are: 

 Clearly defined area (in Article 211(6) of the Law of the Sea Convention, 

 Ice-covered areas (in Article 234 of the LOSC), 

 Special areas (under MARPOL 73/78), 

 Particularly sensitive sea areas (in IMO Guidelines - under the Revised Guidelines on 

Particularly Sensitive Sea Areas the IMO is able to assess areas of ocean space both 

within and beyond the territorial sea of member States to determine whether they meet 

the criteria for special protective measures applicable to international shipping), 

 Specially protected areas (in the 1985 Montreal Guidelines). 

The second group can then be divided into two sub-categories: The first one aims to protect 

specific marine life, such as marine mammals, in a particular region. An example of this first 

sub-category could be the 1990 Agreement on the Conservation of Seals in the Wadden Sea, 

or the Agreement on Conservation of Cetaceans of the Black Sea, Mediterranean Sea and 

Contiguous Atlantic Area (ACCOBAMS). The second sub-category seek to protect rare or 

fragile ecosystems and the habitat of depleted or endangered species and other marine life in a 

particular region and examples from this category are the 1992 Convention on Biological 

Diversity or the 1992 Convention for the Protection of the Marine Environment of the North-

East Atlantic (OSPAR Convention).
178

 

In the Arctic, protected areas play a fundamental role in maintaining and conserving 

biodiversity and habitats. The lack of programmes that specifically relate to the Arctic in 

international environmental instruments effectively highlights the importance of developing a 

“circumpolar protected areas strategy” for the Arctic with the participation of indigenous and 
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local peoples.
179

 The first protected areas in the Arctic were established at the beginning of 

the 20
th

 century in Sweden and Alaska. In the second half of the 20
th

 century, the protected 

areas began to increase, and in the 1980 5.6 percent of the Arctic was classified under some 

degree of protection, also thanks to the establishment of the Greenland National Park. 

Nowadays, Arctic countries have set aside reserves to protect both resident and migratory 

wildlife. All eight Arctic States are signatories to the Convention on International Trade in 

Endangered Species and have set aside areas to protect endangered or threatened species. At 

present 11 percent of the Arctic has protected status in 1127 protected areas. For example, 

Canada has 61 protected areas, with the total area about 500,842 square kilometres. That is a 

large amount of protected land, but the smallest percentage of protected land in relation to 

total sovereign Arctic territory is around 9.5 percent.  

Marine ecosystems in the Arctic enjoy lesser protection than terrestrial ones. This is now a 

serious issue because the melting of sea ice will have a detrimental effect on the population 

levels of the Arctic marine mammals, fish, benthic communities, and seabirds.
180

 The 

protected areas in accordance to marine mammals are for example: 

 Norway: Protection of Polar Bears on Svalbard  

 Russia – protected areas on the Taimyr Peninsula and along the Laptev coast – 

protection of walrus 

The most important factor for the effective protection of Arctic ecology is according the Barry 

and McLennan
181

 the cooperation of all Arctic States and establishment of an efficient 

network between these states. Such a network has emerged in the context of the Circumpolar 

Biodiversity Monitoring Program (CBMP), which constitutes the main element of the 

Conservation of Arctic Flora and Fauna (CAFF) working group within the Arctic Council. 

This group now belongs to the GEO BON regional network Arctic-BON. It is the biodiversity 

component of the Sustaining Arctic Observing Networks and the official Arctic Biodiversity 

Observation Network of the Global Earth Observations Biodiversity Observation Network 

(GEO BON). The CBMP is an international network of scientists, government agencies, 

indigenous organisations and conservation groups working together to harmonize and 

integrate efforts to monitor the living resources in the Arctic. Its goal is to facilitate more 
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rapid detection, communication, and response with respect to the significant biodiversity-

related trends and pressures affecting the Circumpolar world. The CBMP includes nowadays 

over 80 organisations and 700 individuals.
182

 

6.3 Particular marine mammals and its protection 

6.3.1 Whales and Whaling 

The problem of overexploitation of whales was already the subject of discussion in the 

League of Nations. In 1930, the Economic Committee of the League of Nations convened a 

meeting of a Committee of Experts in Berlin, where an international convention relating to the 

regulation of whaling was drafted. On that basis, in 1931, the Convention for the Regulation 

of Whaling was concluded in Geneva. This was the first multilateral convention regulating 

whaling, however, it was ineffective in the protection of whales. The International 

Convention for the Regulation of Whaling was adopted in 1937. In December 1946, the 

International Convention for the Regulation of Whaling (ICRW) was concluded and entered 

into force in November 1948. The principal organ of the Convention is the International 

Whaling Commission (IWC), which is entitled to make recommendations to any or all 

contracting governments on any matter that relates to whales or whaling and to the objectives 

and purposes of the Convention. These recommendations are not binding. The Commission 

may amend the provisions of the ICRW Schedule by adopting regulations fixing protected 

and unprotected species, open and closed seasons, open and closed waters, size limits for each 

species, time, types and specifications of gear and apparatus and appliances which may be 

used, methods of measurement, catch returns and other statistical and biological records, and 

methods of inspection. A three-fourths majority of IWC members voting shall be required to 

amend the provisions of the ICRW Schedule. In 1982, the International Whaling Commission 

adopted a moratorium on commercial whaling for all whale stocks from the 1985/86 whaling 

season and this moratorium is still in force today. The moratorium was opposed by Japan, 

Norway, and the USSR, these three states announced that they would cease commercial 

whaling after 1988. Japan withdrew its objection to the moratorium because of pressure of the 

USA. Norway resumed commercial whaling in 1993. Norway has registered an objection to 

the International Whaling Commission moratorium and is thus not bound by it. Iceland 

initially conducted a “scientific” whaling programme, then, in 1992, it withdrew from the 

IWC. When Iceland re-joined in 2004, it included a clause in its re-entry that spoke out in 
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objection to the whaling moratorium. In 2006, Iceland resumed commercial whaling, 

targeting minke and fin whales.
183

 There is an exception to the aboriginal subsistence whaling 

from the moratorium. Denmark (Greenland), Russia, the USA and Saint Vincent and 

Grenadines are allowed to conduct aboriginal subsistence whaling. Another issue is the 

scientific whaling, which is allowed. However, Japan’s scientific whaling is often an object to 

criticism especially because of the lethal nature of the research programme, the size of its 

research catch, and the ultimate commercial sale of whale products derived from scientific 

hunts. In May 2010, Australia instituted proceedings against Japan before the ICJ that put in 

issue the legality of Japanese scientific whaling. 
184

And there is already an opinion of ICJ on 

this issue.
185

It is not related to the Arctic region, however, for example Island, can feel to be 

under pressure after this decision and following debates on this issue. The International 

Whaling Commission established the Indian Ocean Sanctuary in 1979 and the Southern 

Ocean Sanctuary in 1994; these sanctuaries cover an area of approximately 100 million square 

kilometres, which corresponds to approximately 30 percent of the world’s oceans.
186

  

Commercial whaling has a great history and thanks to some countries (like Iceland or 

Norway) is still ongoing and that is why there is so much concern on it. So - which states 

participate in the whaling? The commercial whaling is explicitly done by Iceland and 

Norway, scientific whaling by Iceland, Norway and Japan and aboriginal whaling by native 

people of Greenland - Denmark, Russian Federation, the USA and St. Vincent and 

Grenadines. On one hand, we can see the ICJ decision dedicated to the scientific whaling, on 

the other hand, we have to take into account the voting from 18
th

 June 2006 of the members of 

the International Whaling Commission on The St Kitts and Nevis Declaration, where Japan 

was joined by other countries and voted for the support of the commercial whaling. However, 

the States would need more than 75 per cent of votes in the IWC to end the moratorium on 

commercial whaling. But, it has to be mentioned, that it is difficult to say if this is a historic 

movement or just reflecting the big influence of Japan on other states. Whaling is also a hot 

topic for many international non-governmental organisations, which try to fight for stopping 

of the commercial whaling by using various means – sometimes controversial. As for Iceland 

whaling is a hot topic not just because of its continuous whaling activity which represent 

annual catch of circa 50 minke whales per year and also catch of fin whale – 7 animals in 
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2008, 125 animals in 2009, 148 animals in 2010, zero animals in 2011 and 2012 and 134 

animals in the year 2013. Iceland claims neither of these species endangered and claims about 

9 to 37 thousand of minke whale in North-Atlantic and about 20 thousand fin whale in the 

corresponding area. Also Iceland had to face the environmentalists – especially the Sea 

Shepherd Conservation Society, established in 1977 mainly by Paul Watson, the former 

member of the Greenpeace, which in 1986 carried out an action against the Icelandic whaling 

station in Hvalfjoerdur and sank two Icelandic whaling vessels in Reykjavik harbour. 
187

 After 

that Paul Watson was ordered to leave the country and declared persona non grata in 

Iceland.
188

 

Arctic whaling 

This is just to illustrate the lively nature of the whaling topic. In the later text, I would like to 

focus on the whaling in the Arctic, which is quite unique. In the Arctic, the concern is more 

about environmental protection of the whales than abolition of whaling. 

According to history, the northern right whale was very often haunted, as it has got its name 

because it was the right whale to hunt. Nowadays, the North Atlantic right whale belongs to 

the endangered species with only about 300-400 animals of its kind still living in the Atlantic, 

while the North Pacific right whale, the second kind of the northern right whales, is estimated 

to be “critically endangered” and by some to be the most endangered whale on Earth.
189

 

Whales generally are very vulnerable to being struck by ships, as they tend to ignore the 

sound of approaching vessels, and to becoming entangled in fishing gear.  

Concerns over the fate of the northern right whale, especially because with such small 

population there are real fears that whale deaths due to these hazards may mean the species is 

doomed to extinction, particularly as females do not reach sexual maturity until they are 4-5 

years old and give birth only every 2-4 year, led the US environmentalists to the proposal of a 

speed reduction, which was rejected by the US Government due to trade interests. That led the 

environmentalists to sue the National Marine Fisheries Service (a sub-agency of the National 

Oceanic and Atmospheric Administration) in 2005 for failing to protect the specie that is 

recognized as endangered by the International Union for Conservation of Nature and Natural 

Resources (IUNC) and also under the US Endangered Species Act. The NOAA proposed 

afterwards a speed limit on specific routes for large vessels during the calving season of the 
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whales. In August 2008, the Final Environmental Impact Assessment proposed six potential 

measures to protect the whales, including also possible speed limits.  This is a fine example of 

the real action in the field of protection of whales. 

The Bowhead whale, the true Arctic specie, was also widely hunted in the past. It was hunted 

by Basques, also called the northern right whale for its character to be the right to whale, later 

on called Greenland right whale. In this work I will use the name bowhead whale as it is 

usually called nowadays (scientific name: Balaena mysticetus). These whales have been 

whaled by Eskimos for centuries. It is calculated that the western Arctic population of them 

was about 30 thousand by the 1840s, the native people on both sides of the Bering Sea taking 

perhaps 100 animals annually.
190

 The current population of this specie is very close to 

extinction in waters east of Greenland. In the remaining waters of the eastern Arctic, the 

population is probably no more than a few hundred animals left. In the Sea of Okhotsk, the 

population is also only in the hundreds animal left. In the Bering, Chukchi and Beaufort seas 

the number is estimated to be around 10 thousand and to be increasing by about 3 per cent 

annually.
191

 There are set up the maximum quota for the catch of the bowhead whale in the 

Bering Sea by the Alaskan and Russian native groups. The bowhead and northern right whale 

hunters also hunted grey whales. The population of the grey whale is supposed to be around 

30 thousand and the quota for them is also established. The population of the narwhal whale, 

which used to be hunted by native peoples of eastern Canada, is estimated to be about 35 

thousand, but it is very difficult to get accurate numbers. The trade in narwhal tusks is now 

regulated by the Convention on International Trade and Endangered Species of Wild Fauna 

and Flora (CITES). 

Indigenous whaling in the Arctic 

As expressed by the International Whaling Commission, the indigenous or “aboriginal 

subsistence” whaling is of a different nature to commercial whaling and as such is not subject 

to the moratorium, which was established by the Commission in the 1982 as a result of whales 

being identified as being a depleted resource. The objectives for aboriginal subsistence 

whaling are to ensure that risks of extinction are not seriously increased by whaling, enable 

native people to hunt whales at levels appropriate to their cultural and nutritional requirements 

(called “needs”) and move populations towards and then maintain them at healthy levels.
192
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The majority of the aboriginal whaling is carried on in the Arctic. To understand the 

establishment of the quotas it has to be mentioned that the whaling in the Arctic is under 

difficult weather conditions and the weather play an important role in the success of hunting, 

therefore, in poor years it may not be possible to catch the expected numbers. For this reason, 

the hunters are allowed to carry over some part of the quota to the following years, but it has 

to be ensured that the total number of caught whales for the particular block is not exceeded. 

For the Bering-Chukchi-Beaufort Seas stock of bowhead whales, taken by native people of 

Alaska and Chukotka) the total of up to 336 bowhead whales can be landed in the period 

2013-2018, with no more than 67 whales struck in any year (and up to 15 unused strikes may 

be carried over each year). For the Eastern North Pacific grey whales, hunted by the native 

people of Chukotka and potentially by Washington State, the total catch for the years 2013-

2018 is 774 whales and the maximum in one year is 140 animals.
193

 Both of these were found 

by the Scientific Committee as not harming the stock, furthermore with the regulations such 

as the prohibition on the killing of calves. 

Greenland 

On the 2012 Annual Meeting in Panama, the one where the last strike and catch limits were 

discussed, the IWC was unable to reach agreement on strike limits for the Greenland. The 

previous limits for Greenland were: 

 An annual strike limit of 12 whales in the years 2008-2012 for the east Greenland 

common minke whale, which is hunted by Greenlanders, with any unused quota 

available to be carried forward to subsequent years provided that no more than 3 

strikes are added to the quota for any one year. In 2013, the Scientific Committee 

agreed that this trend would not harm the stock 

 An annual strike limit of 178 whales for the west Greenland common minke whale for 

the years 2010-2012 with an annual review by the Scientific Committee. (Any unused 

quota can be carried forwards so long as no more than 15 strikes are added to the 

quota for any year). In 2013 the Scientific Committee, according to a new analysis of 

the 2007 showing a slightly lower estimate, agreed that an annual strike limit of 164 

whales would not harm the stock. 
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 An annual strike limit of 2 whales for the west Greenland bowhead whale in the years 

2008-2012, in the 2013 the Scientific Committee agreed that an annual strike limit of 

two whales would not harm the stock. 

 An annual strike limit of 16 whales in the years 2010-2012 for the west Greenland fin 

whale, hunted by Greenlanders. In 2010 at the Meeting Denmark and Greenland 

agreed to voluntarily reduce further the catch limit for this stock from 16 to 10 for 

each year in 2010-2012. In the 2013, the Committee announced that the annual strike 

limit of 19 whales would not harm the stock. 

 An annual strike limit of 9 whales for the years 2010-2012 for the stock of the west 

Greenland humpback whales, while an annual strike of 10 whales agreed by the 

Committee to not harm the stock. 

So why did Greenland (Denmark) and the IWC not reach an agreement in 2012? And is the 

Greenlandic whaling sustainable? At the 2012 Annual Meeting in Panama, Denmark 

introduced a proposed Schedule amendment submitted by Denmark on behalf of Greenland, 

supporting it by two other documents and explaining that it was established by the 

Government of Greenland and had been the same for the last 20 years, namely 670 tonnes of 

whale meat on the West Greenland side. Denmark stressed the importance for the Greenlandic 

society and stressed that the Scientific Committee had agreed that the quota request would not 

harm the stock. Moreover, about the question of money, they said that today all activities 

involve money, and without it there was no possibility to conduct a proper effective fast kill 

of whales. Denmark’s proposal was supported by Norway, St Lucia, Japan, Iceland, St Kitts 

and Nevis, St Vincent and the Grenadines, Switzerland, Russian Federation and Antigua and 

Barbuda.  The problematic issue was the commercial part of the hunt, which Denmark tried to 

explain like that it wanted to improve the humaneness of the hunt and, therefore, asked the 

hunters to buy cannons and grenades, which were financed from the proceeds of the hunt as 

sold by the citizens of Greenland. It also stated to have new regulations on the management of 

large whales in Greenland and a strict regulation that every hunter must apply for a licence 

and after having caught a whale they have to stamp the licence before distributing the whale. 

However, the consensus was not reached. Afterwards, Denmark concluded a letter to the 

Commission, stating that it supports international cooperation on the conservation and 

management of whales and that it was hoping for dialogue and consultation with IWC 

partners on a proposal for a solution. However, in the letter it is stated that if there is not 
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found a solution consistent with the convention, Denmark intends to submit notification on 

withdrawal from the Convention on the Regulation of Whaling.
194

 But Denmark will remain 

in the organisation by now, as stated in another letter to the Commission from December 

2013, in which Denmark said, that they received a number of positive responses in support of 

aboriginal subsistence whaling in Greenland.
195

Denmark also expressed belief that a solution 

can be found, but for that Denmark should remain in the organisation. But it should be noticed 

that Greenland is in IWC represented by Denmark, but itself is a part of the NAMMCO, 

which supports Greenland’s requests.  

In the year 1998, the International Whaling Commission established a regular Commission 

agenda item called “Environmental Concerns”, which is focused on examination of the 

indirect factors (meaning the main factors the activities of human that can kill or wound 

animals such as whale hunting) that may have a negative effect on the whale individuals and 

their population. The aim is to examine the potential threats and where it is possible provide 

suitable mitigation measures.
196

 Besides the topics chemical pollution, cetaceans diseases, 

habitat degradation, marine renewable energy developments, climate change and ecosystem 

modelling, one of the topics is the anthropogenic sound. 

Another problem, when it comes to whales and vessels, is the problem of strikes. Many 

species of whales and dolphins are vulnerable to collisions with vessels. As noted by the 

International Whaling Commission, this is a problem for both – animals can be injured or 

killed, and vessels can sustain damage (serious or even fatal injuries to passengers have 

occurred involving hydrofoil ferried, whale-watching vessels and recreational craft).
197

 

6.3.2 Walruses 

In Greenland walruses occur on the north-west, west central and north-east coasts. In the 

north-east of Greenland, thanks to the lack of the indigenous population, the walrus 

population recovered to the previous pre-exploitation numbers, even though the total is no 

more than about 1 000 animals, on the other hand, the rise in human population on the north-

west and west coasts means that despite the regulation, for example, that only Greenlanders 

can hunt walruses, the walruses have not recovered and may well be in decline. Nowadays, 

there are estimated to be no more than 2 500 animals on the whole western side of Greenland. 
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The annual catch is about 200 animals, which is considered by almost all authorities to be 

above the level of sustainability.
198

 The population of the Pacific walrus is estimated to be 

about 200 thousand animals nowadays and the annual catch is about 3000-6000 animals by 

Russian and American native peoples. 

6.3.3 Seals 

Not all of the seals living in the Arctic region have been hunted commercially, however, some 

of them – harbour and hooded seals – have, and it caused significant depletion of the 

population that escalated in the regulation of the hunts. The most visible of the hunts is the 

hunt of the harp seal pups – “whitecoats” – the picture of the pups being beaten on the head 

with a club is quite famous. Despite the negative image of that and the scientific reports that 

the harp seal population is in decline, the annual killing of these mammals in Canada 

continues.
199

 

Also the history of the killing of harp seal pups is quite impressive – as causing a conflict 

between Norway and Soviet Union in 1920s in the area of the White Sea. The Norwegian’s 

sealing ships increased to a number of about 200 in the 1920s and the native people in the 

affected region in Russia complained, so the Soviet authorities sent a diplomatic note to 

Norway asking for restraint, which Norway ignored, and the conflict continued with more 

Norwegians ships. This conflict was even more difficult since Norway did not recognize the 

Soviet Union until 1924 and the Soviet Union itself lacked the navy, so it was forced to find a 

compromise. The conflict continued basically until 1936. The population of the harp seal is 

estimated to be about 3 500 thousand before this conflict and the overhunting in these years, 

while being about 2 500 thousands of animals now. The Pomors (the native people around the 

White Sea) still hunt the seals, but it is decreasing. It is held that, in 2008, about 10 thousand 

seal pelts were burned as they could not be sold.
200

  

The seal hunt and fur trade history is very interesting, but there was possibly the need of the 

fur for the people. Nowadays, there is hardly any need of the seal fur, however, the number of 

seal skins exported from Greenland in 2005 is estimated to be around 100 thousand and 

possibly even increasing up to about 125 thousands annually in the recent years.
201

 As the 

whaling, so seal hunting is a highly discussed topic having attention of the media. The term 
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sustainability is also in this case the cornerstone. It has to be distinguished between different 

kinds of the seal hunting. It has to be made a difference between the hunt in Greenland and 

Canada. The seal hunt made by the peoples of Greenland is even supported by the WWF and 

Greenpeace, claiming that it is very important for the Greenlandic culture and even for some 

people to maintain their livelihood. However, some other environmentalists disagree claiming 

that the hunters use nets to trap seals under the ice, what results in the slowly drowning of the 

seals.
202

 On the other hand, the seal hunt in Canada is usually criticized by these groups, 

especially because of the way how the seal pups are hunted. The Sea Shepherd Conservation 

society claims that the Canadian commercial seal hunt is “the largest mass slaughter of marine 

mammals in the world”.
203

 Currently, there are several agreements on the protection of the 

seal, as for example, the 1971 Agreement on Sealing and the Conservation of the Seal Stocks 

in the Northwest Atlantic between Canada and Norway.
204

 

6.3.4 Polar Bears 

Polar bear (Ursus maritimus) is classified as a marine mammal, because it spends most of its 

live on the ice of the Arctic Ocean. It is under the status vulnerable. The estimated population 

is between 20 and 25 thousand animals. They live in the Arctic, while because of the ongoing 

and potential loss of their sea ice habitat resulting from climate change, polar bears were 

listed as a threatened species in the USA, across their range, under the Endangered Species 

Act in 2008.
205

 There are currently many threats to the polar bear, mostly caused by the 

climate change and directly or indirectly by the loss of the sea-ice. Polar bear depends on sea 

ice, and nowadays it has to travel long distances in order to reach it or in some cases come 

ashore. That causes malnutrition especially for the females with cubs. Other reason of its 

malnutrition is the loss of the food for the polar bear. The fact that the polar bear appears 

more often onshore means that it meets more often the human – that sometimes brings 

conflicts that could end fatal for both parties. Other threat is the offshore oil and gas 

development and the shipping- as these are expected to increase in the Arctic – for the polar 

bear oil spill would be dangerous not just when they come in direct contact with the oil, but 

also the fact that such spill would affect the entire food chain. These activities also bring 

noise, and as such can cause disturbance to the polar bear.
206

 For the polar bear, as for the sea-
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ice depended specie, the protection of the so called “Last Ice Area” is important. This area, by 

scientists called also as natural “safety net” of ice in the High Arctic of Canada and 

Greenland, is presumed to be the last area of sea-ice in the Arctic and as such is important to 

protect it. The Agreement on the Conservation of Polar Bears is a multilateral treaty signed in 

1973 in Oslo by five countries – Canada, Denmark, Norway, the United States and the Soviet 

Union. In article I of this treaty, the countries agreed on the prohibition of taking the polar 

bears, by which is meant hunting, killing and capturing. The only exception to it is made in 

article III, and the exception is for taking them for bona fide scientific purposes, for 

conservation purposes, to prevent serious disturbance of the management of other living 

resources
207

, taking by local people using traditional rights and in accordance with the laws of 

that Party
208

or wherever polar bears have or might have been subject to taking by traditional 

means by nationals of the Party. Moreover, the skins and other items of value resulting from 

taking under conservation purposes or to prevent serious disturbance of the management of 

other living resources shall not be available for commercial purposes. Among further 

provisions, the agreement requires the parties to coordinate the research and consult the object 

of giving further protection to polar bears. Besides this circumpolar agreement, there are two 

bilateral treaties on the protection of the polar bear – one between the USA and Canada and 

the other one between the USA and Russia. Both of these treaties signed in the year 2000. 

Beside these treaties dealing particularly with the protection of the polar bear, it is also found 

in Appendix II to the Convention on International Trade in Endangered Species of Wild Flora 

and Fauna. This appendix includes species that are not necessarily threatened with extinction 

at present, but that may become so unless is closely controlled. The polar bear is also 

protected by the national laws of the countries where it lives. As mentioned above, the USA 

listed the polar bear as a threatened species under the Endangered Species Act. Russian 

considers the polar bear specie of concern. It is estimated that about 60 percent of polar bears 

live in Canada, where polar bears are listed as a species of special concern too. However, the 

population is threatened more and more. According to the IUCN Polar Bear Specialist Group, 

which recognize 19 populations of polar bears, in 2009 eight of them were declining, three 

were stable and one increasing, in compare with numbers from 2005, when five were 

declining, five were stable and two were increasing. In both years, for seven populations there 
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were insufficient data.
209

 In 2013 summary, four populations were declining, five stable and 

one increasing. 
210

 

6.4 The legal regulation of the underwater noise, impact on marine 

mammals 

In this chapter I would like to discuss the most significant legal regulation of the underwater 

noise, even if it is not focused on the territory of the Arctic.  

Marine Strategy Framework Directive is a European initiative that considers a multitude of 

anthropogenic “stressors” and their potentially cumulative effects. Member States are 

requested to develop an ecosystem-based approach to the management of human activities, 

enabling a sustainable use of marine goods and services. The objective is to achieve and 

maintain “good environmental status” by 2020, measured by 11 descriptors – the 11
th

 of them 

refers to underwater noise: “The introduction of energy, including underwater noise, must be 

at levels that do not adversely affect the marine environment”.  

The Helsinki Commission (HELCOM) aims to protect the marine environment of the Baltic 

Sea from all sources of pollution. It is an intergovernmental co-operation of Denmark, 

Estonia, Finland, Germany, Latvia, Lithuania, Poland, Russia, Sweden and the EU. Its work 

also addresses the underwater noise and impacts on marine mammals. 

The Agreement on the Conservation of Small Cetaceans of the Baltic and North Seas 

(ASCOBANS) specifically requires that all the parties address underwater noise. Regarding 

seismic surveys, operators are asked to time surveys outside of marine mammals’ presence, to 

reduce noise levels as much as possible, to monitor marine mammal presence, and to ensure 

no marine mammals are within short-range exclusion zones when operations commence. With 

regard to pile driving, operators are additionally asked to employ technical measures for 

sound absorption, and to employ measures for alerting marine mammals to the onset of pile 

driving (e.g., acoustic deterrence devices). 

The Agreement on the Conservation of Cetaceans of the Black Sea, Mediterranean Sea and 

Contiguous Atlantic Area (ACCOBAMS) calls for research and monitoring and few explicit 

recommendations on noise mitigation have been released, apart from reductions in vessel 
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speed, maintenance of propellers, timing of operations when marine mammals are less 

present, and noise reduction mechanisms 

There are also regulations concerning the underwater noise pollution in national legislatives. 

Here I would like to focus on the Arctic countries. Within these, the most significant 

regulation is in the USA. There are several acts that protect the marine mammals in the United 

States – the Endangered Species Act (ESA), the National Marine Sanctuaries Act and the 

Marine Mammal Protection Act (MMPA), which specifically protects marine mammals from 

anthropogenic noise. It is administrated by the National Marine Fisheries Service and the Fish 

and Wildlife Service. The latter has jurisdiction over species such as manatees, polar bears, 

walrus and sea otters. The National Marine Fisheries Service has taken a more active role is 

issues related to underwater noise. The Marine Mammals Protection Act was drafted in 1972 

in response to the high mortality rate of dolphins in tuna nets – the Act reduced by-catch by 

establishing a moratorium on all “takes” of marine mammals (with certain exceptions). The 

term “take” is here very wide and as a result of that the administration of the Act is quite 

difficult.
211

The MMPA defines this term as harassment, hunting, capture, killing or collection 

– or the attempt thereof. Harassment is defined as any act of pursuit, torment or annoyance 

that has the potential to injure or to disturb a marine mammal or stock in the wild. National 

Oceanic and Atmospheric Administration, (NOAA) under United States Department of 

Commerce, is currently developing acoustic guidance for assessing the effects of 

anthropogenic sound on marine mammal species.  

6.4.1 United Nations and the noise pollution 

The 1982 United Nations Convention on the Law of the Sea defines pollution of the marine 

environment as “the introduction by man...of substances or energy into the marine 

environment which results is...such deleterious effects as harm of living resources and marine 

life”. The obligation to protect the marine environment is embodied in Part XII of the United 

Nations Convention on the Law of the Sea. The issue of the underwater noise pollution is 

constantly included in the UN Secretary-General’s Report on Oceans and the Law of the Sea 

from 2004.
212

  The Report from 29
th

 of August 2011 addressed under the chapter Protection 

and preservation of the marine environment and sustainable development the problematic of 

the “Ocean noise”. The Report of the Secretary-General on Oceans and the Law of the Sea 
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from 2011 states: “There is a general recognition that human-generated underwater noise is a 

source of marine pollution and poses a threat to marine ecosystems and living resources”. In 

this report the Secretary-General refers to the Resolution 61/222 of The General Assembly, 

which in paragraph 107 requested the Division to compile studies that it received from States 

and intergovernmental organizations. The report says that, in the time of reporting, no studies 

were received by the Division. In that resolution on “Ocean and the law of the sea” adopted 

on 20
 
December 2006, the General Assembly “encourages further studies and consideration of 

the impacts of ocean noise on marine living resources, and requests the Division to compile 

the peer-viewer scientific studies it receives from Member States and to make them available 

on its website.” Then, the Division for Ocean Affairs and the law of the Sea in a note verbale 

addressed to all the Member States referred to paragraph 107 of the above mentioned 

resolution and informed Governments of the procedure for the submission of peer-reviewed 

scientific study(ies) to the Division.
213

 Nowadays on the website the submissions sent to the 

Division can be found – the submissions of Belgium, USA and ACCOBAMS (by the 

Permanent Secretariat of the Agreement on the Conservation of Cetaceans of the Black Sea, 

Mediterranean Sea and Contiguous Atlantic Area). Just to note the UN General Assembly 

addressed the issue of the underwater noise pollution for the first time in the resolution from 

2005, already stating the encouragement of further studies and consideration on the impact of 

ocean noise on marine living resources.
214

 Also the United Nations Open-ended Informal 

Consultative Process on Oceans and the Law of the Sea (UNICPOLOS) addressed the issue in 

its Report to the UN General Assembly from 2006, while suggesting that the implementation 

of the ecosystem approach should be achieved also by “understanding, through increased 

research, the impacts of underwater noise on marine ecosystems and taking them in 

account.
215

 The ecosystem-based approach together with the precautionary approach were 

mentioned as fundamental principles with the wide acceptance within the international 

community during the meeting of the Working Group established by the UN General 

Assembly in 2004 to consider the conservation and sustainable use of marine biodiversity in 

areas beyond national jurisdiction, where it was also recognized “that other growing human 

pressures, including from ocean noise and dumping, required urgent action through 

international cooperation and coordination.
216

 The Report of the Secretary-General from 2011 
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in the chapter dedicated to “Ocean Noise furthermore speaks about the activities of the 

International Whaling Commission, Marine Environment Protection Committee and about the 

regional actions.  

6.4.2 Noise pollution under other cooperation 

International Whaling Commission 

The Scientific Committee of the International Whaling Commission has been examining the 

impact of the anthropogenic sound on the whales for many years. They have already 

addressed the issue of noise in the years 1998, 1999 and 2000. In 2004, a mini-symposium 

was held to broadly consider the issue of anthropogenic noise. In 2006, a two-day meeting 

was held that focussed on seismic surveys. In 2010, the focus was on examining concerns 

related to the “masking” effect of anthropogenic sounds on cetaceans, related to low 

frequency noise. What is interesting from the legal point of view, some IWC Scientific 

Committee members contributed to the development of guidelines for mitigation and 

monitoring when conducting seismic surveys in an environmentally of Sakhalin Island in the 

Russian Federation, which is a primary feeding area for gray whales. In the report it is said 

that seismic surveys involved in oil and gas exploration and development employ powerful, 

repeated airgun pulses. That noise is dangerous for nearby animals and can force whales to 

move away from their best feeding areas. According to the Western Gray Whale Advisory 

Panel’s (WGWAP) recommendations, the Sakhalin Energy postponed a seismic survey, in the 

meantime measures to monitor and minimize the impacts of the survey were developed 

collaboratively by both and were put in place by the company in 2010.The final plan 

“Monitoring and Mitigation Plan” was one of the most complete whale-focussed monitoring 

and mitigation plans developed for a seismic survey anywhere in the world.
217

 In 2011, the 

Commission noted that there was considerable evidence that anthropogenic noise could affect 

beaked whales. It recommended the continuation and expansion of studies of how the 

anthropogenic noise, especially from naval sonar and seismic survey airguns, affected 

ziphiids.
218

 

NAMMCO 

NAMMCO – The North Atlantic Marine Mammal Commission is an international body for 

cooperation on the conservation, management and study of marine mammals in the North 
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Atlantic. The NAMMCO Agreement, which was signed by Norway, Iceland, Greenland and 

Faroe Islands, entered into force in 1992. According to the NAMMCO, it focuses on modern 

approaches to the study of the marine ecosystem as a whole, and to understanding better the 

role of marine mammals in this system. From my point of view, this treaty and organisation, 

is an example that the Arctic States prefer to focus on the regional cooperation rather than 

being party to the international agreements.  

IMO 

The International Maritime Organization has stated that noise from ship traffic is a hazard to 

the marine environment. 

OSPAR 

Convention for the Protection of the Marine Environment of the North-East-Atlantic 

(OSPAR) entered into force in 1998. OSPAR is a mechanism by which fifteen Governments 

of the western coasts and catchments of Europe (Iceland and Norway included), together with 

the European Union, cooperate in order to protect the marine environment of the North-East 

Atlantic.
219

 Under OSPAR fall five maritime areas – one of them are the Arctic Waters. 

OSPAR addresses the underwater noise pollution in its Assessment of the environmental 

impact of underwater noise from 2009. Another OSPAR document dealing with the 

underwater noise is the “MSFD Advice Manual and Background document on Good 

environmental status – Descriptor 11: Underwater noise”. The OSPAR Commission includes 

15 European countries and the European Commission, representing the European Union and 

its aim is international cooperation on the protection of the marine environment of the 

northeast Atlantic. According to Christine Erbe
220

, the Commission recently reviewed the 

potential effects of man-made underwater sound on marine life and concluded that there was 

not enough scientific information to evaluate the effectiveness and adequacy of current 

measures for the protection of marine life, and called for more research on animal audition, 

behaviour and distribution, as well as man-made noise characteristics, distribution and 

budgets, and mitigation. They also noted a lack of standardisation of environmental impact 

assessments. Following suite to conclusions of the Quality Status Report 2010 and the 

Environmental Impact of Human Activities Committee, a drafting group under the lead of 
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Germany and the UK is currently developing a proposal for OSPAR guidance on the 

environmental impacts of underwater noise and mitigation measures. 

Protection under the CMS Convention and the CITES Convention 

Prior to the LOS Convention, there were recognized three approaches concerning of marine 

biological diversity - the regional approach, the species specific approach and the activity 

specific approach.
221

 The regional approach aims to conserve marine ecosystems in specific 

marine space or a habitat. The species-specific approach seeks to conserve a certain category 

of species. The 1979 Convention on the Conservation of Migratory Species of Wild Animals, 

also called Bonn Convention, is a very good and important example of this approach. The 

purpose of this Convention is to protect migratory species of wild animals living within or 

passing through one or more national jurisdictional boundaries. This agreement, also known 

as CMS, is a framework convention. To the date of 1
st
 November 2013 not all the Arctic 

States were parties to this agreement. A typical example of the third approach is the 1973 

Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES 

or Washington Convention). All the Arctic States are parties to this agreement. Iceland and 

Norway (as well as Japan) have reservations to some baleen whale species. 

Under the International Convention on Migratory Species, the draft resolution on adverse 

anthropogenic marine/ocean noise impacts on cetaceans and other biota urges Parties to 

undertake environmental assessments of underwater noise, adopt mitigation measure and 

develop guidelines by monitoring of ambient noise, studying the sources of noise, compiling a 

reference noise signature database, characterising sound propagation studying bioacoustic 

impacts, and investigating the benefits of noise protection areas. 

6.4.3 Protection through the environmental principles 

An interesting approach to try to understand the underwater noise pollution and its (possible) 

regulation by law could be the point of view of the basic environmental law principles. One of 

the main (international) environmental principles in respect with the whales is the principle of 

precautionary. This approach is very common for the anti-whaling supporters. The countries 

that do whale hunting always argue with high numbers of these animals and the low number 

of the caught individuals. The opposite group answer with the precautionary principle 

claiming that, in fact, nobody knows how many of these animals live in the seas. And that is 

true. The research has some numbers, but they agree that it is very difficult to monitor these 
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animals, and they are developing the monitoring means. The generally accepted articulation 

of the precautionary principle could be found in the Principle 15 of the Rio Declaration from 

1992 which says: “In order to protect the environment, the precautionary approach shall be 

widely applied by States according to their capabilities. Where there are threats of serious or 

irreversible damage, lack of full scientific certainty shall not be used as a reason for 

postponing cost-effective measures to prevent environmental degradation.” From my point of 

view, this citation should be taken in account when talking about the underwater noise 

pollution and the marine mammals. The precautionary principle, as being a customary 

principle of international environmental law, should be applied even though it is not explicitly 

mentioned in the international law dealing with the problem. The precautionary principle has 

been in the latest years incorporated into many laws at domestic, regional and international 

levels. Not just the Rio Declaration is a clear international document where it is stated, 

although is it sometimes stated to not have reached the status of custom yet. The 

precautionary principle basically means that when an activity is supposed to be done it should 

be proven that it will not create unacceptable impacts on the environment. In the face of 

scientific uncertainty, the environment should rather be protected than the activity made and 

also the absence of hard scientific data about the impacts should stop the activity in order to 

protect the environment.  In favour to the use of the precautionary principle we can 

understand the United Nations Agenda 21 and its Chapter 17, which refers to the need for 

“new approaches to marine and coastal area management and development, at national, 

subregional, regional and global levels, approaches that are integrated into content, and are 

precautionary and anticipatory in ambit”. This approach, which stresses the precautionary 

principle, should be applied to all types of pollution, including underwater noise pollution.
222

 

The precautionary principle also raises some difficult questions in regard to interpretation and 

implementation. The potential level of harm that would invoke the precautionary principle has 

not been established in international agreements and is still an object to further discussion. To 

decide what risk is acceptable is problematic and the critics of the precautionary principle 

claim that it is too vague to serve as a regulatory standard.
223

 Sometimes the precautionary 

approach is seen such as a course of the policy and perspective in environmental law and as a 

potential brake for very risky activities more than being a real legal principle. 
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6.4.4 Conclusion 

In order to conclude on the problem of the underwater noise pollution, I must say that there 

are still no international treaties or laws that specifically address the use of sonar or the 

emissions of underwater sound in territorial waters or on the high seas. Shipping remains 

unregulated in regard to noise emissions. I have read some articles in which the authors tried 

to interpret the international and national instruments very extensively in order to see in them 

some kind of regulation of the underwater noise. This approach is not good neither – because 

it would give us the feeling that there is actually some kind of regulation and that a further 

action and regulation are not necessary. And that is not true. The lawyers can see some kind 

of regulation, can even argue with the precautionary principle, but a clear regulation is 

needed. Principle 16 of the Rio Declaration expresses: “National authorities should endeavour 

to promote the internalization of environmental costs and the use of economic instruments, 

taking into account the approach that the polluter should, in principle, bear the cost of 

pollution, with due regard to the public interest and without distorting international trade and 

investment”. This principle is generally known as the polluter-pays principle. So, what may 

be the use of this principle in the light of the underwater noise pollution? With respect to the 

Arctic region, Principle 22 of the Rio Declaration looks as it may have a significant 

importance. This principle that we can call like “Access and Benefit Sharing regarding 

Natural Resources”
224

 states that: “Indigenous people and their communities and other local 

communities have a vital role in environmental management and development because of 

their knowledge and traditional practises. States should recognize and duly support their 

identity, culture and interests and enable their effective participation in the achievement of 

sustainable development.” The chapter Marine Pollution in the Training Manual on 

International Environmental Law of UNEP in speaks about the Vessel-Based Sources 

Pollution and does not mention the noise pollution. In the part dedicated to offshore 

hydrocarbon and mineral recovery it is said that “currently, deep seabed mining is not a 

source of marine pollution”. I have to disagree with this statement, because this activity 

creates noise pollution as well. This part says that the pollution controls concerning activities 

in the deep seabed are to be formulated by the International Seabed Authority which has 

formulated a Mining Code for deep seabed operations and is developing guidelines for 

assessment of possible environmental impacts arising from seabed exploration. Since there 
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have been many calls stating that the underwater noise is a problem, there is not enough 

action under the international law to face the problem. 

7 Conclusion 

7.1 The present situation 

Currently, the law of the sea – and especially the United Nations Law of the Sea Convention – 

provides a solid basis for the governance of the Arctic region. The United States are not yet a 

party to the Convention, however, the Arctic coastal states declared in the Ilulissat 

Declaration from 2008 their respect for the law of the sea and also that they feel committed 

by it. The Law of the Sea Convention has definitely become customary law, and that, except 

for some provisions, is expressed also by the United States. The Ilulissat Declaration shows 

also in other aspects the potential development of the legal regulation of the Arctic and the 

States supported the work of the International Maritime Organisation. In this respect, the 

legally binding Polar Code is expected, however, it would be appropriate to strengthen the 

aspect of the environmental protection within that document. In respect to the extended 

continental shelf of the Arctic States, the commitment to peaceful and orderly settlement of 

any possible overlapping claims contained in the Ilulissat Declaration makes it clear as of 

today that all Arctic States seem to be willing to undertake marine delineation and 

delimitation in the high north in accordance with the law of the sea. Against this background, 

expectations voiced that Germany might be willing to accept the role of a mediator in the 

struggle for the Arctic natural resources, appear both promising and challenging.
225

  

7.2 The possible future 

The Arctic is governed by domestic and international legal instruments and soft law regional 

agreements. The most significant regional cooperation is through the Arctic Council. The 

domestic law of the Arctic countries is of course influenced by international commitments. 

The international attention on the Arctic is increasing, therefore, it is useful to be aware of the 

possible scenarios for its future governance. The first one, inspired by the Antarctic and its 

governance, is some kind of “Arctic Treaty” as a comprehensive binding international regime. 

This scenario is currently highly unlikely to happen and in that sense the Ilulissat Convention 

has clarified the situation. The continuance of the existing soft law regime is the most likely 
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scenario for the future. However, there could be much improvement, so in my opinion, the 

current governance regime can be maintained, but it would be good to search and eliminate its 

gaps and inefficiencies. For example, reform could be made to the protection of Arctic 

biodiversity, through strengthening existing domestic action under international agreements, 

such as the Convention on Biological Diversity, and promoted through the Arctic Council, 

strengthening existing international regimes like the OSPAR Convention or fishery regimes, 

or through development of a new international regime to cover high seas issues. There have 

also been suggestions that negotiations under the Law of the Sea Convention for the 

management of areas beyond national jurisdiction may provide a catalyst for nations to agree 

that cooperation and sustainable development is an appropriate outcome in the face of 

regional claims and tensions.
226

 

In March 2014 in the European Parliament as a legislature passed a resolution containing a 

proposal to establish a North Pole sanctuary that would rule out development outside the 

regional states’ off-shore territory, as informed the Arctic journal.
227

 The Members of the 

European Parliament called for the establishment of a sanctuary in the high seas region 

around the North Pole, among other measures. Clause 38 of the resolution from 12
th

 March 

2014 states that the European Parliament: “Supports the initiative by five Arctic coastal states 

to agree on interim precautionary measures to prevent any future fisheries in the Arctic high 

seas without the prior establishment of appropriate regulatory mechanisms, and supports the 

development of a network of Arctic conservation areas and, in particular, the protection of the 

international sea area around the North Pole outside the economic zones of the coastal 

states.”
228

 This zone, being around 2.8 million square kilometres, would according to Neil 

Hamilton be “the biggest conservation zone in existence, protecting fish stocks, ice-dependent 

species, and a huge variety of cold water species”.
229

However, “this document asks for a 

precautionary approach – not ban on drilling altogether”. He continues and adds that “if you 

are serious about protecting this fragile, vulnerable ecosystem then it is madness to allow oil 

platforms and giant drilling ships anywhere near it.” Greenpeace, therefore, asks in its 

campaign “Save the Arctic” for a creation of the global sanctuary around the North Pole, and 

ban of offshore drilling and destructive industry in the Arctic.
230

 The European Parliament 
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also stressed the need for a binding agreement on pollution prevention at the Arctic Council, 

following the Greenpeace requests, according to which the previous agreements on oil spill 

are not sufficient. This move is in the opposition of the current positions of the members of 

Arctic Council who have resisted calls for permanent protection of the Arctic region. Only 

Finland recently adopted the sanctuary proposal as official policy. The other members of the 

Arctic Council rejected any creation of a legal framework similar to the Antarctic Treaty and 

stressed out the importance of the Arctic Council and the significance of the United Nations 

Law of the Sea Convention as a sufficient legal basis for the Arctic region. To ensure 

sufficient prevention of oil spills it would be necessary to adopt similar measures by all the 

Arctic Countries. 

Nowadays, the political situation seems to be difficult. Icelandic government proposed 

withdrawal from European Union talks and we can observe people protesting against that. 

Also the future role of the Arctic Council is not certain and clear, especially nowadays when 

we can observe statements as the one of the Icelandic prime-minister Sigmundur 

Gunnlaugsson commenting that the Russia’s actions in Ukraine may cause problems for 

international cooperation in the Arctic. “It makes other governments more worried about what 

might happen in the future, so it creates a sense of insecurity and maybe lack of trust, If what 

we see in Ukraine turns out to be an exception and Russia goes back to friendly relations with 

its neighbours, then it should not have an effect”, said he during his visit of Canada, which 

aim was among others also to strengthen the business cooperation between Canada and 

Iceland.
231

 

To conclude this, it is necessary to say that the future of governance of the Arctic is full of 

uncertainty. The Arctic is changing due to the climate changes and the states – not just the 

Arctic ones – are interested in its potential – living and non-living resources as well as the 

possibility of shipping. The approach to the Arctic governance would be the concept of 

“common good”, rather than national self-interests. Also the precautionary and multilateral 

approach to the issues should be applied. The scientific research should be supported, and the 

science should be respected, for example, in respect with maritime jurisdiction claims, safety 

of the shipping and of course protection of the environment (in respect to the marine 

mammals and the underwater noise of course too). The way in which I hope and which 
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mankind should support is without a doubt the way of sustainable development, peace and 

international cooperation in the Arctic.  

7.3 Reduction of the impact of ice-free Arctic on marine mammals 

Arctic oil and gas drilling 

The Washington Post informed that the Federal Government of the United States proposed 

rules that would allow the use of seismic air guns and other methods of exploring the ocean 

floor off a huge swath of the southern United States. This shows us that the oil and gas 

drilling would continue and also that the air guns are going to be used in the future, rather 

than other methods of exploring being supported. There has been much discussion about this 

step in the United States. On one hand, conservationists have questioned the need to explore 

for oil and gas in the Atlantic Ocean and hold that blasts from the air guns harm marine life, 

while on the other hand, the argument of the other camp is that the rules are designed to 

eliminate or mitigate the potential effects of such activities on marine mammals, fish, sea 

turtles, birds and bottom-dwelling life. In order to protect the endangered North Atlantic right 

whale and nesting turtles, the rules would prohibit the use of air guns in certain areas and at 

certain times during migration and nesting periods. Moreover, vessels would be required to 

employ passive acoustic technology to determine when marine life is nearby instead of the 

visual spotting that relied upon in the past. So, some restrictions in order to protect the 

environment are made – in order to protect the right whale – there is a ban on the use of air 

guns within 20 miles off the coast from November to April. However, some environmentalists 

say that it is an insufficient measure in order to protect the right whale and that the alternative 

technologies should be better investigated in order to do not put the animals at risk.
232

 This is 

a good example on future development in the protection of the marine life against the 

underwater noise. Some action will take place, but the environmentalists would always want 

more. This is also an example for that the precautionary principle is quite problematic in order 

of interpretation – for the Government, they can feel that they are following the precautionary 

approach by taking the above mentioned measures, for some environmentalist the 

precautionary approach is to ban the oil and gas exploring and exploiting activities or at least 

to ban the use of the air guns. 
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How can the impact of sound on Arctic marine mammals be reduced? Of course, there are 

many solutions and many proposals, for example, the ban of oil and gas development in the 

Arctic area. But in this place I would like to focus on more specific solutions or proposals 

which could be done in order to enhance the protection of the marine mammals and allow the 

above mentioned activities such as oil drilling and shipping in the Arctic. For the offshore oil 

and gas industry, reduction and mitigation efforts can include a cessation of seismic and 

development activities during known periods when high concentrations of marine mammals 

are likely to be present. There is also an option to impose a sound “budget” to limit the 

amount of sound from industrial activities that conducted at one time. Mitigation also could 

include modifying or shutting down the sound when marine mammals are detected within a 

specified “zone of influence” or slowly increasing the volume of the sound source to provide 

animals the opportunity to leave the area before the loudest noises begin. In relation to the 

noise from air guns, there is a possibility of new mapping technologies which can replace the 

seismic air gun surveys, but they are still considered to be unproven or too costly – the 

proposed solution is to focus on the support of their development and improvement. The 

possible technologies include marine vibroseis, which limits sound energy at frequencies 

above 100 Hz, the use of ambient sound sources such as wind, waves, and micro-earthquakes 

to image the sub-seafloor, or the use of bubble net curtains or other damping devices around 

air gun arrays to limit the horizontal transmission of sound. The development of these 

technologies should continue and should be supported, also the exploration companies should 

be encouraged to continue developing means of reducing or quieting air guns in the Arctic. 

Reducing the number of simultaneous surveys or repeat surveys also will help to limit 

anthropogenic sound
233

. From my point of view, generally, the exploration and exploitation 

companies should be encouraged and induced to develop and support the development of new 

and better techniques, more environmentally friendly and also improve the safety of the 

activities. The principle of using the best available techniques should be respected. 

The shipping 

The proposals on how to reduce the impact of Arctic shipping on marine mammals could be, 

for example, to impose speed limits, develop a standard for measuring radiated sound from 

vessels or implement quietening technologies on vessels to reduce sound in the environment. 

To reduce ship strikes of marine mammals, location of shipping lanes and timing of transit 

could be regulated by an agreement on an international level. The research has shown that, for 
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example, the majority of western Arctic bowhead whales head south along the western side of 

Bering Strait in Russian territorial waters, during their fall migration. So moving southbound 

shipping lanes to the eastern side of the strait in USA waters may be one way how to reduce 

ship strikes mortality for their population. Reducing shipping or moving shipping lanes and 

improving tracking of ships in the Arctic through the Automatic Identification System should 

permit a better understanding and reduction of the total amount of sound during important life 

history events, such as calving, mating, and feeding, or Alaska Native subsistence activities, 

such as coastal whaling. This shows, that not just the research on how to reduce the sound 

should continue, but also the research on the behaviour of the marine mammals, because just 

through combination of the researches and methods we can find a solution to how to reduce 

the impact of human activities on marine mammals. Furthermore besides above mentioned 

mitigation measures, there are others – for both activities – offshore oil and gas development 

and shipping. These measures could involve closing areas at specific times as permanently 

closing in areas with the highest ecological value or where species are most vulnerable. To 

efficiently do this, it is essential to identify areas and times of the year when marine mammals 

may be most affected by increases in anthropogenic sound. It means that, with the increase of 

the oil and gas activities and shipping in the Arctic, there should also be appropriate support 

of the research dedicated to reducing the impact of these activities on the environment and 

effort to ensure sustainability of those activities. It is important to carry out the research and 

monitoring to better understand the sensitivity of marine mammals to noise, because many 

questions about Arctic marine mammals and the impact of the anthropogenic sound in their 

ecosystem remain unanswered. According to Kate Stafford and her study called 

Anthropogenic Sound and Marine Mammals in the Arctic from July 2013
234

 the main 

questions are as following: 

 What is the best way to document the response of Arctic marine mammals to sound? 

 In what areas and during what times of the year are marine mammals most affected by 

anthropogenic increases in sound? 

 What are the cumulative effects of increases in ambient sound levels for Arctic marine 

mammals? 

 What effect does the decrease in seasonal ice cover have on ambient noise levels? 
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Seattle, see:  http://oceansnorth.org/sites/default/files/attachments/arcticnoise_final_web_1.pdf 



102 

 

 Are there differences in responses to sound or its impacts on marine mammals specific 

to species, age, sex, or season? 

 What are the most effective mitigation strategies for reducing potential impacts? 

 What evidence in there of marine mammals being struck by vessels? 

 What cumulative effect has noise in the marine ecosystem had on the ability of Alaska 

Natives to successfully pursue subsistence practices?
235

 

 

To conclude on this problematic, I would like to say, that it is very important to take into 

account results of scientific research and support a further one; respect basic legal principles; 

and propose more precise legal regulation, especially in the regime of hard law. 
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Table of treaties, cases and other documents 
The United Nations Law of the Sea Convention (1982) 

 

The Ilulissat Declaration (2008) 

 

The Agreement on Cooperation on Marine Oil Pollution, Preparedness and Response in the 

Arctic 

 

Convention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR 

Convention) 

Offshore Oil and Gas Guidelines 

The Agreement Concerning Cooperation of Measures to Deal with Pollution of the Sea by Oil 

or Other Harmful Substances 

Agreement on Cooperation Relating to the Marine Environment (1983) 

International Convention for the Prevention from Ships (MARPOL Convention)  

IMO Guidelines for Ships Operating in Arctic Ice-Covered Waters (IMO Arctic Shipping 

Guidelines) 

Directive 2002/49/EC of the European Parliament and of the Council of 25 June 2002 relating 

to the assessment and management of environmental noise 

Rules of navigation on the water area of the Northern Sea Route, Russia, see:  

http://www.arctic-lio.com/docs/nsr/legislation/20130425185806en-Rules_unof.pdf 

 

U.S. Strategy in the Arctic: Energy, Security, and the Geopolitics of the High North, see: 

http://csis.org/files/media/csis/events/080723_arctic_event_summary.pdf 

 

Basics of the state policy of the Russian Federation in the Arctic for the period till 2020 and 

further perspective, see: http://www.arctic-

lio.com/docs/nsr/legislation/Policy_of_the_RF_in_the_Arctic.pdf 

 

National Strategy for the Arctic Region, May 2013, see: 

http://www.whitehouse.gov/sites/default/files/docs/nat_arctic_strategy.pdf 

 

The Greenland Self-Government Arrangement, see: http://www.stm.dk/_p_13090.html 

Arctic Policy of Iceland: http://nordurslodanetid.is/en/island-og-nordhurslodhir/stefna-islands-

i-malefnum-nordhurslodha 

 

EU Arctic Policy, http://eeas.europa.eu/arctic_region/index_en.htm 

Russian NSR Transit Rules and Regulations, 

see:http://weathernews.com/TFMS/topics/seminar/2012/pdf/16th/NSR/3_Russian_NSR_Rule

s.pdf 

Anglo-Norwegian Fisheries, U.K. v. Norway, Order, 1951 I.C.J., 117 (Jan. 18) 
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