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Abstract  

  

 The objective of this research paper was to study how the EFTA-EEA state Iceland 

functions within the two pillar system of the EEA Agreement. More specific, to review 

firstly, which opportunities the state has to influence EU Directives that are at a later state 

implemented into Icelandic national law and secondly how the state uses those 

opportunities. For this purpose, the Directives on cross-border healthcare were chosen for 

three reasons; Firstly, they were in the implementation process when this paper was being 

written; Secondly, with them, the EU law are reaching into new fields formerly under the 

authority of each member state; And thirdly, they concern us all as they concern the 

healthcare systems of the EEA member states. The conclusion is that Iceland has narrow 

chances to influence the shaping of EU law at the legislative proposals preparation phase, 

and in this specific case, those chances were not used due to limited administrative 

capacity. The structure of the EEA Agreement in itself makes it difficult for Iceland to 

influence EU-EEA decision making as neither Icelandic ministers nor parliamentarians are 

partakers in the day-to-day decision making framework of the EEA institutions. Which 

leaves the handling of the EEA legislation to a great extent in the hands of decision makers 

within the EU institutions as well as with Icelandic civil servants. Althingi’s only change to 

raise concerns is at the final stages of the EU-EEA decision-making process and the EEA 

bodies are largely unknown to the public. Yet, Iceland is implementing Directives, that are 

established by the European legislator at a supranational level and has narrow changes to 

influence them although they are enforced at the national level at a later stage. It was 

substantiated that lawmaking that happens without Icelandic representation within the 

EEA, is a norm. This has been described as the self-inflicted hegemony of the EU’s associated 

non-member states. The new law on cross-border healthcare which will be implemented in 

Iceland in June 2016, concern us all. They allow all EEA citizens, although under conditions 

set by each state, to seek healthcare in the other EEA states and be reimbursed by their 

home state. This affects both citizens and the healthcare systems of the EEA states. 
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 Útdráttur 

 

 Markmið þessara rannsóknarritgerðar er að kanna hvernig virkni EFTA-EEA ríkisins 

Íslands er háttað innan tveggja stoða kerfis EES Samningsins. Eða öllu heldur, að kanna í 

fyrsta lagi, hvaða tækifæri ríkið hefur til þess að hafa áhrif á tilskipanir Evrópusambandsins 

sem á seinni stigum eru innleiddar í lög íslenska ríkisins og í öðru lagi, hvernig ríkið nýtir 

þau tækifæri. Í þessum tilgangi voru tilskipanir um heilbrigðisþjónustu yfir landamæri 

valdar af þremur ástæðum; Í fyrsta lagi voru þær í innleiðinga ferlinu þegar þessi ritgerð er 

skrifuð; Í öðru lagi, hafa Evrópulög með þeim teygt sig inn á nýjar slóðir sem hingað til hafa 

verið á forræði hvers aðildarríkis; Í þriðja lagi varða þau okkur öll þar sem að þau varða 

heilbrigðiskerfi innan EES ríkjanna. Niðurstöðurnar eru að möguleikar Íslands til þess að 

hafa áhrif á mótun Evrópu laga á frumstigi gerðar lagafrumvarpanna eru þröngir, og í þessu 

sérstaka tilviki voru þeir möguleikar sem voru fyrir hendi ekki nýttir vegna takmarkaðrar 

getu stjórnsýslunnar. Uppbygging EES-Samningsins í sjálfum sér gerir Íslandi erfitt fyrir að 

hafa áhrif á Evrópusambands-EES ákvarðanir þar sem hvorki íslenskir ráðherrar né 

þingmenn taka þátt í dagsdaglegri ákvarðanatöku innan EES stofnanarammans. Þetta skilur 

meðhöndlun EES löggjafarinnar að miklu leyti eftir í höndum stjórnenda innan 

Evrópusambands stofnananna og einnig íslenskra embættismanna. Eini möguleiki Alþingis 

til þess að bera fram álitaefni er á lokastigi Evrópusambands-EES ákvarðanatökuferlisins 

og EES stofnanirnar eru að miklu leyti óþekktar almenningi. Samt sem áður innleiðir Ísland 

tilskipanir sem Evrópu löggjafinn setur á yfirþjóðlegum vettvangi og hefur þrönga getu til 

þess að hafa áhrif á þær þó þeim sé á síðari stigum framfylgt innan ríkisins. Rök voru færð 

fyrir því að lagagerð sem á sér stað án fulltrúa íslenska ríkisins sé venja (norm) innan EES. 

Þessu hafa sumir lýst sem sjálf-völdu ofurvaldi Evrópusambansins, yfir ríkjum sem tengjast 

því en eru ekki Evrópusambands ríki, og að þetta hafi þau sjálf kallað yfir sig. Nýju lögin um 

heilsugæslu yfir landamæri sem verða innleidd á Íslandi í Júní 2016, varða okkur öll. Þau 

veita EES borgurum, undir skilyrðum settum af hverju ríki, rétt til að sækja sér 

heilbrigðisþjónustu í hinum EES ríkjunum og fá endurgreiðslu frá sínu heima ríki. Þetta 

hefur áhrif á bæði borgara og heilbrigðiskerfi EES ríkjanna. 
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Abbreviations and terms 

 CEC: Council of the European Communities  
 CJEU: Court of Justice of the European Union 
 EC: European Community 
 ECJ: European Court of Justice (The informal name of CJEU) 
 EEA Agreement: European Economic Area Agreement 
 EFTA: European Free Trade Association 
 EFTA states: Iceland, Liechtenstein, Norway and Switzerland 
 EFTA-EEA states: Iceland, Liechtenstein and Norway 
 EHIC: European Health Insurance Card 
 ESA: EFTA Surveillance Authority 
 EU: European Union 
 MP: Member of parliament 
 QMV: Qualified majority voting 
 SEA: Single European Act 
 State A : The home state of an individual. Were the individual is insured.  
 State B : The state where an individual is treated 
 TFEU: Treaty of the Functioning of the European Union 
 UCM: Union des Caisses de Maladie  
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1. Introduction 

 

The European Economic Area (EEA) Agreement was signed in 1992 and entered into 

force on the 1st of January 1994 (Mendez-Pinedo, 2009). Today, the EEA member states are 

31, a combination of the EU’s 28 member states and three out of four of the EFTA states, 

Iceland, Liechtenstein and Norway (EFTA, 2015a). Switzerland, the fourth EFTA state, is not 

a member of the EEA but has a bilateral agreement with the EU (EFTA, 2013). The EEA 

Agreement brings together the 31 member states in a “single market”, referred to as the 

“Internal Market”. The EEA Agreement includes EU legislation covering the four freedoms, 

the free movement of goods, services, people and capital within the 31-member state’s. The 

EEA Agreement also covers cooperation in other fields such as research and development, 

education, social policy, the environment, consumer protection and tourism and culture. 

Together, these additional fields are known as the “flanking and horizontal” policies. It is 

stated on the EFTA’s webpage that with the Agreement, equal rights and obligations of both 

individuals and economic operators are guaranteed. Excluded from the EEA Agreement are 

the: Common Agriculture and Fishery Policy (although the Agreement does contain 

provisions on trade with these products as well as general principals on food productions); 

Customs Union; Trade Policy; Common Foreign and Security Policy; Justice and Home Affairs 

(even though the EFTA states are a part of the Schengen Area); and Monetary Union (EFTA, 

2015a).  

The goal of this research paper is firstly, to shed a light on Iceland’s abilities to 

influence and shape EU legislation concerning the EEA Agreement, as an EFTA-EEA state. 

And secondly, to take a close look at one example of how EU legislation affects the state’s 

system. For this purpose, the EU legislation on cross-border healthcare, adopted by the EU 

on February 2011 (Busse, 2011) and by the EEA Joint Committee in July 2014 (EFTA, 2014, 

July 14th), will be examined. The Directives under consideration are Directive 2011/24/EU 

on cross-border healthcare and Directive 2012/52/EU on acknowledgement of medical 

products.  

The main objective with the two Directives on cross-border healthcare is to insure 

EEA citizens the right to seek healthcare in all other EEA states and be reimbursed by their 

home state’s insurance scheme. The Directives also promote cooperation between 
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healthcare providers within the EEA states (Althingi, 145. 2015-2016 Congress. Samantekt 

um þingmál: Sjúkratryggingar og lyfjalög). The legislative process on cross-border 

healthcare will be reviewed from the need for a clearer environment in cross-border 

healthcare first arising within the EU until its current status in Iceland where the Directives 

have been implemented into Icelandic law.  

The scenario that the law on cross-border healthcare came to exist in will be 

described as well as the contents of the laws.  The impact that the law on cross-border 

healthcare will have on both the Icelandic healthcare system as well as Icelandic citizens will 

be evaluated. Throughout the paper, whether or not the neo-functionalist theory of spill-over 

effects can explain the expansion of EU law, in this case in the healthcare sector by bringing 

about increased rights of EEA citizens towards receiving cross-border healthcare, will be 

evaluated.     

 The three research questions are firstly, which opportunities did the EFTA-EEA state, 

Iceland, have to influence the EUs Commission’ initial legal proposal on cross-border 

healthcare and how did it use those opportunities? Secondly, what effects will the new law 

on cross-border healthcare have on the Icelandic healthcare system and citizens? And 

thirdly, can the extension of EU law on cross-border healthcare be explained with spillover 

effects? 

The first question derives from the assumption that with the EEA Agreement Iceland lost 

a part of its legislative sovereignty, namely to a great extent of all law that the EEA Agreement 

covers. Article 99 of the EEA Agreement states that when a new legislation is being drafted 

that concerns fields governed by the EEA Agreement, the EU’s Commission shall informally 

seek advice from experts of the EFTA state’s in the same way as it seeks advice from the EU’s 

member state’s experts. Or, as is stated in Article 99(1) of the EEA Agreement:   

 
As soon as new legislation is being drawn up by the EC Commission in a field which is governed by this 
Agreement, the EC Commission shall informally seek advice from experts of the EFTA States in the 
same way as it seeks advice from experts of the EC Member States for the elaboration of its proposals.  
 
When transmitting its proposal to the Council of the European Communities, the EC Commission shall 
transmit copies thereof to the EFTA States (EFTA, 2014, 14 October:32). 
 

The word “informally” in this statement brings forth further questions as what does that 

actually mean? How is this procedure being performed in practicality? It is further stated in 
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Article 99 that when the EU’s Commission transmits its proposal to the Council of the 

European Communities (CEC) it shall also transmit copies to the EFTA states. Before the CEC 

reaches a decision there is a continuous information and consultation period during which 

the contracting parties have the opportunity to consult each other in the EEA Joint 

Committee at significant moments at the request of either side. In Article 100 it is further 

stated that the EU’s Commission shall ensure expert’s from the EFTA state’s as wide a 

participation as possible according to the areas concerned, when preparing drafts to be 

submitted subsequently to the committees, which assist the Commission in the exercise of 

its executive powers (EFTA ,2014, 14 October). Whether or not the EFTA-EEA states are able 

to influence the shaping of the Commissions legal proposal and decision taken at the EU´s 

Parliament and Council at that stage through such participation is yet another question. 

The second part of the first research question arrives from an assumption made from this 

point, that is, that limited administrative capacity causes the state to use the opportunities 

that it gets to influence EU legislation insufficiently. For this research paper, the law on cross-

border healthcare has been chosen to review Iceland’s participation during this process. The 

goal is therefore not to generalize about the states participation but to closely look at this 

one specific case and seek answers to the three research questions asked. The law on cross-

border healthcare was chosen as they were in process when this was written and concern 

all of us as they concern the healthcare sector. By asking the second question the aim is to 

cast a light on the functional changes that the new law will bring about and what they will 

mean for the healthcare system as well as Icelandic citizens. The third research question 

askes weather spillover effects can explain the process as well as the reason why the EU 

legislation, which is implemented into the EEA Agreement, is constantly reaching out to new 

fields, formerly under the sole control of each EEA member state.  

When looking into the first question research answers will be sought from the EEA 

Agreement, the procedures both within and between the EFTA and the EU’s Commission, as 

well as the Icelandic Ministries involved with this legal proposal. The aim being to seek out 

the opportunities that the state was offered and following, how the state was willing and able 

to use those opportunities.  

To answer the second research question on the functional changes that the legislation on 

cross-border healthcare will bring about, the systematic changes in the Icelandic insurance 
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system will be reviewed as well as possible changes within the hospitals and other 

healthcare providers. The aim is to evaluate possible costs and benefits of the legislation as 

well as the effects it will have on the healthcare system. The experience of other EEA states 

that have already implemented the legislation will be examined to speculate on how much 

the new legislation will be used by Icelanders as well as citizens of other EEA member states. 

An interesting field in this regard is weather this will relief some of the more pressured areas 

of the healthcare system by for example reducing waiting lists etc. There are many 

interesting and important aspects that will be touched upon as who will be able to take 

advantage of these opportunities, how will security and quality be controlled and monitored, 

will the patients be provided with interpreters etc.  

The intention with the third research question is to answer weather an explanation can 

be sought in the neo-functionalist theories and then especially in the theory of spillover 

effects. The purpose being to enable understanding of why Iceland is implementing EU law 

of which it has limited power to control or even merely have influence on. Also, to explain 

the process of the EU legislation that seems to be constantly entering into new fields at the 

cost of national governments. An attempt will also be made to explain with spillover effects 

what drives the extension of the EU law in reaching new fields. As has been stated, the law 

on cross-border healthcare will be used, that is to say, it will be tested weather their 

existence can be explained by spillover effects. 

As the law on cross-border healthcare is a contemporary phenomenon of which the 

author has no control over and benefits from being evaluated by looking at its historical 

evolvement as well as the context in which they came to exist in, the qualitative method of 

an explanatory single case study has been chosen as the appropriate method for this 

research. The aim being to explain how Iceland used the opportunities it had to influence the 

EU´s Commission’s initial work on the legislative proposal of cross-border healthcare. How 

those new law will change the state´s existing healthcare system and how possible the four 

freedoms are causing EU law to extend to new areas due to spill-over effects. Such questions 

of either, “how” and “why” deal with operational links that need to be traced over time, as 

opposed to being looked at as mere frequencies or incidences. Three characteristics of case 

studies can be described as following; Firstly, they cope with technically distinctive 

situations that will have more variables of interest than data points; Secondly, a case study 
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relies on multiple source of evidence, with data needing to converge in a triangulating 

fashion1; And thirdly, a case study benefits from a prior development of theoretical 

propositions to guide data collection and analysis2 (Yin, 2014). In an effort to gather accurate 

references on the subject that cast a light on it from different perspectives, in addition to 

written and online references, answers to specific questions will be sought from the Icelandic 

ministries involved. This will be done both through emails and by phone calls. The officials 

will be asked of Iceland’s stand on the Directives on cross-border healthcare and how the 

state used the opportunities granted to voice its concerns or how the state made an effort to 

influence the shaping of the Directives and where in the process that occurred.     

The paper is divided into five main chapters. This introductory chapter, were the purpose 

with the paper has been described and both the hypothesis held when starting this journey 

as well as the research questions have been introduced.   

The goal with the second chapter is to introduce neo-functionalism and especially 

spillover effects. The uprisings and falls of neo-functionalist theories will be briefly described 

as well as how theorists of this school of thought have described how spillover effects take 

place within the legal system of the member states.  

The third chapter will start by describing the chosen subject on cross-border healthcare. 

In the first section steps taken prior to the law on cross-border healthcare will be described. 

This section will thus start with a description on how the EU’s legal environment looked like 

before the two important cases of Kohll and Decker were brought before the Court of Justice 

of the European Union (CJEU). The CJEU took a stand that EU law did apply to healthcare in 

the earliest cases brought before it on the subject and has thus plaid an important role in 

shaping the environment (Barnard, 2013). Those cases started the dialogue between various 

groups on the need for EU law on cross-border healthcare. The second sectors of this chapter 

will then describe the adopted legal environment on cross-border healthcare with 

emphasize on Directive 2011/24/EU, which along with Directive 2012/52/EU now awaits 

                                                           
1 In this research resources are sought from books written of the material, newspaper 
articles, organizational reports, EEA Agreement, EU Treaties, international organizations 
websites, published articles, speeches held at Althingi and television news programs 
interviews with stakeholders. 
2 In this research, theoretical support is sought from the neo-functionalist theory of spill-
over effect. 
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being implemented into Icelandic law. The goal with the chapter is to cast a light on how 

those laws came to be and how they looked like when they were adopted into the EEA 

Agreement in July 2014.        

In order to understand the process of how EU laws become EEA law and are from there 

implemented into Icelandic law, the fourth chapter starts by describing the EEA Agreement 

in the first sector. What it covers, how its member states cooperate and how the EEA 

Agreement is executed within two pillar system. The difference between two legal systems 

of the EFTA and the EU will also be explained. From there, the next step is to trace the process 

in further detail of how laws that have been implemented into the EEA Agreement by the 

EEA Joint Committee, become Icelandic law. After having traced how the two Directives on 

cross-border healthcare came to exist within the EU and at a later stage were implemented 

into the EEA Agreement, the process is traced further on towards the implementation in 

Iceland. Both the initial legislative proposal 636 of the 144th congress and legislative 

proposal 228 of the 145th congress will be described and the changes made during this 

process will be tracked. The second sector of the chapter will start by evaluation of which 

opportunities Iceland had to shape the Directive on cross-border healthcare and how it was 

able to use those opportunities. This is followed by an evaluation of how the Directive on 

cross-border healthcare will affect both the Icelandic citizens and the Icelandic healthcare 

system. Finally, in the fifth and concluding chapter, answers to the research questions will 

be gathered and the findings of the research paper evaluated.  
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2.  Theoretical approach: Neo-functionalism, spillover effects 
 

In this chapter explanations will be provided for why it is relevant to apply neo-

functionalist theories to the research ahead. Some of its historical facts will be traced as how 

this field of theories started, then became highly criticized and unpopular but then re-

entered the field again in the 1990s. During that period new fields of neo-functionalist 

assumptions were introduced as amongst others the field of legal integration theories and 

they will be the focus point in this research. One of the most important and ongoing 

assumptions of neo-functionalism is that of spillover effects and a special emphasis is put on 

explaining how that process works, which variables lead up to the process and which actors 

initiate it. One of the hypothesis made at the beginning of this research paper is that spillover 

effects can explain the expansion of EU law entering into new fields of the EEA Agreement 

and thus of the national law of the EFTA-EEA member states. Legal integration theory 

explains the process of how individual actors are the driving force of legal integration as 

they’ve been provided with incentives to act as such.   

In this chapter an example is provided of how an economic operator, based on the 

four freedoms, can push spillover effects forward as he has been given incentives to do so. 

This example and the effects of spillover effect that it stimulates can be put into context with 

why there now exist new EU laws on cross-border healthcare and of the necessity to 

implement them in the whole EEA area and thus also into the EEA Agreement. Based on the 

four freedoms, amongst other rights, people are allowed to live, work and enjoy services in 

the EEA area and as the early rulings of the CJEU indicated long before the two Directives on 

cross-border healthcare came to exist, this also applies to the healthcare sector.   

  

2.1 Neo-Functionalism: Spillover effects in EU law 

 
For theoretical support explanations are sought from neo-functionalism. It is 

particularly relevant as neo-functionalist approaches seek to understand firstly, why states 

accept the idea of being part of an international or supranational organizations and secondly, 

the reasons for, processes leading to and consequences of regional integration (Saurugger, 

2014). Neo-functionalism is one of the basic theories of European integration and is closely 

related to Erns B. Haas who wrote his PhD on the European Coal and Steal Community (ECSC) 
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in the late 1950s and as a part of it developed the concept of neo-functionalism. Neo-

functionalism started as a critique of functionalism amongst other approaches. Authors 

within the field sought to explain regional- and especially European integration by looking 

at domestic factors. Their approach was to analyze political systems and administrative 

structures of the founding states of the European Community (EC), focusing on political elite 

parties, governments and interest groups such as employers’ associations and trade unions. 

Neo-functionalists’ take on international relationships was in sharp contrast to that of the 

then dominant field of neo-realism who sought explanations of regional integrations by 

exogenous causes, that is to say the existence of an external enemy which caused smaller 

states to join forces with larger ones in order to increase their forces. Neo-functionalist 

theories emphasize the complexity of the variables leading to political decisions and 

highlight the consequences of integration processes, i.e. the change in values, beliefs and 

interest that they bring with them (Saurugger, 2014). In the following statement Haas 

reflects upon how those changes might come upon, change the scenario and create other 

needs. He states:  

 
Does not the Functionalist notion of function also carry the connotation of cognitively perceived need 
on the part of the actor, leading to the creation of an organizational task designed to meet the need? If 
so, cannot the implementation of the task carry with it consequences not planned or intended by the 
actor, which may then somehow transform both the organization and the actor’s initial perceptions? 
The task may be carried out to fulfill the initial need but once implemented, it may create an entirely 
new situation, setting up novel relationships affecting the total context in which action takes place. In 
that event, has the notion of function not been linked again, however involuntarily, to a system of some 
kind? (Haas, 1964: 6). 
 

Haas argued that it was not ideologies that pushed for deeper integration but 

functional necessities. Therefor a customs union could operate with better efficiency if the 

participant states would create stable exchange-rate parities. Exchange-rate coordination 

would call for wider cooperation in monetary policies, which would then in turn lead to the 

establishment of an economic and monetary union. This is a description of how spillover 

effects work on further integration in a linear manner and are a progressive phenomenon. 

Once started, a dynamic will have been started that will continue the process (Saurugger, 

2014).  

Neo-functionalists assumed that economic interest groups were the central actors 

and that those who triggered spillover effects were more likely to be non-state actors than 
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sovereign states. They would then drive the process by lobbying national governments and 

administrations for greater integration (Saurugger, 2014). Barnard provides an example of 

how neo-functionalist would explain how the interest of an economic actor operating in 

more than one member state could push for further integration. The example describes how 

technical pressures would push for integration in other sectors as soon as a state had 

integrated one sector of its economy, usually an area of low controversy. It is of a company 

called Cutting Edge, a successful manufacturer of lawnmowers in the U.K, which wishes to 

break into new markets to sell more of its lawnmowers, with resulting benefits in terms of 

economies of scale. First, it needs to be able to sell its products in the other member states 

and thus export them from the U.K. and import them to the other member states without 

fiscal or non-fiscal barriers to trade. Second, the company needs to be able to promote and 

sell the lawnmowers in the other member states without restrictions. This, Barnard states, 

is provided for with the EU Treaties, especially Article 30 TFEU on customs duties, Article 

110 TFEU on taxation, and Articles 34-5 TFEU on freedom to import and export. Moving 

these barriers proves however to be insufficient as Cutting Edge soon discovers that the 

levels of noise emission from lawnmowers permitted in France is lower than that in the UK 

and still lower in Germany. Either, Gutting Edge needs to redesign its lawnmowers or there 

needs to be a harmonized standard within the member states enacted by the EU. In fact, the 

EU has now used its powers under Article 114 TFEU to enact a Directive on “the 

approximation of the laws of the member states relating to the noise emission in the 

environment by equipment for use outdoors”. But even with this harmonized standard, the 

company is faced with a problem of currency fluctuations, often caused by governments 

using the exchange rate as a tool of economic policy, which makes it difficult for it to price its 

lawnmowers effectively. For Cutting Edge a single currency and thus monetary union is the 

only solution. For a monetary union to work there needs to be centralized control of state 

expenditure. Thus a monetary union creates a strong pressure for an economic union with 

economic and fiscal policy being regulated centrally for the whole area of the common 

market. Today, an economic and a monetary union has become a reality in the Euro-zone 

states. Lastly, this in return pressures for a political union to ensure political accountability 

of the economic actors (Barnard, 2010). 
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 The above example, Barnard states, demonstrates how the process of integration 

involves a gradual reduction in the power of national governments and a commensurate 

increase in the ability of the EU’s supranational institutions like the Commission and the 

European Parliament, to deal with sensitive politically charged issues. Barnard however 

notes that others, as Keohane and Hoffman, have in their reformulation of neo-functionalism 

recognized that successful intergovernmental bargaining is a prerequisite to any form of 

spillover effects. They state that spillover effects do not occur in a vacuum but do require 

positive action on the part of the member states (Barnard, 2010).  

The so-called empty chair crisis, when the France president De Gaulle recalled the 

French representative in Brussels and stated that France would not take its seat in the 

Council until it had its way, put a stress on the theory in 1965. The 1970s and 1980s were 

also a difficult time as many criticized it and questioned for example the inevitability of 

spillover effects as well as the capacity of the spillover mechanism to function in times of 

economic slowdowns as the theory had been brought about during a period when economies 

were starting to boom (Saurugger, 2014). As Niemann and Schmitter point out, more 

orthodox theorists of international relations stated that neo-functionalists underestimated 

the continued impact of sovereignty and nationalism as barriers to the integration process. 

The neo-functionalist answer to this criticism was that incidents like the empty chair crisis 

did not prevent further expansions of the tasks and authority of the EU in the longer run 

(Niemann, Schmitter, 2009).  Emperical events in the 1990s, like; the deepening of the 

European integration through increased use of qualified majority voting (QMV) in many new 

policy areas, the transfer of new competencies to the European level, the reinforcement of 

the European Commission, amongst other– led to the re-launch of neo-functionalist 

approaches (Saurugger, 2014).   

One of those approaches is that of legal integration theories. Scholars within that field 

use neo-functionalist assumption to argue that the role of the CJEU is similar to that of the 

Commission. They state that a correlation exists between the activism of the CJEU and the 

passiveness of other EU institutions. After the resolution of the empty chair crisis the 

Commission seemed to have lost its role as a main driver for the European integration and 

that the CJEU had replaced it (Saurugger, 2014). Saurugger argues that the most important 

legal doctrines of the Court emerged between the mid 1960s and mid 1980s with the Courts 
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rulings of direct effect and the supremacy of European law over national law (Saurugger, 

2014). Individuals as legal actors are what neo-functionalist, that have been linked with the 

field of legal integration theories, focus at in order to explain judicial behavior in legal 

integration. The assumption is that the EU’s legal system has expanded and prospered by 

creating individual incentives to motivate actors within EU institutions and within national 

legal systems to promote legal integration.  Burley and Mattli argued that the structure that 

the CJEU put into place allowed the pursuit of self-interest to drive the process of legal 

integration. With this structure, individual litigants, their lawyers, and lower national courts 

participated in the construction of the community legal system (Alter, 1998). Alter states:  

 
The Court´s incentive structure gave national legal actors a “direct stake” in continued legal 

integration, so that promoting legal integration advanced the financial, prestige or political power of 

national legal actors: individual European citizens got new rights and legal tools to promote their own 

interests through legal integration; lawyers specializing in EC law got more business through the 

growth and expansion of EC law; legal scholars supported legal integration through favourable 

doctrinal writings which parenthetically increased the demand for university professors to teach EC 

law and enhanced individual career prospects within the legal services of the European Union and the 

ECJ itself;… (Alter, 1998: 238-239). 

 

Alter further states that the ability of national judges to refer cases to the ECJ gave them more 

power in relation to politicians as with that ability they could conduct the same type of 

review as higher court judges which was an incentive for them to refer cases to the ECJ. He 

states that the ECJ had enhanced its own authority through its far-reaching decision (Alter, 

1998).  

Haas’s assumption on individual behavior was that actors’ identities and loyalties 

would shift through the process of integration and that their interest would become 

permanently melded with the larger process of integration. On the same note Burley and 

Mattli hold the view that national legal actors pursuing their interests within the European 

Community’s (EC) legal framework will always lead to increased legal integration. They do 

not go as far as Haas does but at the same time do not explain where actors might stop seeing 

an interest in further legal integration. Alter states that the neo-functionalist argument of 

Burley and Mattli is a legalist one that has theory of interests of legal actors grafted on to it. 

And that it relies on legal logic and functional spillover effects to explain the expansionary 

driver of the legal integration. With this theory they are unable to explain significant time 
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lags, variation in legal integration within countries and cross-national variation in legal 

integration. It also cannot explain periodic reverse trends in legal integration, which is when 

legal integration is not a one-way ratchet of increasing expansion and penetration of EC law 

into the national legal realm, as well as national refuse, which happens when national courts 

refuse to accept CJEU jurisprudence (Alter, 1998).  

Neo-functionalist theories explain political acquiescence to legal integration. Alter 

explains the term, political acquiescence, as the incremental nature of the legal integration 

which upgrades common interests, making little steps in integration seem tolerable and 

refusing the little steps seem disproportionately sever. On this, Burley and Mattli argue that 

the technical nature of law provides a mask and a shield, which limits the ability of political 

influence on legal integration, implying that in most cases the political process does not 

influence the legal process of integration, as it is unable to pierce the shield of law. They do 

acknowledge that this can happen but fail to state why and how politician can possible piers 

both the mask and the shield (Alter, 1998).   

 

2.2 Summary  
 

This research paper makes an attempt to understand the process of how EU law 

becomes EEA law and from there, national law of the EFTA-EEA member states. Theoretical 

support is sought from neo-functionalist theories, which, as has been described in this 

chapter, aims to understand first, why states accept the idea of being a part of international 

or supranational organizations. Second, which processes lead to integration? And third, what 

the consequences of integration are.  

The theories of neo-functionalism are closely related to Ernst B. Haas who developed 

the concept in the late 1950s. In order to explain European integration, neo-functionalist’s 

observed domestic factors, the political systems and administrative structures of the 

member states. In their theories the complexity of the variables leading up to integration and 

the consequences of them (integration) are a special driving force for further integration. 

Here, spillover effects, the core of the theory comes into effect. In the chapter it is explained 

how a change in one area calls for a change in another area. Also, how an organizational 

change due to integration can lead to changes in initial needs and values of the stakeholders. 
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It is also explained how economic interest groups and non-state actors are assumed to be 

central actors that lobby national governments and administrations for further integration 

in this process of spillover effects. As neo-functionalism is one of the basic theories of 

European integration, some of the historical facts, the falls and uprising of neo-functionalist 

theories are traced. The neo-functionalist theory of legal integration is introduced as it 

explains how spillover effects take place within the legislation of the member states and the 

role that the CJEU has played in that process. The assumption made is that individuals have 

been provided with incentives to motivate other actors both within the EU institutions and 

national legal systems to promote legal integration. Also, that the CJEU has created this 

incentive structure that has provided national legal actors a direct stake in continued legal 

integration.  

The example of Cutting Edge demonstrated how a change in the legal environment 

can lead to another becoming necessary in order for, in this case, an economic actor to 

function in the internal market of the EU. With the four freedoms, people are allowed to live 

and work in all the EEA member states. This can lead to other needs such as cross border 

healthcare. One example would be a person that had permanently moved to another member 

state but might still want to seek healthcare services in the original home state. The example 

could also be reversed, a person working in an EEA member state other than the person’s 

home state might want to seek healthcare there. The hypotheses made at the beginning of 

this research paper is that the for freedoms are the reason why the new EU Directive on 

cross-border healthcare came to exist, has now been implemented into the EEA Agreement 

and the national law of the EFTA-EEA member states. The next chapter will amongst other 

describe how based on the four freedoms, individuals started the dialogue for the need of 

clearer EU law on cross-border healthcare when they brought their cases before the CJEU.  

 

3. The regulatory framework prior to the two Directives on cross-border healthcare 

and their content 

   

Prior to the two Directives on cross-border healthcare, cross-border healthcare took 

place within three different legal frameworks. The main rule under the existing regulation 

was that it was the authorities in each member state that authorized, or not, a patient to 
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receive healthcare in another member state. Alongside with those regulations there also 

existed various cooperation between hospitals in different member states which 

stimulated both patient inflow and outflow. In many cases this proved to be beneficial as 

for example learning opportunities were created, waiting list were shortened and in some 

cases this meant less travelling for patients. In other cases, patient outflow created 

problems in the long run as with the patient went the money from the local system to 

another member state. This caused, amongst other, all building up of the local system to be 

challenging due to lack of funding, specialist leaving the home state and patients having to 

travel to another member state for certain healthcare (Baeten, 2011). To this scenario the 

CJEU rulings in 1998 were added. With its rulings in the cases of Kohll and Decker the 

dialogue on a need for a clearer regulatory framework started and it also created a new 

scenario for EU citizens as after these rulings they had the right to receive healthcare and 

buy healthcare products in another member state and be reimbursed as if they had done so 

in their home state (Busse, van Ginneken, Wörz, 2011). In other words, the CJEU ruled that 

the four freedoms, in these cases the freedom of services and the freedom of goods, also 

applied to the healthcare sector in spite of the existence of a regulatory framework stating 

otherwise by requesting EU citizens to get pre-authorization in those cases (Barnard, 

2013).    

This chapter is divided into to two main sections. In the first section the scenario 

prior to the existence of the two Directives on cross-border healthcare will be described. 

The main regulatory framework, cooperation between institutions and the two cases of 

Kohll and Decker will be described, as they demonstrate the significant role that the CJEU 

has played. These two cases changed both the scenario and perceived rights of EU citizens 

significantly. In the second section the EU’s two Directives on cross-border healthcare and 

recognition of medicines between the member states will be described.   

 

3.1. Healthcare within the EU´s member states and the evolvement of cross-border 

healthcare 
 

Healthcare has traditionally been provided for on a regional basis with members of 

each state paying into states systems through taxation or by paying a premium into an 
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insurance scheme. In return those who pay into the system, the citizens of each state, 

receive healthcare from a locally based provider (Barnard, 2013). Within the EU’s member 

states, access to healthcare is considered as an essential right. It is even stated in the 

Charter of Fundamental Rights of the European Union3, that a high level of human health 

protection shall be ensured in both definition and implementation of all Union policies and 

activities (Busse et al., 2011). In Article 35 of the Chart the following is stated:   

 

Everyone has the right of access to preventive health care and the right to benefit from medical 

treatment under the conditions established by national laws and practices. A high level of human 

health protection shall be ensured in the definition and implementation of all Union policies and 

activities (European Parliament, 2000: 16). 

 

The legal status of the Charter of Fundamental Rights was left open when it was 

unanimously approved by the European Council at the Biarritz Convention in 2000. In the 

TEU it is stated that the Union recognizes the rights, freedoms and principles as they are set 

out in the Charter and following its recognition was also stated in the Lisbon Treaty 

(Chalmers, Davies, Monti, 2010). Busse et al. concluded in 2011, that although the EU is 

meant to ensure the above stated rights in policies and activities, in reality, surprisingly 

little was known of how access to appropriate services was facilitated within and between 

the member states. Also, that there existed a huge divergence between the member states 

regulatory frameworks, which they regarded as being problematic as both regulations and 

measures to facilitate and prohibit access within countries directly impacts cross-border 

access to health care services and therefor, patient mobility within the EU. They state that 

in principle though, most of the member states have systems of universal public coverage 

that covers the entire population, defined by legal residence or citizenship. With some 

exceptions, in general, the vast majority of EU citizens and residents are eligible for near-

universal coverage for health care by their state’ health care system (Busse et al., 2011).   

                                                           
3 Because the rights of individuals within the EU were established at different times, ways and 
forms, for clarification the EU decided to bring them all together in one document, The Charter 
of Fundamental Rights of the European Union. It contains rights and freedoms under six titles: 
Dignity, Freedoms, Equality, Solidarity, Citizens’ Rights and Justice (European Union, European 
Commission (2015a).  
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With aging population and increased demands for expensive technical equipment’s, 

all of the EU’s member states have been facing financial difficulties and have struggled to 

balance the demands of their citizens with limited budgets. Faced with this, the member 

states have had to react with cost controls, including rationing through waiting lists 

(Barnard, 2013). In 2005, a Eurostat´s research revealed that all the member states scored 

high in “no unmet need for medical examination and treatment”, or higher than 70% 

(Busse et al., 2011). Dissatisfaction and experiences involving deficiencies in the healthcare 

system at home are often what motivates people to seek health services in another member 

state. That being said, the willingness to travel for care varies greatly between member 

states, as well as amongst social groups within them. Some competent authorities and 

health insurers, have for specific procedures, been contracting with healthcare providers 

abroad and have informed their patients of various options in order for example to ensure 

timely treatment for their patients. There has also been an increase in individual doctors 

and hospitals cooperation. A cooperation of that kind also falls under cross-border 

healthcare as the term applies to medical doctors and nurses that travel abroad for training 

and to work temporarily or permanently. This cooperation can also take place without any 

travelling through telemedicine. Cross-border healthcare includes collaboration between 

providers and competent financing institutions (Busse, Ernst, Figueras, Palm, van 

Ginneken, Wismar, 2011).   

 In her 2011 report, Baeten outlined the possible impacts that cross-border 

healthcare could introduce, based on what was already known about the impact of cross-

border healthcare, found in existing research results and literature. The report concluded 

that when looking at the financial site of funding institutions and public authorities, several 

factors of cross-border healthcare could lead to increased cost. Amongst others were; Costs 

of necessary actions when establishing processes of pre-authorization4. As one example, in 

the Meuse-Rhine region, the Dutch and German health insurers estimated the additional 

                                                           
4 In those cases purchasers of cross-border healthcare must, along side with the national 
authorities, assess weather the health care abroad under consideration is eligible for funding. 
This assessment includes checks on weather the healthcare conforms with the applicable 
regulations and monitoring of the authenticity of invoices as well as prescriptions (Baeten, 
2011).   
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cost for providers and purchasers to increase by 5% due added administrative burden.  

Another example of how cross-border healthcare can affect states financial site is when 

healthcare providers in different countries decide to cooperate. This can take place for 

example when the population is too small in one state to carry out a certain healthcare. 

Malta is an example of such case, there, an action of this kind has been taken in cases of 

healthcare where investment costs have been too high, patients too few and professional 

staff, if employed to perform the procedure under consideration, would quickly become 

deskilled. The darker side of this process is that along with patients receiving healthcare in 

another state goes the funding of it. This can be a vicious circle as Greece felt the hard way 

in the 1990ts when outflow of patients created pressure on attempts to build up the 

domestic healthcare infrastructure (Baeten, 2011). 

 When it comes to access Baeten’s 2011 report found that both outflow and inflow of 

patients due to cross-border healthcare can cause problems. An example of how patient 

outflow can become problematic for domestic healthcare systems has been described 

above (money leaving with the patients). Patient inflow can also become problematic as 

they have the potential to provoke capacity problem or for example when providers in the 

host healthcare state have a financial interest in giving priority to foreign patients. People’s 

different insurances was also found to affect access to cross-border healthcare as well as 

the type of illnesses they were dealing with. Receiving cross-border healthcare had the 

potential of being more complicated for people with complex or expensive health 

problems. Patients also needed to be fit to travel in order to receive cross-border 

healthcare. The possibility of receiving cross-border healthcare was also found to be 

connected to the social status of the patients. An example of this was found in Greece in the 

1990ts. Different sickness funds of the private sector, the civil servants sector, bank 

employees, self-employed tradesmen and rural workers led to significant differences in 

access to care abroad. On the other side of the coin Baeten´s report also found great 

advantages, some of which could reduce waiting lists and thus increase access. One 

example of a stimulation of such scenarios were when healthcare providers were closer in 

another state then within the patient’s resident state (Baeten, 2011).  

 About quality, Baeten’s report found that cross-border healthcare had proved to be 

beneficial in the way that hospital staff in different states learned from each other and 
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hospital services improved. Amongst examples of that provided in the report are hospitals 

in Belgium that improved their procedure due to treatment of foreign patients. Because of 

cooperation with a Dutch university hospital they decided to create a new position of 

“patient information” accordingly to what was being practiced in the Netherland. Patient 

inflow and outflow also affected quality and in the case of seasonal inflow some state’s 

increased for example their employee number. This scenario had the potential of leading to 

increased quality due for example to learning opportunities between healthcare systems. 

Patient outflow was also found to have the potential of affecting states healthcare quality. 

As a reaction to patient outflow, states are known to take several defensive actions to 

prevent it from happening. As was stated earlier the main consequences for domestic 

systems of patient outflow is money leaving with the patients to other states which can 

then lead to lack of resources to preserve and improve domestic infrastructures. The report 

found that even when states had not been dealing with substantial patient outflow but 

faced the willingness of citizens to travel to another state for healthcare, political pressure 

to improve the domestic system would in some cases escalate and thus affect the 

healthcare quality. It is also stated in the report that the scenario, when patients had the 

opportunity to travel abroad for healthcare or purchasers could arrange contracts with 

providers abroad, had the potential of breaking any regional monopoly. Which again had 

the effect to encourage providers to perform better, charge lower prices, reduce waiting 

time and improve services (Baeten, 2011).                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              

 

3.1.1. Regulation 1408/71, EHIC and pre-authorization procedure and cross-border 

contracts 
 

Prior to the two Directives on cross-border healthcare, cross-border patient 

mobility took place within three different legal frameworks. These frameworks are: 

Regulation 1408/71, which covers both the EHIC (European Health Insurance Card, 

formerly E111) and the pre-authorization procedure (E112); Cross border contracts; and 

the Kohll/Decker procedure, which was enforced by the CJEU on the bases of two elements 

of the four freedoms, namely that of the freedom of services and the freedom of goods 

(Baeten, 2011). In this sub-chapter the first two frameworks will be explained. The third 
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framework which came to existence due to the rulings of the CJEU in the two significant 

cases of Kohll and Decker will then follow in the next sub-chapter.  

The Social Security Regulation 1408/71 is the only express provision made 

originally by Union law for treatment in other member states. In that Regulation, Article 

22(1) required the home state (state A) to meet bills incurred by citizens of state A being 

treated in state B (the member state where an individual is treated) in two scenarios. 

Firstly, when they needed emergency medical treatment using a form then called E111 and 

now the European Health Insurance Card (EHIC); and secondly, where they had been 

specifically authorized to receive non-emergency treatment in state B using the so called 

E112 form. In the event of the second case, Article 22(2) explains in which scenarios 

authorization could not be refused. According to the Article an authorization could not be 

refused if the treatment was among the benefits provided in state A and when state A was 

unable to treat the patient within the time normally necessary for obtaining the treatment 

in state A. In those cases, if the cost in state B was higher than in state A, state A had to meet 

those additional costs, when authorization had been granted. In those cases, where 

authorization was needed for treatment, Article 22(2) put the funder of the healthcare, not 

the patient, in charge of the decision. Those cases were relatively rare in the past. Since 

March 2010 Regulation 883/04 replaced Regulation 1408/71 and emergency health 

treatment has been provided under Article 19(1). To travel for the purpose of receiving 

treatment is covered by Article 20, which still requires authorization (Barnard, 2013). It is 

here that the question of the four freedoms arises. Article 56 in the Treaty of the 

Functioning of the European Union (TFEU) states the following:  

 

Within the framework of the provisions set out below, restrictions on freedom to provide services 

within the Union shall be prohibited in respect of nationals of Member States who are established in 

a Member State other than that of the person for whom the services are intended. 

 

The European Parliament and the Council, acting in accordance with the ordinary legislative 

procedure, may extend the provisions of the Chapter to nationals of a third country who provide 

services and who are established within the Union (European Union, EUR-Lex 2015). 

 

This is followed with Article 57 TFEU that states the following:  
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Services shall be considered to be "services" within the meaning of the Treaties where they are 

normally provided for remuneration, in so far as they are not governed by the provisions relating to 

freedom of movement for goods, capital and persons. 

 

"Services" shall in particular include: 

 

(a) activities of an industrial character; 

 

(b) activities of a commercial character; 

 

(c) activities of craftsmen; 

 

(d) activities of the professions. 

 

Without prejudice to the provisions of the Chapter relating to the right of establishment, the person 

providing a service may, in order to do so, temporarily pursue his activity in the Member State where 

the service is provided, under the same conditions as are imposed by that State on its own nationals 

(European Union, EUR-Lex, 2015). 

 

In the earliest cases brought before the CJEU its rulings were that Article 56 and 57 did 

apply to healthcare and thus allowed EU nationals to receive medical treatment in other 

member states. According to these rulings, medical services thus constituted “services” 

within the meaning of Article 57 TFEU (Barnard, 2013). Below is a chart which 

demonstrates possible pathways of EU nationals seeking healthcare in another member 

state under the regulatory framework that has been described above:  
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Figure 1 Flow chart summarizing the ways in which costs for healthcare in another member state may have been met 
prior to the two Directives on cross-border healthcare (Busse et al., 2011).  

 

Along with regulation 1408/71, cross-border contracts provide another option and 

function outside of the regulation. That being said, the E112 form may be used for 

administrative purposes. These contracts are unique in nature, that is, there does not exist 

a one kind of arrangement but several. Differently from regulation 1408/71, these single 

payer contracts may apply only to a limited range of services for a negotiated price. In 

these cases, administration is taken care of by the payer with the provider, leaving the only 

work on behalf of the patient to be the travelling to another state. Geographical reasons, 

such as rural or remote areas, insufficient density of healthcare providers and closeness to 

borders across which providers may be closer to patients than national providers are most 

often stated as the reason for cross-border contracts (Busse et al., 2011).  

Under the above regulatory framework foreign patients could be expected to pay 

higher tariffs than the official tariffs applicable in the domestic statutory system. This 

created an incentive for providers to prioritize by treating these "better paying” patients 

from abroad. Also, the danger existed that providers would be tempted to further select 

from that group by choosing the easiest to treat of them.  The danger thus existed of a dual 

healthcare system with different tariffs (Baeten, 2011). In 2011 there still existed 

uncertainty about laws on cross-border healthcare and as Ernst et al stated, with the flow 
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of new CJEU rulings on the matter, new issues were likely to continue to emerge (Ernst et 

al., 2011).  

 

3.1.2. The need for a clearer framework on cross-border healthcare arises: The CJEU 

rulings in the cases of Kohll and Decker 
 

The cases of Kohll and Decker started a dialogue on cross-border health care in 

Europe between stakeholders, policy-makers and researches in the ‘90ts (Ernst et al., 

2011). In 1998 the Court of Justice of the European Union stated in both those cases that 

citizens had the right to benefit from healthcare services provided in member states, other 

than their home state (European Union (EPRS, 2014)). Along with education, sports and 

ethically sensitive services like abortion or gambling, healthcare had traditionally been 

regulated from a primarily non-economic perspective. With its rulings, the CJEU has stated 

that Article 56 applies to the healthcare sector as well. The CJEU has consistently rejected 

arguments brought before it that such services should not fall within Article 56 because of 

their special social, cultural or ethical importance (Chalmers et al., 2010). Since the CJEU’s 

first rulings in 1998, both public authorities and stakeholders had been expressing 

concerns about what the immediate impact of these provisions on healthcare systems were 

as well as what they would bring about in the future (Baeten, 2011). The cases of Kohll and 

Decker both concerned the four freedoms, the former concerned the freedom of services 

and the latter the freedom of goods (Barnard, 2013).  

Kohll, a Luxembourgish citizen, had health insurances with Union des Caisses de 

Maladie (UCM) and had sought authorization for his daughter, who was a minor at that 

time, to receive orthodontist service in Germany as had been requested by an orthodontist 

established in Luxembourg (European Union (CURIA), 1994)). The matter thus concerned 

the Luxembourgish healthcare system, where medical services were offered on a 

reimbursement basis. According to the insurance rules, treatments received in other 

member states were permitted but on the condition of a prior authorization from the 

sickness fund which met the cost. On the contrary, no such requirements were needed for 

treatments received domestically. Kohll brought the case before the CJEU when his 

daughter had been refused to receive orthodontist service in Germany because of the 
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Luxembourgish rules (Barnard, 2013). The prior authorization was denied on the grounds 

that the treatment was not urgent and could in any case be provided in Luxembourg 

(Chalmers et al., 2010). Kohll’s argument was that the Luxembourgish rules breached 

Article 56 TFEU. The CJEU agreed and stated that because the rules made it harder to 

receive services between member states than within them, they did breach Article 56 

TFEU, unless they could be justified (Barnard, 2013). 

To support their stand, the Luxembourgish authorities brought forward two 

justifications. First, that the authorization constituted the only effective and least restrictive 

way of controlling expenditure on healthcare and the balance of the social security system. 

The second justification was based on public-health grounds and the argument was that 

prior authorization was necessary to ensure both the quality of the medical treatment as 

well as to be able to restore a balanced medical and hospital service open to all.  

The CJEU accepted the first argument in principal but rejected it on the fact that Mr. 

Kohll had sought reimbursement for a treatment in Germany at the same rate as applied in 

Luxembourg. In addition, according to the tariff provided by the insurance scheme, there 

was no substantial effect on the financing of healthcare or the social security scheme 

(Barnard, 2013). The CJEU also accepted the second argument in principle but rejected it 

on its facts. It stated that because of various Directives on harmonization and coordination 

already existing when it came to pursuing professions such as doctors and dentists, the 

Luxembourg’s authority’s argument on public health concerns did not hold and also had 

not been proved in any manner.  

The CJEU therefor ruled that the authorization requirement did breach Articles 56 

and 57 despite the fact that Article 22(2) of Regulation 1408/71 clearly envisaging prior 

authorization. In other words, the CJEU has clearly stated that rules that make provision of 

services between member states more difficult than provisions of services within member 

states, breach Article 56 TFEU (Barnard, 2013). On this point, it is relevant to take note that 

mandatory requirements and Treaty exceptions may justify a restriction on free movement 

and the CJEU will weigh heavily strong national feelings as it did for example in the Grogan 
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case, which concerned advertisement of how to get abortion in the UK, in Ireland5. These 

cases of Kohll and Grogan, amongst others, have demonstrated that the CJEU will test 

perspectives such as social or cultural ones against economic rights, rather than the other 

way around. This, Chalmers et al. state can influence the reasoning process, both in public 

debate and in judicial proceedings. They quote Hervey which stated the following:  

 

[T]he ability and indeed duty to apply EC law hinder national courts from explicitly approaching 

issues concerned with moral or ethical choices. Rather, the application of the EC law may encourage 

or at least enable national courts to resolve cases by applying economic concepts, for example, 

relating to trade in goods and services. The EU legal order, with its underlying principles of market 

openness, and conceptualization of individuals as market actors, might aid this type of approach 

(Chalmers, et al., 2010: 813)    

 

Chalmers et al. further state that what some fear but others hope for is that Article 

56 will create a market society. They explain the term market society as the situation where 

the relationship between the market and society has been inverted. Social relations are 

embedded in the economic system and not the other way around. They describe three 

features of the market society. Firstly, the contract is the central social relation. The 

contract is legally protected by Article 56 TFEU through its protection of the freedom to 

transact and also has many social relations which are re-formed as contractual relations. A 

good example of how this is demonstrated is the provision of a medical operation. Under 

Article 56 it is not seen in terms of the Hippocratic ideal whereby on one side of the coin a 

doctor commits himself to the unconditional alleviation of suffering and not to exploit the 

patient. And on the other side of the coin, the patient commits himself to the professional 

expertise of the doctor and to his judgement on what is best. Rather, the terms on the 

                                                           
5 In case C-159/90 Society for the Protection of the Unborn Child (SPUC) v Grogan [1991] ECR I-
4685, a group of students in Ireland distributed pamphlets providing information on how to get 
an abortion in the UK. Having an abortion was constitutionally prohibited in Ireland. The Irish 
authorities took actions to prohibit the distribution. The question brought before the CJEU was 
weahter or not that restricted the free movement of services. The CJEU managed to avoid a 
major conflict of values by finding that Article 56 did not apply because the students had no 
connection with the service providers and were therefor acting out of non-commercial motives 
(Chalmers, et al., 2010).  
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relationship between a doctor and a patient in a market society are to be determined by the 

contractual document. This scenario provides the patient with more room for his desires as 

he can for example look around for operations not considered suitable by some doctors, 

which in other words allows the patient to doubt the chosen doctor’s judgement. The 

scenario will also have changed for the doctor which, under these conditions can for 

example weigh the possibility and type of treatment against cost. Being, after all, in 

competition with other doctors. Also, the doctor would only be committed to treat those 

with whom he has contractual agreement (Chalmers, et al., 2010).  

Secondly, the feature of the market society is that many collective goods become 

measured as a series of individual entitlements. Under these conditions, public health is no 

longer public good, of which the level and distribution are to be decided collectively. 

Rather, health becomes a series of individual rights which can be transacted. Thirdly, the 

market society places a special value on subjective preferences and desires. The individual 

has the right to transact what he desires, which is the justification for Article 56. The 

individual will only be refused if the activity that he desires threatens some external good, 

considered to be of a greater value (Chalmers et al., 2010).    

While the case of Kohll concerned the freedom of services, the case of Decker 

concerned the freedom of goods. Otherwise the two cases are very similar and both 

concerned Luxembourgish regulations. In Decker’s case the matter concerned prior 

authorization before a medical product, in this case glasses, could be bought in another 

member state while no such authorization was needed to buy them within the state. The 

CJEU stated that it was in breach with Article 34 TFEU (Barnard, 2013), which states the 

following: “Quantitative restrictions on imports and all measures having equivalent effect 

shall be prohibited between Member States” (European Union, EUR-Lex, 2015: Article 34 

TFEU). The Luxembourgish authorities argued that it was a matter of public health and the 

measures taken were necessary to ensure the quality of the treatment. The CJEU stated that 

the Directives of Mutual Recognition of Diplomas meant that opticians in all the member 

states had qualifications that were equal to those in Luxembourg and were therefor 

adequately qualified. Additionally, the CJEU said that the fact that the glasses were bought 

on a prescription from an ophthalmologist guaranteed the protection of public health 

(Barnard, 2013).  
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Both cases of Kohll and Decker are examples of EU citizens right to receive non-

hospitalization healthcare in other member states than the citizen´s home state and be 

reimbursed by the home state without prior authorization. This changed the scenario as 

after these two cases cross-border healthcare no longer seemed a rarely granted privilege 

but judicially enforceable right (Barnard, 2013). To a large extent, member states oppose 

Article 56 TFEU, mainly on economic grounds. The CJEU rulings have granted individuals 

rights to exit their national system and receive services in other member states, which has 

consequences for the financial planning of both their home state and the state they travel 

to. This development of the rights of individuals has taken some time to emerge. To a great 

extend the member states offer public services free and the CJEU found these not to be 

applicable to compensation. In the past, this prevented Article 56 and the welfare state 

from meeting and also prevented perception of this meeting ever occurring. However, in 

recent years, hospitals (amongst other public institutions such as schools and universities) 

are increasingly funded by private insurance or by the consumers of their services. In that 

scenario, Article 56 applies to at least some of their activities. Also, the type of migration 

has changed from individuals going abroad to receive free public services to individuals 

taking advantage of their (free) domestic systems in order to pay for services abroad. With 

migrants paying for services abroad there is a remunerated cross-border service at hand 

(Chalmers et al., 2010).   

In Luxembourg, prior to the CJEU rulings in these two cases, all health professionals 

had been obligatory contracted with the public health insurance system. This system had 

existed there since the 1930s and required doctors to comply with imposed tariffs. After 

the rulings in the Kohll and Decker cases the Luxembourgish health insurance system was 

obliged to reimburse costs of non-contracted foreign providers, which were not bound by 

any contracting constrain system and thus had the right to charge restriction free tariffs. 

This was at stake in the year 2000 doctors strike which resulted with the Luxembourgish 

government being forced to increase reimbursement fees by on average 6.5% (Baeten, 

2011).       

Within the EU, cross-border healthcare has become a more prominent phenomenon. 

Its citizens increasingly act as informed consumers that claim a right to choose were they 

receive medical services and that goes beyond their own nation state´s border. The 
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Internet and internationally trained healthcare professionals are two factors amongst 

many that help them receive the information needed (Busse et al., 2011). Chalmers states 

that the healthcare sector is the area where the law has intruded the furthest into a highly 

sensitive area of states service sector where many non-economic values are embodied. A 

case such as Kohll’s demonstrates an increasing centrality for individual transactions and 

preferences which go above systemic considerations. And even though the concerns of the 

member states have not always been accepted, the rulings also show willingness towards 

them being heard and their arguments considered (Chalmers et al., 2010).  

Chalmers holds the view that these two cases should not be seen as a simple 

triumph of economic freedom over other values. Individuals have led these litigations and 

used normative and non-economic language where their medical needs have played a 

central role more than any notion of economic liberty. He speculates that this is perhaps 

the reason for how far the health care cases have reached, namely because they have been 

run by individuals, who have more easily been able to claim the moral high ground and not 

the providers who would not have been able to do so. They demonstrate that individuals 

have been granted rights to exit their national system and receive services in other 

member states even though this has financial consequences for both the home state as well 

as the treating state (Chalmers et al., 2010).  

This has called for a re-organization of welfare structures and redrawing of the 

boundaries of solidarity. With its rulings in these cases the CJEU has clearly stated that 

budgetary or economic arguments on their own, do not justify restriction on free 

movement. On the other hand, should states be able to demonstrate that the financial 

consequences would be so great that they would indeed threaten the stability and quality 

of their system, then this would justify restrictions. To the last note Chalmers et al. ask the 

question of when that would be the case. States expenditure on healthcare should not 

increase due to Article 56 as member states still decide for themselves for which healthcare 

they will pay and how much. Given that this is done in a transparent and rational non-

discriminatory manner. So the existence of the healthcare package should not change 

because the state should pay the same for an operation regardless of if it is provided 

abroad or in the home state. If they have estimated that a hip operation costs €3,000 in the 

domestic system, they may for example rule that they will pay a maximum of €3,000 for the 
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same operation abroad. They should not have a lower reimbursement tariff for health 

service abroad but at the same time the reimbursement does not need to be higher 

(Chalmers et al., 2010).  

As Fahy states, the ever-increasing interconnection in the world is now a daily 

reality within the health sector as it is in other sectors. But that in many respects the health 

sector is unique. It is a uniquely complex intersection of cutting-edge science, constantly 

developing technology, acute political sensitivity, and practical complexity for its 

professionals and of great importance for patients and their families. An additional variable 

is the money that is involved within the sector. He compares the health systems in Europe 

to a “giant natural laboratory” where there exists an enormous potential for states to learn 

from each other. In his opinion; European cross-border healthcare is the key to unlocking 

that potential and also towards enabling greater efficiency in providing healthcare through 

cross-border cooperation (Fahy, 2011).    

 

3.2. EU Principles that apply in cross-border healthcare and the content of the EU’s 

two Directives on cross-border healthcare adopted in 2011 and 2012 
 

The majority of patience in the EU prefers to receive healthcare in their home state 

and thus patient flow between member states is limited. Examples of reasons for why 

individuals might prefer to seek healthcare services in another member state are when the 

families of individuals are reciting in another member state and the patient prefers to be 

close to his family while receiving treatment, providers of certain healthcare of another 

member state are closer than the one offered in the home state, to have access to a different 

method of treatment and in cases of highly specialized care (DIRECTIVE 2011/24/EU OF 

THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 March 2011: on the application 

of patients’ rights in cross-border healthcare, 2011). Because of legal uncertainties in the 

health sector that arguably prevented EEA citizens from benefitting from the four 

freedoms, the College of Commissioners adopted a proposal for a Directive on the 

application of patients’ right in cross-border healthcare. The framework presented in the 

Directive was broad and included all sectors of healthcare, regardless of how they were 

financed, organized and delivered. It was applicable to national health services (NHS), 
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social insurance systems and privately financed and delivered healthcare (Busse, Ernst, 

Figueras, Palm, V, 2011). Directive 2011/24/EU of the European Parliament and Council 

was entered into force on the 24th of April 2011. The EU’s member states deadline to 

transposition them was the 25th of October 2013. With it, a general framework had been 

provided to achieve three goals; Firstly, clarify patients’ rights with regards to accessing 

cross-border healthcare provision; Secondly, guarantee the safety quality and efficiency of 

healthcare received in another EU member state; And thirdly, to promote cooperation 

between member states on healthcare matters. For clarification it is worth mentioning that 

amongst issues that the Directive does not address are long-term care services and public 

vaccination programs (European Union, EUR-Lex, 10th April, 2014).   

The Directive obliges each member state to set up one or more national contact 

points. Their role is firstly to consult with patient association healthcare providers and 

healthcare insurers. Secondly, they are responsible for providing patients with information 

on their rights and details of the contact points in the other member states when taking 

advantage of cross-border healthcare. It is the member state of treatment that organizes 

and provides the healthcare and is responsible for ensuring the quality and safety of the 

healthcare provided. The member state that provides the treatment is also responsible for 

the protection of all personal data and to ensure the equal treatment of patients that are 

not nationals of state B, the treatment state. It is the home state, state A, that ensures that 

individuals that undergo cross-border healthcare are reimbursed, given that the cost 

cannot exceed the amount should it have been provided in state A. It is then up to each 

state weather they reimburse for cost of travelling and accommodations. It is also a 

possibility that a person would be reimbursed for telemedicine (European Union, EUR-Lex, 

2014, 10th April). Telemedicine is a technology that enables information being provided 

between doctors from a distance or from a doctor to a patient via Information and 

Communication Technologies (ICT) (European Union, EUR-Lex, 2008, 12th December).  

Each state can choose to implement a system of prior authorization for certain cases 

of cross-border healthcare, in order to avoid the risk of difficulties with planning and 

financing their healthcare system. Those cases are for example when a person needs to 

spend at least one night in a hospital or costly procedures involving highly specialized 

facilities and staff. However, if the healthcare needed cannot be performed in the 
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individual’s territory or cannot be performed within a medically justifiable time limit, the 

authorization is automatic. Authorizations must be granted in accordance with regulation 

relating to the coordination of social security systems or Directive 2011/24/EU should the 

individual chose the second mentioned. When evaluating a request for authorization for 

cross-border healthcare, member states must take under consideration both the patients’ 

medical condition and the urgency of specific circumstances. The Directive obliges the 

member states to cooperate in the implementation of the Directive and the creation of a 

European reference network of healthcare providers. The goal being to facilitate the -

mobility of expertise within Europe as well access to a highly specialized medical care 

through the concentration and joining up of available resources and expertise (European 

Union, EUR-Lex, 2014, 10th April).  

   

3.2.1. Directive 2011/24/EU – Patience right in cross-border healthcare 
 

As is stated in the foreword of the Directive on cross-border healthcare, there are two 

Articles in the TFEU that are of particular importance. Those are Article 168 TFEU, which 

states that a high level of human health protection is to be insured in the definition and 

implementation of all Union policies and activities. And Article 114, which states that in 

achieving harmonization, a high level of protection of human health is to be guaranteed, 

especially due to new developments based on scientific facts. In the foreword to the 

Directive it is further stated that health systems are a central element of the Unions high 

level of social protection and contribute to social –cohesion, - justice and sustainable 

development. In a wider framework they are also a part of services of general interest 

(DIRECTIVE 2011/24/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 

March 2011: on the application of patients’ rights in cross-border healthcare, 2011). In 

provision 4 of the foreword to the Directive the following is stated on each member state´s 

obligation and effects that the Directive should not have: 

Notwithstanding the possibility for patients to receive cross-border healthcare under this Directive, 

Member States retain responsibility for providing safe, high quality, efficient and quantitatively 

adequate healthcare to citizens on their territory. Furthermore, the trans position of this Directive 

into national legislation and its application should not result in patients being encouraged to receive 

treatment outside their Member State of affiliation (DIRECTIVE 2011/24/EU OF THE EUROPEAN 
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PARLIAMENT AND OF THE COUNCIL of 9 March 2011: on the application of patients’ rights in cross-

border healthcare, 2011:45). 

 

The Council recognized in 2006 that the EU’s member states had common values and 

principals towards healthcare but that how those become a reality in a practical way varies 

greatly between them. The basket of healthcare that the member states citizens are entitled 

to is especially different between them as well as mechanisms’ used to finance and deliver 

healthcare. In the foreword to the Directive it is stated that each member states freedom to 

decide what type of health care is appropriate is respected and without prejudice in the 

Directive. No provisions of the Directive should be interpreted in a way that would 

undermine the fundamental ethical choices of the member states. Rather, the Directive is 

intended to achieve general and effective applications of principals that the CJEU has 

developed on a case-by-case basis (DIRECTIVE 2011/24/EU OF THE EUROPEAN 

PARLIAMENT AND OF THE COUNCIL of 9 March 2011: on the application of patients’ rights 

in cross-border healthcare, 2011). In other words, with the Directive the member states 

responsibility for the definition for social security benefits relating to health along with the 

organization and delivery of healthcare are respected (DIRECTIVE 2011/24/EU OF THE 

EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 March 2011: on the application of 

patients’ rights in cross-border healthcare, 2011).  

The Directive applies to individual patients who decide to seek healthcare in a member 

state other than the member state of affiliation. The circumstances of which the Directive 

applies are when patients are to be reimbursed for healthcare received in another member 

state. The reimbursement for cross-border healthcare should be limited to healthcare that 

the insured individual is entitled to according to the legislation of the member state of 

affiliation, state A. The scenario when the Directive does not apply can be divided in 6 

categories. First, it should not apply for long-term care services necessary to enable an 

individual to live as full and self-determined life as possible. Secondly, to home-care 

services. Thirdly in assisted living facilities. Fourthly, to nursing homes services. Fifthly, to 

access to and allocation of organs for the purpose of organ transplants. And lastly, to 

member states rules on sales of medical products- and devices via the Internet (DIRECTIVE 

2011/24/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 March 2011: on 

the application of patients’ rights in cross-border healthcare, 2011).     
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As has been stated the CJEU has confirmed that healthcare services do fall under the 

scope of the four freedoms, the freedom to provide services. The member states can 

however choose to limit the reimbursement of cross-border healthcare because of reasons 

relating to quality and safety of healthcare and that can be justified by overriding reasons 

of general interest relating to public health. The CJEU has laid down that public health 

protection is amongst overriding reasons of general interest that can justify restrictions to 

the freedom of movement envisaged in the Treaties. Examples of such overriding reasons 

are planning requirements in order to be able to provide high quality service, avoiding 

wasting human resources and cost control. When cross-border healthcare is provided it is 

the legislation of the member state providing the treatment that applies. The member state 

providing the treatment is obliged to provide cross-border healthcare patients with all 

information needed on the service, to the same amount as they would for other patients. 

They have full control however to choose which institution in their system is most suitable 

to provide this information. It can be the hospital, insurance organization or public 

authorities. The Directive does not provide rights for individuals to receive cross-border 

healthcare in another member state if that healthcare is not a benefit provided for in the 

legislation of the individuals’ home state (DIRECTIVE 2011/24/EU OF THE EUROPEAN 

PARLIAMENT AND OF THE COUNCIL of 9 March 2011: on the application of patients’ rights 

in cross-border healthcare, 2011).   

 

3.2.2. Directive 2012/52/EU - Recognition of the validity of medical prescriptions 

from other member states 
 

Directive 2012/52/EU was implemented in the EU member states on the 20th of 

December 2012. It states that member states shall recognize the validity of medical 

prescriptions issued in other member states when those medicines are authorized in their 

country. The Directive clarifies and facilitates the recognition of medical prescriptions from 

other member states. It contains a list of items to include in the medical prescriptions 

issued in other member states than the member state where the prescriptions are 
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dispensed6 (European Union, EUR-Lex, 2014, 10th April). Member states should ensure that 

the information demanded on the list are the minimum information requirement. This is 

stated in Article 3 of Directive 2012/52/EU “Member States shall ensure that prescriptions 

contain at least the elements set out in the Annex” (COMMISSION IMPLEMENTING 

DIRECTIVE 2012/52/EU of 20 December 2012:68). In Article 4 of the same Directive it is 

stated that the member states need to insure that the national contact points provide 

patients with the information needed on the medicine should they be issued in another 

member state than they’ll be dispensed (COMMISSION IMPLEMENTING DIRECTIVE 

2012/52/EU of 20 December 2012). The list is however in no way exhausting (European 

Union, EUR-Lex, 2014, 10th April).  

Under Directive 2011/24/EU, the member state of affiliation is not obliged to 

reimburse individuals for medicines prescribed in the member state of treatment if that 

medicine is not provided for by the social security system or health system of the affiliated 

member state. The Directive should however provide the right of individuals to receive any 

medical product prescribed in the treatment member state, even if it is not marketed in the 

member state of affiliation (DIRECTIVE 2011/24/EU OF THE EUROPEAN PARLIAMENT 

AND OF THE COUNCIL of 9 March 2011: on the application of patients’ rights in cross-

border healthcare, 2011).  

In Article 5 of Directive 2012/52/EU it is stated that EU member states had until 25 

October 2013 to bring into force the laws, regulations and administrative provisions 

necessary to comply with the Directive. At that point they should provide the Commission 

with the text of those provisions. The Directive is to be referenced in those provisions 

accompanied by such a reference on the occasion of their official publication. The member 

states themselves determine how much reference is made (COMMISSION IMPLEMENTING 

DIRECTIVE 2012/52/EU of 20 December 2012).  

 

3.3 Summary 
 

                                                           
6 In Anex 1 the desriptive list from Directive 2012/54/EU is displaied.  
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Cross-border healthcare had been taking place within the EU’s member state’s long before 

the two Directives on cross-border healthcare came to existence. Valuable knowledge of 

the impact of patient inflow and outflow within the member states thus existed. 

Additionally, individual doctors, hospitals and other health service providers had been 

cooperating and thus stimulating cross-border healthcare. The experience from this was 

both positive and negative. On the positive side knowledge was shared between borders, 

waiting lists were cut and states could avoid providing services that were unpractical due 

for example to scarce population. On the negative side the money left with the patients, 

experts left and building up the domestic system became harder due to lack of funding. The 

mere pressure of patient outflow being possible had the potential of improving the quality 

of state’s domestic systems as a measure taken to prevent that from happening.  

Before the two Directives on cross-border healthcare, cross-border healthcare took 

place under three different legal frameworks, which were explained in the chapter. These 

are firstly, Directive 1408/71 which allows treatments in other member states under two 

circumstances, either in an emergency then using the EHIC or in the case where a pre-

authorization has been granted by state A under conditions described in this chapter. 

Secondly, cross-border healthcare takes place through cross-border contracts. And thirdly 

the CJEU has plaid a significant role with its rulings that Article 56 and 57 TFEU do apply 

within the healthcare sector of the member states. With these rulings the CJEU created the 

third legal framework.   

With the CJEU rulings in the cases of Kohll and Decker the scenario has changed and 

been brought closer than before to a market society where there is increasing centrality for 

individual transaction and preferences which go above system considerations. After these 

rulings, cross-border healthcare no longer seemed a rarely granted privilege but a 

judicially enforceable right that individual now had. This created a new situation for 

healthcare providers as patient outflow in one state affects both the home state’s financial 

planning as well as the treating state’s. Directive 2011/24/EU on patients right of cross-

border healthcare was entered into force in April 2011 and the member states were given a 

deadline to transport them until October 2013. The main objective with the Directive was 

firstly, to clarify patients’ rights with regards to accessing cross-border healthcare 

provision; Secondly, to guarantee the safety quality and efficiency of healthcare received in 
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another EU member state; And thirdly, to promote cooperation between member states on 

healthcare matters. Directive 2012/52/EU on the recognition of the validity of medical 

prescriptions from other member states was implemented in the EU member states in 

December 2012 and the member states were given a deadline until October 2013 to 

implement them. The main contents and goals of these two Directives have been described 

in the chapter.    

 

4. EU law on cross-border healthcare implemented in the EFTA-EEA states 

 

The EEA Agreement has to follow and adapt to all future EU law relevant for the 

internal market. As the EU law is constantly developing and undergoing changes, so too 

does the EEA Agreement. The main goal with the EEA Agreement is to extend the EU’s 

internal market regime to the EFTA-EEA states and create one common area where both 

individuals and economic operators can enjoy the benefits of the single market rules 

(Mendez-Pinedo, 2009).  

This chapter is dived into two main sectors. In the first sector, the differences of EU 

and EEA law will be described as well as how the two work together. The execution of the 

EEA Agreement in the EFTA-EEA states through the two pillar system will be described. 

The focus will be on where the EFTA-EEA states have an opportunity to influence the EU’s 

Commission initial work on legislative proposals. The two EU Directives on cross-border 

healthcare are described as they were presented at Althingi. Further, the changes that were 

made on the legal proposal at Althingi are traced and described. In the second sector, the 

effects that the Directives on cross-border healthcare will have in Iceland on both the 

Icelandic citizens and the healthcare system, will be described.  

 

4.1. The EEA Agreement: The execution of the EEA Agreement in the EFTA-EEA states 
 

The EEA Agreement stimulated economic growth for some 500 million Europeans 

by removing barriers for trading, strengthening international competitiveness of the EEA 

states and by increasing co-operation between the states. It also guaranteed equal rights 

and obligations for both citizens and economic operators within the EEA’s internal market 
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(Mendez-Pinedo, 2009). As he then minister of foreign affairs, Sverrisdóttir, stated in 2007, 

Iceland had had both historical and cultural relationship with Europe and the vast majority 

of its economic trading had been with European nations prior to the signing of the EEA 

Agreement. Because of those connections, Iceland, amongst other EFTA states decided to 

take further part in the European integration, although without joining the EU 

(Sverrisdóttir, 2007). At the time when the EEA Agreement was being implemented, the 

only political party in Iceland that supported EEA membership was the small party of Social 

Democratic Party. The EEA Agreement was narrowly approved in the Icelandic national 

parliament. In the process the Icelandic president even considered to use the veto power 

for the first time and initiate a referendum on the EEA Agreement. The argument of those 

who did not want to sign the EEA Agreement was that Iceland would sacrifice its freedom 

and independence by signing the EEA Agreement and that the Icelandic constitution did 

not allow such transfer of sovereignty to supranational institutions. The supporters of the 

EEA Agreement stated on the other hand that no transfer of power was taking place and 

claimed that Althingi still had the final say on whether to implement EEA rules or not in the 

state (Thorhallsson, 2015). The reluctance to sign the EEA Agreement thus existed both 

amongst the public and the majority of the political parties in Iceland. Thorhallsson states 

that Icelandic politicians have participated in the European integration reluctantly, 

although they have taken decisive steps to insure involvement when the interest of the 

Icelandic nation has been at stake. Thorhallsson argues that amongst other, that was the 

case with the EEA Agreement twenty-two years ago as well as with the EFTA membership 

and the EEC agreement at an earlier stage and later the 1999 Schengen Agreement.  Due to 

this participation Iceland thus has been swept by Europeanisation despite the state not 

being a member of the EU (Thorhallsson, 2015). On the same note, Sverrisdóttir stated that 

joining the EU would be a smaller step compared to the steps already taken when the state 

joined the EEA Agreement and would have less effects on the daily lives of Icelandic 

citizens. She argued that the EEA Agreement had given the Icelandic business environment 

a boost and that increased connection with our neighboring states had, amongst other, 

matured the nation in international relations (Sverrisdóttir, 2007). In a report from the 

prime minister office, published in 2007, it is stated that the EU was the most important 

trading partner in Iceland. In 2005, around 75% of all exports from Iceland went to the 
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EU’s member states and around 62% of all imports came from the EU’s member states 

Forsætisráðuneytið, 2007). In 2014, 70% of all imports came from the EU’s member states 

and 55% of all exports went to the EU’s member states (European Commission, 2015). 

Mendez-Pinedo states that EEA law is more specific and distinct, sui generis7, than 

EC law. She describes them as being a compromise between classic international law and 

EC supranational law were primacy and direct effect are probably the most important 

principles. Primacy of EC law means that it takes precedence over national law and direct 

effect refers to the right of individuals to invoke EC law in a national court to assist their 

case. Both EC law and EEA law are enforced at the national level although the European 

legislator, at a supranational level, establishes both. Thus, despite being based on Treaties 

that are drawn up in accordance with international law, Community law has increasingly 

distanced itself from them. Different from international law which relate to the resolution 

of conflict in law between states, Community law is designed to promote integration 

between its member states. Community law has further more created direct effects by 

directly conferring rights and imposing obligations on individuals and organizations within 

the member states (Mendez-Pinedo, 2009).  

 Amongst the basic conditions of the EEA Agreement is that the EFTA states retain 

their independence in their decision makings. In other words, with the EEA Agreement the 

EFTA states have not transferred any legislative authority to the EU’s supranational 

institutions. The legislative authority of the EFTA-EEA states thus rests with their national 

parliament and every new decision on changes of the EEA Agreement is a new contract 

being made (Forsætisráðnuneytið, 2007).  Mendez-Pinedo quotes Baudenbacher who 

stated the following on the agenda of the EFTA states when they entered the EEA 

negotiations:  

 

…they did it with a determination to achieve access to a market governed by a supranational system 

on the basis of the principles of homogeneity and reciprocity. However, they were equally 

determined not to transfer national competences to institutions in which they did not participate 

                                                           
7 Because of differences between international law and Community law the CJEU has reached 
the conclution that EC law is a new system of rules with a distinct enough character to make it a 
new legal order. The term used to define this is sui generis legal order (Mendez-Pinedo, 2007).  
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and, most important of all, they opposed any kind of transfer of legislative powers (Mendez-Pinedo, 

2009: 29). 

 

Mendez-Pinedo further states that the EU accepted the legal autonomy of the EFTA-EEA 

states at the prize of their lack of being able to participate in the EC’s formal legislative 

procedure. In the opinion of Mendez-Pinedo this is an important flaw of the EEA legal 

system in terms of a democratic deficit (Mendez-Pinedo, 2009). On the same note, 

Thorhallsson states that in practice the EFTA-EEA states have followed the guidelines from 

the EFTA Court (Thorhallsson, 2015). The EFTA-EEA states don´t have access to decision 

making in regards to new legislative proposals at the EU but they do have a formal right of 

participation in the shaping of legislation at the preparation phase of new proposals 

(Forsætisráðuneytið, 2007). It is a norm, that lawmaking happens within the EEA without 

Icelandic representation (Thorhallsson, 2015).   

 

4.1.1 The process of EU law becoming national law in the EFTA-EEA states 

 

Mendez-Pinedo states that if summarized in one sentence, the EEA consists of one 

internal market with two legal orders and a two-pillar system of supervision and judicial 

review, the EC on one side and the EFTA on the other. The EEA law is based on EC law and 

is continuously updated with relevant EC law but there exist important differences 

between the two. Following are three examples of significant differences: Firstly, the EEA 

Agreement is limited in scope compared to Community law. Secondly, the EEA Agreement 

does not bring the same level of supranational integration as the EU/EC Treaties do - The 

reason being that the EFTA-EEA states have preserved their independent sovereignty and 

legal autonomy. Thirdly, some essential features of EC law cannot be extended 

automatically to EEA law, for example direct effect and direct applicability. (Mendez-

Pinedo, 2009).  

In order to achieve homogeneity in the EEA Area, similar applications and 

interpretations of rules are needed. To achieve this judicial homogeneity is an essential 

element in the EEA law. To accomplish this, a two-pillar system of judicial review and 

general supervision has been established. Two courts perform judicial review, the CJEU in 
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the EC pillar and the EFTA Court in the EEA pillar. Both Courts are established in 

Luxembourg. The EFTA Court only applies to the EEA Agreement. A similar two-pillar 

system has been set up for the supervisory authorities were the EU’s Commission 

supervises the EU states and the EFTA Surveillance Authority (ESA) supervises the EFTA-

EEA states. Both surveillance authorities are located in Brussels. With the EEA Agreement 

we thus have one internal market with two legal orders and two courts (Mendez-Pinedo, 

2009). Above, two elements of the EEA two-pillar system have been accounted for, the 

Courts and the surveillance authorities but combined they are twelve, six on each side in 

addition to the EEA joint bodies which are four. There, substantive decisions relating to the 

EEA Agreement and its operation are a joint venture, processed in these common bodies. It 

is important to note that the EFTA-EEA states have not transferred any legislative 

competencies to the EEA institutions nor are they able, constitutionally, to accept direct 

decision by the Commission or the CJEU. In order to make this function, the EEA Agreement 

established the EFTA-EEA bodies to match those on the EU side. Unlike the EU, were 

decisions related to the EEA legislation are normally taken by a majority vote, the EFTA-

EEA states take all decisions by a consensus (EFTA, 2015). The below diagram illustrates 

well how the two-pillar system is set up:   
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Figure 2 The diagram illustrates the management of the EEA Agreement. The dark blue left pillar shows the EFTA States 
institutions, while the dark blue right pillar shows the EU institutions. The joint EEA bodies are horizontal and marked with a 
light blue color (EFTA, 2015).  

 

On the EFTA side the diagram shows the five main executing institutions of the EEA 

Agreement. Those are first the EEA Standing Committee, where ambassadors of the EFTA-

EEA states sit. They normally meet 7 to 8 times a year and their main goal is to synchronize 
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the stand of the EFTA-EEA states towards the EU before meetings with representatives 

from the EU in the EEA Joint Committee. To assist the Standing Committee five 

subcommittees and 37 working groups prepare all matters that are brought before them 

(Forsætisráðuneytið, 2007). Due to new working procedures, Iceland now has a change to 

state its opinions on upcoming rules before they are approved in the EEA Joint Committee. 

However, when EU legislation reaches the Joint Committee it has already been approved by 

all relevant EU bodies. Within the Joint Committee, the three states have to speak with one 

voice which has undermined the Icelandic standpoint as Norway has been eager to 

incorporate EU law in general but Iceland reluctant (Thorhallson, 2015). Second, is the 

Committee of MPs of the EFTA states which consults the EFTA Council of ministers on the 

making of free trade agreements and on economic affairs of the EFTA-EEA and EU states. 

There are 20 members of parliaments (MPs) in this committee of which 5 are Icelandic. 

Third is the EEA Consultative Committee which is a forum for members of the labor marked 

and plays a consultative role towards the EFTA states. Fourth is ESA, which supervises that 

the EFTA-EEA member states are following through with all commitments of the 

Agreement. And fifth is the EFTA Court (Forsætisráðuneytið, 2007). The EFTA states can 

seek an advisory opinion from the EFTA Court but judgments from the EFTA Court are not 

legally binding for the EFTA states (Mendez-Pinedo, 2009). They are however obliged to 

take all appropriate measures to fulfill the obligation that arise due to the Agreement. The 

following is stated in Article 3 in the EEA Agreement:   

 

The Contracting Parties shall take all appropriate measures, whether general or particular, to ensure 

fulfilment of the obligations arising out of this Agreement. 

They shall abstain from any measure which could jeopardize the attainment of the objectives of this 

Agreement. Moreover, they shall facilitate cooperation within the framework of this Agreement 

(EFTA, 2014). 

 

If an EFTA-EEA state fails to comply with EEA law, ESA has the power to try to end the 

infringement and if necessary, may refer the case to the EFTA Court. Mendez-Pinedo 

concludes that although in theory, the framework of the EEA law, judgments in the form of 

an advisory opinion, are not legally binding for the national court, in practice, however, 

they are not weaker than the preliminary rulings rendered by the CJEU (Mendez-Pinedo, 
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2009).  The described structure of the two pillar system makes it in many ways difficult for 

Iceland to influence EU/EEA decision making. The elected ministers and parliamentarians 

of Iceland are not part-takers in the day-to-day decision-making framework of the EEA 

institutions. Rather, the handling of the EEA legislation is to a great extent in the hands of 

decision makers within the EU institutions as well as with Icelandic civil servants. 

Additionally, Iceland does not have access to the CEC nor the EU’s parliament. To 

incorporate EU legislation into the EEA Agreement, the civil servants only have access to 

the EU’s Commission and the EEA Joint Committee, where decisions are taken by a 

consensus. The sixths institution shown on the diagram is the EEA Council, which officially 

consists of the EFTA-EEA states foreign ministers. Its role is to provide political impetus for 

the development of the agreement as well as to solve issues within the Joint Committee. 

Lack of interest on the work of the EEA Council has had limiting effects on its scope and due 

to this, Icelandic ministers have not been able to utilize it. Except for a few public officials 

who work with the above described institutions and politicians that show interest in their 

work, these EEA bodies are largely unknown to the public in Iceland. In this process the 

Althingi can only raise concerns at the at the final stage of the EU/EEA decision-making 

process (Thorhallsson, 2015).  

 Althingi is not involved in the EEA decision-making process and has been said to 

simply rubber-stamp the Joint Committees incorporation of EU legislation. It is a normal 

working procedure that the ministries implement the EU legislation without any decisive 

involvement of ministers and parliamentarians which has the effect of sidelining 

democratically elected officials from EEA decisions. In other words, this means that 

Icelandic citizens do not get to choose the officials that take decision regarding the EEA 

Agreement neither do they have the right to vote for MPs at the EU’s parliament 

(Thorhallsson, 2015).    

  As has been stated the EFTA-EEA states have not transferred any legislative 

competencies to the EEA institutions nor are they able, constitutionally, to accept direct 

decision by the Commission or the CJEU (EFTA, 2015). However, if EU legislation falls 

within the scope of the EEA Agreement and is accordingly implemented in the EEA 

Agreement by the EEA Joint Committee, the EFTA-EEA states are obliged to implement 

them into their national law by amendment or administrative instructions. When EU 
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Directives8, regulations9 and decisions10 are implemented into Icelandic national law 

through the EEA Agreement, their whole content should be translated and implemented. 

EU Directives are binding for the member states in regards to their objectives but 

authorities in each state decide in what form or with what methods they will implement 

them into national laws. The state is obliged to individuals and independent legal actors to 

implement EU Directives, regulations and decisions correctly (Spanó, 2007). When the EU’s 

Commission, CEC or the European Union’s Parliament accepts a Directive, regulation or a 

decision an EFTA Working Group with representatives from ministries it concerns, 

evaluates weather it falls under the EEA Agreement as well as if a requirement for an 

adjustment will be made. During this phase there are ongoing informal discussions with 

relevant EU institutions such as the Directorates Generals. The working group also suggests 

how the Subcommittee should process it forward. The Subcommittee of the EFTA Standing 

Committee further processes it and makes a proposal of how the Joint Committee should 

process it. During this phase there are ongoing formal discussion with the Commission. The 

EFTA Joint Committee unites the standing of the EFTA states and shapes the final attitude 

of the EFTA states towards it. After that, the EEA Joint Committee takes a decision which is 

then followed with implementation in Iceland and the other EFTA-EEA states. Long before 

this whole process starts, working groups from the EFTA follow the process at the initial 

stages at the EU’s Commission (Forsætisráðuneytið, 2007).  

In the period from 1994 until 2005 the EU’s institutions accepted 38.936 Directives, 

regulations and decisions11, the majority of them concerned the Common Agriculture 

Policy (CAP) and the Common Fishery Policy (CFP).  Of the total number, 2.527 were 

implemented into the EEA Agreement, or 6.5%. The number gradually increased 

throughout these years, starting with 35 Directives, regulation and decisions being 

implemented in 1994 and 296 by the end of the above stated period, or in 2004. In addition 

                                                           
8  A “Directive” is a legislative act which sets out a goal that states must achieve. How the states 
devise their own laws to reach those goals is up to each state (European Union, 2016). 
9 A “regulation” is a binding legislative act which must be applied in its entirety (European 
Union, 2016).  
10 A  “decision” is binding for those it addresses (European Union, 2016).  
11 This number is the combined number of accepted regulations some of them were no longer 
valid, due to for example having only been temporarly valid (Spanó, 2007).    
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to this, some 300 other EU Directives, regulations and decisions were implemented into the 

EEA Agreement but not into Icelandic law as they were irrelevant for the state. One 

example of those are ones that concern railway communes (Spanó, 2007).   

 

4.1.2. The implementation of the two Directives on cross-border healthcare in 

Iceland 

 

 As early as in 2008 the Joint Parliamentary Committee had discussed the upcoming 

law on cross-border healthcare. In its report it stated that although health policy had 

traditionally been an area governed primarily by the law of each individual EEA state, there 

existed a general consensus among the EEA states and the EU’s institutions that this should 

not change fundamentally in the future but that the freedom of good, persons and services 

required some extent of a common approach, potentially through coordination of national 

policies or even through harmonization in specific cases. The need for this was already 

stated in the EC Treaty which, amongst other, enabled the EC to provide for the mutual 

recognition of professional qualifications, including those giving access to health 

professions to allow healthcare professionals to practice in the other EEA states. The 

Parliamentary Committee stated in the report that not surprisingly, the Commission had 

experienced considerable difficulties in coming up with a comprehensive legislative 

proposal on cross-border healthcare and that there existed a risk of high social and political 

adaptation cost (EFTA, 2008, 29 April). On the 9th of February, 2012 the Subcommittee of 

the EFTA Standing Committee, of flanking and horizontal policies gave its recommendation 

report on improvements on Directive 2012/52/EU (EFTA, 2012, 9 February). Then on the 

9th of July, 2014, the EEA Joint Committee adopted the two Directives on cross-border 

healthcare into the EEA Agreement (EFTA, 2014, 11 July).   

In Iceland, legislative proposal 663 on the two Directives of cross-border healthcare 

was introduced at 23 Mars, 2015. For a legislative proposal to become law in Iceland it 

undergoes three discussions at the Icelandic parliament, Althingi. The proposal was sent to 

the welfare committee in between the discussions at Althingi which gathered experts on 

the subject and considers concerns and recommendations (Althingi (144. Loggjafarthing 
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(2014-2015)). Samantekt um thingmal: Sjukratryggingar og lyfjalog. 636. mál, 

lagafrumvarp, 144. löggjafarþing 2014–2015). 

 

4.1.3. Implementation in Iceland: Legislative proposal 636 at the 2014-2015 

congress 

 

In Iceland legal proposal 636 on cross-border healthcare underwent first 

discussions at Althingi, the Icelandic parliament, during the parliamentary year of 2014-

2015. It was sent from there to the welfare committee but never entered second 

discussions of the parliamentary year of 2014-2015. (Althingi (144. Loggjafarthing (2014-

2015)). Samantekt um thingmal: Sjukratryggingar og lyfjalog). Under comments of the 

unresolved proposal it is stated that the Ministry of Social Affairs had prepared the 

proposal with the purpose of implementing Directive 2011/24/EU on cross-border 

healthcare and Directive 2012/52/EU on recognition of the validity of medical 

prescriptions from other member states, into Icelandic law. Althingi had concluded to grant 

the Icelandic government the authority to confirm decision number 153/2014, taken by 

the EEA Joint Committee, on changes in annex X in the EEA Agreement from 2nd May 1992 

by implementing the EU Directive 2011/24/EU on cross-border healthcare and Directive 

2012/52/EU on recognition of the validity of medical prescriptions from other member 

states (144. Loggjafarthing (2014-2015). Þingskjal 1095  —  636. Mál: Frumvarp til laga um 

breytingu á lögum um sjúkratryggingar, nr. 112/2008, og lyfjalögum, nr. 93/1994, með síðari 

breytingum (EES-reglur)  

In the Icelandic legislative proposal, it stated that the purpose of the Directive on 

cross-border health care is to insure; access towards a secure and high quality healthcare, 

insure the free flow of patients within the Union and stimulate cooperation in healthcare 

services between the member states. In the legislative proposal it is stated that the 

authority of each member state to organize and provide their healthcare services will be 

respected. Also stated in the legal proposal is that he Directive does not exclude the 

member states from their responsibility to provide their citizens with a secure, effective 

and high standard healthcare service. Neither is it meant to lead towards patients being 

encouraged to seek healthcare services abroad but should they want to, the Directive 
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should insure that they are free to do so, accordingly towards the limits that are set by each 

member state. It is stated that the Directive will apply simultaneously with Directive 

2004/883/EU on insurance coordination, which has already been implemented in the EEA 

Agreement. The authority in each state is supposed to direct insured individuals, towards 

which Directive is suitable in each occasion (144. Loggjafarthing (2014-2015)). Þingskjal 

1095  —  636. Mál: Frumvarp til laga um breytingu á lögum um sjúkratryggingar, nr. 

112/2008, og lyfjalögum, nr. 93/1994, með síðari breytingum (EES-reglur). 

Written in legal proposal 636 is that the main rule of the law on cross-border 

healthcare are firstly, that prior authorizations to receive healthcare in another member 

state should not in general be needed. Prior authorizations should be limited towards cases 

where an intensive organization is needed to insure the quality of the service, to control 

cost and insure that resources are being used in the most effective way, the patient needs 

to spend one or more nights in the hospital and in the cases where expensive technological 

equipment’s or highly specialized facilities are to be used. Secondly, that individuals will be 

reimbursed for healthcare services that they receive in another member state in 

accordance with the amount that it would have cost to receive the service in state A. This 

will further insure that the patient does not profit financially from seeking cross-border 

healthcare services. It is recognized in the Icelandic proposal that the CJEU has with its 

rulings confirmed that healthcare services are not precluded from the four freedoms 

amongst which is the freedom to provide service. Member states that request prior 

authorization to certain cases of cross-border healthcare need to make a list of those cases 

which the European Commission will review in order to insure that the measures taken are 

not hindering the four freedoms or at odds with the Directive on cross-border healthcare. 

The CJEU has recognized the importance of the rights of the member states to have a list of 

prior authorization in order to be able to insure high quality healthcare in their state, make 

financial plans and ensure that resources are available. The implementation of proposal 

636 will also mean that medical prescriptions need to be recognized in Iceland if they are 

legally marketed in the treatment member state even if they are not legal in Iceland. The 

patient has the right to access medicines prescribed in the treatment state in order to 

insure the best result after the treatment he received. This also applies to other medical 

equipment’s. However, state A, the home state, is not obliged to reimburse individuals for 
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prescribed medicines if the individual does not have the right to receive them in state A 

(144. Loggjafarthing (2014-2015)). Þingskjal 1095  —  636. Mál: Frumvarp til laga um 

breytingu á lögum um sjúkratryggingar, nr. 112/2008, og lyfjalögum, nr. 93/1994, með síðari 

breytingum (EES-reglur).  

 

4.1.4. Legislative proposal 228 at the 2015-2016 congress 

 
  

It is estimated that the law on cross-border healthcare will be implemented into 

Icelandic law on the 1. June, 2016. This was approved in a voting at Althingi on the 1. 

Marsh, 2016, with 39 voting for it and 24 being absent (Althingi (145. löggjafarþing (2015–

2016)). Sjúkratryggingar of lyfjalög). The essence of the legislation is that insured 

individuals will be granted the right to seek healthcare in other EEA states. They will pay 

for the treatment themselves but can afterwards apply for a reimbursement, up to the 

amount that would have been paid in Iceland, had the healthcare been provided there. 

According to the proposal, the state has to provide a contact point which provides 

individuals with information, assist other EEA citizens that wish to seek healthcare in 

Iceland and provides appropriate institutions with information they nead. Also, with the 

proposal, medical prescriptions from doctors and dentist with valid work permissions will 

be valid in Iceland although in accordance with regulations on the matter (Althingi (145. 

Loggjafarthing (2015-2016)). Frumvarp til laga um breytingu á lögum um sjúkratryggingar, 

nr. 112/2008, og lyfjalögum, nr. 93/1994, með síðari breytingum (EES-reglur)). 

It is estimated in the proposal that the usage of cross-border healthcare will not be 

common as it brings about both additional cost and effort. However, it is stated that waiting 

lists are one example of what could increase interest in cross-border healthcare and thus 

the administrative cost of the Icelandic health insurance institution. The estimation of the 

total cost when the Directives on cross-border healthcare have been implemented in 

Iceland is estimated to be ISK 33.5 million on a yearly basis. It is a rough estimation as 

much uncertainty, as to how much this option will be used, exists Althingi (145. 

Loggjafarthing (2015-2016)). Frumvarp til laga um breytingu á lögum um sjúkratryggingar, 

nr. 112/2008, og lyfjalögum, nr. 93/1994, með síðari breytingum (EES-reglur).  
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In the first discussion at Althingi the Ministear of Health stated that even though the 

EU Directive allowed member states to set up special demands for preauthorization, the 

proposal did not account for them being used. The two main reasons for that were the 

experience that Norway already had and the consultation with the Icelandic Insurance 

Institution. At the same occasion he emphasized that there existed an enormous 

uncertainty in regards to cost and possible usage after the implementation of the proposal. 

The Minister of Health stated that a work was in progress of cutting waiting lists and added 

that waiting further with implementing the EU Directives on cross-border healthcare was 

not an option. MPs on the left wing of the Icelandic political parties raised concerns about 

the lack of control of patient outflow and inflow should the option of preauthorization not 

be used. Their concerns were amongst other that financially advantaged social groups 

would be more likely to be able and willing to use these rights (Althingi (145. 

Loggjafarthing (2015-2016)). Sjúkratryggingar og lyfjalög: Öll umræðan 22.mál á 23.fundi. 

Löggjafarþing 20.10.2015). After second discussions at Althingi the proposal was changed 

and now included that the Minister would set a regulation containing the precise execution, 

including which institution would take on the role of a national contact point for cross 

border healthcare as well as under which circumstances a pre-authorization will be 

required for reimbursement. After the changes the legislative proposal included an 

authorization to reject reimbursement on three accounts; Firstly, if it was possible to 

provide the healthcare under consideration in Iceland within acceptable medically justified 

time limits; Secondly, if the safety of a patient was jeopardized; And thirdly if there existed 

a base to doubt that the healthcare under consideration followed all quality- and security 

measures. It also included three descriptions of under which circumstances a pre-

authorization should be sought. Those are firstly, in cases of healthcare that requires 

special organization to insure the quality of the service or to insure the best usage of 

finances, technical equipment and human resources in the nation state as well as those that 

require overnight, or longer, hospital care or demand highly specialized and costly facilities 

or equipment. Secondly, in the case of a treatment involving a specific risk for the patient or 

the public. And thirdly, when the quality and safety of the healthcare is doubted (Althingi 

(145. Loggjafarthing (2015-2016). Lög um breytingu á lögum um sjúkratryggingar, nr 112. 

2008, of lyfjalög, nr. 93/1994, með síðari breytingum (EES-reglur). 
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4.1.5. Iceland’s ability and opportunities to shape the two Directives on cross-border 

healthcare 

 

 In a previous chapter the two pillar structure of the execution of the EEA Agreement 

was described. Through the joint bodies, committees, subcommittees and working groups 

of this structure the EFTA-EEA states have an opportunity to express their views and learn 

about EEA relevant legislative proposals that the Commission is working on. As was stated 

in the introduction the EU’s Commission shall ensure experts from the EFTA state’s as wide 

a participation as possible according to the areas concerned, when preparing drafts to be 

submitted subsequently to the committees, which assist it in exercising its executive 

powers. The Commission is also obliged to transmit copies to the EFTA states when it 

transmits its proposal to the Council of the European Communities (CEC). During the 

period when the CEC has received the proposal and before it reaches a decision, the 

contracting parties have an opportunity to consult each other in the EEA Joint Committee at 

significant moments at the request of either side (EFTA ,2014, 14 October). However, when 

the legislation reaches the Joint Committee, it has already been approved by all relevant 

bodies on the EU side. And there, in the Joint Committee, all the EFTA-EEA states, Iceland, 

Norway and Liechtenstein, have to speak with one voice. With Iceland being a much 

smaller (size, population etc.) state than Norway and Liechtenstein still smaller than 

Iceland, the Iceland’s standpoint is to a great extent undermined as Norway has been eager 

to incorporate EU law in line with EU treaties whereas Iceland has been reluctant in this 

respect (Thorhallsson, 2015).  

 In 1998 the CJEU stated in both cases of Kohll and Decker that citizens had the right 

to benefit from healthcare services provided in member states, other than their home state 

(European Union (EPRS, 2014)).  Both cases of Kohll and Decker are examples of EU 

citizens right to receive healthcare in other member states and be reimbursed by their 

home state without prior authorization. Already at this point, cross-border healthcare no 

longer seemed a rarely granted privilege but a judicially enforceable right (Barnard, 2013). 

The Commissions initial work on the legislative proposals for cross-border healthcare 

Directives started as early as in 2003 when health ministers and other stakeholders invited 
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the EU’s Commission to explore how legal certainty in the field of cross-border healthcare 

could be improved. This occurred following the CJEU jurisprudence concerning the right of 

patients to benefit from healthcare in other member states (European Union, European 

Commission, 2008). It was not until April 2011 that Directive 2011/24/EU on patient 

rights was entered into force and the EU member states were given a deadline to transport 

them until October 2013 (DIRECTIVE 2011/24/EU OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL of 9 March 2011: on the application of patients’ rights in cross-border 

healthcare, 2011). Directive 2012/52/EU on the recognition of the validity of medical 

prescriptions from other members states was entered into force on December 2012 and 

the EU member states were given a deadline until October 2013 to implement them 

(COMMISSION IMPLEMENTING DIRECTIVE 2012/52/EU of 20 December 2012). In July 

2014 The EEA Joint Committee adopted the EU legislation on cross-border healthcare 

(EFTA, 2014, July 14th). In Iceland, the legal proposal on cross-border healthcare was 

published on 23 Marsh 2015 and first discussions at Althingi was on 29. April 2015 

(Althingi (144. Loggjafarthing (2014-2015)). Samantekt um thingmal: Sjukratryggingar og 

lyfjalog). On 1. Marsh, 2016 the legal proposal on cross-border healthcare was approved at 

Althingi by 39 votes, 24 were absent (Althingi (145. löggjafarþing (2015–2016)). 

Sjúkratryggingar of lyfjalög). The timescale from the CJEU rulings until the legal proposal 

was published at Althingi was thus seventeen years. The following diagram shows the 

described timeline:  
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Figure 3 The diagram demonstrates in a timeline spanning 17 years the process of the Directives on cross-border healthcare 
from the EU's side initial work until the law were approved at Alhtingi. 

 

One of the opportunities for the EFTA-EEA states to voice their concerns about the 

two Directives on Cross-border healthcare came in 2008. At a time when the Commission 

was preparing the legal proposal on cross-border healthcare. The only one of them to do so 

was Norway. In a report from the Joint Parliamentary Committee, Norway stated its 

opinion and concerns. Norway had already in January 2007, presented a contribution to the 

consultation regarding Community action in healthcare. The opinion was expressed that 

there existed a need to clarify the existing legal uncertainty regarding patient mobility and 

movement of health professionals amongst other. At the time, patient inflow and outflow in 

Norway was limited and it was not expected to change in the coming years. Amongst the 

concerns that the state had was that national values and principals should be respected, the 

quality of health services should be ensured, the maintenance of sufficient supply of 

healthcare in scarcely populated areas should be ensured and any developments leading 

towards greater inequality with accessibility should be prevented. The state celebrated the 

arrangement of the CJEU jurisprudence to allow each state the freedom to decide when a 

pre authorization would be required, when justified by overriding reasons Norway 

welcomed the effort being made on the European level to strengthen the quality of the 
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national health systems in the EEA states and the initiation of cooperation to promote such 

development. Finally, Norway stated its will to participate as fully as possible in the 

European cooperation on health services (EFTA, 2012, 9 February).  

In the fall of 2015 the ministry of health, the ministry of welfare and the ministry of 

foreign affairs were contacted first by phone calls and later when appropriate officials had 

been identified, by emails. They were informed of the research and asked firstly, whether 

the EU’s Commission asked for specialists from Iceland to contribute on the initial 

preparation work on the legal proposal on cross border healthcare. Secondly, if specialists 

from Iceland contributed in working groups or committees. And thirdly, if specialists from 

Iceland did contribute to working groups or committees, which specialists were sent, in 

which working groups or committees did the work take place and which were the 

emphasizes on the subject. The questions sent to the ministries were thus directed at the 

period firstly, when the Commission was preparing the legislative proposal on cross-

border healthcare which started in 2003 and completed in 2011 and secondly during the 

period when the EEA Joint Committee was working on implementing the legislation into 

the EEA Agreement, prior to adopting it in 2014.   

No concrete answers were received at the ministries involved. What came as a 

surprise was that no registration seamed to exist of whether or not Iceland had voiced 

concerns or used other opportunities to shape the proposal at the initial stages when the 

Commission was preparing this legislative proposal or which emphasizes were pressed 

when the EEA Joint Committee was working on it. On contrary, the officials pointed after 

memory at other officials that they thought might be able to cast a light on the subject. The 

information thus rested with individuals and their recollection of the work around the two 

Directives on cross-border healthcare. In one answer it was stated that the official involved 

could not see that Icelandic specialists had been asked to participate with the making of the 

proposal at the initial stages. In a few of the answers it was also pointed out that at the time 

when the Commission was taking the initial steps on these Directives, Iceland was going 

through a severe economic crisis. One official that did remember participating in one 

meeting in Brussel was reached. The official recalled having participated in one meeting 

but in the answer no information on the meeting were granted but it was stated that this 

was a Directive from the EU’s Commission and therefor the member states were listened to 
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but that the Commission had the final word on how the Directive would be conducted. 

Otherwise this official recommended another one for further information.  

One official at the Icelandic embassy in Brussel was contacted through the foreign 

ministry. He stated that in general the work started with a public consultation at the 

Commission with or without a discussion paper. This would then be followed with policy 

shaping paper and finally with a legal proposal. He stated that Icelandic authorities could 

send their contribution at the public consultation and also could contribute with their input 

by either officially or unofficially lobbying the specialists. Regarding the question 

forwarded to him on how the procedure had been in the case of cross-border healthcare he 

stated that it could be difficult to trace how this was conducted in specific cases. And that 

the “institutional memory” was essential in that regard. He further stated that in this light, 

the fundamental work on this proposal took place in the years of 2007 and 2008. And 

added that the ministries of welfare and health had not had a representative there (in 

Brussel) for a while. Therefore, the knowledge of this work possible rested within offices of 

the welfare ministry. He stated that the possibility certainly existed that an employee from 

the welfare ministry did participate in some meeting or in one of the EFTA working groups. 

Although he added that in reports from an EFTA meeting in a specific working group on 

service trading, the member states were informed of how the work was processing but that 

he could not see that any discussions had taken place. Finally, he stated that any initiative 

of influencing legal proposals at their preparation stage, had to come from the appropriate 

ministries but that there was hardly ever any time to take preventative actions.  

This is interesting as there does not seem to be much enthusiasm among Icelandic 

MPs of the Directive on cross-border healthcare. As was stated in previous chapter the two 

parties on the left wing of Icelandic politics voiced concerns, the Social Democratic Party, 

amongst other, in regards to lack of control of patient inflow and outflow should this 

Directive be implemented into Icelandic law and the Left Green Party, in regards to who 

would be able to use these new rights amongst other. When answering the existing 

uncertainty as of how this right would be used and by whom, the minister of health, from 

the Independent Party, stated that the context with the waiting lists in Iceland would play a 

big role. The longer they were, the more likely it would be that individuals would use this 

right. He ended his answer by stating that we were heading into the uncertainty with this 
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but that the implementation of this Directive could no longer be avoided. An MP from the 

Pirate Party voiced his approval with the changes that were made to the legislative 

proposal and thus the decision to use the states right of prior-authorization in certain 

cases. The MP had initially been in favor of the Directive but became concerned after 

hearing the voices of specialists on the matter and especially in regards to money leaving 

with the patients to another state. An MP from the Social Democratic Party stated that by 

implementing the EU law on cross-border healthcare, the EEA Agreement was reaching 

into areas prior to that controlled by each state. And by doing so a step would be taken into 

new legislative areas with Iceland still not sitting at the table when the EU legislation, in 

this case on cross-border healthcare, was being made and thus having limited influence on 

the EU law (Althingi (145. Loggjafarthing (2015-2016)). Sjúkratryggingar og lyfjalög: Öll 

umræðan 22.mál á 23.fundi. Löggjafarþing 20.10.2015). On a similar note Thorhallsson 

states that Icelandic politicians lack access to proper procedures within the settings of the 

EEA Agreement to influence decision-making (Thorhallsson, 2015). Eriksen and Fossum 

even go as far as to state that Agreements such as the EEA Agreement that Iceland and 

Norway have with the EU are increasingly closely associated to a constantly changing and 

integrating entity that they have no formal say over. And that these states relinquish 

sovereignty which is not recompensed through co-determination. They argue that this 

entails that the EU’s closely associated non-members exist under a form of self-inflicted 

hegemony. The more formalized the association became, the more this problem would 

manifest (Eriksen, Fossum, 2015).    

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                

4.2 The effects that the new law will have on the Icelandic healthcare system 
 

It is presumed under comments in proposal 636 that the numbers of individuals 

seeking cross-border healthcare will remain low and especially in peripheral member 

states such as Iceland. Also, that the implementation should be “simple and personal” (as is 

stated in the proposal) as that has been the experience of the other Scandinavian states 

(144. Loggjafarthing (2014-2015)). Þingskjal 1095  —  636. Mál: Frumvarp til laga um 

breytingu á lögum um sjúkratryggingar, nr. 112/2008, og lyfjalögum, nr. 93/1994, með síðari 

breytingum (EES-reglur). However, in the states that have implemented the law on cross-
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border healthcare, some additional cost has been identified. Some of the states that have 

implemented the law have decided to take into account additional cost of transport, 

translation and accommodation costs for the person accompanying patients treated abroad 

(Baeten, 2011). The Icelandic proposal includes a prior authorization in certain cases12 

(144. Loggjafarthing (2014-2015). Þingskjal 1095  —  636. Mál: Frumvarp til laga um 

breytingu á lögum um sjúkratryggingar, nr. 112/2008, og lyfjalögum, nr. 93/1994, með síðari 

breytingum (EES-reglur)).  When procedures for prior authorization are establish certain 

administrative tasks will follow. Healthcare purchasers along with national competent 

authorities must assess whether the healthcare services provided abroad are eligible for 

funding. Matters that need consideration are for example the content of the care; the 

conditions for care delivery, the price factors, and competences and qualification of the 

provider for the care delivered abroad conform to the applicable regulations. They also 

need to monitor the authenticity of invoices and prescriptions. Member states all need to 

set up the central contact points for providers and patients and negotiate between 

themselves procedures for cross-border contracts and inspections abroad. All of the above 

factors can lead to additional administrative costs (Baeten, 2011).   

It is stated in the Icelandic legislative proposal that it has been hard to evaluate the 

cost of the legislative proposal as core variable remain uncertain. The ministry of welfare 

assumes that two employees will be hired at Sjúkratryggingar Íslands (The Icelandic Health 

Insurance) to amongst else evaluate in cases of pre authorization, whether it will be 

granted or not. The salaries of these two employees is estimated to be ISK 19.5 million per 

year. The ministry also finds it necessary to invest in information technology to support the 

execution of the Directive. The cost of that is estimated to be ISK 1.6 million. Processing 

information is estimated to be ISK 2 million and initial expenses ISK 4.5 million. The total 

cost of The Icelandic Health Insurance is thus estimated to be ISK 27.6 million for the first 

year but ISK 21.5 million per year thereafter. It is also estimated that an employee will be 

hired at The Directorate of Health and that the cost of salaries for that employee will be ISK 

9 million and other cost ISK 3 million. According to this the total cost is estimated to be ISK 

                                                           
12 As is described in chapter: Proposal 636 on cross-border healthcare: Health insurances and 
law on medicine  
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39.5 million the first year and ISK 35 million per year thereafter. It is emphasized in the 

legislative proposal that this is a rough estimation and that the uncertainty is great. No 

additional cost is estimated due to implementation of Directive 2012/52/EU on recognition 

of the validity of medical prescription from other member states. Finally, for the year of 

2016 it is estimated that the additional cost because of the directive on cross-border 

healthcare will be ISK 39.5 million in 2016 which were not estimated in the budget 

legislation for this year (Althingi (144. Loggjafarthing (2014-2015)). Þingskjal 1095  —  

636. Mál: Frumvarp til laga um breytingu á lögum um sjúkratryggingar, nr. 112/2008, og 

lyfjalögum, nr. 93/1994, með síðari breytingum (EES-reglur)).   

   

4.3. What will the new law on Cross-border Healthcare mean for Icelandic citizens 
 

For insured Icelandic citizens this will mean that they have the right to seek 

healthcare services in the other EEA member states and to be reimbursed for treatments 

that they have the right to receive in their home state. As a general rule they will not need 

pre authorization for this but as has been described above Iceland has decided to include 

pre authorizations for certain healthcare and thus have the opportunity to evaluate 

whether the authorization should be granted or not. For comparison the other 

Scandinavian states have chosen different paths when it comes to whether or not pre 

authorization will be required. Denmark made the changes much earlier or as soon as the 

CJEU had ruled in favor of the rights for cross-border healthcare and has chosen the same 

path of pre authorization as is proposed in the Icelandic proposal. Norway and Finland 

finished implementing the laws early in 2014 and do not request any pre authorization. 

Sweden has chosen an optional chose of pre notification for those who are going to seek 

cross-border healthcare. By doing so the authorities have a change to prepare themselves 

for the repayment and the patient receives information on the reimbursement (144. 

Loggjafarthing (2014-2015)). Þingskjal 1095  —  636. Mál: Frumvarp til laga um breytingu á 

lögum um sjúkratryggingar, nr. 112/2008, og lyfjalögum, nr. 93/1994, með síðari breytingum 

(EES-reglur).  

As has been stated in a previous chapter, the minister of health stated that a direct 

link would be expected between the waiting lists for procedures and how many would use 
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their rights in seeking healthcare in another EEA state. On the 21. Mars, 2016, RÚV (The 

National Broadcasting Service) interviewed the   Minister of Health as he had just signed a 

contract13 on shortening waiting lists with three hospital CEO’s and a Director of Sjónlag 

(company specializing in eye surgery). Little less then ISK 1.7 billion are to be spent during 

the next two years on the project. With this effort, pupil surgeries will be increased by 

2900, joint replacement surgery by 530 and heart surgeries by 50 on a yearly basis 

(Ríkisútvarpið, The Icelandic National Broadcasting Service, 2016).  This matches well with 

Baetens findings in 2011. It was stated in the report that even when states had not been 

dealing with substantial patient outflow but faced the willingness of citizens to travel to 

another state for healthcare, political pressure to improve the domestic system would in 

some cases escalate and thus affect the healthcare access. Also, that the purchasers option 

of arranging contracts with providers abroad, had the potential of breaking any regional 

monopoly. Which again, had the effect of encouraging providers to perform better. In other 

words, the mere potential of patient outflow could improve both access and quality of the 

domestic healthcare (Baeten, 2011). As was stated in the legal proposal and described in a 

previous chapter, patient outflow is not expected to increase much after the 

implementation of the legal proposal but also stated is that patient outflow is connected 

directly to the waiting lists for surgeries (144. Loggjafarthing (2014-2015)). Þingskjal 1095  

—  636. Mál: Frumvarp til laga um breytingu á lögum um sjúkratryggingar, nr. 112/2008, og 

lyfjalögum, nr. 93/1994, með síðari breytingum (EES-reglur). The reaction of the Ministry of 

Health to put 1.7 billion into a project to cut waiting lists on the 23. Marsh when the legal 

proposal is expected to become law on the 1. June 2016 suggest that there exists real fear 

for patient outflow and thus money leaving the Icelandic system with the patients. For the 

patients this has positive effects in two respects, first waiting time for a surgery in state A 

becomes shorter and second, the option of seeking healthcare in another EEA state exists.  

Previously it was also explained in Baeten’s report how patient inflow could put 

pressure on the domestic system (Baeten, 2011). This could be especially relevant in 

                                                           
13 The Minister of Health, the CEO‘s of Landsspítali, Heilbrigðisstofnun Vesturlands, 
Sjúkrahússins á Akurreyri and the Director of Sjónlag signed a contract on shortening 
waitinglists on the 21.Marsh, 2016 (Ríkisútvarpið, The Icelandic National Broadcasting Service, 
2016). 
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Iceland as tourism has grown enormously during the past decade. In between 2014 and 

2015 there was approximately 32% increase in tourism (Kjarninn 2016, 6. Janúar). As 

Baeten stated, patient inflow due to tourism can put pressure on the domestic system and 

for example increase waiting time. However, it can also stimulate communication between 

hospitals in different countries14 and create learning opportunities. What can also happen 

is that certain social groups will benefit more from the Directive on cross-border 

healthcare as was the case in Greece in the 90ts. The type of healthcare needed can also 

affect how accessible the option of cross-border healthcare is to patients (Baeten, 2011). In 

this respect, whether or not the state will pay for additional expenditure, as 

accommodation, transportation, translation etc. will make a difference as if free of any 

additional cost, patient with lower income would have more opportunities to take 

advantage of cross-border healthcare.  

 

5. Conclusion  

 
 In the beginning of this paper three research questions were asked. Those were 

firstly, which opportunities the EFTA-EEA state, Iceland, had had to influence the EU’s 

Commissions initial legislative proposal on cross-border healthcare and how the state had 

used those opportunities? Secondly, the question of what effects the new law on cross-

border healthcare will have on the Icelandic healthcare system and citizens was asked. 

Thirdly and lastly, if the extension of EU law on cross-border healthcare could be explained 

with spill-over effects? 

 As was stated in the beginning, the objective is not to generalize about the states 

participation in the EU’s Commission’s initial preparation for legislative proposals but to 

closely look at how the opportunities that the state had to shape or voice concerns in 

regards to that phase in the making of the two Directives on cross-border healthcare were 

used. As has been outlined in this paper the opportunities that the state has are limited and 

them being limited is the reason why the EU accepted the legal autonomy of the EFTA-EEA 

                                                           
14 Some hospitals hier additional staff to react to seasonal increase in patient inflow and thus 
stimulate learning opportunities (how this happens was explained in a previous chapter) 
(Baeten, 2011).  
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states. The prize being their lack of being able to participate in the EC’s formal legislative 

procedure.   

 The opportunities to shape EU Directives at the initial phase of their making 

identified in this paper, are through the EEA two pillar system. There, information flows 

between the two bodies of the EFTA states and the EU states. The EFTA states get the 

opportunity to voice their opinion in reports and meetings at the EEA Joint Committee, The 

EEA Joint Parliamentary Committee, in working groups and by lobbying at the EU’s 

Commission. Norway was the only EFTA state that used the opportunity in 2008 to voice 

the states opinion through the Parliamentary Committee. Some of what was said there 

matches what the MPs in Iceland sated years later, when the legislative proposal was being 

processed at discussions in the Icelandic Parliament, Althingi. In the 2008 report where 

Norway expressed their take on the proposal, they were much in line with the EU’s initial 

work. However, Norway’s prior efforts to shape the proposal were not researched as that 

was not the subject of this paper.  

 What could not be guaranteed but was thought to be correct according to an official 

at the Icelandic ministry of welfare, was that the EU’s Commission did not call for 

specialists from Iceland to assist with initial preparation of the Directives on cross-border 

healthcare. It proved to be surprisingly hard to receive concrete answers from the 

ministries involved and the knowledge was found to rest with individual officials in 

contrast to being registered and approachable. This, along with some serious concerns that 

the Icelandic MPs raised at the Parliament and the fact that the cost of the implementation 

of the Directive on cross-border healthcare had not been accounted for in the Icelandic 

budget legislation, suggests that the second assumption made at the beginning holds. The 

second assumption was that limited administrative capacities causes the state to use the 

opportunities it gets to influence EU legislation insufficiently. The fact that several officials 

also stated that the state was going through a serious economic crisis at this time, further 

indicates this. Finally, because examples of the state making an effort to shape the 

legislative proposal on cross-border healthcare was not found, evaluation of their effects 

cannot be made.  

 In regards to the second research question, the effects that the Directive on cross-

border healthcare will have on the Icelandic healthcare system and citizens are to some 
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extent unknown. There will be additional cost and three employees are estimated to be 

hired after the implementation. Patient inflow can affect the states system in various ways. 

Two out of more examples provided in the paper is that it can add pressure on the system 

and thus affect both access to healthcare and the quality of it. It can also increase 

cooperation between hospitals within the EEA and thus potentially create learning 

opportunities which again affects the quality of healthcare. It has already affected the 

system in a way that additional funding has been put into the system to reduce waiting 

lists. This is presumed to be a reaction to potential outflow of patients as that concern was 

voiced by the minister of health and other MPs. In regards to Icelandic citizens, they will 

have greater choice with their new rights on cross-border healthcare. Although their 

freedom to choose healthcare in the other EEA states have to some account been limited 

with the added pre-authorization procedure in the legislative proposal. There exists a 

potential that better off citizens will have greater opportunities to take advantage of cross-

border healthcare but how the state will react to additional cost will, amongst other, play a 

crucial role in that respect.    

 The answer to the third question of whether spill-over effects could explain the 

reason for EU law reaching into an area formerly under the control of each state, is yes. 

Several fundamental examples have been provided in this paper of how spill-over effects 

have plaid the main role in this development. The right to seek healthcare in other member 

states was pressed by non-state actors as the theory assumes. The two cases of Kohll and 

Decker demonstrated how individuals have been provided with legal incentive to push for 

their rights. Also, the evolvement of how these law came to be, demonstrates well how a 

freedom in one area calls for a freedom in another area. It was not predicted that the 

freedom of services would in some cases create a double tariff for healthcare. That, 

amongst other, needed to be reacted to. Thus the four freedoms and mainly the freedom to 

provide service called for EU legislation on the EEA’s states healthcare systems. What other 

needs the two Directives on cross-border healthcare will create is another question. That 

might very well be something that has not been imagined at this stage. There are a lot of 

uncertainties as to what effects the Directives might have that only the future can tell.  

 Amongst the basic conditions of the EEA Agreement is that the EFTA-EEA states 

retain their independence in their decision makings and that they have not transferred any 
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legislative authority to the EU’s supranational institutions. And thus the legislative 

authority of the EFTA-EEA states rests with their national parliament. Still, it is the 

European legislator that establishes both EC law and EEA law at a supranational level 

although both are then enforced at the national level. One of the characteristics of the 

community law is that they are designed to promote integration between the member 

states.  In this paper it was substantiated how the rulings of the EFTA Court, although they 

are only advisory, are in practice no weaker than the preliminary rulings rendered by the 

CJEU. In other words, in practice the EFTA-EEA states have followed the guidelines from 

the EFTA Court. This is done without them having access to decision making in regards to 

new legislative proposals at the EU. It was further substantiated in the paper that it is a 

norm that lawmaking happens within the EEA without Icelandic representation. The EFTA-

EEA states do have a formal right of participation in the shaping of legislation at the 

preparation phase of new proposals. In the case of the Directives on cross-border 

healthcare, as was stated earlier, administrative capacity appears to have prevented the 

state from exercising that right. The view was also described in the paper that Iceland and 

Norway have with the EEA Agreement been getting increasingly closely associated to a 

constantly changing and integrating entity that they have no formal say over. And that the 

EU’s associated non-members exist under a form of self-inflicted hegemony. The more 

formalized the association became, the more this problem would manifest.  

 The mere structure of the EEA Agreement in itself makes it difficult for Iceland to 

influence EU-EEA decision making. Neither ministers nor parliamentarians of Iceland are 

partakers in the day-to-day decision-making framework of the EEA institutions. The 

handling of the EEA legislation is thus to a great extent in the hands of decision makers 

within the EU institutions as well as with Icelandic civil servants. To incorporate EU 

legislation, the civil servants only have access to the EU’s Commission and the EEA Joint 

Committee, where decisions are taken by a consensus. The EEA Council has limiting effects 

which to a great extent is caused by lack of interest of its work and therefor Icelandic 

minister have not been able to utilize it. Althingi can only raise concerns at the final stages 

of the EU-EEA decision-making process and the EEA bodies are largely unknown to the 

public. This scenario does not lead to societal awareness of the EU laws that are being 
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implemented into the EEA Agreement. Still, law like the ones on cross-border healthcare, 

that will be implemented in June 2016, affect us all.  

 The implementation of the legislative proposal of cross-border healthcare means 

that all EEA citizens will have gained a right to seek healthcare services in the other EEA 

states and be reimbursed for the healthcare provided from their home state, although 

under certain conditions set by each state. This can have both positive and negative effect 

for both citizens and the healthcare systems under consideration but in any case the rights 

of EU citizens and their choses in seeking healthcare have been increased with the EU 

Directives on cross-border healthcare and recognition of medicines within the EEA Area. 

Officials in Iceland find it unlikely that many will take advantage of cross-border healthcare 

which is amongst other based on the experience of other states that have already 

implemented the Directives. In that regard, it has to be noted that these Directives only 

came to exist in 2011 and 2012 and the EU states had a deadline to implement them in 

2013. The experience of their effects is thus little and it also has to be considered that 

healthcare providers and other institutions involved cannot direct patients to other states 

or introduce them to this possibility. The EEA citizens that wish to take advantage of this 

right have to do so on their own initiative. An interesting task in the future will be to 

research how those who received cross-border healthcare learned about their right to it. In 

any case we have yet to see how this EEA citizen right will evolve.    
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Annex 1   

DIRECTIVES COMMISSION IMPLEMENTING DIRECTIVE 2012/52/EU of 20 December 2012 laying down 

measures to facilitate the recognition of medical prescriptions issued in another Member State (Text 

with EEA relevance). 

 

Non-exhaustive list of elements to be included in medical prescriptions 

Headings appearing in bold in this Annex are not required to feature in prescriptions 

Identification of the patient 

Surname(s) 

First name(s) (written out in full, i.e. no initials) 

Date of Birth 

Authentication of the prescription 

Issue date 

Identification of the prescribing health professional 

Surname(s) 

First name(s) (written out in full, i.e. no initials) 

Professional qualification 

Details for direct contact (email and telephone or fax, the latter both with international prefix) 

Work address (including the name of the relevant Member State) 

Signature (written or digital, depending on the medium chosen for issuing the prescription) 

Identification of the prescribed product, where applicable 

‘Common name’ as defined by Article 1 of Directive 2001/83/EC of the European Parliament and of 

the Council of 

6 November 2001 on the Community code relating to medicinal products for human use 

The brand name if: 

(a) the prescribed product is a biological medicinal product, as defined in point 3.2.1.1.(b) of Annex I 

(Part I) to Directive 

2001/83; or 

(b) the prescribing health professional deems it medically necessary; in that case the prescription shall 

shortly state the 

reasons justifying the use of the brand name 
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Pharmaceutical formulation (tablet, solution, etc.) 

Quantity 

Strength, as defined in Article 1 of Directive 2001/83/EC 

Dosage regimen (COMMISSION IMPLEMENTING DIRECTIVE 2012/52/EU of 20 December 2012: laying 

down measures to facilitate the recognition of medical prescriptions issued in another Member State 

(2012). Official Journal of the European Union, L356, pp. 68). 


