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Package Travel in the EU: Legal Basis and Legal Reform from 1990 to 2015 

 

Abstract 

EU Legislation regarding Package Travel has been in place over the past 25 years; however, 

with the development of internet technology and the increase in services by low-budget 

airlines, the nature of consumer behaviour has changed dramatically from a brochure-driven 

environment to a digital one.  The EU’s efforts towards the creation of a tourism policy can be 

recorded as far back as the establishment of the EU in 1956 with the signature of the Lisbon 

Treaty; however, since the 1980’s and up to now, the economic and social importance of 

tourism has pushed efforts forward in the direction of enhancing consumer protectionism and 

creating a stronger internal market for the tourism sector. Current EU legislation on package 

travel is outdated and, due to minimum harmonisation requirements, has resulted in a 

fragmented legal environment for the participants in the industry. This paper investigates the 

legal basis for EU tourism legislation as spurred on by EU initiatives towards a tourism policy.  

The paper pinpoints the major shortcomings of the Package Travel Directive No 90/1990 as 

addressed by the Package Travel Directive No. 2015/2302.  The scope of ‘package travel’ 

within the two directives will be analysed along with the changes to the insolvency 

mechanisms.  The main enhancements that the 2015 Package Travel Directive brings in relation 

to consumer rights will summarised.  The final section of the essay consists of an example of 

how the 1990 Package Travel Directive has been transposed into the national laws of Iceland.  

A short summary of the main case law will be provided and some suggestions will be made 

regarding the action that need to be taken in order for Iceland to properly transpose the 

requirements of the 2015 Package Travel Directive into its national law, a step that has to be 

taken before 1 July 2018.  
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Package Travel in the EU: Legal Basis and Legal Reform from 1990 to 2015 

 

Úrdráttur 

Löggjöf Evrópusambandsins varðandi alferðir hefur verið í gildi síðastliðinn 25 ár. Með 

aukinni tækniþróun í tengslum við netnotkun og fjölgun lággjaldaflugfélaga hefur hegðun 

neytenda á þeim markaði hins vegar breyst með róttækum hætti frá því að ferðamenn reiði sig 

á ferðabæklinga og yfir í notkun netsins. Viðleitni Evrópusambandsins til þess að móta stefnu 

í ferðaþjónustu má rekja allt til stofnunar Evrópusambandsins 1956 með undirritun Lissabon 

sáttmálans. Frá því á níunda áratugnum og til dagsins í dag hefur efnahagslegt og félagslegt 

mikilvægi ferðaþjónustunnar hins vegar þrýst á umbætur í þá veru að auka neytendavernd og 

mynda sterkari innri markað á sviði ferðaþjónustu. Núverandi Evrópusambandslöggjöf 

varðandi alferðir er úr sér gengin og vegna þess hve litlar kröfur er gerðar til samræmingar er 

nú svo komið að lagaumhverfið er brotakennd fyrir aðila í ferðamannaiðnaðinum. Í þessari 

ritgerð er grunnur Evrópusambandslöggjafarinnar í tengslum við ferðamannaiðnaðinn 

ígrundaður út frá þeim ferðatengdu átaksverkefnum sem Evrópusambandið hefur hrundið úr 

vegi. Í ritgerðinni eru tilgreindir helstu annmarkar Alferðatilskipunarinnar nr. 90/1990 út frá 

Alferðatilskipun nr. 2015/2302. Umfang ‘alferða’ meðal þessara tveggja tilskipanna verður 

skoðað ásamt breytingum sem lúta að gjaldþrotaskiptum. Helstu umbótum sem 

Alferðatilskipun 2015 felur í sér varðandi rétt neytenda verða gerð skil. Lokakafli 

ritgerðarinnar rekur tiltekið dæmi um hvernig Alferðatilskipun 1990 hefur verið leidd í lög á 

Íslandi. Stutt samantekt er gerð á helstu dómum og bornar fram tillögur varðandi þær aðgerðir 

sem ráðast þarf í svo að Ísland geti með viðhlítandi hætti leitt kröfur Alferðatilskipunar 2015 í 

landslög, en það þarf að gerast fyrir 1. júlí 2018. 

 

 

 

 

 

 

 

 

 



iii 
 

Table of Contents  

       Table of Cases…………………………………………………………………………….v 

       Table of Legislation...………………………………………………………………...…vi 

.      List of Figures and Tables………………………………………………………………ix 

1. Introduction……………………………………………………………..1 

2. Tourism: Basic Facts and Figures………………………………………4 

3. Legal Basis for Community Action in the Field of Tourism…………..6 

3.1. The Treaty of Rome.……………...………………….……………………………6 

3.2. Efforts towards a Community Policy of Tourism  

in the EU ………………………………………………………………….….…..10 

3.3. The Treaty of Maastricht…..........…………………….……………………….…14 

3.4. The Lisbon Treaty.………………………..………………………………...……16 

4. Historical Overview of the Development of the 1990 Package  

Travel Directive and its Reform  up to 2015………………………..…18 

4.1. Surveys and Reports on Tourism in the EU from 1980-1990………...…….……18 

4.2. Overview of the Development of the 1990 Package Directive and                           

the 2015 Package Travel Directive..…………………..........................................21 

4.3. Definitions of ‘Package’, ‘Dynamic Packaging’ and ‘Linked                                        

Travel Arrangements……………..........................................................................27 

4.4. Interpretation difficulties with terms ‘retailer’ and ‘organiser’.……………….….39 

4.5. Enhanced Consumer Protectionism……………...……………………………….43 

4.5.1. Information Requirements….………………………………………………….…44 

4.5.2. Security for insolvency and Harmonious Insolvency Protection Mechanism…….47 

4.5.3. Liability Requirements / Liability of the Organiser……………………………….51 

4.5.4. Impact of the 2015 Package Travel Directive…………………………………….53 

5. Tourism and Package Travel in Iceland ………………………………5 

5.1. Overview of the Legal Framework.………………………………………………55 

5.2. The Tourism Administration Act.……………………..…………………………56 

5.3. The Act on Package Tours ………………………………………………………..59 

5.4. Regulation on Package Tours.……………………………………………………61 

5.5. Case Law and Decisions Related to Package Travel ……………………………..61 



iv 
 

5.6. Summary of main changes to Icelandic Legislation………………………………68 

6. Conclusion………………………...……………………………………69 

Appendices…………………………………………………….…………...71  

Bibliography……………………………………………………………….78  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



v 
 

Table of Cases 

 

European Court of Justice  

C-178/94 Dillenkofer and Others v Bundesrepublik Deutschland [1996] ECR 1996 I-04845. 

Case C-364/96 Verein für Konsumenteninformation and Österreichische Kreditversicherungs 

AG [1998]  ECR 1998 I-02949. 

C-237/97 AFS Intercultural Programs Finland ry [1999] ECR  1999 I-00825. 

C-168/00 Simone Leitner and TUI Deutschland GmbH & Co. KG [2002] ECR 2002 I-02631. 

C-400/00 Club Tour, Viagens e Turismo SA v Alberto Carlos Concalves Garrido [2002] ECR 

2002 I-04051.  

In Joined Cases C-585/08 and C-144/09 Peter Pammer v Reederei Karl Schlüter GmbH & Co 

KG (C-585/08),  and  Hotel Alpenhof GesmbH v Oliver Heller (C-144/09) [2010]  ECR 2010 

I-12527. 

C-122/10 Konsumentombudsmannen v Ving Sverige [2011] AB ECR 2011 I-03903. 

C-134/11 Jürgen Blödel-Pawlik  v  HanseMerkur Reiseversicherung AG [2012] ECR 2012 -

00000. 

C-478/12 Armin Maletic, Marianne Maletic v lastminute.com GmbH, TUI Österreich GmbH 

[2013] ECR 2013 -00000.         

C‑430/13 Ilona Baradics and others v QBE Insurance (Europe) Ltd Magyarországi Fióktelepe, 

Magyar Állam [2014] ECR 2014 -00000. 

 

European Commission Decisions  

Westdeutsche Landesbank / Carlson / Thomas Cook (Case IV/M.1341) Commission Decision 

89/4064 (EEC) [1999] OJ C66/25. 

Thomas Cook/LTU/West LB (Case IV/M.229) Commission Decision 89/4064 (EEC) [1992] OJ 

C 154/29.           

Kuoni / First Choice (Case IV/M.1502) Commission Decision 89/4064 (EEC) [1999] OJ C 

139/3. 

Airtours v. First Choice (Case IV/M.1524) Commission Decision 89/4064 (EEC) [1999] OJ L 

093/1. 

KarstadtQuelle/ MyTravel (Case COMP/M.4601) Commission Decision 2004/139/EC 

[2007] OJ C 113/1. 



vi 
 

Iceland  

Sigríður D. Þorvaldsdóttir v Riding Iceland Operations ehf and Vátryggingafélagi Íslands hf  

Reykjavik District Court Case 10 December 2014 in Case No.E-492/2013. 

Dóra Bryndís Hjordísardóttir v Ferðaskrifstofu Íslands hf. Hrd. 17 November 2005 in Case No. 

244/2005 

The Government of Iceland v Johann Thorgeirsson Hrd.  6 June 2002 in Case No. 107/2002  

Ferðaskrifstofa Íslands ehf. v Vistra ehf Reykjaness District Court 28 September 2011  Case 

No.  E-176/2011.  

The Consumer Agency, Viðskiptahættir Express ferða ehf. vegna aflýsingar á alferð 

 23 August 2010 Decision No. 41/2010. 

Ministry of Interior, Heimsferðir ehf. v The Consumer Agency 2 August 2007 Decision No. 

11/2007.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



vii 
 

Table of Legislation 

European Union  

Decisions  

Council Decision No 92/421/EEC of 13 July 1992 on Community Action Plan to Assist 

Tourism’ [1992] OJ L 231/26.  

Directives  

Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and 

package tours [1990] OJ L 158 /90 

Council Directive 93/12/EEC of 5 April 1993 on Unfair Terms in Consumer Contracts OJ L 

095/93   

Council Directive (EU) 2015/2302 of the European Parliament and of the Council of 25 

November 2015 on package travel and linked travel arrangements, amending Regulation (EC) 

No 2006/2004 and Directive 2011/83/EU of the European Parliament and of the Council and 

repealing Council Directive 90/314/EEC [2015] OJ 2 326/1  

Resolutions  

Council Resolution of 23 June 1986 concerning the future orientation of the policy of the 

European Economic Community for the protection and promotion of 

consumer interests, OJ  C 167/02  

Council Resolution of 10 April 1984 on a Community policy on tourism, OJ C 115/02   

Treaties  

Treaty on European Union (Consolidated Version), Treaty of Maastricht [1992] OJ C 325/5 

Treaty of Amsterdam amending the Treaty on European Union, the Treaties Establishing the 

European Communities and Certain Related Acts [1997] OJ C 340/1 

Consolidated Version of the Treaty Establishing the European Community, Rome Treaty 

[2006] OJ C 321 E/37 

Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the 

European Community [2007] OJ C306/01 

Consolidated Version of the Treaty on the Functioning of  European Union [2012] OJ C 326/01 

Treaty of Nice, Amending the Treaty on European Union, the Treaties Establishing the 

European Communities and Certain Related Acts [2000] OJ C 80/01 

 



viii 
 

Iceland  

Act No 80/1994 on Package Tours   

Regulation No 156/1995 on Package Tours 

Act No 73/2005 The Tourism Administration Act.  

Parliamentary Resolution on a ‘Tourism Strategy for 2011-2020’, accepted by Althingi, the 

Icelandic Parliament, in June 2011. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ix 
 

List of Figures and Tables 

List of Tables 

Table 1: Economic Facts and Figures of Tourism in the Community in 1979……………….12 

Table 2: Difficulties Relating to Package Travel in 1982 and 1983………………………….20 

Table 3:  Examples of Transposition Methods………………………………………………..22  

Table 4: Comparative Analysis of the Information Requirements Prior to Contract                   

    Formation…………………………………………………………………………..45  

List of Figures  

Figure 1:  Consumer Protection and Tourism…………………………………………………..2 

Figure 2: Scope of the 1990 Package Travel Directive………………………………………..25  

Figure 3: Summary of the Advantages of the 2015 Package Travel Directive for the        

     Consumer…………………………………………………………………………..55 

List of Appendixes  

Appendix 1:   Community Provisions on Tourism up to 1982………………………………...71  

Appendix 2:  Key rights under Directive (EU) 2015/2302 as set out in Annex I of  

            the Directive.......................................................................................................74  

Appendix 3: Information Requirements in Iceland Law in Comparison to the 2015  

             Package Travel Directive..................................................................................76 

 

  

 

 

 

 

 

 



1 
 

1. Introduction  

The tourist is a consumer who buys a tourism product under private contract with a 

product/service provider that acts in its professional capacity.  Product/Service providers 

specialise in tourism products and have extensive knowledge of markets and consumer 

behaviour.  In addition, these providers deal in economies of scale and have extensive 

knowledge of market trends whereas the tourist enters into a contract with these providers on 

a one-off basis. This market situation results in consumer weaknesses:  

The product provider has traditionally exploited the resulting economic inequality to 

adopt selling techniques and contract terms which can unfairly disadvantage the 

consumer. Typically tourism examples where this happened involve airline passenger 

contracts, package holiday contracts and timeshare contracts,…1 

For this reason, the EU and national legislative bodies have implemented legislation that 

protects the consumer. Within the EU, this is mainly done via the implementation of directives. 

Consumer directives can be classified into two categories:  those that have a general application 

and those that apply to specific sectors or selling methods.2  Examples of directives dealing 

with general consumer protection rules are: the Directive on Price Indications, the Directive on 

Unfair Terms in Consumer Contracts, and the Directive on Comparative Advertising.  On the 

other hand, examples of directives that relate to specific sectors or selling arrangements are:  

the Tobacco Advertising Directive, the Package Travel Directive, and the Directive on the 

Protection of Consumers in Respect of Certain Aspects of Timeshare.  The consumer, 

therefore, is protected under general law and sectoral law.  The most important general law 

directive that applies to consumer protectionism in package travel is Council Directive 

93/12/EEC of 5 April 1993 on Unfair Terms in Consumer Contracts, whereas the most 

important sectoral law directive is the so-called Package Travel Directive.  

Figure 1 below provides an overview of the main Community law that impacts tourism3; 

however, this depiction does not represent a comprehensive overview of all laws, regulations 

and directives that regulate the tourism industry.  Package travel goes hand in hand with air 

travel and tourists enjoy protection from unfair contract terms.  The Directive on Timeshare 

applies to limited situations only, namely timeshare contracts and does not fall under the scope 

of this essay.   

 

                                                           
1 Marc McDonald, European Community Tourism Law and Policy (Blackhall Publishing 2003) 278.  
2 Commission, Green Paper on ‘Consumer Protection in the European Union’, COM (2001) 531 final  4.  
3 Adapted from McDonald (n 1) 282.  
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Figure 1:  Consumer Protection and Tourism  

 

The focus of this paper is on package travel and the other consumer directives that affect the 

rights of tourists will not be dealt with here. The first package travel Directive was adopted in 

1990 by the European Parliament, ‘Council Directive of 13 June 1990 on package travel and 

package tours’ (hereinafter ‘the 1990 Package Travel Directive’) that mainly covered 

traditional off-the-shelf packages.  However, over a period of 25 years, technological 

developments and an increase in the amount of low-budget airlines have resulted changes in 

consumer behaviour, purchasing patterns, and variations to the types of traders involved in 

selling process of tourism services.  

As a result, the 1990 Package Travel Directive falls short of covering the rights of around 120 

million European travellers today.4 Revision efforts have been ongoing since the 90s and were 

mainly spurred by the lack of harmonised protection in cases where travellers purchase a 

combination of travel services, so-called dynamic packages, and, in recent years, in cases where 

travellers purchase packages online via linked travel arrangements, also referred to as click-

through packages.  The main problems with the 1990 Package Travel Directive are twofold: 

one the one hand, some of its provisions are now outdated and other provisions place 

unnecessary burdens on travel companies; on the other hand, there is a state of legal 

fragmentation in that there is a lack of harmonised rules in the Member States regarding the 

                                                           
4 ‘Commission Acts To Improve Consumer Rights For 120 Million Holiday Makers’ (EU Press Release, 9 July 
2013) <http://europa.eu/rapid/press-release_IP-13-663_en.htm>accessed 21 January 2016. 

Treaty of Rome Articles 3 
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Package Travel

Definition of Package / 
Information / Pre-departure 

and post-departure problems 
/ Compensation / Insolvency

Air Travel 
Delay / Overbooking / 

Cancellation / Long Delay / 
Compensation 

Timeshare 
Scope of Directive / 

Information / Withdrawel / 
Cancellation 

Unfair Contract Terms 
Scope of Directive / Meaning 
of Unfair / Plain Language / 

Unfair terms and passengers 
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rights of the traveller and the responsibilities and obligations of various market players, such 

as, tour operators, retailers, traders, who all compete for the same consumers. 

In 2015, a new package travel Directive was adopted on 25 November, the ‘Directive (EU) 

2015/2302 on package travel and linked travel arrangements’, amending Regulation (SC) No 

2006/2004 and Directive 2011/83/EU of the European Parliament and the Council repealing 

Council Directive 90/314EEC’ (hereinafter ‘the 2015 Package Travel Directive’).  This new 

Directive broadens the scope of ‘packages’ to include linked travel arrangements; however, it 

excludes business packages that are purchased under commercial arraignments.  Requirements 

regarding pre-contractual information have been extended in order to provide for more 

consumer protection and the insolvency-mechanism provided for in the 2015 Package Travel 

Directive is strengthened.  The 2015 Package Travel Directive also deals extensively with price 

changes and sets, for example, an 8% price increase cap after which travellers can cancel the 

tour without having to pay cancellation costs.  

The main aim of this paper is to provide a historical overview of the development of package 

travel within the European Union in terms of the rights of the consumer on the one hand, and 

the responsibilities and obligations of the organiser and retailer on the other hand. An historical 

overview of the development of the 2015 Package Travel Directive will be given in order to 

illustrate how the market developments in the tourism industry over the past 25 years have 

resulted in ambiguities and grey areas of the 1990 Package Travel Directive.   

This paper will investigate the provisions of the 2015 Package Travel Directive in lieu of the 

amendments to its predecessor and will illustrate how the digital age has resulted in an outdated 

definition of package travel and a fragmentation of law.  The paper will also deal with package 

travel in Iceland as an example of how EU law is transposed into national law.  Section 1 of 

the paper consists of introductory comments; Section 2 deals with basic facts and figures 

relating to the tourism sector in Europe and in Iceland; and Section 3 then covers the legal basis 

for community action in the field of tourism and looks at the main bodies of law that regulate 

tourism activities within the EU. Section 4 presents an analysis the historical development of 

package travel within the EU in light of the need for formalised rules in favour of consumer 

protectionism. The section provides an overview of actions taken by various bodies within the 

EU that have led to the adoption of the 1990 Package Travel Directive. This section also deals 

with the 2015 Package Travel Directive and a thorough analysis is provided of the 
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shortcomings of the 1990 Package Travel Directive and the ways in which the 2015 Package 

Travel Directive compensates for these shortcomings.   

The final section, Section 5, consists of a case study of package travel in Iceland aimed at 

providing an example of how the 1990 Package Travel Directive was transposed into Iceland’s 

national laws. This section will look at Iceland’s Act on Package Tours No. 80 of 1994 and the 

Regulation on Package Tours No. 156 of 1995 and will suggest some of the necessary changes 

that need to be made in order for Iceland to successfully transpose the 2015 Package Travel 

Directive into national law. The transposition of the 2015 Package Travel Directive needs to 

take place before 1 July 2018 in all EU Member States and the EEA EFTA States.  

2. Tourism: Basic Facts and Figures  

The tourism sector within the EU plays an important role in its economy and in 2013, this 

sector accounted for 10% of the EU’s GDP.5  The total amount of trips of one night and more 

taken by residents of 15 years and older in the EU amounted to 1.2 billion (1 182 025) in 2014.6 

In Iceland, the total amount of overnight stays was 5,5 million in 2014; there has also been a 

steady increase of overnight stays in Iceland, an average of 10,4% annually since 2000.7  In 

2010, the net receipt in euros received from tourism by all the 28 Member states was 76 630 

billion euros, whereas this amount increased to 109 532 million euros on 2014.8   

In 2014, Iceland’s net receipts from tourism amounted to 1 028 million euros or 8% of the 

GDP9. In 2013, Iceland had a tourism intensity rate 10 of 13, the 5th highest when compared to 

other 28 EU member states and including Montenegro, Norway, Switzerland, Liechtenstein, 

Turkey, Serbia, and FYR of Macedonia.11 Tourism’s share of foreign exchange earnings in 

relation to the export of goods and services in Iceland has grown from 18.8% in 2010 to 27,9% 

in 2014, a figure that is higher than the related earnings made by the fisheries industry and 

                                                           
5 Commission, ‘COM (2013) 512: Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL on package travel and assisted travel arrangements, amending Regulation (EC) No 2006/2004, 
Directive 2011/83/EU and repealing Council Directive 90/314/EEC´, COM (2913) 512 final 2. 
6 ‘Tourism Statistics’ (Eurostat Statistics Explained 2015) 
<http://ec.europa.eu/eurostat/statistics-explained/index.php/Tourism_statistics> accessed 4 April 2016. 
7 ‘Tourism in Iceland in Figures’ (Tourism Board of Iceland, April 2015)< 
http://www.ferdamalastofa.is/static/files/ferdamalastofa/Frettamyndir/2015/mai/tourism-in-iceland-in-
figures_15.pdf > accessed 3 February 2016, 12. 
8 ‘Tourism Statistics’ (Eurostat Statistics Explained 2015) 
9 ibid.  
10 Tourism intensity is the ratio of nights spent at tourist accommodation establishments relative to the total 
permanent resident population of the area: http://ec.europa.eu/eurostat/statistics-
explained/index.php/Glossary:Tourism_intensity  
11 ‘Tourism Statistics’ (Eurostat Statistics Explained 2015). 

http://ec.europa.eu/eurostat/statistics-explained/index.php/Tourism_statistics
http://www.ferdamalastofa.is/static/files/ferdamalastofa/Frettamyndir/2015/mai/tourism-in-iceland-in-figures_15.pdf
http://www.ferdamalastofa.is/static/files/ferdamalastofa/Frettamyndir/2015/mai/tourism-in-iceland-in-figures_15.pdf
http://ec.europa.eu/eurostat/statistics-explained/index.php/Glossary:Tourism_intensity
http://ec.europa.eu/eurostat/statistics-explained/index.php/Glossary:Tourism_intensity
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aluminium production.12 In 2012, a total amount of 672 773 international visitors visited 

Iceland, as opposed to 997 556 in 2014, which represents a 23.6% increase from 2013.13  On a 

global scale, there were over 1.1 billion tourists in 2014, and around a half of them visited 

Europe or around 580 million.14 In 2014, around 1 million tourists visited Iceland and this 

amount accounts for around 0,2% of the tourists who visited Europe.15   

According to the ‘Road Map for Tourism in Iceland’ that was published by the Ministry of 

Industries and Innovation in October 2015, ‘[t]ourism has been the principal driving force 

behind economic growth in Iceland since 2011 and generated 8,000 new jobs in its core sectors’ 

and ‘[t]he country’s foreign exchange earnings from tourism as a whole in 2015 have been 

estimated at ISK 350 billion.16   

Package travel forms a large part of tourism activities.  In 2011, the amount of customised 

holidays in Europe was 23% as opposed to 23% of holiday makers who purchased their trips 

via the traditional pre-arranged packages.17  However, 35% of travel services were actually 

made online, which demonstrates that pre-arranged package tours are lagging far behind the 

customised and online package tours.18 In addition, in March 2013, around 183 million EU 

citizens visited online travel websites and around 118 million trips each year are the result of 

‘combined travel arrangements’19, consisting either of package tours or the assistance of a 

trader who facilitates the separate booking of other travel services.  The EU Commission stated 

in its 2013 Communication that: 

[r]evising the [ 1990 Package] Directive will, in line with the EU strategy for tourism, 

help in strengthening European tourism by adjusting the existing rules to changed 

consumer behaviour, as announced by the European Consumer Agenda and re-stated 

by the second EU Citizen Report.  Covering new combination of travel services will 

affect about 50% of the market and should increase travellers’ trust and   

 satisfaction.20 

                                                           
12 Tourism in Iceland in Figures 3. 
13 Ibid 6. 
14 ‘Road Map for Tourism in Iceland’ (Ministry of Industries and Innovation and the Icelandic Travel Industry 
Association, October 2015)<https://eng.atvinnuvegaraduneyti.is/media/Acrobat/Road-Map-for-Tourism-in-
Iceland.pdf> accessed 4 April 2016.  2. 
15 ibid 2. 
16 ibid 2. 
17 Commission, Memo on ‘Package travel rights: Commission examines options’ (2013) MEMO/13/42 
18 Commission, Policy on ‘Package Travel: Protecting Holiday Makers 
<http://www.consilium.europa.eu/en/policies/package-travel/ > accessed 23 November 2015. 
19 Commission, ‘COM (2013) 512: Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL on package travel and assisted travel arrangements, amending Regulation (EC) No 2006/2004, 
Directive 2011/83/EU and repealing Council Directive 90/314/EEC´, COM (2913) 512 final 7. 
20 ibid 3. 

https://eng.atvinnuvegaraduneyti.is/media/Acrobat/Road-Map-for-Tourism-in-Iceland.pdf
https://eng.atvinnuvegaraduneyti.is/media/Acrobat/Road-Map-for-Tourism-in-Iceland.pdf
http://www.consilium.europa.eu/en/policies/package-travel/
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The new types of packages have resulted in a grey area, characterised by ambiguity regarding 

the consumer’s legal protection.  For example, ‘67% of EU citizens mistakenly thought that 

they were protected when buying these “new packages”’ and the ‘overall loss of buyers of ‘new 

packages’ in the EU is more than € 1 billion annually’.21 

3. Legal Basis for Community Action in the Field of Tourism  

The European Union views the tourism sector as a mechanism to promote the attractions of the 

European model and to reinforce Europe’s image in the eyes of the world.22  Tourism 

legislation is a board area that is guided by specific tourism laws in addition to laws in the areas 

of consumer protectionism, environmental law, health and safety, etc.  In order for any tourism 

legislation to be valid and enforceable within the Community, such acts need to be supported 

by a legal basis.  This section will provide an overview of the development of legal basis for 

tourism action by the Community and the debate regarding the direct competence of the 

Community.  

3.1 The Treaty of Rome  

The legal basis for tourism legislation and acts within the EU is the Treaty of Rome for 

European Community that was signed in Rome on 25 March 1957 by the six Founder Member 

States at that time as amended.  It is therefore necessary to understand the legal basis for tourism 

legislation as it has been developing from 1957 in order to grasp the complexities behind the 

development of the framework for EU tourism law. As will be seen from the discussion below, 

it is not until 2007 that the EU developed a clear tourism policy. The development of tourism 

law in the EU over the past 59 years is characterised by a complex decision making process 

driven by an abundance of European Commission (EC) initiatives and involving an interplay 

among the stakeholders: The EC, the European Parliament, the Council of the European Union 

(Council) in terms of their legislative power; the European Economic Social Committee and 

the Committee of Regions in terms of their consultative roles; and the Member States in terms 

of their shared competences and power. 

Initially, there was limited reference to the word ‘tourism’ in the Treaty of Rome and according 

to McDonald et al, this is because ‘tourism is not an area of social and economic activity 

separate from others’.23  In fact, tourism is a business activity and leisure activity on the one 

                                                           
21 ibid 8. 
22 Commission, ‘Europe, the World's No 1 Tourist Destination – A New Political Framework for Tourism in 
Europe’, COM (2010) 352 final. 
23 ibid 25.  
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hand, and it encompasses environmental aspects on the other hand. Therefore, most of the 

references to tourism in the Treaty of Rome are made indirectly and implicitly and as stated by 

McDonald, ‘[t]he European Community has no explicit competence in the field of tourism. 

Tourism has neither a chapter nor title of its own in the Treaty of Rome. Nor is it made the 

subject of a common or other type of policy’.24  Tourism was, under the Treaty of Rome, 

considered a community action.  McDonald et al summarise the legal framework of tourism 

activities and state that tourism is an activity that:   

 touches the wider vision of the Community (common market, cohesion, subsidiarity, 

national discrimination and proportionality), 

 avails of fundamental economic and citizenship pre-requisites (workers, citizens, 

capital, services including transport), and  

 uses important public goods (culture, environment) in a wide range of ways.25  

The word ‘tourism’ actually appears in Article 3 of the Treaty of Rome (now Article 6 TFEU): 

‘For the purposes set out in Article 2 the activities of the Community shall include measures in 

the spheres of energy, civil protection and tourism.’26 However, this Article does not provide 

for a clear authority for the Community to take action in order to attain Community objectives 

and it therefor does not represent a legal basis for legislative action. This article just articulates 

a wish to extend the activities to tourism.  However, if this Article is read in conjunction with 

Article 308 of the EC Treaty (formally Article 235 in the Rome Treaty), the legal basis becomes 

clearer: 

If action by the Community should prove necessary to attain, in the course of the 

operation of the common market, one of the objectives of the Community, and this 

Treaty has not provided the necessary powers, the Council shall, acting unanimously 

on a proposal from the Commission and after consulting the European Parliament, take 

the appropriate measures 27.  

It should be noted that, according to this Article, the Council was allowed to take appropriate 

measures only if unanimity was present regarding a proposal from the Commission. In addition, 

the proposed action should be necessary to achieve European Community measures and should 

fall under the auspices of the common market principles. The whole process involved elements 

of subsidiary as discussed in more detail below.  

McDonald et al point out that the unanimity requirement has posed a problem as many tourism 

actions at Community level were not attained due to a lack of this unanimity requirement28.  In 

                                                           
24 ibid 23-24.  
25 ibid 25.  
26 Consolidated Version of the Treaty Establishing the European Community, Rome Treaty [2006] OJ C 321 E/37 
27 Treaty of Rome, art 308.  
28 McDonald (n 1) 42. 
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this regard, the power to take Community action in the field of tourism can be found via indirect 

references in the Treaty and in provisions where the unanimity requirement is not specified.  

Here a reliance can be made on Treaty provisions that are aimed at safeguarding the common 

market. More specifically, Article 95(1) of the Rome Treaty (Article 114(1) TFEU), states that: 

The Council shall, acting in accordance with the procedure referred to in Article 251 

and after consulting the Economic and Social Committee adopt measures for the 

approximation of the provisions laid down by law, regulation or administrative action 

in Member States which have as their object the establishment and functioning or the 

internal market.29 

As will be illustrated below, the Commission has been relying on this Article in taking tourism-

specific measures over the years.  For example, the following wording appears in the Preamble 

to the Council Decision on Community action plan to assist tourism in 1992: ‘Having regard 

to the Treaty establishing the European Economic Community, and in particular Article 235… 

Whereas the Treaty does not provide for any powers for the adoption of this decision other than 

those mentioned in Article 235.’30  Another example in which reference to Article 308 of the 

Treaty has been made by the Commission as the legal basis for tourism action, can be found in 

the 1995 Green Paper on the Role of the Union in the Field of Tourism where it states that: 

‘… since Article [3t], in which tourism is mentioned in the Treaty for this first time, 

 simply expresses the desirability of extending the activities of the Community to 

 include the spheres of energy, civil protection and tourism for the purpose of achieving 

the objectives of Article 2. The Community can only take specific action on the basis 

of Article [308].’31 

Article 251 as referred to in Article 95(1) above sets out a majority requirement instead of the 

unanimity required as set out in Article 308. As will be referred to later in this paper, the legal 

basis for the Council Directive on Package Holidays was Article 95(1) as recorded in its 

Preamble: 

Having regard to the Treaty establishing the European Economic Community, and in 

particular Article 100a thereof … 

Whereas one of the main objectives of the Community is to complete the internal 

market, of which the tourist sector is an essential part … 

Whereas the establishment of common rules on packages will contribute to the 

 elimination of … obstacles and thereby to the achievement of a common market in 

 services.32 

                                                           
29 Treaty of Rome, art 95(1). 

30 Council Decision No 92/421/EEC of 13 July 1992 on Community Action Plan to Assist Tourism’ [1992] OJ L 
231. 
31 Commission, Green Paper on ‘The Role of the Union in the Field of Tourism’, COM (95) 97 final 20. 
32 Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package tours [1990] 
OJ L 158 /90 (Package Travel Directive 90/314). 
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So, notwithstanding the fact that the word ‘tourism’ is mentioned only once in the Treaty of 

Rome, Treaty protection applies indirectly to tourism activities due to the fact that tourism is 

not viewed as an area separate from other social and economic activities.  In this regard, Treaty 

provision will apply in the following areas surrounding tourism: the common market, 

subsidiarity, nationality discrimination and proportionality.33   

Article 5(3) of TEU, as brought about by the Maastricht Treaty, deals with the subsidiarity 

principle:  

Under the principle of subsidiarity, in areas which do not fall within its exclusive 

competence, the Union shall act only if and in so far as the objectives of the proposed 

action cannot be sufficiently achieved by the Member States, either at central level or 

at regional and local level, but can rather, by reason of the scale or effects of the 

proposed action, be better achieved at Union level.34 

So, according to this Article, the following three preconditions need to be in place in order for 

the Community to intervene:  1) there is no exclusive competence over the specific area in 

question, 2) the specific Member State(s) cannot deal with the required objectives in a sufficient 

manner, and 3) the Community can implement the action more specifically. Article 3 of the 

Treaty of Rome as discussed above does not actually provide the Community with an exclusive 

competence in the area of tourism; therefore, tourism actions represent a shared competence 

with the Member States that are subject to subsidiarity. So, subsidiarity involves the sharing of 

powers when it comes to tourism matters. McDonald et al point out that it has been difficult to 

distinguish between actions that could sufficiently be taken by Member States and those that 

would be better reached by the Community.35 

Protocol 30 to the Amsterdam Treaty set out the procedural requirements of the subsidiarity 

principle: 

For any proposed Community legislation, the reasons on which it is based shall be stated 

with a view to justifying its compliance with the principles of subsidiary and 

proportionality; the reasons for concluding that a Community objective can be better 

achieved by the Community must be substantiated by qualitative or, wherever possible, 

quantitative indicators.36  

According to paragraph 9 of the Protocol, the Commission is required to consult various 

documents and bodies before proposing legislation and ‘justify the relevance of its proposals 

                                                           
33 McDonald (n 1) 25. 
34 Treaty on European Union (Consolidated Version), Treaty of Maastricht [1992] OJ C 325/5 art (5)3. 
35 McDonald (n 1) 33. 
36 Treaty of Amsterdam amending the Treaty on European Union, the Treaties Establishing the European 
Communities and Certain Related Acts [1997] OJ C 340/1 para 4 of Protocol 30.   
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with regard to the principle of subsidiarity; wherever necessary, the explanatory memorandum 

accompanying a proposal will give details in this respect…’.37   

McDonald et al points out that the steps in complying with the subsidiarity principle can 

involve the following: 

Among the consultation steps which can therefore be required are publishing a 

consultation or green paper, perhaps a white paper, and a follow-up communication, 

commissioning reports and surveys including Eurobarometer survey, holding different 

types of meetings, open meeting/round table/forum.38     

    

The ultimate goal of most of tourism legislation is consumer protectionism in addition to the 

harmonious provision of services in EU Member States.  Consumer protectionism is mainly 

covered in Article 169 of the Treaty on the Functioning of the EU (TFEU). Article 169(1) states 

that: 

[i]n order to promote the interests of consumers and to ensure a high level of consumer 

protection, the Union shall contribute to protecting the health, safety and economic 

interests of consumers, as well as to promoting their right to information, education and 

to organise themselves in order to safeguard their interests.39 

3.2 Efforts towards a Community Policy of Tourism in the EU  

The first formulation of European based policies on tourism took place in the 1980s with the 

publication of two EC Communications, one in July of 1982 on ‘Initial Guidelines for a 

Community Policy of Tourism’40 and the other in November of the same year on ‘Tourism in 

the Community’.41  In Section I of the Initial Guidelines Communication, reference is made to 

Article 2 of the Rome Treaty and the Commission states that  

Article 2 of the Treaty of Rome assigns to the European Community the  task of 

promoting closer relations between the States which belong to it.  Tourism can assist 

the Community to achieve this goal and, by bringing the people of Europe into contact, 

it buttresses the edifice of European integration.42 

The Commission also emphasises that tourism represents an important economic activity and 

supports this statement by stating that tourism account for 4 million people in the Community.43 

Mention is made of the vast amounts of Community policies that affect tourism.44 These 

                                                           
37 ibid, para 9 of Protocol 30.    
38 McDonald (n 1) 34.  
39Consolidated Version of the Treaty on the Functioning of  European Union [2012] OJ C 326/01 art 169(1).   
40 Commission, Communication on ‘Initial guidelines for a Community policy on tourism. Communication from 
the Commission to the Council’, COM (82) 385 final. 
41 Commission, ‘Tourism in the Community’, European File 17/82. 
42 Commission, Communication on ‘Initial guidelines for a Community policy on tourism. Communication from 
the Commission to the Council’, COM (82) 385 final 2. 
43 ibid 2 Here the authors also point that tourism indirectly affects the employement market in much greater 
numbers that 4 million. 
44 ibid 2  The authors point that that this takes place directly and indirectly. 



11 
 

policies involve the free movement of persons and the freedom to provide services and refers 

to working conditions of people working in the tourism industry, tax matters regarding tourism, 

transport, environmental protection, and the safeguarding of European heritage and tourism.45   

The Initial Guidelines Communication clearly defines the framework of Community policies 

that affects tourism directly or indirectly in Treaty provisions: 

A further measure of the importance of tourism to the Community is the large number 

of Community policies which, directly or indirectly, have a bearing on it. These range 

from the free movement of persons and the freedom to provide tourist services, through 

passenger transport to regional development and the protection of the environment. To 

give further stimulation to tourism within the Community, a "tourist dimension" should 

be given to these so that the needs of tourism are taken into account when decisions are 

taken and Community actions implemented.46 

From this quote it is clear that that the Commission calls for a ´tourism dimension’ to the 

fundamental freedoms and rights contained in the Treaty. This Communication also makes 

mention of the roles and duties of travel agents and tour operators and reference is made to 

expert reports47 - The SOFRES report of 1981, one of which concluded that there is an 

increasing number of consumers who are dissatisfied because of, for example: 

 failure on behalf of the agent to comply with the contract 

 misleading descriptions in operators’ brochures  

 price increases after the reservation  

 changes to services (hotel or flight departure times) 

 problems associated with accommodation 

 cancellation penalties  

 ambiguity regarding the responsibilities of various suppliers.48  

The Commission states in this Communication that because of the problems listed in the 

SOFRES report, it would proceed with drafting an outline directive ‘on the protection of 

consumer rights in connection with inclusive holidays’.49  As will be seen later on this paper, 

the points listed above from the basis of the two package directives.  The Communication ends 

with Annex that lists the 35 ´Community Provisions on Tourism’ as on the date of the 

Communication as set out in See Appendix 1. 

                                                           
45 ibid 
46 ibid 2. 
47 ibid 12. 
48 ibid 12.  The other report referred to here is a Borst report of 1979. 
49 ibid 13. 
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In November 1982, the Commission published a document ‘Tourism and the Community’50  

and on page 2 of the Communication, the main policy aims are articulated in the following 

manner: 

The Community should make no attempt to coordinate national tourist policies which 

spring from widely differing circumstances. Nor must it attempt to solve problems best 

tackled on a national or even regional level. Where it can help is to generate a climate 

favourable to tourism by improving the coordination of existing Community activities 

which influence tourism directly or indirectly.51  

The majority of this document is focused on the tourism industry as a whole and the measures 

that are needed to harmonize the sector in terms of VAT rates and excise payments, national 

security schemes and associated medical treatment, and problems regarding the safety of 

tourists while aboard.  The Communication clearly mentions ‘consumer protection policy’ and 

in this regard a study was conducted which revealed the following:  

… a considerable number of complaints about misleading advertising, broken contracts, 

and other package tour abuses.  As a result, the Commission intends to draw up a draft 

directive laying down the minimum standards for package holidays and the information 

which hotels give their guests.52   

The document also deals with the working conditions people working in the tourism industry, 

Community transport policy, and safeguarding Europe’s heritage – these are all areas that do 

not form the subject matter of this essay and will therefore not be discussed in any further 

detail.  On the other hand, the document contains an abundance of statistics relating to the 

tourism industry in Europe in 1979, a summary of which is displayed in Table 1 below:  

 

Table 1: Economic Facts and Figures of Tourism in the Community in 1979. 

 

 Economic Indicator  Amount or Percentage   

Private expenditure on tourism  7% 

Earnings from tourism as part of the GDP of the 

Community 

4% 

Amount of people working in tourism  Over 4 million  

Spend on tourism in the Community   More than 77 000 ECU (in 

millions) 

Revenue from tourism   72 000 ECU (in millions) 

                                                           
50 Commission, ‘Tourism in the Community’, European File 17/82.  
51 ibid 2.  
52 ibid 3.  
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These two Communications resulted in an Opinion of the European and Social Committee on 

Tourism (1983)53 and a Resolution of the European Parliament on measures affecting tourism 

(1984).54 These two Communications ‘marked the transition towards a tourism policy that 

relied heavily on the idea of improving the Internal Market’55 and the Resolution reflected the 

first time when the ‘Council had openly recognised tourism as an action and hade made it an 

additional instrument for European integration’.56     

In 1986, a Commission Communication, ‘Community Action in the Field of Tourism’, 

articulated the need for legislation in the field of tourism and the need for a set of new actions.  

The Communication sets out the need for improvements in the area of the provision of 

information to tourists: 

In a ‘common market for tourism´ the traveller should not only be able to obtain as 

much accurate information as possible on the regions in which he is interest and the 

accommodation on offer there before departure; he should be confident that there will 

be no hitches in the course of his journey and in particular that he will not be exposed 

to risks due to lack of information about his rights.57 

So here the first mention is made of the tourist’s rights to accurate and reliable information; 

however, the Communication states that the way in which to attain this goal is via a guidebook 

and not legislation.  In this regard, the Communication states that it is ‘therefore planning to 

produce, in close collaboration with public and private bodies of Member States, a practical 

travel guide or vade-mecum providing as much useful information as possible to assist 

tourists…’.58  This document will include information on the rights of tourists and obligations 

of travel agencies and all involved with the business of tourism.59 In addition, the 

Communication makes specific reference to package travel and defines package travel as travel 

‘which involves the supply of several services (travel, accommodation, meals and ancillary 

services)’, but with no specific reference to duration or a minimum amount of services 

provided.60 The Communication makes specific reference to the reasons why these packages 

involve a risk factor, namely that the full price is paid in advanced and that the traveller’s 

expectations might not be met because of misleading information.61 

                                                           
53 Economic and Social Committee of the European Communities, ‘Tourism’, (1984) ESC-84-004 
54 Commission, ‘Council Resolution of 10 April 1984 on a Community policy on tourism’, OJ C 115/02    
55 Estol and Font (n 41) 233. 
56 ibid 233. 
57 Commission, ‘Community Action Plan in the Field of Tourism’, COM (86) 32 final para 40. 
58 Commission, ‘Community Action Plan in the Field of Tourism’, COM (86) 32 final para 41.  
59 ibid para 41. 
60 ibid para 46. 
61 ibid para 46. 
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The Communication makes reference to a survey on package travel which revealed that 

between 25% and 35% of the travellers who engaged in a package holiday during 1982 and 

1983 were dissatisfied; however, only 1% to 5% proceeded with legal action due to a lack of 

‘effective and inexpensive out-of-court procedure for examining claims made by package 

travellers’.62  The Commission states that it will propose a Directive on the harmonisation of 

package travel legislation with the following three aims: 

To define the responsibility of the retail travel agents and tour operators vis-á-vis the 

traveller, both before and after his journey, tour or holiday; to establish a simple 

procedure for solving problems and  where necessary, of recording complaints at 

holiday places or other destinations; and to ensure equal conditions of competition in 

the package travel sector.63  

This Communication also let to the adoption of the proposed Decision ‘to establish a 

Consultation and Coordination Process in the Field of Tourism’. The impetus for this formal 

instrument is set out in Paragraph 62 of the Communication: ‘The complexity of the tourism 

sector and its interaction with many other areas of economic activity mean that consultation 

and coordination between Member States and the Commission is essential…’64.  This 

Decision serves the following two objectives: ‘To avoid duplication of work done within other 

Community area’ and ‘[t]o establish a consultation mechanism for cooperation between 

Member States and the EC’.65 

All the above instruments and actions were geared towards harmonisation of the tourism sector 

in the Community.  However, another important impetus for the 1990 Package Travel Directive 

is the 1986 ‘Council Resolution concerning the future orientation of the policy of the European 

Economic Community for the protection and promotion of consumer interests’ in which 

reference is made to Article 2 of the Rome Treaty on the harmonious development of economic 

activities and ‘protecting the health, safety and economic interests of consumers’ via ‘consumer 

protection and information policy’ that is implemented at Community level.66 

2.3 The Treaty of Maastricht  

The main turning point in the development of the legal basis for tourism legislation took place 

in 1992 with the Treaty of Maastricht which made specific reference to the tourism sector.  In 

                                                           
62 ibid para 46. 
63 ibid para 47. 
64 ibid para 62. 
65 Estol and Font (n 41) 233. 
66 Commission, ‘Council Resolution of 23 June 1986 concerning the future orientation of the policy of the 
European Economic Community for the protection and promotion of consumer interests’, OJ  C 167/02 
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Section III on Declarations, the word ‘tourism’ appears in paragraph 1: ‘Declaration on civil 

protection, energy, and tourism’.67 In addition, the following wording can be found in Article 

3(t) of the treaty: ‘For the purpose set out in Article 2, the activities of the Community shall 

include, as provided in this Treaty and in accordance with the timetable set out therein: 

measures in the spheres of energy, civil protection and tourism.’68 According to this wording, 

tourism is now seen as a means to achieve the objectives set out in Article 2 of the Treaty, 

namely ‘to establish a common market and an economic and monetary union’ and to promote 

‘throughout the Community a harmonious, balanced and sustainable development of economic 

activities… a high degree of competiveness,… economic and social cohesion and solidarity 

among Member States.69 

Estol and Font point out that although the reference to tourism is still weak in the Treaty, ‘[t]he 

recognition of tourism within this Treaty allowed the EC to act on tourism with more 

legitimacy, although the unanimity of Member States continued to be required to actually enact 

some of its proposal, as per art. 235 pf TEEC-1957 and TEU-1992.’70 This was further 

strengthened by the Treaty of Amsterdam in 1997 with a focus on the protection of health, 

safety and economic interests of consumers as captured in Article 169 (formally Article 153 

TEC). Tourism was, however, still considered a ‘Community measure’ and as pointed out by 

Estol and Font, ‘the latter [Amsterdam Treaty] did not formally recognise tourism policy but 

did introduce resolutions that recognised the sustainable development principle…’.71  The main 

legal basis for tourism legislation was still the internal market, but now also in the protection 

of information provided to consumers.  

The first official document that lists a set of measures for common actions in tourism by the 

Community members is the Community Action Plan to assist tourism that was presented by 

the Commission and accepted by the Council in 1992 via Council Decision 92/421/EEC of 

13.7.1992.72  The legal basis for this Action Plan is set out in its preamble, namely, Article 235 

of the Treaty and reference is also made to the principle of subsidiarity: ‘Whereas the measures 

                                                           
67 Treaty on European Union (Consolidated Version), Treaty of Maastricht [1992] OJ C 325/5Section III  
68 ibid art 3(t). This is Article 3(u) in the Amsterdam Treaty and the Nice Treaty.  
69 Treaty on European Union (Consolidated Version), Treaty of Maastricht [1992] OJ C 325/5 Art2.  
70 Estol and Font (n 41) 234. 
71 Estol and Font (n 41) 233. 
72 Council Decision No 92/421/EEC of 13 July 1992 on Community Action Plan to Assist Tourism’ [1992] OJ L 
231/26. 
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to be implemented under this action plan must comply with certain criteria in particular the 

need to comply with the subsidiarity principle’.73  The main aim of this Plan was that: 

tourism can make an effective contribution to achieving economic and social cohesion 

in the Community and whereas it can promote in the Community a harmonious 

development of economic activity, continuous and balanced expansion, a higher 

standard of living and closer relations between the States which it links.74 

However, as pointed out in the 1995 Green Paper, this Action Plan is ‘limited both in its 

duration and in its scope’75 and that the plan ‘itself was not sufficient to ensure that the full 

potential of tourism and related actions was harnessed to the benefit of the Union’s measures’.76 

This Action plan provides a list of suggestions on how to strengthen existing measures that 

impact tourism, for example, increased Community support for tourism activities, development 

of an information society, infrastructural efforts, and R&D programmes.77  The Action Plan 

addresses the question of whether it is possible to envisage a ‘Community Policy’ for tourism. 

Estol and Font point out that from 1995 to 2007, the EC endeavoured in awareness creation 

actions along with sustainable development efforts that have resulted in a so-called European 

tourism model.78 

3.4 The Lisbon Treaty 

The Lisbon Treaty was signed on 13 December 2007 and was the result of the enlargement of 

the European Union from 15 Member States to 27 Member States and with the intention ‘to 

reform the functioning of the European Union’.79  The main changes that the Lisbon Treaty 

brought about were structural changes in that the EC is integrated into the EU and the traditional 

three pillar system that consisted of: law relating to the European Community (EC); the law 

relating to Common Foreign and Security Policy (CFSP); and the law relating to Cooperation 

in Justice and Home Affairs (JHA), was restructured into a two pillar system.  

The Lisbon Treaty creates a legal basis for tourism legislation and establishes the means of 

action by the EU in that it can take supporting, supplementing and coordination actions in the 

tourism sector. Article 195 under Title XXII, reads as follows: 

                                                           
73 ibid Preamble.  
74 ibid  
75 Commission, Green Paper on ‘The Role of the Union in the Field of Tourism’, COM (95) 97 final 20  
76 ibid 21. 
77 ibid 21. 
78 Estol and Font (n 41) 237.  They also point out that this new phase strated with the publication Commission 
Communication on ‘Europe, the world's No 1 tourist destination e a new political framework for tourism in 
Europe‘ 
79 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community [2007] OJ C306/01 
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1. The Union shall complement the action of the Member States in the tourism sector, 

 in particular by promoting the competitiveness of Union undertakings in that sector. 

To that end, Union action shall be aimed at: 

(a) encouraging the creation of a favourable environment for the development of 

undertakings in this sector; 

(b) promoting cooperation between the Member States, particularly by the exchange of 

good practice. 

2. The European Parliament and the Council, acting in accordance with  the ordinary 

legislative procedure, shall establish specific measures to complement actions within 

the Member States to achieve the objectives referred to in this Article, excluding any 

harmonisation of the laws and regulations of the Member States 80 

With the enactment of the Lisbon Treaty, the importance of the tourism sector is officially 

recognised in the Lisbon Treaty and according to Article 195, the EU can now actively promote 

the competiveness of companies, individuals and institutions that participate in the tourism 

sector and it can encourage cooperation among Member States via information sharing on good 

practise.  However, this Article excludes full harmonisation of tourism laws among Member 

States, but legitimises action by the EU in relation to tourism policies.  Member States have 

the power to set up their own tourism policies that are in line with the EU tourism policy which 

is aimed at enhanced competiveness and a sustainable tourism sector.   In this regard, Estol and 

Font summarise the impact of the Lisbon treaty as follows: ‘With the enactment of this Treaty, 

the EC effectively launched a new phase as it formally recognised European tourism policy 

(art. 6 TFEU on principles and art. 195 TFEU on tourism policy) for the first time’81.  

The new phase started with the publication of the EC Communication on “Europe, the world's 

No 1 tourist destination e a new political framework for tourism in Europe”. 82 The scope of 

the legal basis for tourism is captured in the following lines as set in the EU’s Communication 

on ‘Europe, the world's No 1 tourist destination – a new political framework for tourism in 

Europe’ (2010): 

This new legal framework is a real opportunity to carry out actions with a high European 

added value which take into consideration the concern to reduce administrative burdens. 

These actions are intended to benefit all countries in the European Union, as each of 

them, to differing degrees, has an interest in developing its tourist potential.83  

 

                                                           
80 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community [2007] OJ C306/01 
81 Estol and Font (n 41) 237. 
82 Commission, ‘Europe, the World's No 1 Tourist Destination – A New Political Framework for Tourism in 
Europe’, COM (2010) 352 final  
83 ibid section 2.2  
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In addition, the EU can take action towards the development of an integrated approach to 

tourism thereby ‘ensuring that the section is taken into account in its other policies’84.  It is 

worth mentioning at this stage that paragraph three of the preamble of the 2015 Package Travel 

Directive, refers to the following articles of TFEU as the legal basis for the Directive: ‘Article 

169(1) and point (a) of Article 169(2) of the Treaty on the Functioning of the European Union 

(TFEU) provide that the Union is to contribute to the attainment of a high level of consumer 

protection through measures adopted pursuant to Article 114 TFEU’.85 Estol and Font 

summarises the effect of the Lisbon Treaty as follows:   

 The Lisbon Treaty recognises tourism policy in relation to promoting competitiveness 

 by encouraging a favourable environment for the development of undertakings and 

 promoting cooperation between Member States particularly through the exchange of 

 good practices, but with the overall limitation that any harmonisation of the laws and 

 regulations of Member States is excluded (art. 195 TFEU 2007).86 

4. Historical Overview of the Development of the 1990 Directive on Package 

Holidays and its Reform up to 2015   

This section contains a summary of the main developments in the field of tourism in the 

European Union as formalised by surveys, communications, reports, papers, and 

recommendations. Developments from the 1990 Package Travel Directive are set out in light 

of the Directive’s shortcomings and the ways in which the 2015 Package Travel Directive 

addresses these shortcomings. Emphasis is placed on the definition and scope of ‘package 

travel’, information requirements, insolvency mechanisms, the liability of the organiser and 

retailer and other basic consumer rights. 

4.1 Surveys and Reports on  Tourism r in the EU from 1980-1990 

The 1982 ‘Initial Guidelines for a Community Policy on Tourism’ referred to above, made 

specific mention of the need to provide protection of consumers who go on package holidays 

in the section on ‘The Importance of Tourism to the Community’, as articulated in the 

following wording: ‘The Commission intends to present to the Council a draft directive on 

consumer protection in connection with inclusive holidays’.87  The impetus for this proposed 

directive is the 1981 SOFRES report on consumers’ satisfaction with inclusive tours.  

                                                           
84 ibid section 2.2. 
85 Paragraph (3) of the preamle of the new Package Travel Directive  
86 Estol and Font (n 41) 238. 
87 Commission, Communication on ‘Initial guidelines for a Community policy on tourism. Communication from 
the Commission to the Council’, COM (82) 385 final 
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Reference to this report is also contained in the 1984 ‘Council Resolution on a Community 

Policy on Tourism’.  The results are clearly summarised in this Resolution: 

The SOFRES report showed that an appreciable percentage of customers were 

 dissatisfied, to some extent because of the travel agent's failure to respect the terms of 

 the contract and also because of misleading descriptions in the tour operators 

 brochures concerning such matters as price increases after reservation, changes in the 

 services offered (e.g. change of hotel or flight departure time), unsatisfactory 

 accommodation, cancellation penalties and failure to indicate clearly the 

 responsibilities of the various suppliers.88 

McDonald et al refers to this research and other surveys conducted in the early 1980s and 

summarises the underlying problems associated with consumer dissatisfaction with package 

travel holidays as follows: ‘failure of holiday to match brochure description, increased in 

contract prices after the booking, failure of tour operators to accept responsibility for problems 

causes by service suppliers, such as hotels, difficulties in obtaining compensation, and 

consumers stranded abroad after collapse of tour operator.’89  

The 1982 Initial Guidelines and the 1984 Resolution contain exact wording on the protection 

of tourist’s interests: ‘The protection of tourists' interests against any shortcomings in the 

services offered by travel agents, against the sometimes misleading advertisements about the 

accommodation offered and against safety hazards in the places where they are staying requires 

strengthening’.90  In addition, the Commission articulates its intention to present the Council 

with draft directive on package travel. 91  

On 27 October 1983, the Economic and Social Committee published an opinion in  

which it stated that ‘the relative division of responsibilities for default in the chain of the 

tourist/consumer/travel agent/tour operator, etc. is still in a state of flux and that the 

Commission should examine this policy and suggest remedies’.92  The European Parliament 

reacted positively by agreeing to the Economic and Social Committee Opinion in Council 

Resolution of 10 April 1984 on a Community Policy on Tourism in which it declares its 

intention to ‘present to the Council a draft Directive on consumer protection with inclusive 
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holidays’.93  The conclusion of the 1984 Commission actions is summarised by McDonald et 

at as ‘…the Commission concluded that the common market in tourism, of which package 

services is an essential part, was being distorted and that consumers were not obtaining the 

level of protection required under the Treaty’.94  

In the Commission’s 1988 ‘Explanatory Memorandum on its Proposal for a Council Directive 

on Package Travel’, mention is made of an independent survey on package travel by GfK 

Markforschung, Nuemberg, as requested by the Commission and the report states that ‘a large 

number (both percentage wise and absolutely) experienced certain difficulties or problems in 

connection with the package holiday that they took.’95  Specific results regarding difficulties 

experience with package travel in 1982 and 1983 are summarised in the Memorandum, as set 

out in Table 2 below: 

Table 2: Difficulties Relating to Package Travel in 1982 and 198396 

 

 

From the survey results and the dissatisfaction figures as reflected above, the Commission 

concluded in its next Communication that ‘consumer dissatisfaction is significant enough to 

warrant Community action, and that this should take the form of a directive’.97  The 

Commission repeatedly refers to the fact that 25 million EC citizens make use of package 

holidays every year; however, the Commission argues in this 1988 Communication that the 

proposed directive’s scope will cover the wider ‘package travel’ and this this will then protect 

over 150 million EU citizens and others per year98. In this regard, the 1988 Communication 

states: 

Moreover, at the particular request of a number of Member States, the Commission has 

widened the scope of its work so as to cover not only package holidays but the whole 

field of package travel. Thus a package holiday to one destination is covered. A package 

                                                           
93 Commission, ‘Council Resolution of 10 April 1984 on a Community policy on tourism’, OJ C 115/02  5.  
94 McDonald (n 1) 287.  
95 Commission, Explanatory Memorandum on ‘Proposal for a Council directive on package travel, including 
package holidays and package tours, COM (88) 41 final 12.  
96 ibid, this table is created from the information contained in the Memorandum  
97 ibid 12.  
98 Ibid 12.  

  Country       Degree of Difficulty by Year  
1982  1983  

   Federal Republic   27%  32% 
   United Kingdom   31%  37%  
   France    28%  31% 
   Italy     25%  27% 



21 
 

tour to several destinations is covered. Conference travel, health travel, business or 

professional travel combined with leisure travel, are covered. The essential criterion is 

that the travelling consumer has contracted for a travel package. If he has, the rules here 

proposed by the Commission would apply.99 

The 1988 Communication then goes to sets out a ‘Proposal for a Council Directive on package 

travel, including package holidays and package tour’ that contains the draft of the articles of 

the proposed directive100.  In its draft of Article 2, definitions are provided of all the parties 

involved in package travel agreements and a wide definition of ‘package’ is provided which 

was taken up in the 1990 Package Travel Directive.101 In addition to the surveys and research 

done among consumers who make use of package travel, the Commission also analysed the 

laws of Member States on package travel and states in the Preamble of the proposed Directive 

that ‘national laws of Member States concerning package travel show many disparities and the 

various national practices in this field are markedly different’ and that ‘distortions of 

competition arise amongst operators established in different 

Member States.’ 102  For example, at that time, Denmark had no ‘no special legislation dealing 

with travel contracts, or, in particular, with package travel’.103  The document also points out 

that in Denmark, ‘[m]ost travel contracts are made on the basis of the general conditions 

prepared in 1974 by the Danish Travel Agents Association and approved by Denmark’s 

Consumer Council’.104 

4.2 Overview of the Development of the 1990 Package Travel Directive and the 2015 

Package Travel Directive  

The first tourism legislation aimed at harmonization of the internal market in package travel 

was the Council Directive 90/314/EEC that was published on 13 June 1990 on package travel, 

package holidays and package tours and was motivated by the abovementioned 

communication.  This Directive calls for minimum harmonisation in terms of which the form 

and method of transposition is in the hands of each Member State as long as the objectives of 

the Directive are attained.  The main problem regarding the harmonious transposition of the 

Directive objectives into the national laws of Member States is that ‘many of the Directive’s 
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provisions allow for a very large margin of interpretation for national legislators’ and therefore, 

‘the approaches taken by different Member States to transpose the Directive… differ 

considerably’.105  These problems are discussed in more detail below.  On the other hand, 

Member States can opt for more stringent provisions as long as the deviations from the 

Directive do not result in a lesser degree of consumer protectionism. The Commission points 

out in its 1999 ‘Report on the Implementation of the Package Travel Directive’ that ‘Member 

States have incorporated these definitions into their domestic legislation, thus staying in line 

with the directive, but at the same time transporting the problem of interpretation from the 

supranational to the national level.106 

Table 3 below provides a few examples of the methods of transposition of the Directive into 

national laws that were applied by various Member States.  The table is not a comprehensive 

outline of all the methods as many Member States opted for transposition in, on average, three 

various ways.107 

Table 3:  Examples of Transposition Methods  

 

Transposition Method EU Countries (including Iceland)  

Act on Package Travel  Majority of the Member States, including Iceland  

Civil Code  Germany, Slovenia, Czech Republic, Hungary, 

Lithuania, Slovakia  

Consumer Codes  Austria, Italy   

The Law of Obligations  Estonia, Slovenia  

Tourism Act  Estonia, Bulgaria, France. Latvia, Lithuania  

Government Decree  Austria, Denmark, Finland, Germany, Hungary, 

Luxembourg, Latvia, the Netherlands, Portugal   

The 1990 Package Travel Directive addresses many of the concerns of the consumers as set 

out in the surveys of the early 1980s; however, the Directive contained many vague provisions 

that resulted in different interpretations that have resulted in legal disputes and a need for 

further reform108. As pointed out in the Commission’s Report on the Implementation of 

Directive 90/314/EEC on Package Travel and Holiday Tours in the Domestic Legislation of 
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the EC Member States: ‘The Directive’s provision allow for a very large margin of 

interpretation for national legislators. Consequently, the approaches taken by the different 

Member States to transpose the Directive …differ considerably’.109 

In 2012, the Directorate-General for Internal Policies published a report called ‘Implementation 

of the Package Travel Directive’ that analyses the implementation of the Package Directive, 

new developments since the enlargement of the EU in 2004, and finally lists important aspects 

that are not covered by the 1990 Package Travel Directive.  The report splits the development 

of the 1990 Package Travel Directive into two periods:  The first phase that took place from 

the implementation date by the 13 Member States on 13 December 1992 and then the second 

phase that commenced in 2004 up the 2012 with the enlargement of the EU to 27 Member 

States.110  The second phase is characterised by the ‘unravelling of the traditional package 

holiday’ spurred by the ‘success of low-cost airlines and greater access to the internet’.111  In 

cases where consumers opt for custom-made holidays by selecting a variety of services from 

various service provides, the link is broken between the consumer and the service provider and, 

consequently, no legal protection is available in terms of the Package Directive.   

The main shortcomings of the 1990 Package Travel Directive are summarised as follows: 

The following weaknesses have been noted by stakeholders: the inclusion of dynamic 

packaging within the scope of the Directive; difficulties in interpreting the Directive, 

especially relating to general key terms such as “consumer”, “organiser”, “retailer”; the 

non-mandatory in pre-contractual duties into the contract; lack of clarity in relation to 

specific aspects of the information requirements as well as what constitutes an essential 

term for the purposes of withdrawing and cancelling the package travel contract; 

insolvency regimes may create barriers to trade.112 

The authors of the ‘Implementation of the Package Travel Directive’ report also mention the 

advent of the ‘dynamic package’ in terms of which, for example, an internet platform for flight 

bookings also provides for extra services in the form of so-called ‘add-ons’ in terms of which 

the consumer is offer hotel, car hire, insurance, sigh seeing trips, etc.   In these cases, there is a 

commercial link; however, the consumer enters into individual contracts with each provider.  
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The report points out that the 1990 Package Travel Directive’s scope in these cases is 

unclear.113  

On 9 July 2013, the EU Commission published a press release of summarises the need for 

reform as follows:   

Today's rules are difficult to apply in the internet age where consumers are increasingly 

booking customised packages online (either from one trader or several commercially 

linked traders) – which leaves buyers uncertain if they can count on protection and 

traders unclear of their obligations. Therefore, today's update of the 1990 rules is 

essentially about bringing the Package Travel Directive into the digital age. It means 

that an additional 120 million consumers who buy these customised travel arrangements 

will also be protected by the directive.114 

So, from this quote it is clear that the 1990 Package Travel Directive does no longer provide 

the protection that it originally aimed for.  Since its implementation, ambiguities regarding 

responsibilities and the scope of the Directive surfaced which has resulted in various efforts by 

the EU to update the law.  The 1990 Package Travel Directive contains certain limitations as 

set out in the literature, EU communications and opinions, surveys and case law in this field. 

A major factor that contributed to the limitations is the development of internet technology and 

the entry of low-budged airlines, as already mentioned above.  However, some of the 

limitations are inherent to the wording of the Directive. In addition, because of the minimum 

harmonisation requirement as set out in the Directive, some Member States have transposed 

parts of the Directives in stricter terms. Moreover, Member States have reacted differently 

regarding customised travel arrangement based on changes in consumer purchasing patternss.  

A few of these variations are summarised in the Commission’s 2013 report: 

Numerous Member States have responded to the new market developments, in 

 different ways. Some have laws that aim to protect consumers buying specific services 

 that resemble traditional package holidays. For instance, the UK recently reformed 

 insolvency protection to extend it to operators selling non-domestic flights plus at least 

 one other travel service (the so-called ‘Flight Plus’ reform) Similarly, Sweden requires 

 insolvency protection for travel arrangements consisting of separate transport and 

 accommodation services that together ‘bear a substantial resemblance to a package 

 tour’. And German law takes consumer perceptions into account in assessing whether 

 a particular combination of travel services is covered by the rules on packages115.  
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Therefor the old Package Directive’s scope is outdated in terms of the definition of package 

travel.  Figure below represents and overview of the current scope of the 1990 Package Travel 

Directive as published by the Commission in its press release on 9 July 2013.   

Figure 2: Scope of the 1990 Package Travel Directive116  

 

 

 

 

 

From Figure 2 it is clear that only 23% of the package travel arrangements in 2013 enjoy the 

full protection of the 1990 Package Travel Directive, whereas in cases of customised travel 

arrangements, 23% of the 1990 Package Travel Directive result in a lack of clarity regarding 

the applicability of the Directive.  In 17% of the cases, namely, combinations at a single points 

of sale, there is ambiguity regarding the scope and applicability or the Directive and in 6% of 

the cases, the Directive does not apply in addition to the 54% independent travel arrangements.  

Therefore, 60% of package holidays are not covered by the 1990 Package Travel Directive. 

On 12 July 2013, the Council published its Communication, ‘Bringing the EU package travel 

rules into the digital age’, which contained its proposal on package travel reform.117  The main 

motivation for the Communication is stated in Section 1: ‘But the travel market has been 

transformed, notably by the internet, since the Package Travel Directive was adopted over 20 

years ago. The Commission must respond to widespread calls from industry, consumers and 
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legislators to keep the Directive up to date and fit for the digital age.’118  The first necessary 

change as pointed out by the Communication points is the widening of the scope of ‘packages’ 

to include ‘combined travel arrangements’ and that this will, in turn, result in more 

transparency regarding what a package is and what it is not.119  The Communication also points 

out the proposed directive brings about the following:  a more flexible system as business travel 

will not form part of the directive, enhanced market transparency as there will be stricter 

information requirements, new cancellation rights, improved system for remedies, and an 

abolishment of reference to ‘brochures’.120 

On 25 November 2015, 25 years after the Package Travel Directive, the new EU package travel 

directive, Council Directive 2015/83/EC was adopted and it entered into force on 31 December 

2015 or 20 days after its publication in the Official Journal of the European Union, Volume 58, 

11 December 2015.121  Member States are required to transpose this directive into national laws 

before 1 July 2018.  The 2015 Package Directive is the result of many years of reform activities 

that brings about increased protection for tourists who purchase their packages online and via 

linked travel arrangements.  

The impetus for the 2015 Package Travel Directive is clearly set out in Paragraphs 1 and 2 of 

the Preamble of the Directive.  In Paragraph 1, reference is made to the necessity to adapt 

current legislation to reflect the developments of the market and three reasons are given for 

this:  ‘in order to make it more suitable for the internal market, to remove ambiguities and to 

close legislative gaps.122  Paragraph 2 elaborates on the nature of the developments in the 

tourism market and makes reference to the internet and its role in the demand and supply of 

tourism services.  It points to the new forms of package travel that do not reflect the traditional 

pre-arranged packages, namely package tours that are combined in a customised manner and 

the Paragraph ends with a clear articulation of the scope of the Directive: ‘This Directive aims 

to adapt the scope of protection to take into account those developments, to enhance 

transparency, and to increase legal certainty for travellers and traders’.123 
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The 2015 Package Travel Directive therefor aims at strengthening the internal market so that 

consumers and travel service provides operate in accordance with more transparent rules.  In 

this regard, Article 4 of the 2015 Package Travel Directive states that  

‘[u]nless otherwise provided for in this Directive, Member States shall not maintain or 

 introduce, in their national law, provisions diverging from those laid down in this 

 Directive, including more or less stringent provisions which would  ensure a different 

 level of traveller protection.’124 

So, now Member States will have to transpose the contents of this Directive in such a manner 

as to provide the exact same traveller protection as contained in the Directive.  The minimum 

harmonisation of the 1990 Package Travel Directive has resulted in various rules in various 

Member States which has, in turn, caused, problems in cross border operations among tour 

operators and ambiguities for travellers.  Now, the rights of the traveller and obligations of 

traders are clearly defined in the new Directive and will be transposed into the national laws of 

Member States as set out in the Directive. This means that the Member States cannot exceed 

the terms set out in the Directive (also referred to as gold-plating), neither can they can they 

go beyond the minimum thresholds of the Directive.  

The following Section sets out a comparison between the 1990 Package Travel Directive and 

the 2015 Package Travel Directive and further elaborates on the reform activities from the 90’s 

up to now.  The aim of the next section is to provide technical details on the changes that the 

new Directive brings about in light of consumer rights and the obligations of tour operators and 

retailers.  The focus of this section will be on the definition of ‘package’ and how the scope of 

the definition has been broadened by the 2015 Package Travel Directive in order to bring 

legislation up to date with the digital age.  However, this section will also briefly discuss other 

limitations and an illustration will be provided of how the new Directive addresses these 

limitations aimed at an enhanced harmonious legal framework for package travel within the 

EU.  

4.3 Definitions of Package, Dynamic Packaging and Linked Travel Arrangements  

According to Article 2.1 of the 1990 Package Travel Directive, the term ‘package’ is defined 

as follows: 

For the purposes of this Directive: 

1. 'package' means the pre-arranged combination of not fewer than two of the following 

when sold or offered for sale at an inclusive price and when the service covers a period 

of more than twenty-four hours or includes overnight accommodation: 

(a) transport; 
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(b) accommodation; 

(c) other tourist services not ancillary to transport or accommodation and accounting 

 for a significant proportion of the package. 

The separate billing of various components of the same package shall not absolve the 

organizer or retailer from the obligations under this Directive125; 

The wording of this Article has resulted in interpretation difficulties, of, for example the term 

‘inclusive price’ and, under subsection 1.3, ‘other tourist services not ancillary to transport or 

accommodation and accounting for a significant proportion of the package’126. In the 

commentary section of the 1988 Communication on the Package Travel Directive proposal, the 

following possible permutations of elements within a package are provided:  

The combination commonly includes travel and accommodation in a hotel with all 

meals. But it may consist of travel and self-catering in a chalet or cottage, or, 

conceivably, travel to and from the holiday place, plus excursions to places of interest 

or pleasure from that holiday place, the consumer being responsible for providing his 

own accommodation and meals; or, in some circumstances (certain sporting holidays, 

for example), accommodation in, say, school buildings, with self-catering for meals, 

the organisers making available sporting equipment and instruction but no travel - it 

being a part of the holiday arrangement that the holidaytakers arrange their own travel 

to and from the holiday place. 127 

So, it is clear that even prior to the implementation of the 1990 Package Travel Directive, 

uncertainty existed regarding the definition of a package holiday. At first, the definition was 

seen to apply only to off-the-shelf packages in terms of which the combination of travel 

services has to be pre-arranged and prepared by a tour operator128. However, in 2002, the Club 

Tour v Garrido case, the Court of Justice decided that the term ‘package’ must be interpreted 

as ‘including holidays organised by a travel agency at the request of and according to the 

specifications of a consumer or a defined group of consumers’.129  In the same case, the Court 

also stated that the wording ‘pre-arranged combination’ includes ‘combinations of tourist 

services which are put together at the time when the contract is concluded between the travel 

agency and the consumer’130.  So, at this point, the definition of ‘package’ included ‘tailor-

made’ packages. This view is further supported by the 1999 Commission’s Report on the 

implementation of this Directive:  
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Within the definition of “package” in Art 2 of the Directive, the word “pre-arranged” 

 appears to be artificial, of unclear meaning and effect and could be eliminated. The 

 consumers’ need for protection may, in some circumstances, be the same with regard 

 to tailor-made as with regard to other packages131 

It has also been clear from the implementation of the 1990 Package Travel Directive that 

‘business packages’ are also included.  In the 1988 Communication on the Package Travel 

Directive proposal, the Commission stated that ‘Conference travel, health travel, business or 

professional travel combined with leisure travel, are covered. The essential criterion is that the 

travelling consumer has contracted for a travel package’.132  So, from this discussion it is clear 

that the wording ‘pre-arranged’ is misleading and it has resulted in legal disputes.   

The purpose of travel is irrelevant as stated in the ECJ case of Administrative Proceedings 

Brought by AFS Intercultural Programs Finland ry.133  The case involved educational travel 

organised by an association, AFS Finland, that sends students abroad twice per year who attend 

school and stay with families free of charge.134 The purposes of the trips are to promote 

education and international peace and understanding.135 The Finish Consumer Protection 

Office informed AFS Finland that its student exchange activities is similar to package travel 

business and required the organisation to registered itself in the register of package travel 

businesses; however, AFS Finland applied to Korkein hallinto-oikeus for an order to annual 

the decision, the Court, in return, applied to Court of Justice for a final decision.136 The Court 

states in para. 20 of its judgement that the ‘essential element is whether accommodation is 

included in the package’ and that ‘[t]ravel in the context of student exchanges includes 

therefore the organisation of transport and accommodation simultaneously’.137   

In addition, the Court also confirms the Commission’s view on the purpose of the Directive, 

namely, that the ‘Directive is applicable irrespective of the purpose of the journey, even if, for 

example, the consumer is travelling to his destination for educational purposes’.138  The 

duration of accommodation is not a defining factor, except with regard to the 24 hour 
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requirement.139 However, the Court finds that student exchanges do not form part of package 

travel as defined by the Directive because ‘hosting’, in terms of which a student stays for free 

with a family and is treated as a member of the family, does not fall within the meaning of 

‘accommodation’.140  Upon consideration of whether this type of accommodation or the 

selection of a foreign school falls under ‘other tourist services not ancillary to transport or 

accommodation and accounting for a significant proportion of the package’, the Court 

concludes that these services are purely for educational purposes and do not fall under Article 

2(1)(c) of the Directive.141 So, this judgement supports the view that business travel is also 

included as the purpose of the journey is irrelevant.   

It is also clear from the 1990 Package Travel Directive that ‘small package travel’ is not 

covered by the Directive; this type of package travel involves services that are up to 24 hours 

or services that do not include overnight accommodation.  Most Member States did not include 

small package travel in the transposition of the Package Travel Directive, except for Germany 

where the scope of package travel is wider and travellers will enjoy protection under the 1990 

Package Travel Directive in cases where there is a combination of travel services, such as 

transport and a sight-seeing event that does not include an overnight stay.142  

The Airtours v First Choice case is a Commission decision that took place in 1999 in which a 

proposed merger between Airtours and First Choice was declared incompatible with the EEA 

Agreement and the principles of the common market in that the proposed merger constituted a 

‘concentration’ in terms of Article 3(1)(b) of the Merger Regulation (EEC) No 4046/89.143 For 

the purpose of the discussion, the legal question regarding the merger will not be analysed, 

however, focus will be placed on elements of the decision relating to the Package Travel 

Directive. In this case, the Commission further elaborates on the nature of travel agency 

services and states that they mainly ‘operate through High Street shop or office premises, 

though some have telephone sales operations, which are available outside normal shopping 

hours’.144  The Commission also points out that ‘[a]ll travel agents in the United Kingdom and 

Ireland offer the products of a range of tour operators and other suppliers amongst their range 
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of products and services, and all the main tour operators have at least some of their own travel 

agencies.’145   

Tour operators also show the characteristics of travel agencies as they can also have direct sales 

operations; however, unlike travel agencies, tour operators do not allow for price comparisons 

among various suppliers. The Commission points out that in cases involving the mergers of 

travel companies, it is important to distinguish product markets and in this regard the definition 

of ‘package tours’ becomes relevant. The main product types are ‘package travel’ and 

‘independent holidays’ and in paragraph 6 of the decision, the Commission points out that  

[a]ccording to Airtours and others the distinction between the two product types is 

becoming less marked as consumers become more familiar with holidaying abroad and 

is more willing to make their own arrangements, and with the entry (following 

liberalisation) of low-cost scheduled airlines into the European market.146   

At the time of this case, online booking or electronic bookings of any sort by the consumer was 

not common and the Commission points out that the actual booking and sale is made in person, 

via the phone or by mail with travel agents or directly at a tour operator.  The following wording 

represents a close account of the status of e-commerce during the late 1990s: 

E-commerce - i.e. actual purchases via the Internet - is regarded by many agents and 

 operators as a significant potential alternative distribution method for the future, and

 one which may introduce more independent distributors to the market – although 

 established agents and operators will no doubt also  develop e-commerce operations of 

 their own. But at present it is undeveloped  in the United Kingdom, even for small-

 value items such as books, let alone  major purchases such as package holidays; 

consumers perceive it as risky, travel trade is largely confined to airline-ticket only 

sales. Digital TV, about to be introduced in the United Kingdom, may eventually be 

developed as a selling system, but its impact is unlikely to be significant in the short 

 term.147  

However, with the advent of the new internet consumer and the entry low-budged airlines into 

the market, as discussed Section 4.2 above, the nature of package travel has changed which has 

resulted in a too narrow definition of package holiday as contained in the 1990 Package 

Directive. The Member States have, via national transposition of the Package Travel Directive, 

kept to the uniform definition of ‘package’ as set out in the Directive. However, the scope of 

the 1990 Package Travel Directive has become unclear and ‘[t]his uncertainty, and possibly 
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divergent interpretations of the Directive by Member States, may affect competition and the 

level of consumer protection’.148    

A ‘Study on Consumer Detriment in the area of Dynamic Packages’ took place on behalf of 

the Commission in 2009 that analysed ‘consumer detriment’ in cases of dynamic packages. 

The study revealed that around 23% of the EU-27 population have used dynamic packages in 

the past two years and another interesting result from the study is that 56% of the EU citizens 

‘organise their holidays themselves, rather than purchase a pre-defined package’ and at ‘the 

same time other players in the travel industry such as airlines have entered the market for 

package holiday either as organisers, retailers or by providing links to other tourist services 

making it easier for consumers to put together the package themselves’.149  The main reason 

for this shift is the selling outlets; the study indicated that in 2008, 42% package holiday 

purchases were made online.150   

The study points out that there is a lack of certainty regarding cases where a consumer makes 

a purchase online for two or more travel components and pays in one go as opposed to a 

consumer that purchases one travel component at a website and pays, but then uses a hyperlink 

to go to the website of another travel supplier and makes a separate purchase there.  The authors 

correctly point out that the first scenario appears to be a package tour, whereas the second 

example doesn’t151.  Bearing in mind that this study was conducted prior to the draft or 

publication of the new Package Directive, it is understandable that these new conditions were 

characterised by uncertainty.  

At the time of the study, there was no clear definition of ´dynamic package travel’, but this 

type of package travel is characterised by a customized tour as opposed to a standard, pre-

arranged package tour. The tour is customized in that it is formulated by the traveller and often 

bought from a variety of tour sellers. However, the authors devised a definition for the purpose 

of the study and this definition formed the basis of the definition used in the new Package 

Directive.  The definition as put out in the study was: 

 it includes two or more elements that are not insignificant relative to the total value 

of the package (e.g. flight, accommodation and car rental);  

 the suppliers of these different elements are commercially linked; and  

                                                           
148 Commission, ‘Report on the Implementation of Directive 90/314/EEC on Package Travel and Holiday Tours 
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149 London Economics, on Consumer Detriment in the Area of Dynamic Packages – Final Report to the 
European Commission – Health and Consumers DG, November 2009, section 1.2.1.p 3.   
150 ibid section 1.2.1.p 3.   
151 ibid section 1.2.1.  
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 the elements are bought at the same time.152  

The Commission in its 2007 ‘Working Document on the Council Directive 90/314/EEC of 13 

June 1990 on package travel holidays and package tours’, makes strong reference to how the 

internet has changed the nature of consumer behaviourism, more specifically consumer buying 

habits, in terms of which the internet has made it possible for consumers to make up their own 

package holidays, so called ‘dynamic packaging’, by selecting from and purchasing travel 

services online.153  Another factor that contributed to changed market conditions, as set out in 

this Working Document is the ‘entry of low costs air carriers [which] has revolutionized the 

supply, enhancing competition [and these] market developments have blurred the distinctions 

between airlines, organisers and retailers’.154  These developments have resulted in uncertainty 

as to when and whether the 1990 Package Travel Directive applies to all types of travel 

arrangements.   

When it comes to the reasons why consumers opt for dynamic packages, a study by London 

Economics on the ‘Consumer Detriment in the area of Dynamic Packages’ that was concluded 

in November 2009, revealed the following four most common reasons: 53% claimed ‘greater 

flexibility’, 50% stated a ‘lower price compared to traditional packages’, 35% chose dynamic 

packages due to ‘higher quality choices’ and, finally, 25% claimed that were no traditional 

packages available’.155  

Internet sales accounted for the value of the travel market in the amount of 28 billion euros as 

opposed to 0 euros in 1998 and the first figures from online sales in the travel market appeared 

in 2000 at 3 billion euros.156  From the 17 EU Member States that took part in the survey, there 

were 526 individual reports of problems experienced via dynamic packages within the last two 

years, whereas there were only 72 complaints regarding traditional packages and 44 regarding 

independent travel arrangements.157  
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Another point of interest contained in the study relates to the gross detriment per problem type 

of dynamic packages for the 17 EU Member States.  Dynamic packages that involved billing 

by different companies resulted in the greatest gross detriment, namely 1286 billion euros, 

whereas the gross detriment for dynamic packages that were purchased at one website 

represented the least amount, or 282 billion euros.158  A final set of statistics that is relevant is 

the gross detriment per problem by type of travel arrangements: 593 euros for a dynamic 

package, 565 euros for an independent travel arrangement, and 191 euros for a traditional 

package.159  So, from this it clear that the greatest detriment to the consumer is experienced in 

cases of dynamic packages. In addition, as will be seen from the discussion below on ‘linked 

travel arrangements’, these figures support the discussion on problems related to these kinds 

of online bookings made directly by consumers.   

According to a Library Briefing article by the European Parliament, ‘Towards a reform of EU 

law on package travel’, dated 5 August 2013, the following statistics regarding the modes of 

travel arrangements existed in 2013: 

Although 23% of European tourists still choose the traditional pre-arranged packages 

prepared by travel agencies, the majority no longer holiday on their own (’independent 

travel arrangements’). A further 23% of EU holidaymakers opt for ‘combined travel 

arrangements’ (also known as ‘dynamic packages’); this is customised holidays, which 

are put together by one or more commercially linked traders, usually purchased 

online.160   

The document also points out that 80% of the tourists who travelled via dynamic packages 

believed that they enjoyed protection in terms of the Package Travel Directive.161  

According to the European Commission’s publication on ‘Revision of the Package Travel 

Directive’, a ‘package’ in accordance with the 2015 Package Travel Directive will now apply 

to the following three types of travel combinations: pre-arranged packages, customised 

packages, and linked travel arrangements.162 Linked travel arrangements are also called 

assisted travel arrangements, however, the official term linked travel arrangements will be 

used in accordance with the new Directive. Linked travel arrangements occurs when a 

consumer books a travel service on one website and it then offered to book another travel 
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service via a link. In order for the bookings to be linked, they have to be made within 24 hours 

even if at separate traders as long as the person’s name and personal data (at a minimum, the 

contact information) are transferred between these traders within the 24 hour rule.   

Therefore, the 2015 Package Travel Directive now applies to three types of travel 

combinations:  on the one hand there are package holidays as was the case with the old 

directive, but now defined in terms of ‘pre-arranged packages’, that is, ready-made packages 

offered by a tour operator, or ‘customised packages’, consisting of a selection of travel services 

that were purchased from online or offline from a single business. On the other hand is ‘linked’ 

travel arrangements, a new aspect in the 2015 Package Travel Directive.  The impetus for this 

new concept of package is the internet and online traders who sell holidays that did not fall 

within the definition of ‘package holiday’ as set out in the old directive.   Linked travel 

arrangements take place when the traveller while booking one travel service on a website is 

invited to purchase another travel service at the same website and the second booking is make 

within 24 hours; however, in order for the consumer to enjoy protection of the 2015 Package 

Travel Directive, certain criteria has to be fulfilled, as discussed below163.  

According to the new Directive, linked travel arrangements, just as package holidays, fulfils 

the Directive’s criteria if the package consists of two or more elements.  However, in the case 

of linked travel arrangements, the services can be purchased from different traders, instead of 

one trader as is the case with package holidays.  In addition, all contracts should be made within 

24 hours for it qualify as being ‘linked’.  Another leg of the ‘linked’ aspect of these types of 

bookings is that all the bookings are linked via personal data that is registered at the first trader, 

for example, the contact information, passport numbers, or credit card details164.   

Article 2.1 of the 2015 Package Travel Directive clearly spells out the cases in which the 

Directive does not apply: 

(a) packages and linked travel arrangements covering a period of less than 24 hours 

unless overnight accommodation is included;     

 (b) packages offered, and linked travel arrangements facilitated, occasionally and on a 

 not-for-profit basis and only to a limited group of travellers;  

(c) packages and linked travel arrangements purchased on the basis of a general 

agreement for the arrangement of business travel between a trader and another natural 

                                                           
163 ibid 
164 ‘Parliament wants to extend “package” holiday traveller protection’ (European Parliament: Industry, March 
2013)< http://www.europarl.europa.eu/sides/getDoc.do?type=IM-
PRESS&reference=20140311BKG38630&language=LT> accessed 22 January 2016.   

http://www.europarl.europa.eu/sides/getDoc.do?type=IM-PRESS&reference=20140311BKG38630&language=LT
http://www.europarl.europa.eu/sides/getDoc.do?type=IM-PRESS&reference=20140311BKG38630&language=LT


36 
 

or legal person who is acting for purposes relating to his trade, business, craft or 

profession165. 

So, from Article 2.(1)(c) it is clear that the Directive does not apply to business travel.  This 

means that tour operators and travel agencies that offer services under the umbrella term 

‘MICE’ – Meeting, Incentives, Conferences, and Events, will have to word their contracts in 

such a manner as to cover general consumer laws.  Although the 2015 Package Travel 

Directive’s requirements will not have to followed in business travel packages, it would be in 

the organiser’s or retailer’s interest to keep to the information requirements.  

The 24 hour rule as set out in the 1990 Package Travel Directive still applies; however, now 

when overnight accommodation is included, for example, at 9 hour bed-rest at an airport hotel 

that includes transport to and from the airport, the traveller is protected by the 2015 Package 

Travel Directive. Sub-paragraph (b) clearly sets out that non-profit packages that do not form 

part of an organiser’s day-to-day business and that are offered to a limited group of travellers 

do not fall under the scope of this Directive.  The 1990 Package Travel Directive did not deal 

with this aspect.  

Articles 3.1 and 3.2 then set out a comprehensive definition of ‘package’: 

For the purposes of this Directive, the following definitions apply:  

(1) ‘travel service’ means:   

(a) carriage of passengers;        

(b) accommodation which is not intrinsically part of carriage of passengers and is 

not for residential purposes;    

(c) rental of cars, other motor vehicles within the meaning of  Article 3(11) of 

Directive 2007/46/EC of the European Parliament and of the Council (1), or 

motorcycles requiring a Category A driving licence in accordance with point (c) of 

Article 4(3) of Directive 2006/126/EC of the European Parliament and of the 

Council (2);  

(d) any other tourist service not intrinsically part of a travel service within the 

meaning of points (a), (b) or (c); 

(2) ‘package’ means a combination of at least two different types of travel  

 services for the purpose of the same trip or holiday, if:  

(a) those services are combined by one trader, including at the request of or in 

        accordance with the selection of the traveller,  before a single contract on all 

        services is concluded; or    

(b) irrespective of whether separate contracts are concluded with individual travel 

service providers, those services are:  

(i) purchased from a single point of sale and those services have been 

 selected before the traveller agrees to pay,       

(ii) offered, sold or charged at an inclusive or total price,     

(iii) advertised or sold under the term ‘package’ or under a similar term,   

                                                           
165 Package Travel Directive 2015/2302 art 2.1.  



37 
 

(iv) combined after the conclusion of a contract by which a trader  entitles the 

 traveller to choose among a selection of different types of travel services, or 

 (v) purchased from separate traders through linked online booking processes 

 where the traveller's name, payment details and e-mail address are transmitted 

 from the trader with whom the first contract is concluded to another trader or 

 traders and a contract with the latter trader or traders is concluded at the latest 

 24 hours after the confirmation of the booking of the first travel service.  

A combination of travel services where not more than one type of travel service as 

 referred to in point (a), (b) or (c) of point 1 is combined with one or more tourist 

 services as referred to in point (d) of point 1 is not a package if the latter services:  

 (a) do not account for a significant proportion of the value  of the combination  

 and are not advertised as and do not otherwise represent an essential feature of  

 the combination; or  

 (b) are selected and purchased only after the performance of a travel service as 

  referred to in point (a), (b) or (c) of point 1 has started;166 

From Article 3 it is clear that there should still be a requirement of at least two different types 

of travel services in order for a tour to qualify as a package.  However, in the 2015 Package 

Travel Directive, the scope is broadened by the requirements set out in the sub-paragraphs of 

Article 3. Only aspects that fall under the definitions of ‘travel services’ are considered as 

services in their own right and qualify for a criterion item in the package.  Paragraph 17 of the 

preamble deals with examples of activities that are not travel services.  Some examples are: 

meals, drinks and cleaning services as part of the accommodation; access to facilities at the 

accommodation, such as spa-facilities or a swimming pool; and overnight accommodation that 

is incidental to the transport of the traveller, for example, by train or by air.167  

The main criterion for determining whether a service should be viewed as an independent travel 

service or as an integral part of the package is whether the services forms an intrinsic part of 

the travel service in question.  In addition, the Paragraph also clearly specifies that residential 

accommodation for long-term study courses do not form part of travel services.168 and that a 

trips needs to last for more than 24 hours in order to qualify as a package tour.169  So, a trip that 

lasts less than 24 hours and that does not include accommodation, does not qualify as a package 

tour.   

Packages should not be confused with ‘linked travel arrangements’.  The latter is usually 

organised by online or high street traders who assist travellers to buy the services of different 

                                                           
166 ibid, articles 3.1 and 3.2.  
167 ibid para 17.  
168 ibid para 17. 
169 ibid para 19. 



38 
 

travel service providers.170  The activities of these online of high street traders do not include 

the typical features of a package and the provider cannot be held liable for the complete 

performance of the travel services.  Examples of these providers are online booking agents that 

sell entrance to various amenities and high street traders who sell the same.  For the purposes 

of packages and linked travel arrangements, only the following three combinations of different 

types of travel services should be considered: accommodation; carriage of passengers by bus, 

rail, water or air; and the rental of cars or motorbike.171 

Paragraph 10 of the 2015 Package Travel Directive sets out alternative objective criteria that 

considers ‘the way in which the travel services are presented or purchased and there the 

travellers may reasonable expect to be protected by this Directive’.172  This Paragraph also sets 

out examples of situations that represent a package tour: If the traveller, via is single point of 

sale, selects a variety of travel services for the same trip and the services have been selected 

within the same booking process, or where there is an inclusive price for such services, or 

where the word ‘package’ or similar word is used, which indicates a close connection between 

the services, in sale or promotion of the services, the booking represents package travel.173 

However, if a booking is viewed as a ‘linked travel arrangement’, the provisions of the package 

travel directive will not apply except for cases of insolvencies, in terms of which the service 

provider would be required to refund moneys paid or the repatriate the travellers. However, 

‘[i]f the traveller’s name, e-mail address and payment details are transmitted from the first 

website to the second (“click-through packages”), the full protection for packages will 

apply’.174 

In the case, Armin Maletic, Marianne Maletic v. lastminute.com, GmbH, TUI Österreich 

GmbH (2012), the applicants booked and paid for a package holiday to Egypt online via a 

website, lastminute.com.175  The applicants were domiciled in Bludesch, Austria. The 

company, lastminute.com stated on its website that it is a travel agent registered in Munich, 

Germany, but that trip will be operated by TUI, registered in Vienna, Austria.  The applicants 

booked and payed as individuals and intended to book a certain hotel, Jax Makadi Gold & Spa 
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hotel, situated in Hurghada.  They received a confirmation invoice from TUI; however, the 

invoice listed another hotel with a similar name: Jaz Makadi Star Resort Spa, also in Hurchada.  

The mistake was made by lastminute.com and was not noticed by the applicants. Upon their 

arrival, they became aware of the mistake and had to pay an extra cost of EUR 1 036 in order 

to get accommodation at the originally intended hotel.   

The applicants claimed payment from the travel agent and the operator jointly for the 

inconvenience suffered and repayment of the surcharge for the total amount of EUR 1 

201.38176.  However, the national court focused solely on a jurisdiction question and stated that 

the court of Vienna, namely, the defendant’s court, has jurisdiction.  On the other hand, the 

court confirmed its jurisdiction over lastminute.com since it had its registered address in 

Germany and that ‘the condition laid down in Article 15(1)(c) of Regulation No 44/2001 

concerning the activity directed to Austria was fulfilled’.177 

The applicants main ground for appeal is that the ‘booking they made was from the outset 

inseparably linked, as a uniform legal transaction, with lastminute.com as the travel agent and 

with TUI as the travel operator’.178 The judgement of the EC Court is summarised in para 29: 

Even assuming that a single transaction, such as the one which led the Maletics to book 

and pay for their package holiday on lastminute.com’s website, may be divided into 

two separate contractual relationships, first, with the online travel agency 

lastminute.com and, second, with the travel operator TUI, the second contractual 

relationship cannot be classified as ‘purely’ domestic since it was inseparably linked to 

the first contractual relationship which was made through the travel agency situated in 

another Member State.179  

Although this case involves a question regarding jurisdiction, it serves as an example of how 

the ‘linked transaction’ nature of the activities among the parties, is recognised by the Court 

and results in the establishment of the power of jurisdiction. 

4.4 Interpretation Difficulties with Terms ‘Retailer’ and ‘Organiser’. 

Because of the minimum harmonisation requirement of the 1990 Package Travel Directive, 

Member States have used different terms for ‘organiser’ and ‘retailer’ and this has resulted in 

a lack of clarity as to whether travel agents are organising a package or retailers180 as pointed 

out by the Directorate General for Internal Policies in its 2012 report: ‘The plethora of different 
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terms referring to ‘intermediaries’ may actually have resulted in even less of a distinction 

between retailers and organisers than that contained in the Directive. In some laws [of Member 

States], the “organiser” and “retailer” even seem combined.’181 

So, there is a need to clarify ‘the distribution of competences’ in package travel contracts and 

the consumer needs to know exactly who is responsible for what.182 According to Article 2.2 

of the 1990 Package Travel Directive, an ‘organiser’ means ‘the person who, other than 

occasionally, organizes packages and sells or offer them for sale, whether directly or indirectly 

through a retailer’.183 On the other hand, ‘retailer’ means ‘the person who sells or offers for 

sale the package put together by the organizer’184.  However, throughout the Directive, the two 

terms are use together as either as ‘Organiser and/or Retailer’, indicating that there is a choice 

between the two or that one applies or that both apply in cases of liability as set out in Article 

5.1:  

Member States shall take the necessary steps to ensure that the organizer  and/or 

retailer party to the contract is liable to the consumer for the proper performance of the 

obligations arising from the contract, irrespective of whether such obligations are to be 

performed by that organizer and/or retailer or by other suppliers of services without 

prejudice to the right of the organizer and/or retailer to pursue those other suppliers of 

services.185 

The provision in the Directive has led to ambiguities regarding the ultimate responsible party 

in cases of lack of performance of the contract and Member States have transposed the liability 

requirement in various ways into their national laws. However, the 1990 Directive makes it 

clear that the organiser or retailer cannot shy behind the lack of performance or negligent 

actions of suppliers and this is an important development in tourism legislation as it enhances 

consumer protectionism.186  On the other hand, the 1990 Directive contains three limitations to 

this liability: firstly, if the failure is attributable to the actions of the consumer; secondly, fault 

by a third party that is unconnected to the package agreement and under conditions where this 

fault was unforeseeable and unavoidable; and thirdly because of force majeure.187 

Although this phrase also appears in Article 4 on information requirements, it is clear that, in 

this case, the information requirements apply both to the organiser and retailer as both entities 
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are involved in marketing efforts in the form of brochures. However, according to Article 7 on 

the security requirement, the terms are, once again, used interchangeably: ‘The organizer 

and/or retailer party to the contract shall provide sufficient evidence of security for the refund 

of money paid over and for the repatriation of the consumer in the event of insolvency.’188 The 

wording of the Article again reflects on the ambiguous situation that exists around the issue of 

liability in cases where refunds are claimed or where travellers are stranded in a foreign country 

and need to be repatriated.   The 2015 Package Travel Directive makes it clear that the organiser 

is required to provide security in cases where the organiser goes insolvent and that the organiser 

bears the responsibility to provide refunds and to pay for repatriation.189  The new Directive 

also allows for Member States to require retailers to take out security, if needed, because of 

difference in national laws and business practises.  

Therefore, the examples above illustrates that there are interpretation difficulties with the words 

‘organizer’ and ‘retailer’.  Member States have a discretion according to the 1990 Package 

Travel Directive to establish the responsible party and there is the option of organiser or retailer 

or both. The 2015 Package Directive explains in Paragraph 23 of the Preamble that this 

‘flexibility has led to ambiguity in some Member States as to which trader is liable for the 

performance of the relevant travel services’, and it is because of this ambiguity that the new 

Directive states that only organisers will be liable unless Member States pass national law that 

also holds retailers accountable.190  

The study by Schulte-Nölke et at. for the EC Consumer Law Compendium on a comparative 

analysis of the transposition of the 1990 Package Travel Directive into national laws of the 

Member States of the EU summarises this predicament as follows: 

By using the wording “organiser and/or retailer”, the Directive did not clearly decide 

whether the organiser, the retailer or both carry obligations vis-à-vis the consumer. This 

decision is left to the member states’ discretion. They have to ensure that at least one of 

the two is liable in any case. The member states’ transposition laws do not only show 

great differences, but have also created many uncertainties. Especially in those member 

states that provided for a different and separate liability for the organiser and the retailer 

(with each of them being liable for problems occurring in their respective spheres), it 

maybe rather unclear who is liable for what.191 
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So, from the discussion it is clear that the aim of the 1990 Directive is that focus is placed in 

the function and not the definition because, for example, a travel agency can act at the organiser 

or as a mere retailer that sells packages put together by other organisers.  

With the 2015 Package Travel Directive, only one trader should be the ultimate one that is 

responsible as an organiser for the performance of the package as a whole; this is set out in 

Paragraph 22 of the Preamble of the Directive and in Article 13.1.192 However, the Directive 

clearly states in the second paragraph of Article 13.1 that Member States can implement 

legislation that set out the cases under which the retailer will also be responsible; however, this 

has to be effected in accordance with the provision set out in Article 7, Chapter III, Chapter IV 

and Chapter V of the Directive.193  In this regard, retailers and mere intermediaries do not carry 

the same responsibilities as an organiser.   

The main criterion to establish whether a trader is involved in the performance of a package or 

not, is its involvement in the arrangements and not the description of its business.  Under the 

1990 Package Travel Directive, it was unclear whether the organiser, retailer or both were 

liable for the performance of the package tours.194  According to the new Directive ‘organisers 

are responsible for the performance of the travel services included in the package travel 

contract, unless national law provides that both the organiser and retailer are responsible’.195  

However, according to the new Directive both the retailer and the organiser are responsible for 

the provision of pre-contractual information, just as is the case in the 1990 Package Travel 

Directive. 

Article 3 of the 2015 Package Travel Directive sets out the core definitions: 

(7) ‘trader’ means any natural person or any legal person, irrespective of whether 

privately or publicly owned, who is acting, including through any other person acting 

in his name or on his behalf, for purposes relating to his trade, business, craft or 

profession in relation to contracts covered by this Directive, whether acting in the 

capacity of organiser, retailer, trader facilitating a linked travel arrangement or as a 

travel  service provider;      

(8) ‘organiser’ means a trader who combines and sells or offers for sale packages, either 

directly or through another trader or together with another trader, or the trader who 

transmits the traveller's data to another trader in accordance with point (b)(v) of point 

2;     
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(9) ‘retailer’ means a trader other than the organiser who sells or offers for sale packages 

combined by an organiser;196 

The 2015 Package Travel Directive, therefore, creates a new definition trader that covers both 

retailer and organiser and the Directive then contains more transparency as to which terms are 

being used – if the term trader is used, it is intended to cover either, or, or both retailer and 

organiser. Otherwise, the Directive clearly specifies the responsible party in each case. 

The Kuoni v First Choice case (the ‘Kuoni case’) involves the merger of two companies: Kuoni, 

a public holding company in Switzerland, that controls the Kuoni Group and operates world-

wide travel services, and First Choice, a UK tour operator company that is listed on the London 

Stock Exchange which operates mainly in the UK, Ireland, and Canada.197  First Choice also 

operates an airline, Air2000, and a travel agency.  The merger involved the establishment of a 

new company, Kuoni Holdings Plc. that will take over the Swizz company, Kuoni, and the UK 

company, First Choice. Although the main proceedings in the case involves merger 

proceedings, the Commission considers the basic definitions of the Package Travel Directive. 

First, ‘tour operators’ are defined as companies that ‘assemble holidays as packages of 

accommodation and return travel’ whereas ‘travel agents’ operate mainly are retailers that 

‘generally act and an agent of a tour operator principal and are remunerated by a commission 

on the price of the holidays sold’.198 The Commission also points out that travel agencies can 

also see to the following services: ‘air flights, either charter or schedule, hotel and other 

accommodation bookings, car rental, insurance and other related travel services’.199     

As will be seen from the discussion on information requirements below, the 2015 Package 

Travel Directive requires that information regarding the responsible party/parties for the proper 

performance of the contract is clearly conveyed to the consumer and the Directive actually 

provides a standard ‘blueprint’ that should be used. By articulating the responsibly entities, the 

consumer and contract parties would be sure as regards to the scope of each party’s obligations.  

4.5 Enhanced Consumer Protectionism  

The two main regulatory measures of the 1990 Package Travel Directive, information duties 

and rules on the liability of services providers, had proven to be fragmented across Member 

States and has resulted in a lack of clarity. The problems regarding the definitions of ‘organiser’ 

                                                           
196 ibid art 3. 
197 Kuoni / First Choice (Case IV/M.1502) Commission Decision 89/4064 (EEC) [1999] OJ C 139/3 
198 ibid section IV, paras 7 and 8. 
199 ibid section IV, para 8.  
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and ‘retailers’ was dealt with in the preceding section. In addition, consumers have not enjoyed 

full protection in cases of price increases and their rights were not fully protected in cases where 

the organiser or retailer goes bankrupt.  This section discusses the information requirements, 

the rights of the consumer in terms of pricing, and the insolvency mechanisms that will be in 

place after the transposition of the 2015 Package Travel Directive.  

The shortcomings of the 1990 Directive has lead to divergent practises in the Member States 

and the EEA EFTA states and, in 2013, the EU Communication on ‘Bringing the EU Package 

Travel Rules into the Digital Age’ points out that there are different rules ‘across the Member 

States, e.g. on pre-contractual information, liability and insolvency protection, mean that 

businesses have more difficulty expanding their operations across borders. So travel businesses 

are no longer competing on an equal footing.200   

4.5.1 Information Requirements  

Article 3.1 of the 1990 Package Travel Directive states that the price and conditions applying 

to the contract may not be misleading.  Specific emphasis is then placed on the information 

that needs to be set out in case of brochures.  Article 3.2 states that this information needs to 

be in a ‘legible, comprehensible, and accurate manner’ and specifies that this applies to 

‘brochures’.201  In addition, the Directive provides a list of information that needs to be 

published in brochures as set out in the left column of Table 5 below.  At the time of the 

Directive, the main form of marketing travel products was via printed material, namely, 

brochures and internet advertising was not known.  

The 2015 Package Travel Directive places an information requirement on the providers of 

travel services in that  

traders should be required to state clearly and prominently whether they are offering a 

 package or a linked travel arrangement, and provide information on the 

 corresponding level of protection, before the traveller agrees to pay. A trader's 

 declaration as to the legal nature of the travel product being marketed should 

 correspond to the true legal nature of the product concerned. The relevant 

 enforcement authorities should intervene where traders do not provide accurate 

 information to travellers202 

 

                                                           
200 Commission, Communication on ‘Bringing the EU Package Travel Rules Into the Digital Age’, COM (2013) 
513 final, pages 6 and 7.  
201 Article 3.2  
202ibid para. 16  
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The table below sets out a comparison of the pre-contractual requirements as set out in the 1990 

Package Travel Directive and in the 2015 Package Travel Directive.   

 

Table 4: Comparative Analysis of the Information Requirements Prior to Contract 

Formation  

1990 Package Travel Directive  2015 Package Travel Directive 

 a (i) the travel destination(s), itinerary and periods of stay, with 

dates and, where accommodation is included, the number of nights 

included; 

(a) the destination and the means, 

characteristics and categories of transport 

used;  

(ii) the means, characteristics and categories of transport, the 

points, dates and time of departure and return, the duration and 

places of intermediate stops and transport connections. 

(b) the type of accommodation, its location, 

category or degree of            comfort and its main 

features, its approval and tourist classification 

      under the rules of the host Member 

State concerned; 

(iii) the location, main features and, where applicable, tourist 

category of the accommodation under the rules of the country of 

destination; 

(c) the meal plan; (iv) the meal plan; 

(d) the itinerary; (v) visits, excursion(s) or other services included in the total price 

agreed for the package; 

 (vi) where it is not apparent from the context, whether any of the 

travel services will be provided to the traveller as part of a group 

and, if so, where possible, the approximate size of the group; 

 

 

(vii) where the traveller's benefit from other tourist services 

depends on effective oral communication, the language in which 

those services will be carried out; and 

 (viii) whether the trip or holiday is generally suitable for persons 

with reduced mobility and, upon the traveller's request, precise 

information on the suitability of the trip or holiday taking into 

account the traveller's needs; 

 (b) the trading name and geographical address of the organiser and, 

where applicable, of the retailer, as well as their telephone number 

and, where applicable, e-mail address; 

(e) general information on passport and visa 

requirements for nationals             of the Member 

State or States concerned and health formalities 

      required for the journey and the 

stay; 

(f) general information on passport and visa requirements, 

including approximate periods for obtaining visas and information 

on health formalities, of the country of destination; 

(f) either the monetary amount or the 

percentage of the price which is to be paid on 

account, and the timetable for payment of the 

balance; 

(c) the total price of the package inclusive of taxes and, where 

applicable, of all additional fees, charges and other costs or, where 

those costs cannot reasonably be calculated in advance of the 

conclusion of the contract, an indication of the type of additional 

costs which the traveller may still have to bear;  

AND 

(d) the arrangements for payment, including any amount or 

percentage of the price which is to be paid as a down payment and 

the timetable for payment of the balance, or financial guarantees to 

be paid or provided by the traveller; 

(g) whether a minimum number of persons is 

required for the package to take place and, if so, 

the deadline for informing the consumer in the 

event of cancellation 

(e) the minimum number of persons required for the package to 

take place and the time-limit, referred to in point (a) of Article 

12(3), before the start of the package for the possible termination 

of the contract if that number is not reached; 

 

 

(g) information that the traveller may terminate the contract at any 

time before the start of the package in return for payment of an 

appropriate termination fee, or, where applicable, the standardised 
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termination fees requested by the organiser, in accordance with 

Article 12(1); 

 (h) information on optional or compulsory insurance to cover the 

cost of termination of the contract by the traveller or the cost of 

assistance, including repatriation, in the event of accident, illness 

or death. 

From the table above, it is clear that the 2015 Package Travel Directive includes stricter 

requirements regarding the information that should be provided prior to the conclusion of 

package travel contracts.  The new Directive results in enhanced transparency for the consumer 

regarding monetary issues, such as required deposits, payment schedules, extra surcharges and 

insurance information.   

According to the new Directive, traders should state clearly whether they are selling package 

travel or seeing to linked travel arrangements, in addition to this, they also need to state the 

level of protection that the traveller will receive prior to payment203.  Therefore, the Directive 

is proposing a formal declaration as regards the legal nature of the product or service on offer. 

If the trader is selling a package tour,  the following wording needs to be applied and published 

on an organiser’s or, if applicable, the retailer’s website:  

The combination of travel services offered to you is a package within the meaning of 

Directive (EU) 2015/2302.  

Therefore, you will benefit  from all EU rights applying to packages. Company 

XY/companies XY will be fully responsible for the proper performance of the package 

as a whole. Additionally, as required by law, company XY/companies XY has/have 

protection in place to refund your payments and, where transport is included in the 

package, to ensure your repatriation in the event that it becomes/they become 

insolvent.204 

The Directive then  also provides the blueprint for ‘Key rights under Directive (EU) 2015/2302’ 

that needs to be published and made available to the traveller prior the signature of a package 

travel contract.  This blueprint can be found in Appendix 2, and it represents a summary of the 

enhanced consumer rights brought about by this Directive and the rights that Member States 

are obligated to transpose into national law.  

Annex II of the 2015 Package Travel Directive, on the other hand, deals with five cases of 

information requirements regarding  linked travel arrangements – in these cases the Directive 

does not apply in terms of the proper performance of the travel services; however, insofar as 

insolvency protection provisions, the Directive does apply.  The following wording will have 

to be published and made known to the traveller prior to signature of the contract:  

                                                           
203 Package Travel Dirtective 2015/2302 para 15 of the Preamble.  
204 Package Travel Dirtective 2015/2302 Annex I.  
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If, after selecting and paying for one travel service, you book additional travel services 

for your trip or holiday via our company/XY, you will NOT benefit from rights applying 

to packages under Directive (EU) 2015/2302.  

Therefore, our company/XY will not be responsible for the proper performance of those 

additional travel services. In case of problems please contact the relevant service 

provider. However, if you book any additional travel services during the same  visit 

to our company's/XY's booking website, the travel services will become part of a linked 

travel arrangement. In that case XY has, as required by EU law, protection in place to 

refund your payments to XY for services not performed because of XY's insolvency, 

and, where necessary, for your repatriation. Please note that this does not provide a 

refund in the event of the insolvency of the relevant service provider. More information 

on insolvency protection (to be provided in the form of a hyperlink).205   

The Annex then also sets out the information that needs to be provided in relation to insolvency 

protection.   

4.5.2 Security for insolvency and Harmonious Insolvency Protection Mechanism  

The insolvency of a trader can result in financial losses for consumers and problems for 

travellers who get ‘stranded’ in the country which they are visiting. Article 7 of the 1990 

Package Travel Directive reads as follows: ‘The organizer and/or retailer party to the contract 

shall provide sufficient evidence of security for the refund of money paid over and for the 

repatriation of the consumer in the event of insolvency.’206 Besides this Article, no other 

references are made in the 1990 Directive regarding security for insolvency situations and the 

obligations of the organiser or the rights of the traveller in these circumstances.   

The Dillenkofer and Others v Bundesrepublik Deutschland is a landmark case for questions 

regarding of the amount of insurance required in terms of Article 7 of the 1990 Package Travel 

Directive.207 The plaintiffs claimed that the Federal Republic of Germany did not transpose the 

Directive properly into its national law, the German Civil Code, in that the law entered into 

force on 1 July 1994 and applies to travel contracts after that date and for travel the commenced 

after 31 October 1994.  However, the 1990 Package Travel Directive had to be transposed into 

national laws by 31 December 1992.  The Plaintiffs dealt with two travel operators that went 

bankrupt and claimed either for a refund for moneys already paid or for compensation of 

moneys disbursed in returning home on their own account.  The ECJ Court ruled that the 

Federal Republic of Germany, in its failure to transpose the Directive in time, is liable for the 

                                                           
205 ibid Annex II.  
206 Package Travel Directive 90/314 art 7.  
207 C-178/94 Dillenkofer and Others v Bundesrepublik Deutschland [1996] ECR 1996 I-04845 
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losses, as this failure is viewed as serious breach of Community law and no application for a 

grant of and extension for the transposition period was made208. 

In terms of the interpretation of the purpose of Article 7 of the 1990 Package Travel Directive, 

the Court states: 

The purpose of Article 7 is accordingly to protect consumers, who thus have the  right 

 to be reimbursed or repatriated in the event of the insolvency of the organizer from 

whom they purchased the package travel. Any other interpretation would be illogical, 

since the purpose of  the security which organizers must offer under Article 7 of the 

Directive is to enable consumers to obtain a refund of money paid over or to be 

repatriated.209 

Finally, the Court ruled that travellers did not act negligently by paying the full package price 

in cases and at a time point where only 10% deposit is required and that the Directive.210 In 

cases where travel organisers require deposits, this will be in line with Article 7 of the Directive 

only if the refund of deposits in cases of insolvencies is also guaranteed.211 The Court ruled 

that Germany erred by not transposing the Directive in time and that the plaintiffs had a right 

of reparation if the right’s ‘content is identifiable and a causal link exists between the breach 

of the State’s obligation and the loos and damage suffered’.212 

In the Verein für Konsumenteninformation and Österreichische Kreditversicherungs AG case, 

the plaintiffs booked a package holiday to Crete with an Austrian travel operator and paid the 

price in full prior to departure.213 While in Crete, the travel operator went bankrupt and the 

local hotel demanded payment from the plaintiffs, threatening to keep them hostage failing 

payment – they paid accordingly, resulting in a double payment by them in order to get home. 

The dispute was based on the question whether only direct costs, such as the costs for the 

journey, qualify as expenses in lieu of repatriation.  The Court ruled that the reason for the 

extra payment to the local hotel was the direct result of the insolvency of the travel organiser 

and the Courts set out the purpose of the security: 

The purpose of the security for the 'repatriation of the consumer' is to ensure that the 

consumer does not become stranded, during the performance of the contract, at the place 

where he is staying, through the carrier refusing, on account of the organiser's 

insolvency, to supply the service of transporting the consumer back to his place of 

departure.214 

                                                           
208 ibid [53] 
209 ibid [36] 
210 ibid [3] of the summary  
211 ibid [61] 
212 Case C-178/94, Section 1 of the judgement      
213 Case C-364/96 
214 ibid para. 19 
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So, according to this judgement, the security will also cover ‘money paid over’215 and travellers 

cannot be held liable for the actions taken by hotels to recover their losses in cases where the 

organiser of package tours goes bankrupt.    

One of the most recent ECJ cases is Ilona Baradics and others v OBE Insurance (Europe) Ltd 

Magyororszagi Fioktelepe, Magyar Allam case (the ‘Baradics case’) of 16 January 2014 in 

which an Hungarian travel organiser became insolvent after full payments were made of the 

complete package holiday and prior to the commencement of the trips.216  The insurance 

contract between the travel organiser, 5 Kontinens Utazási kft. and the insurance company, 

QBE Insurance, contained a maximum cover of HUF40 million and this resulted in a mere 22% 

refund of the total price paid by each applicant.  The applicants brought action against the 

insurance company and the Hungarian state for compensation for the balance.  

The Court of first instance dismissed the case and the appellate court, Fővárosi Ítélőtábla, staid 

the proceedings as it was not sure whether the Hungarian government had transposed the 1990 

Package Travel Directive properly in that the national law, Government Decree No 213/1996, 

possibly infringes Article 7 of the Directive.217  The question is whether the insurance 

represents appropriate protection for individuals against the risk of insolvency - ‘in so far as it 

has made provision that the value of the financial security provided by the travel organiser or 

retailer is to correspond to a set percentage of anticipated net turnover from sales of the travel 

package or to a minimum amount?’218 In the Court’s reasoning, it states the purpose of the 

security and refers to the Dillenkofer case: 

it should first be borne in mind that Article 7 of Directive 90/314 places the travel 

organiser under an obligation to have sufficient security for the refund of  money paid 

over and for the repatriation of the consumer in the event of insolvency or bankruptcy, 

the purpose of that security being to protect consumers against the financial risks arising 

from the insolvency or bankruptcy of the travel organiser (see Joined Cases C‑178/94, 

C‑179/94 and C‑188/94 to C‑190/94 Dillenkofer and Others [1996] ECR I‑4845, 

paragraphs 34 and 35).219 

The Court also points out that the ‘result’ of the security should be taken into account and in 

this regard, the Court refers to the Rechberger and Others case in which the Court ruled that:  

Article 7 of Directive 90/314 imposes an obligation as to result, that result being to 

guarantee package travellers the refund of money paid over and their repatriation in the 

                                                           
215 ibid [22] and [23].  
216 Case C‑430/13 Ilona Baradics and others v QBE Insurance (Europe) Ltd Magyarországi Fióktelepe, Magyar 
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event of the travel organiser’s bankruptcy, and that such a guarantee is specifically 

aimed at arming consumers against the consequences of the bankruptcy, whatever the 

causes of it may be.220  

So, the objective and the result of the security must be taken into account when analysing 

whether national laws comply with the 1990 Package Travel Directive and when establishing 

whether travel organisers comply with this requirement.  There is no reference to limitations in 

the Directive and it is clear that the following two aspects need to be in order for any national 

law or the operations of a travel organiser in cases of insolvency: a) there should be effective 

guarantee to refund all payments already made for services not rendered in ca; and b) the 

guarantee should cover the proper repatriation of travellers. 

The 2015 Package Travel Directive provides for an enhanced insolvency protection 

mechanism.  In the Directive’s preamble, it is stated that Member States should ensure that 

organisers provide security in cases of insolvency for a) refunds of all payments made, b) 

repatriation of travellers in packages that include carriage of travellers, and c) the option to 

finish the holiday if so chosen by the traveller.221  Member States are allowed discretion 

regarding the way in which they require the security; however, the Directive sets out clear 

criteria for determining the amount of security, and a key word in this regard is effectiveness, 

namely, the security should be available as soon as possible and ‘it should cover the foreseeable 

amounts of payments affected by the organiser’s insolvency and, where applicable, the 

foreseeable cost of repatriations’.222  

A very interesting development in the new Directive is that ‘Members States should be obliged 

to recognise insolvency protection under the law of the Member State of establishment’, which 

means that all Member States are required to recognise the insolvency mechanisms of other 

Member States.223  For example, if a tour operator sells services to travellers from other 

Member States, it is required to comply only with the insolvency rules of its own state. This 

might bring about competition among Member States as tour companies might set up 

establishments in countries where the insurance is at a low cost.    

3.5.4 Liability Requirements / Liability of organisers  

Article 5 of the 1990 Package Travel Directive deals with liability in cases where there is a 

lack of performance of the obligations as set out in the contract; however, as pointed out in the 
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discussion in Section 3.4, the liability will be cancelled where the lack of performance is caused 

by the traveller, a third party that is not connected to the contract, or because of a force majeure 

event.224 The Directive also places a complaint responsibility on the traveller in terms of which 

the lack of performance needs to be announced on the spot and the organiser or retailer should 

be informed as soon as possible.225 

The Simone Leitner and TUI Deutschland GmbH & Co. KG case, involves the interpretation 

of Article 5 of the 1990 Package Travel Directive regarding a claim for compensation for non-

material damages suffered226. The Leitner family booked an all-inclusive package holiday at a 

holiday club in Turkey which included three meals per day.  Just after one week, Simone 

Leitner (13 years at the time), along with many other guests, fell ill with salmonella attributed 

to the food she received at the club.  The sickness lasted the whole trip, continued after the 

family’s return and was characterised by a high fever, vomiting, diarrhoea, and anxiety. The 

family spend a lot of their time in Turkey looking after Simone. 

A claim in the amount of ATS 25 000 was made against TUI in a national court in Austria, but 

the Court of first instance only awarded ATS 13 000 for the physical pain and suffering, but 

rejected the balance of the claim that was based on compensation for the ‘non-material damage 

arising from loss of enjoyment of the holiday’.227 Leitner appealed and the Court of appeal 

referred the case to the ECJ Court of a preliminary on the following question: 

Is Article 5 of Council Directive 90/314/EEC of 13 June 1990 on package 

 travel, package holidays and package tours to be interpreted as meaning that 

 compensation is in principle payable in respect of claims for compensation for 

 non-material damage?228    

The arguments of the parties are based on a question of harmonisation and Leitner claims that 

‘the third recital in the preamble of the Directive makes it clear that operators must be able to 

offer packages in all the Member States in the same conditions.’229  However, TUI, along with 

the Austrian, French and Finish Governments, claim the following:   

the harmonisation of national laws sought by the Directive consists merely of defining 

a minimum level of protection for consumers of package holidays. In consequence, 

anything not expressly covered by the Directive in that field, and in particular the kind 

of damage to be compensated, remains within the competence of the national 

legislatures. The Directive does no more than set out a body of essential common rules 

                                                           
224 Package Travel Directive 90/314, art 5.2. Note that the Directive requires assistance on behalf of the 
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227 ibid [9] and[10].  
228 ibid [13]. 
229 ibid [14]. 



52 
 

concerning the content, conclusion and performance of package tour contracts without 

exhaustively regulating the entire subject, in particular, matters relating to civil liability. 

Accordingly, the existence of a right to compensation for non-material damage cannot 

be inferred from the absence of an express reference thereto in the Directive230. 

The Court finds that Article 5 actually allows travellers to claim for compensation for non-

material damage that is related to the non-performance or improper performance of the services 

as set out in the package contract.231 So, from this judgement it is clear that consumers can 

claim for damages beyond non-material damages, such as loss of enjoyment.     

In the 2015 Package Travel Directive, the same requirement is placed on the liability of the 

organiser for the performance of the contract even in cases where the failure is on behalf of the 

suppliers; however, as discussed above, in the 1990 Package Travel Directive the phrase 

‘organiser and or retailer’ appears and this has resulted in a lack of clarity.  According to Article 

13.1 of the new Directive, Member States can choose whether they want to impose additional 

legislation in terms of which the liability of the retailer is specified, and if so, it would be 

required to apply the provisions of Article 7, Chapter III, Chapter IV and Chapter V to the 

retailer. 232  

As in the 1990 Directive, the exclusions of liability for damages in the new Directive are limited 

to the same three cases, except for the wording in sub-section c, ‘due to unavoidable and 

extraordinary circumstances’ which replaces the reference to ‘force majeure’ of the 1990 

Directive. The 2015 Directive also includes a limitation period for submitting claims, namely 

it may not be less than two years233. The new Directive also includes references to specific EU 

consumer regulations and states that the Package Travel Directive may not affect the other 

rights of consumers as set out in those regulations.234 

In Article 14.6 of the new Directive, there is a requirement that the organiser repatriates the 

travellers via equivalent transport to the incoming transport at no extra costs and without any 

undue delay.  This only applies under the following conditions 

1. The package had to include transportation of the traveller, 

2. There was a lack of conformity during the performance of the package, which 

substantially affects the performance of the package, and the organiser has not 

remedied the lack in accordance with the guidelines set out in Chapter IV, or  
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3. The organiser is not able to offer alternative arrangements of similar or higher 

quality  AND  

4. The organiser offers price reduction that is inadequate  

5. traveller selects to terminate the contract because of the conditions set out in point 

2 above.235     

Article 7 of the new Directive limits the costs of the organiser for accommodation of the 

traveller to a period of no more than three nights, in cases where it is impossible for the traveller 

to return because of unavoidable and extraordinary circumstances; however, subject to Union 

passenger rights legislation.236  

So, the new Directive provides clarity as regarding the liable party in cases of where the 

organiser or retailer fail to preform the terms of the package contract.  In addition, the new 

Directive sets out more detail on the conditions of liability and the rights of the traveller. 

4.6 Impact of the 2015 Package Travel Directive  

According to Article 10 of the new 2015 Package Travel Directive, the consumer will enjoy 

enhanced protectionism in terms of prices as there is an 8% price increase cap beyond which 

the traveller has the right to cancel the contract.  Associated with this cap, is the traveller’s right 

to cancel the contract without any termination fee.237 The three justifications for a price increase 

are the same in both Directives (Article 4.4(a) of the 1990 Directive and Article 10.1 of the 

2015 Directive); however, the new Directive contains more specific wording, for example, the 

words ‘exclusively as a direct consequence of changes’ replaces ‘solely to allow for variations’.  

In the 2015 Directive, there is no corresponding mention to a downward swing in prices as this 

is specifically dealt with in more detail than the 1990 Directive in Article 10.4 in that the 

possibility of a price reduction is now qualified as a consumer right.     

The 2015 Package Travel Directive also makes it clear in Article 21 that the trader will be liable 

for any errors ‘due to technical defects in the booking system which are attributable to him and, 

where the trader has agreed to arrange the booking of a package or of travel services which are 

part of linked travel arrangements, for the errors made during the booking process’; however, 

there will be no liability in cases where the traveller makes the error.238 Travellers also enjoy 

enhanced cancellation rights in terms of the 2015 Directive as set out in Article 12 which 

                                                           
235 ibid art 14.6.  
236 idib art 13.7. Note that in Article 13.8, the limitation of costs will not apply to persons with reduced mobility 
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stipulates the consumer’s rights to cancel the contract at any stage prior to departure, but that 

the applicable cancellation costs apply239.   

The advantages of the 2015 Package Travel Directive for Businesses is summarised as follows: 

more harmonised rules; and a ‘mutual recognition of insolvency protection’; the exclusion of 

‘business trips arranged by business travel management companies will no longer be included 

under the rules’ thereby preventing overregulation, modernised information requirements that 

are not limited to travel brochures, and ‘less administrative burden’ associated with ‘easier 

cross-border transaction and increased legal certainly’.240 Figure 3 below summarises the 

advantages of the 2015 Package Travel Directive for the consumer.  

Figure 3: Summary of the Advantages of the 2015 Package Travel Directive for the 

Consumer241 

 

 

5.  Tourism and Package Travel in Iceland 

This section will look at Iceland as an example of how the 1990 Package Travel Directive has 

been transport into the country’s national laws. Firstly, an overview of the legal framework 

will be given, followed by an analysis of some of the provisions contained in national laws 

relating to package travel. This section also covers the main case law directly based on package 
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travel and ends with a short summary of the necessary changes that need to be made to current 

legislation in order to transpose the provisions of the 2015 Package Travel Directive. 

 5.1 Overview of the Legal Framework   

The 1990 Package Travel Directive had to be transposed into the national laws of EU Member 

States and EEA EFTA states before 31 December 1992.  As mentioned above, this Directive 

allows for minimum harmonisation in terms of which Member States could implement stricter 

provisions than those set out in the Directive. This also means that the Member States can 

choose the form and method of transposition, for example, via a code, and act or via secondary 

law, such as a regulation. However, the transposition has to achieve the aims of the Directive 

and needs to provide for the minimum protection of the provisions set out in the Directive.  

 

All new Member States are required to transpose EU directives into their national laws.  Three 

of the EFTA states, Iceland, Liechtenstein and Norway, and the European Union are parties to 

the EEA Agreement that was originally signed in Porto on 2 May 1992 and came into effect 

on 1 January 1994; however, Liechtenstein became a member on 1 May 1995.242  The three 

EFTA states that have become parties to the EEA Agreement are called the EEA EFTA States. 

The main aim of the EEA Agreement is to extend the internal market to the three EFTA 

countries by applying the four fundamental freedoms contained in the Treaty on the 

Functioning of the European Union to the three EFTA states.  This means that the EEA EFTA 

states are required to transpose secondary laws of the EU, that is ‘EEA-relevant regulations, 

directives, decisions and certain non-binding instruments’, into their national laws, thereby 

brining about the EEA EFTA States’ full participation in the Single Market243. However, the 

EEA EFTA States do not take formal part in the EU decision-making process, but can provide 

input at the early stages of legislative proposals and ‘[input] can take the form of participation 

of EFTA experts in the European Commission committees or the submission  of EEA EFTA 

comments and the adoption of resolutions corresponding to Commission initiatives’.244    

Iceland has transposed the 1990 Package Travel Directive into its national law via the Act on 

Package Tours, Act No. 80/1994, which entered into force on 30 May 1994 and the Regulation 

on Package Tours, No. 156/1995, which entered into force one year later, on 7 March 1995. 

These two legislative documents are aimed at capturing the minimum harmonisation 

                                                           
242 http://www.efta.int/eea/eea-agreement/eea-basic-features#1 
243 http://www.efta.int/eea/eea-agreement/eea-basic-features#1  
244 EFTA Bulletin: Decision Shaping in the European Economic Area, 7.  

http://www.efta.int/eea/eea-agreement/eea-basic-features#1
http://www.efta.int/eea/eea-agreement/eea-basic-features#1
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requirement of the 1990 Package Travel Directive. However, security requirements were 

covered by the Tourism Administration Act No. 117/1994 as repealed by the Tourism 

Administration Act No.73 of 2005.  

5.2 The Tourism Administration Act 

The Icelandic Tourist Board operates as an independent authority under the Ministry of 

Industries and Innovation and in accordance with the Tourism Administration Act, No. 73/2005 

as required in terms of Article 2. The Act sets out the three main duties of the Icelandic Tourist 

Board in Article 4, namely: the issuance of licences and registration of operations; the 

development and quality control of tourism; and the marketing and promotion of tourism 

services.245 The Icelandic Tourism Board also see to research and data gathering and publish 

reports on their official website.246 

Before discussion the Act on Package Tours and the Regulation on Package Tours, the 

definitions of a tour operator and travel agent will be discussed as set out in the Tourism 

Administration Act.  Article 7.1 of the Act clearly defines tour operator:   

1. For the purposes of this Act, tour operator shall refer to a party, either an individual 

or a legal entity, who, either on his own initiative or at the request of a customer, 

organises, offers, and sells professionally the following tourism-related services to the 

public: 

a. The organisation and sale of tours to groups and individuals, and the organisation of 

tours, stays, and leisure-time activities, both in Iceland and abroad. 

b. The organisation of meetings, exhibitions, and conferences and any services related 

thereto, both in Iceland and abroad. 

c. Any sort of agency retailing or resale of tickets for travel by ship, automobile, aircraft, 

or railway. 

d. Leisure-time activities, such as horseback-riding tours, snowmobile tours, river 

rafting tours, and adventure tours using specially equipped motor vehicles. 

e. Travel and refreshments as a part of services rendered.247 

So, no direct mention is made of package tours, however, according to sub-paragraph (a), it is 

clear that word ‘tours’ can include package tours as ‘the organisation of stays’ involves a tour 

of longer than 24 hours; and, if the requirements of package travel as set out in the Act on 

Package Travel is complied with, there is no doubt that package travel forms part of the 

activities of tour operators in Iceland.  However, according to this article, a tour operator, can 

                                                           
245 Act No. 73/ 2005 The Tourism Administration Act art 4.  
246 www.ferdamalastofa.is  
247 Act No 73/2005 The Tourism Administration Act s 7.1  

http://www.ferdamalastofa.is/
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also be someone or a company that merely see to leisure-time activities, such as horse riding 

trips.  

The Icelandic Tourist Board contains a list of licenced tour operators.  Examples of operators 

that provide leisure-time activities are: Blue Lagoon ehf, Alhester / Maggi Emm ehf (horse 

rental), Artic Surfers (surf and snow tours), and Elves and troll ehf.  Tour operators that are 

involved in package tours are, for example: Enskuskóli Erlu Ara (language tours to England),  

Ferðaskirfstofan ehf. (package tours to exotic destinations), and Teitur Jóhansson ehf (tours 

including bus, accommodation, and sight-seeing). Examples of tour operators that see to 

organisation of meetings, exhibitions, and conferences are: Congress Reykjavik ehf, Harpa 

Concert Hall and Conference Centre, and Ráðstefnur og fundir ehf. Tour operators that see to 

travel are, for example, Door to Door Shuttle Service ehf, Bílakeigan Jökull (jeep rental),  

Flugfélagið Ernir (domestic flights, and domestic charter flights), and Wow Air ehf 

(international flights and domestic tours).  

A travel agent is then defined in Article 7.1 as: 

2. For the purposes of this Act, travel agency shall refer to a party, either an individual 

or a legal entity, who, either on his own initiative or at the request of a customer, 

organises, offers, and sells package tours professionally, either in Iceland or abroad. 

A travel agency may also handle and offer all travel-related services offered by a tour 

operator, whether these are provided in the form of package tours or not. The term 

“travel agency” refers both to tourism wholesalers and to  tourism retailers pursuant 

to Act no. 80/1994 on Package Tours.248 

So, from the definition above, it is evident that a travel agent has a wider scope than a tour 

operator as the travel agent sells package tours and may see to all the activities conducted by 

tour operators.  Examples of travel agents in Iceland are: Ferðaþjónusta Icelandair (Icelandair 

Travel Services), Feria ehf. (Vita), Iceland Travel ehf., Heimsverðir, Nordic Visitor, Plúsferðir, 

Terra Nova Sól, Úrval Útsýn, and Wow ferðir ehf. 

A ‘package tour’ is then defined in Article 7.5 as a tour that consists of  

a predetermined combination of no fewer than two of the following items: 

transportation, accommodation, and/or other services rendered to the customer, which 

services cover a significant portion of the tour, when the tour is sold or offered for sale 

at an all-inclusive price and when services related to the tour cover a period of at least 

24 hours or include accommodation. A tour shall be considered a package tour even if 

separate invoices are prepared for each portion of the tour and payment is made in

 portions.249  

                                                           
248 Act No 73/2005 The Tourism Administration Act. art  7.2. 
249 ibid att 7.5. 
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The definition closely reflects the definition of the 1990 Package Travel Directive.  Section V 

of the Act deals specifically with security requirements for package tours and sets out detailed 

requirements in Articles 14-20 of this section.250 The requirements go further than requirements 

of the 1990 Package Travel Directive and actually reflects the requirements set by the 2015 

Package Travel Directive closer in that the security, in cases of insolvency,  is required for the 

following three aspects: reimbursement of moneys paid in advance; repatriation costs; and 

money for the traveller to complete the tour if so chosen.251  The Act goes further than the 2015 

Directive in that it lists the possible forms of security252 and the calculation of the amount.253  

These aspects are not covered in as much detail in the 2015 Directive, for example, the only 

guideline regarding ‘amount’ is that it needs to be ‘effective’ and that it should ‘reasonably 

foreseeable costs’.254   

5.3 The Act on Package Tours 

The Icelandic Act of Package Tours makes reference to tour organisers and tour retailers and 

no reference is made to other entities that see to the arrangement of tours or package 

holidays.255   

The wording of the 1990 Package Travel Directive has been transposed into the Act on Package 

Tours No. 80/1994 in the same manner as set out in the Directive, thereby, resulting on 

confusion regarding the responsibility of specific entities. The Act maintains the same 

definitions for ‘organizer or retailer’ as set out in the 1990 Package Travel Directive256 and it 

follows the same ambiguous wording regarding the liable parties in cases of lack of 

performance: ‘If the package tour does not fulfil the provisions of the package tour contract, 

the consumer may demand that this be remedied, unless that would entail unreasonable cost or 

significant inconvenience for the tour organizer or retailer.’257 So, according to this, the 

consumer’s right of recourse is linked either to the organiser or the retailer and if, read in 

conjunction with the next paragraph of the Act, the responsible party becomes even more 

unclear:  

 If a significant proportion of the services provided for in the contract fails to be 

 performed or is deficient in significant respects, the consumer may rescind the 

                                                           
250 ibid section V. 
251 ibid art 14.  
252 ibid art 14. 
253 ibid art 17. 
254 Package Travel Dirtective 2015/2302 art 17.2.  
255 Act No 80/1994 on Package Tours  art 1. 
256 Act on Package Tours No 80/1994 art 2 first para. 
257 ibid  
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 contract, unless the travel organizer or retailer remedies the problem within a 

 reasonable time limit at no cost to the consumer.258 

However, in Article 12, the Act clearly articulates that ‘[t]he tour organizer and the tour retailer 

shall be shall be jointly and severally liable to the consumer for proper performance of the 

contract, whether carried out by themselves or other suppliers of services’.259  The fact that 

organisers or retailers cannot shy away from liability due to a lack of performance on behalf 

suppliers corresponds with the 1990 Package Travel Directive; however, just as in the case of 

the 1990 Package Travel Directive, there is a state of uncertainty as regards the ultimate liability 

in cases of lack of performance.  However, as stated above, this problem is resolved in the 2015 

Directive where it is clearly stated that only one trader is responsible for the proper performance 

of the package contract.  

In this regard, the Act will have to be amended to include traders that offer ‘linked travel 

arrangements. Article 2 of the Act sets out a list of four definitions for the following terms: 

package tour, tour organiser, tour retailer, and consumer.  Again, no mention is made of other 

forms of traders and this is understandable, as at the time of drafting of this Act and according 

to the Directive, no other types of traders were recognized or existent at that time as the internet 

was not a medium in placed yet for the booking of package tours.  

The information requirements set out in this Act fall way short from those that are required by  

The 2015 Package Directive; however the Regulation on Package Tours deals with information 

requirements in detail.260 In the Act on Package Tours, reference is only made to package tour 

brochures and advertisements and no reference is made to other promotional forms, such as 

internet marketing, as this was not a standard practice at the time of the passing of the Act or 

the drafting of the 1990 Package Travel Directive.  According to Article 3 of the Act on 

Package Tours, the information requirement regarding brochures and advertisements is that 

these documents shall  

Informatively and accurately detail the price and all information relating to the  tour. 

Information contained in a brochure is binding on the tour organiser, unless the 

consumer has been notified of alterations before  the contract was concluded, 

alterations have been agreed upon, or price alterations are permitted pursuant to Article 

7.261  
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260 Regulation No 156/1995 on Package Tours 
261 Ibib art 4. 
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This article is vague as the wording ‘all information’ does not provide clarity on what exactly 

is expected.  As seen from the discussion above, the 2015 Package Travel Directive requires 

specific details on information and provides a detailed templates in its Annexes that clearly set 

out the exact wording of the information requirement.   Article 7 of the Act on Package Tours 

deals with price changes and states that a contract has to clearly specify that price changes may 

take place and it also has to set out the method of calculation.  The same bases for price changes 

are listed in Article 7 as in the old Package Travel Directive and the new Package Directive, 

namely, that prices are only allowed in the following three cases: 

a. the cost of transportation, including the cost of fuel, 

b. levies, taxes or special charges for certain services, such as landing taxes or 

embarkation or disembarkation fees at ports and airports. 

c. The exchange rates applicable to the particular package tour.262  

The 2015 Package Travel Directive refers to ‘other power sources’ as an example of a price 

increase under sub-section (a).  It would be good for changes to the Act on Package Tours in 

Iceland to include this wording as the energy market and related prices are volatile and can 

affect transportation prices beyond the mere cost of fuel.   The 1990 Package Directive, the 

2015 Package Travel Directive, and the Package Tour Act state that price increases will only 

be allowed in cases where the traveller receives notice at the latest 20 days before the start of 

the package tour.263 

5.4 Regulation on Package Tours 

The Regulation on Package Tours mainly deals with information requirements. 

General consumer guidelines on advertising are contained in Articles 1 and 2 of Section I.  

Section II deals solely with the information requirements regarding brochures whereas Section 

V sets out practical information that needs to be provided before the start of a package tour, 

such as, contact information of the local representative that will be of assistance, and ‘where 

and when to arrive for the outbound and homeward departures’.264  

The information requirements of the current Icelandic law is compared to the information 

requirements as set out in the 2015 Package Travel Directive in Appendix 3.It is clear the 

contents of the Icelandic Regulation on Package Tours, 156/1995 and the Act on Package Tours 

                                                           
262 ibid art 7  
263 Article 10.3 of the new Package Travel Directive 2015/2303 states that  ´Irrespective of its extent, a price 
increase shall be possible only if the organiser notifies the traveller clearly and comprehensibly of it with a 
justification for that increase and a calculation, on a durable medium at the latest 20 days before the start of the 
package´.  Article 7.C of the Act on PackageTours states that ´During twenty days prior tp the departure datse, the 
price stated in the contract may not be increased‘.  The old Package Directive states that  
264 Regulation No 156/1995 on Package Tours art 7.1. 
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are closely related to the 2015 Package Travel Directive.  In the Icelandic legislation references 

can be found regarding travellers with mobility problems, insurance issues, and detailed 

information regarding itineraries.  In some cases, the current Icelandic legislation is more 

comprehensive than the 2015 Package Travel Directive requirements. However, all references 

to brochures will have to be removed in order to modernise the legislation.  Again, reference 

will have to be made to the declarations and ‘blueprint’ information as required by the 2015 

Package Travel Directive when Iceland amends and updates its national laws.  

5.5 Case Law and Decisions related to Package Travel 

There have not been a lot of judgements involving the provisions of the Act on Package Tours 

or the Regulation on Package Tours. One of the reasons might be that most of the package 

travel contracts made by outbound tour operators and agencies contain jurisdiction clauses 

which allow foreign courts jurisdiction over disputes.  Another reason is that most matters are 

settled and do not go to trial.  In total, there has been three cases directly related to package 

travel at the Supreme Court of Iceland, two of them involving the same District Court case; 

two cases at the Reykjavik District Court; and one Reykjanes District Court case.  There have 

been four decisions directly relating to package travel by the Consumer Agency.  

The Consumer Agency of Iceland is responsible for overseeing of package travel legislation in 

accordance with Article 17 of the Act on Package Tours.265 The Consumer Agency deals with 

all formal complaints in relation to tourism and package tours.  Not all complaints submitted 

to the Consumer Agency are followed through; only those that have legally protected interests.  

If a case is accepted for legal process, the Consumer Rights Division will conduct an 

investigation during which statements from both parties are analysed in light of the relevant 

legislation.  The Consumer Rights Division can make recommendations or assist with 

settlements.  On the other hand, it also has the authority to pass formal decisions and even bans 

in certain cases. Appeals against decisions and bans could be made to the Consumer Appeals 

Committee.266  

As an example of a Consumer Agency decision, is Case No 41/2010, in terms of which a 

cancellation of the package tour took place because of the Eyjafjallajokull eruption.267  There 

                                                           
265 Act No 80/1994 on Package Tours   
266 Offcial Website of the Consumer Agency of Iceland http://www.neytendastofa.is/english/consumer-rights-
divison/  
267 The Consumer Agency, Viðskiptahættir Express ferða ehf. vegna aflýsingar á alferð  23 August 2010 
Decision No. 41/2010 
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were a total of nine complainants in this case and they purchased a three-day package tour to 

Berlin in that were scheduled for departure on 16 April 2010. The trip was cancelled and each 

complainant was offered a refund to equivalent of half of the price of the package tour or an 

amount of 43.000kr, which represented a refund of the airfare or a similar trip if 25.000kr is 

paid in.  The claimants requested a full refund of the total package price. The Consumer Agency 

points out that there is no dispute as regards to the unforeseeable circumstances that were 

beyond the control of the travel agency.   

The case analysed Chapter 4 of the Act on Package Tours.  The Consumer Agency states that 

a clear division needs to be made between the following two remedies: a right to receive a 

refund on the one hand, and a right to receive damages on the other hand.268 The contents of 

Article 9 of the Act of Package Tours is considered 269 and this this Article explains the situation 

described above, namely, where a traveller is entitled to a full refund prior to the execution of 

the contract terms.  However, according to Article 10.b. of the Act, there will be no right to 

compensation for damages suffered due to significant changes to travel arrangements or the 

cancellation of a contract if ‘… by reason of unforeseeable circumstances beyond the control 

of the party by whom they are pleaded, the consequences of which could not have been 

avoided’.270 In the decision, the Consumer Agency make it clear that Article 9 involves a claims 

based on default in cases of breach of contract whereas Article 10 deals with compensation for 

damages suffered as a result of, for example, the cancellation of a package tour.271  

The Ministry of Interior passed a decision, No. 11/2007 regarding a dispute between 

Heimsferdir and the Consumer Agency.272  The case involves a change in the package price 

that was made in April/May 2006 due to currency changes. Travellers complained to the 

Consumer Agency about the price increases that were made after the confirmation fee was 

paid.  Regarding the legislation on package tours, the Ministry refers to the 1990 Package 

Travel Directive and the Icelandic Act on Package Tours and states there are clear obligations 

that references to price changes should be advertised in material to the consumers along with 

                                                           
268 ibid [2] 
269 ibid [6 ] The Act No 80/1994 on Package Tours  art 9 reads as follows: If a consumer rescinds a contract 
pursuant to Article 8 (1), or if a tour organizer cancels the tour, the consumer shall be entitled to a full refund, 
or to take instead another package tour of equivalent or better quality if the tour organizer or retailer is able 
to offer such a substitute. If the substitute tour offered is less expensive, the price difference shall be refunded 
to the consumer. If the tour is more expensive, the consumer shall pay the difference. 
270 Act No 80/1994 on Package Tours  art 10. 
271 The Consumer Agency, Viðskiptahættir Express ferða ehf. vegna aflýsingar á alferð  23 August 2010 
Decision No. 41/2010. Section II Judgment [3] 
272 Ministry of Interior, Heimsferðir ehf. v The Consumer Agency Decision No. 11/2007.   
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the method of price changes273.  The Ministry concludes that item 3 of Heimferðir’s Terms and 

Conditions regarding price changes is too general and not clear enough.  This is done in 

reference to Article 4 of the 1990 Package Travel Directive that includes references to the 

following regarding the nature of the wording: ‘possibility of upward and downward revision’ 

and that the wording ‘states precisely how the revised price should be calculated’.274  The 

Ministry then confirms that the wording of this Article is taken up verbatimly in Article 7 of 

the Act on Package Tours and the Ministry accordingly confirms that price changes are 

allowed, but on in compliance with the conditions set out in the relevant legislation.275   

 

Decision No. 41/2010 of the Consumer Agency involves a case where a three-nights package 

tour was purchased by Express ferða ehf. an affiliate of Iceland Express in 2010276. The flight 

was cancelled by Iceland Express because of the volcanic eruption, Eyjafjallajökull.  The 

complainant claimed a full refund for the package tour in terms of Article 9 of the Act of 

Package Travel. The main counter-argument was based on Article 10.b in terms of which a 

claimant cannot claim damages in cases where a tour is cancelled because of unforeseeable 

circumstances beyond the control of the party. The Consumer Council refers to the 1990 

Package Directive, Article 6.4, that states that a consumer is entitled to a full refund or a 

substitute package for cancellation of the package tour before the agreed departure by the 

organiser for whatever reason.277 Therefore, the main point made in this decision is that a 

refund in case of a cancellation by the organiser (an Article 9 legal claim) is not that same as 

damages claimed where the organiser, under circumstances of force majeure, will not be liable 

(Article 10).  

The Reykjaness District Court case of 2011 between Ferdaskrifstofa Islands ehf. v Vistra ehf. 

involved a dispute over liability in the case where a booking services is involved in the sale of 

a package tour.278 The plaintiff, Ferðaskirfstofa Islands runs a travel agency whereas the 

defendant, Vistra, runs a booking service and other tourist related services. Vistra purchased 

flight tickets on behalf of another travel service company, via the Amadeus booking system, 

                                                           
273 ibid chapter VI, question 3, para 4. 
274 Package Travel Directive 90/314 art 4(a). 
275 Ministry of Interior, Heimsferðir ehf. v The Consumer Agency Decision No. 11/2007 chapter VI, question 3, 
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from Ferdaskrifstofa with the client’s credit card that was rejected by Valitor based on the 

suspicion that they were misused or stolen. After negotiations and references by Vistra 

regarding the travel service company’s goodwill and assurance that the money will come be 

paid, Ferdaskrifstofa issued the tickets.  However, Valitor did not clear the payments and 

Ferdaskrifstofa was at a loss in the total amount of 2.669.760kr for eight invoices.279  Vistra 

claims that it only a middleman and does not bear responsibility for problems relating to the 

validity of credit cards and related payments.  In addition, Vista states that is has nothing to 

gain from the bookings.280  

 

However, Ferdaskrifstofa states that all business between them was done in the name of Vista 

and that Ferdaskrifstofa has not direct link to Vista’s clients.281 In the Court’s reasoning, 

reference is made to the definition of booking services in accordance with the Tourism 

Administration Act travel as referring to ‘the operation of all types of booking services offered 

to the public, tour operators, and to travel agencies, whether within Iceland or abroad’, and the 

Court states that there is no doubt that Vista operates as a booking service.282 The Court also 

refers to the definition of a travel agency as an individual or company that ‘on his own initiative 

or at the request of a customer, organises, offers, and sell package tours professionally, either 

in Iceland or abroad’ and it ‘may also handle and offer all travel-related services offered by a 

tour operator…’.283   

The Court then also points out that according to the Tourism Administration Act, a travel 

agency ‘refers both to tourism wholesalers and to tourism retailers pursuant to Act no 80/1994 

on Package Tours’.284  The plaintiff accordingly registered the credit card information in its 

booking systems, booked the tickets directly with the airlines paid for it in its own name. For 

this reason, the Court finds that the plaintiff, Ferdaskriftofa, is the seller of the tickets and  

responsible for checking the validity of payment information of passengers or travellers before 

issuing tickets, and, Vista, on the other hand, only took an order and did not see to any 

payments, bookings with airlines or the issuing of tickets.285 The Court therefore rules in favour 

of the defendants and rules that Ferdaskrifstofa paid the costs.   
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In the 2013 Reykjavik District Court case, Sigridur D. Thorvaldsdottir v. Riding Iceland 

Operations ehf and Vatryggingafelag Islands hf, the plaintiff, Sigridur sustained serious back 

injuries resulting from a fall off a horse on the first day of a three day horse-riding package 

tour.286 The main legal issue of the case encompasses the question of liability and the plaintiff 

claims that the riding company was liable for compensation in terms of Article 13 of the Act 

on Package Tours which states that: 

If the consumer suffers injuries or damage to property because of  package tour 

deficiencies, he is entitled to compensation unless the failures occurring in the 

performance of the contract are attributable neither to the negligence of the vendor nor 

that of other suppliers of services, because such failures are: 

a. the fault of the consumer, 

b. the fault of a third party who is not connected with the provision of the 

 services contracted for, and are unforeseeable or unavoidable, 

c. due to circumstances or an event beyond control (force majeure), which the 

supplier of the services could in no way foresee or avoid.287  

The plaintiff states that the trip was advertised as appropriate for beginner horse riders and that 

the riders received some guidance prior to the start of the trip, but this guidance was, according 

to the plaintiff, insufficient in relation to the degree of difficulty of the trip.288 After the Court 

heard expert witness, Olafur H. Einarsson, a horse tamer and trainer, it decided that the accident 

was not caused by the erratic behaviour of the horse and that the horse is fit and suitable for 

riding tours involving inexperienced riders.289  The court concludes that this was an unfortunate 

accident and that the accident happened as a result of the actions of the plaintiff.290  The Court 

also analyses the nature and purpose of the advertisement; the plaintiff claims that the 

advertisement implies that the trip is for the totally inexperienced, whereas the defendant states 

that a three-day riding tour cannot imply this and that the trip consists of short rides each time 

across easy terrain.291  In addition, the horse in questions, Djarfur, is categorised in the ‘placid’ 

group of horses, that is, the easiest group. The Court rules that the horse took control of the 

plaintiff, but the plaintiff made the decision to jump off the horse; therefor the Court rules that 

                                                           
286 Sigríður D. Þorvaldsdóttir v Riding Iceland Operations ehf and Vátryggingafélagi Íslands hf  Reykjavik District 
Court Case 10 December 2014 in Case No.E-492/2013. 
287 Act No 80/1994 on Package Tours art 13  80/1994 
288 Case No.E-492/2013 Section II  
289 ibid section II. The Court also found that it is normal for a horse to gallop in riding tours if there is a space 
between it and the next horse and that the cause of the accident was rather the reaction of the plaintiff, and 
inexperienced rider.  
290 ibid section III 
291 ibid section IV  



66 
 

the plaintiff bears 50% responsibility for the damages claimed in accordance with Article 13 

of the Act on Package Tours.292  

There are very few Supreme Court cases in Iceland that deals directly with package travel and 

the first case is the 2002 case, the Government of Iceland v. Jóhann Þorgeirsson, in terms of 

which the travel agency went bankrupt while 275 of its customers were on package tours293. 

The claimant had booked a package tour for three to Amsterdam and had paid 100.000kr 

deposit which he claimed back. The travel agency had a security deposit in the amount of 

6.000.000kr which amount was fully used to repatriate the other 275 travellers back to 

Iceland.294  In this case, there 46 complainants claimant, including the claimant in this case, 

claimed a refund of payments made for trips that will not take place in the amount of 

1.000.000kr.   These claims were denied as the insurance funds were used up.295 The travel 

agency, Ístravel ehf, operated and was licenced in terms of Law No. 79/1985 on the 

organisation of travel services, which law was replaced by the Act No. 80/1994 on Package 

Tours.296   

The Court in its judgement states that law No. 78/1985 was replaced by the Act on Package 

Tours and that the reason for the change was to transpose the 1990 Directive of Package Travel 

into the national laws of Iceland.297  The Court points out that according to the Act on Package 

Tours, no distinction or preference is made between money needed to repatriate travellers or 

money needed to refund consumers for moneys paid for package holidays that will not take 

place due to bankruptcy. Therefore, there is no legal basis to justify that security funds should 

be first allocated for repatriation purposes and the Government of Iceland has to pay the balance 

that was not covered by the security, that is, the amount of 100.00kr along interest and the legal 

costs.298  In addition, the Court also points out the neither the 1994 Tourism Administration 

Act of Iceland, nor the Act on Package Tours set out the amount of security that needs to be 

paid; but that the amount of security is under the deciding power of the ministry in terms of 

Regulation No. 281/1995.299  

                                                           
292 ibid section IV 
293 The Government of Iceland v Johann Thorgeirsson Hrd.  6 June 2002 in Case No. 107/2002 
294 ibid section I  
295 ibid preamble  
296 ibid section I  
297 ibid section III, judgement  
298 ibid section III, judgement 
299 ibid Section III, judgement 
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Section V of the new Tourism Administration Act N. 73 /2005 on ‘Security requirements for 

package tours’ clearly stands in line with this judgement in that no preferential order is given 

to refund or repatriation claims. However, a third option is added, namely security to allow the 

customer to complete the package travel in line with the original itinerary.300 The amount of 

security payment in terms of the Act is set out in Article 17.301  

In 2005 , the case of Dora Bryndis Hjordissardottir v. Ferdaskrifstofa Íslands in 2005, was 

based on a claim for damages for pain and suffering resulting from bodily injuries that Dora 

sustained at the age of 13, while on a package tour with her family in Portugal, when slipped 

on the pool stairs, cut her face and damaged her teeth302. The Reykjavik District Court ruled in 

favour of the defendants and the plaintiff accordingly appealed. The appellant’s main argument 

was that the accident was caused by the bad condition of the pool steps and that the travel 

agency should not sell package tours to destinations the pose a danger to children and that 

damages suffered as a result can be recovered via Article 13 of the Act on Package Tours.  The 

defendant insurance company, on the other hand, claims that there is no proof of the bad 

condition of the steps and that the accident was the result of an unlucky incident.  This is true 

as the appellant failed to prove that the steps were in bad condition and the Supreme Court 

confirms that the burden of proof in this regard is on the person who makes the claim and 

because the appellant failed to provide sufficient proof that the incident was the direct result of 

damaged pool steps, the claim was dismissed and the ruling of the District Court confirmed.303 

5.5 Summary of main changes to Icelandic Legislation  

The current legislation on package travel, other than the definition of a package, is not far off 

from the requirements of the 2015 Package Travel Directive. However, according to the 2015 

Package Travel Directive, the harmonisation requirement is set at a minimum and a maximum 

which means that its contents has to be transposed exactly. Major changes will have to be made 

to the definition and scope of a package in order to modernise the law and bring it in line with 

the demands of the digital age.  The definition of package tour will have to contain reference 

to ‘pre-arranged packages’, ‘customised packages’, and ‘linked travel arrangements’, in 

addition to defining exactly when a linked travel arrangement qualifies as a package tour and 

when not.  

                                                           
300 Act No 73/2005 The Tourism Administration Act art 14.  
301 ibid  art 17. 
302 Dóra Bryndís Hjordísardóttir v Ferðaskrifstofu Íslands hf. Hrd. 17 November 2005 in Case No. 244/2005 
303 Case No. 244/2005, para. 2 of the judgement  
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The terms ‘organiser’ and ‘retailer’ will also have to be clarified and the use of these terms will 

have to be clarified in order to clearly define the liable party in cases of a lack of performance 

of the package contract and in cases of refunds or repatriation obligations.  The term ‘trader’ 

can be transposed for the sake of practical applicability in cases where both the organiser and 

retailer bear responsibility.  The main aim of the 2015 Package Travel Directive is that only 

one trader bears responsibility for the performance of the contract, namely the ‘organiser’; 

however, it will be up the national legislators to decide on the conditions under which they also 

want to hold the ‘retailer’ responsible for the performance of the contract.  

The information regarding insolvency protection is very sophisticated in the current Tourism 

Administration Act; however, wording will have to added to the effect that the insolvency 

mechanisms of other Member States and EEA EFTA states are recognised.  Some minor 

changes will have to be brought about regarding pricing, especially regarding the 8% cap on 

price increases. Wording to the effect of ‘price increase or decrease’ will have to be added and 

the legislator in Iceland has to ensure that the wording of the national law regarding the 

conditions in which price changes are allowed, follow the 2015 Package Travel Directive 

closely. Information regarding the consumer’s rights to cancel a package travel contract will 

also have to be revised.  

Major changes will have to be made to the Regulation on Package Travel in that the 2015 

Package Travel Directive contains a lot of new information requirements. All references to 

‘brochures’ will have to be deleted or replaced by ‘marketing material.   Changes will also have 

to be made regarding the content of the information messages that need to be provided prior to 

the closing of the contract and the exact wording of the 2015 Package Travel Directive’s 

declarations will have to be transposed into national law. 

6. Conclusion  

From the literature listed herein and the cases dealt with, it is clear that the EU provides 

protection for the most vulnerable party to a package travel contract.  All travellers are 

protected by general EU consumer law; however, when engaging in a package tour, the 

traveller enjoys extra protection via the Package Travel Directive.  Through general consumer 

law and the Package Travel Directive, the EU has implemented, for example, specifications 

regarding information requirements, rules regarding unfair contract terms, security measures 

in terms of insolvencies of service providers, and clear obligations of travel organisers.  
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The legal basis for tourism legislation has evolved over a period of around 20 years through a 

process of subsidiarity and via actions taken by the Council and the Commission, which, 

ultimately resulted in the addition of Article 194 of the Lisbon Treaty.  Today, the EU has a 

clear framework for its tourism policy, backed by clear legal basis.  The EU recognises the 

crucial part that the tourism sector plays in the economic development of the European Union 

and its Member States.  Therefore, the EU has articulated its aims at enhancing the 

competiveness of the tourism sector and strengthening the internal market for services by 

supporting collaborative initiatives among Member States and facilitation further 

harmonisation.  

The main reason for the 1990 Package Travel Directive is to ensure that the retailer and/or the 

organiser can be held liable for the proper performance of services or the sale of products 

relating to package holidays.   Consumers complained that they were not satisfied with the 

services and that problems regarding one service affected the other services provided for in the 

same package holiday.  

The main impetus for the reform of the 1990 Package Directive was the changes in consumer 

purchasing methods brought about by online selling outlets and the increase in the amount of 

low-budget airlines.  In addition, the traditional method of promoting tour destinations via 

brochures soon became outdated with the advent of internet sales and digital marketing 

strategies.  There is also a lack of clarity and a fragmentation of the rules regarding legal 

liabilities of services provides. Tourism undertakings that sell equivalent services do not 

compete on an equal footing in Europe because of the existence of different rules in the Member 

States as a result of the minimum harmonisation rule.  The 2015 Package Travel Directive 

creates a level playing field in that all the tour operators and travel agencies will operate in 

accordance with uniform-rules on information requirements and a harmonized framework for 

insolvency protection schemes.  

The 2015 Package Travel Directive brings package travel legislation up to date and streamlines 

it with the digital age.  By expanding the scope of packages and clarifying the legal framework, 

enhanced transparency follows in terms of which consumers have the ability to ascertain 

whether they are involved in package travel or not. The information requirements are updated 

in that pre-contractual information is no longer limited to brochures.  The 2015 Package Travel 

Directive includes clear guidelines on the wording and nature of information requirements and 

even contains templates of information that need to be published on organisers’ websites. 

Travellers will also enjoy stronger cancellation rights and also have the right of assignment.  
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New rules regarding pricing and price changes are in favour of the consumer and an 8% cap 

on price increases will come in to effect.  

There is also more clarity as regards to the liable party in cases when something goes wrong 

during the trip and the definitions or organiser and retailer are clearer.   In all cases, the 

organiser is responsible for the performance of the package travel contract even if the services 

are provided for by other service suppliers. However, Member States can implement national 

laws as regards the conditions under which the retailer will bear responsibility. The new 

Directive also brings about enhanced insolvency protection and set out clear security 

requirements in support of refunds or the repatriation of travellers.   

With the transposition of the new Directive into the laws of the Member States, a single regime 

for organisers, retailers and travellers will be in place.  This process is guaranteed by Article 4 

of the new Directive in terms of which Member States have to transpose the Directive on the 

basis of minimum and maximum harmonisation.    
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Appendix 1 

 

Community Provisions on Tourism up to 1982  

 Year Provision 

1.  1966 Council Regulation (EEC) No 117/66 of 28 July 1966 on the introduction of common rules 

for the international carriage of passengers by coach and bus, OJ L 147, 9.8.1966 

2.  1968 Council Directive 68/367/EEC of 15 October 1968 laying down detailed provisions 

concerning transitional measures in respect of activities of self-employed persons in the 

personal services sector (ISIC ex Major Group 85); 1. Restaurants, cafes, taverns and other 

drinking and eating places (ISIC Group 852) 2. Hotels, rooming houses, camps and other 

lodging places (ISIC Group 853), OJ L 260, 22.10.1968. 

3.  1970  Council Directive 70/157/EEC of 6 February 1970 on the approximation of the laws of the 

Member States relating to the permissible sound level and the exhaust system of motor 

vehicles, OJ L 42, 23.2.1970,  

- amended by Council Directive 77/212/EEC of 8 March 1977, OJ L 66, 12.3.1977. 

- adapted by Commission Directive 73/350/EEC of 7 November 1973, OJ L 321, 

22.11.1973. 

- and by Commission Directive 81/334/EEC of 13 April 1981, OJ L 131, 18.5.1981. 

4.  1972 Council Regulation (EEC) No 724/75 establishing a European Regional Development  Fund, 

OJ L 73, 21.3.1975, p.l. Amended by Council Regulation (EEC) No 214/79 of 6 February 

1979, OJ L 35, 9.2.1979 

5.  1972 Council Regulation (EEC) No 516/72 of 28 February 1972 on the introduction of common 

rules for shuttle services by coach and bus between Member States, OJ L 67, 20.3.1972 

6.  1972  Council Regulation (EEC) No 517/72 of 28 February 1972 on the introduction. of common 

rules for regular and special regular services by coach and bus between Member States, OJ L 

67, 20.3.1972 

7.  1972 Council Directive 72/159/EEC of 17 April 1972 on the modernization of farms, OJ L 96, 

23.4.1972. 

8.  1972 Council Directive 72/161/E~C of 17 April 1972 concerning the provision of socio-economic 

guidance for and the acquisition of occupational skills by persons engaged in agriculture, OJ 

L 96, 23.4.1972. 

9.  1972 Council Directive 72/166/EEC of 24 April 1972 on the approximation of the laws of the 

Member States relating to insurance against civil liability in respect of the use of motor 

vehicles, and to the enforcement of the obligation to insure against such liability, OJ L 103, 

2.5.1972 

10.  1973 Council Directive 73/404/EEC of 22 November 1973 on the approximation of the laws of the 

Member States relating to detergents, OJ L 347, 17.12.1973 

11.  1975 Council Directive 75/268/EEC of 28 April 1975 on mountain and hill farming in certain less-

favoured areas, OJ L 128, 19.5.1975 

12.  1975 Council Directive 75/368/EEC of 16 June 1975 on measures to facilitate the effective exercise 

of freedom of establishment and freedom to provide services in respect of various activities 
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(ex ISIC Division Ol to 85) and 1 in particular, transitional measures in respect of those 

activities OJ L 167, 30.6.1975.  

13.  1976 Resolution of the Council and of the Ministers of Education meeting within the Council of 9 

February 1976 comprising an action programme in the field of education, OJ C 38, 19.2.1976. 

14.  1976 Council Directive 76/160/EEC of 8 December 1975 concerning the quality of bathing water, 

OJ L 31, 5.2.1976 

15.  1976 Resolution of the Council and of the Ministers of Education meeting within the Council of 9 

February 1976 comprising an action programme in the field of education, OJ C 38, 19.2.1976. 

16.  1976 Council Directive 76/464/EEC of 4 May 1976 on pollution caused by certain dangerous 

substances discharged into the aquatic environment of the Community, OJ L 129, 18.5.1976. 

 

17.  

1977 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the 

Member States relating to turnover taxes - Common system of value added tax: uniform basis 

of assessment, OJ L 145, 13.6.1977. 

18.  1977 Resolution of the Council of the European Communities and of the Representatives of the 

Governments of the Member States meeting within the Council of 17 May 1977 on the 

continuation and implementation of a European Community policy and action programme on 

the environment, OJ C 139, 13.6.1977. 

19.  1978 Council Directive 78/176/FEC of 20 February 1978 on waste from the tit.anuim dioxide 

industry, OJ L 54, 25.2.1978 

20.  1978 Council Resolution of 26 June 1978 setting up an action programme of the European 

Communities on the control and reduction of pollution caused by hydrocarbons discharged 

into the sea, OJ C 162, 8.7.1978. 

21. p

r 

1978 Council Directive 78/611/EEC of 29 June 1978 on the approximation of the laws of the 

Member States concerning the lead content of petrol, OJ L 197, 22.7.1978. 

22.  1978 Council Directive 78/1015/EEC of 23 November 1978 on the approximation of the laws of 

the Member States on the permissible sound level and exhaust system of motorcycles, OJ L 

349, 13.12.1978. 

23.  1978 Fourth Council Directive 78/1033/EEC of 19 December 1978 amending Directive 

69/169/EEC on the harmonization of provisions laid down by law, regulation or administrative 

action relating to exemption from turnover tax and excise duty on imports in international 

travel, OJ L 366, 28.12.1978. 

24.  1978 Council Regulation (EEC) No 1303/78 of 12 June 1978 on the granting of financial support 

for demonstration projects in the field of energy saving; OJ L 158, 16.6.1978. 

25.  1978 Council Regulation (EEC) No 1303/78 of 12 June 1978 on the granting of financial support 

for demonstration projects to exploit alternative energy sources; OJ L 158, 16.6.1978. 

26.  1979 Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds, OJ L 103, 

25.4.1979. 

27.  1979 Council Regulation (EEC) No 724/75 establishing a European Regional Development Fund, 

OJ L 73, 21.3.1975, p.l. Amended by Council Regulation (EEC) No 214/79 of 6 February 

1979, OJ L 35, 9.2.1979. 
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28.  1980  Council Directive 80/51/EEC of 20 December 1979 on the limitation of noise emissions  from 

subsonic aircraft, OJ L 18, 24.1.1980. 

29.  1980 Council Directive 80/779/EEC of 15 July 1980 on air quality limit values and guide values 

for sulphur dioxide and suspended particulates, OJ L 229 7 30.8.1980. 

30.  1980 Council Resolution of 15 July 1980 on transboundary air pollution by sulphur dioxide and 

suspended particulates OJ C 222, 30.8.1980. 

31.  1980 Council Regulation (EEC) No 2615/80 of 7 October 1980 instituting a specific Community 

regional development measure contributing to the development of cert8.in French and Italian 

regions in the context of Community enlargement, OJ L 271, 15.10.1980 

32.  1980 Council Regulation (EEC) No 2619/80 of 7 October 1980 instituting a specific Community 

regional development measure contributing to the improvement of the economic and social 

situation of the border areas of Ireland and Northern Ireland, OJ L 271 , 15. 10 .1980 

33.  1980  First Council Directive of 4 December 1980 on the introduction of a Community driving 

licence, OJ L 375, 31.12.1980. 

34.  1981 Council Regulation (EEC) No 1390/81 of 12 May 1981 extending to self-employed persons 

and members of their families Regulation (EEC) No 1408/71 on the application of social 

security schemes to employed persons and their families moving within the Community, OJ 

L 143, 29.5.1980. 

35.  1981 Commission Recommendation of 8 January 1981 on accelerated settlement of claims under 

insurance against civil liability in respect of the use of motor vehicles, OJ L 57, 4.3.1981 
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Appendix 2 

Key rights under Directive (EU) 2015/2302 as set out in Annex I of the Directive  

— Travellers will receive all essential information about the package before concluding the 

package travel contract.  

— There is always at least one trader who is liable for the proper performance of all the travel 

services included in the contract.  

— Travellers are given an emergency telephone number or details of a contact point where 

they can get in touch with the organiser or the travel agent.  

— Travellers may transfer the package to another person, on reasonable notice and possibly 

subject to additional costs.  

— The price of the package may only be increased if specific costs rise (for instance, fuel 

prices) and if expressly provided for in the contract, and in any event not later than 20 days 

before the start of the package. If the price increase exceeds 8 % of the price of the package, 

the traveller may terminate the contract. If the organiser reserves the right to a price increase, 

the traveller has a right to a price reduction if there is a decrease in the relevant costs.  

— Travellers may terminate the contract without paying any termination fee and get a full 

refund of any payments if any of the essential elements of the package, other than the price, 

are changed significantly. If before the start of the package the trader responsible for the 

package cancels the package, travellers are entitled to a refund and compensation where 

appropriate.  

— Travellers may terminate the contract without paying any termination fee before the start of 

the package in the event of exceptional circumstances, for instance if there are serious security 

problems at the destination which are likely to affect the package.  

— Additionally, travellers may at any time before the start of the package terminate the contract 

in return for an appropriate and justifiable termination fee.  

— If, after the start of the package, significant elements of the package cannot be provided as 

agreed, suitable alternative arrangements will have to be offered to the traveller at no extra cost. 

Travellers may terminate the contract without paying any termination fee, where services are 

not performed in accordance with the contract and this substantially affects the performance of 

the package and the organiser fails to remedy the problem. 

— Travellers are also entitled to a price reduction and/or compensation for damages where the 

travel services are not performed or are improperly performed.  

— The organiser has to provide assistance if the traveller is in difficulty.  

— If the organiser or, in some Member States, the retailer becomes insolvent, payments will 

be refunded. If the organiser or, where applicable, the retailer becomes insolvent after the start 

of the package and if transport is included in the package, repatriation of the travellers is 

secured. XY has taken out insolvency protection with YZ (the entity in charge of the insolvency 

protection, e.g. a guarantee fund or an insurance company). Travellers may contact this entity 
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or, where applicable, the competent authority (contact details, including name, geographical 

address, email and telephone number) if services are denied because of XY's insolvency.  

Directive (EU) 2015/2302 as transposed into national law (hyperlink 
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Appendix 3 

Information Requirements in Iceland Law in Comparison to the 2015 Package Travel 

Directive 

 

ICELAND EU 

Regulation on Package Tours, 156/1995 - Article 4  

Act No. 80 on Package Tours 1994  

2015 Package Travel Directive 

 a (i) the travel destination(s), itinerary and periods of stay, 

with dates and, where accommodation is included, the number 

of nights included; 

4.2 Means of transportation to be used, their characteristics 

and quality category, dates, times, and points of departure 

and arrival. 

(ii) the means, characteristics and categories of transport, the 

points, dates and time of departure and return, the duration 

and places of intermediate stops and transport connections. 

4.3 Type and location of overnight accommodation, quality 

or comfort category according to the rules of the host state 

concerned. 

(iii) the location, main features and, where applicable, tourist 

category of the accommodation under the rules of the country 

of destination; 

4.4 Meals which are included in the price of the tour. (iv) the meal plan; 

4.1 Itineraries, destinations, timing and the duration of stay 

in each place.  

AND 

4.6 Visits, excursions, or other services which are included 

in the price of a package tour 

AND 

4.7 Special circumstances at the accommodation 

establishment, such as construction noise, traffic, or other 

factors that may disturb quiet. 

(v) visits, excursion(s) or other services included in the total 

price agreed for the package; 

. (vi) where it is not apparent from the context, whether any of 

the travel services will be provided to the traveller as part of 

a group and, if so, where possible, the approximate size of the 

group; 

 (vii) where the traveller's benefit from other tourist services 

depends on effective oral communication, the language in 

which those services will be carried out; and 

4.8 Access for disabled persons at the accommodation 

establishment. 

(viii) whether the trip or holiday is generally suitable for 

persons with reduced mobility and, upon the traveller's 

request, precise information on the suitability of the trip or 

holiday taking into account the traveller's needs; 

 (b) the trading name and geographical address of the organiser 

and, where applicable, of the retailer, as well as their 

telephone number and, where applicable, e-mail address; 

4.14 Requirements for passports, visas and health 

measures. 

(f) general information on passport and visa requirements, 

including approximate periods for obtaining visas and 



77 
 

Article 4, sub-paragraph 2:  Before a package tour contract 

is concluded, the tour organizer or retailer shall provide the 

consumer with general information on passport and visa 

requirements and deadlines for procuring these, in addition 

to information concerning health measures required in the 

countries concerned. Such information shall be provided in 

writing or by other unequivocal means. 

information on health formalities, of the country of 

destination; 

4.11 Additional charges for facilities not included in the 

package tour price, but which can be purchased separately, 

such as a single room, bath, balcony and view. 

AND 

4.12 Possible discounts. 

AND 

4.13 When and how the package tour can be paid for, along 

with the amount of any prepayment required. 

(c) the total price of the package inclusive of taxes and, where 

applicable, of all additional fees, charges and other costs or, 

where those costs cannot reasonably be calculated in advance 

of the conclusion of the contract, an indication of the type of 

additional costs which the traveller may still have to bear;  

AND 

(d) the arrangements for payment, including any amount or 

percentage of the price which is to be paid as a down payment 

and the timetable for payment of the balance, or financial 

guarantees to be paid or provided by the traveller; 

4.5 Whether a minimum number of tour participants is 

required and, if so, how many and the deadlines for 

notifying tour consumers of tour cancellation because of 

insufficient participation. 

Article 4, sub-paragraph 3: The tour organizer or retailer 

shall also provide the consumer with more detailed 

information on the requisites for a tour to take place. This 

shall be provided in writing or by other unequivocal means. 

(e) the minimum number of persons required for the package 

to take place and the time-limit, referred to in point (a) of 

Article 12(3), before the start of the package for the possible 

termination of the contract if that number is not reached; 

4.9 Rules on cancellation and any option of insurance, cf. 

Article 5 of the Act on Package Tours. 

(g) information that the traveller may terminate the contract at 

any time before the start of the package in return for payment 

of an appropriate termination fee, or, where applicable, the 

standardised termination fees requested by the organiser, in 

accordance with Article 12(1); 

See Article 4.9  (h) information on optional or compulsory insurance to cover 

the cost of termination of the contract by the traveller or the 

cost of assistance, including repatriation, in the event of 

accident, illness or death. 
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