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Útdráttur 

Trúarleg tákn og klæði – kemur Mannréttindadómstóll Evrópu jafnt fram við 

trúarbrögð? 

Ritgerð þessi fjallar um trúfrelsi og réttinn til að iðka trúa. Nánar tiltekið leitast ritgerðin við 

að svara því hvort að Mannréttindadómstóll Evrópu komi jafnt fram við ólík trúarbrög. Í 

ritgerðinni er áhersla er lög á mál er varða trúarleg tákn og klæði og er samanburðurinn á milli 

íslam annarsvegar og kristini hins vegar. 

Í ritgerðinni var í fyrsta lagi farið í gegnum sögulega þróun mannréttindaverndar í 

heiminum með sérstaka áherslu á trúfrelsi og réttinn til að iðka trú. Í öðru lagi var inntak 9. gr. 

Mannréttindasáttmála Evrópu sem fjallar um réttinn til trúar-, hugsunar- og samviksufrelsis 

skilgreint og helstu dómaframkvæmd gerð skil. Í þriðja lagi var í ritgerðinni dómarannsókn 

þar sem borin var saman dómaframkvæmd í málum er varða íslamska höfuðklútinn annars 

vegar og kristinn kross hins vegar. Í fjórða og síðasta lagi var einnig gerð grein fyrir málum er 

varða trúartákn og Hæstiréttur Bandaríkjanna hefur tekið fyrir til samanburðar við 

framkvæmdina í Evrópu. 

 Niðurstaða ritgerðarinnar varpar ljósi á mun í dómaframkvæmd er varðar íslam og 

íslamska höfuðklúttinn samanborið við kristni og krossinn. Kristni sem er hin hefðbundna trú 

meirihlutans í Evrópu nýtur töluvert sanngjarnari meðferðar í meðförum dómara 

Mannréttindadómstóls Evrópu, en íslam sem er trú minnihluta í Evrópu. Litið er á krossinn 

sem þátt í sameiginlegri sögu og hefð Evrópu og þess að hann geti verið tákn fjölbreytileika 

og veraldlegra gilda. Þá er krossinn ekki talin hafa trúboðunaráhrif. Hins vegar er litið á 

höfuðklútinn sem tákn róttækni sem sendi frá sér sterk trúboð. Þá er hann sagður fara gegn 

veraldlegum gildum og venjum Evrópu. Rökstuðningur Mannréttindadómstóls Evrópu fyrir 

þessum mismun í meðferð er afar takmarkaður og má því segja að Mannréttindadómstóll 

Evrópu hafi ekki komið jafnt fram við trúarbrögð í þeim málum sem voru skoðuð. 
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Abstract 

Religious Dresses and Symbols – Are religions treated equally by the European Court of 

Human Rights? 

The subject of this thesis is freedom of religion and to manifest a religion. In particular, the 

purpose of the thesis is to answer whether religions are treated equally in the case law of the 

European Court of Human Rights. In the thesis the emphasis is on cases concerning religious 

symbols and dresses and on Islam compared to Christianity. 

 Firstly, the thesis addresses the historical evolution of human rights and freedom of 

religion and to manifest religion in particular. Secondly the scope and definition of Article 9 

of the European Convention of Human Rights that provides the freedom of thought, 

conciseness and religion is covered. Thirdly the case law of the European Court of Human 

Rights on the Islamic headscarf is compared with the case law regarding the Christian 

crucifix. Finally, there is a short comparative study were the findings of the United States 

Supreme Court on religious symbols is compared to the findings of the European Court of 

Human Rights. 

 The main conclusion of the thesis is that there is a difference in the treatment and 

assessment of Islam and Islamic headscarf when compared with Christianity and the crucifix 

in the cases covered. Christianity the traditional religion of Europe is treated in a fairer way 

then the minority religion of Islam. The crucifix is seen as a symbol of pluralism and 

democratic values, free of proselytism. The Islamic headscarf on the other hand is seen as a 

“powerful symbol” that goes against secularism and the tradition of Europe and that can have 

proselytising effects. For this difference in treatment there is little justification and it can 

therefore be stated that the European Court of Human Rights does not treat and assess these 

religions equally in this context. 
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Preamble 

Ritgerð þessi var rituð haustið 2016, en hugmyndin að ritgerðinni kveiknaði þegar ég sat 

áfanga í evrópsku mannréttindum haustið 2015 við Háskólann í Árósum og hefur því verið í 

þróun allt frá haustinu 2015. Ástæða þess að ég valdi efnið var sú að ég sá að í dómafordæmi 

Mannréttindadómstóls Evrópu gætti ákveðins misræmis í málum er vörðuðu Íslam 

samanborið við mál er vörðuðu Kristni. Langaði mig að skoða þetta misræmi betur og reyna 

að sjá hvers vegna þessa gætir. Lagði ég því af stað í mikla rannsóknarvinnu og las ógrynni af 

dómum, greinum og bókarköflum og hefur árangur þessarar vinnu borið ávöxt með ritgerð 

þessari. Mig langar að þakka leiðbeinanda mínu Dr. Gunnari Þór Péturssyni fyrir gott 

samstarf, áhuga og hvatningu á meðan á þessari vinnu hefur staðið. Þá langar mig að þakka 

fjölskyldu minni og þá sérstaklega Hildi Valdísi fyrir góðan stuðning og hvatningu. 

 

Ritgerð þessi er tileinkuð minningu móður minnar Brynhildar Ólafsdóttur, skólastjóra sem 

alltaf hafði óbilandi trú á mér og mínum verkum og verð ég henni ævinlega þakklátur fyrir 

það veganesti. 

 

Ritað í Reykjavík, 29. nóvember 2016 

Bjarki Þórsson 
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1. Introduction 

Archaeological evidence suggests that religion and belief have been a part of human society 

since the birth of civilisation.1 Religion and belief are important in every person’s daily life 

because what we believe or do not believe and how we practice these beliefs defines us as 

individuals and how we live our lives. Our beliefs can dictate how we dress, what we eat, 

when we celebrate holidays and many other aspects of our lives. For this reason, it is 

important that public authorities protect both our right and freedom to believe and to practice 

our beliefs. The importance of protecting the freedom of religion and belief can be highlighted 

in how lawmakers have chosen to protect these rights, as many states have chosen to protect 

freedom of religion and belief in their respective constitutions.2 By having freedom of religion 

and belief as a part of their constitutions states recognise its importance and the need to 

strengthen its protection beyond regular legal protection. However, not only states and 

national lawmakers identify the need to protect freedom of religion and belief; international 

organisations also stress the importance of such freedoms. On the United Nations (UN) level 

Article 18 of both the 1948 Universal Declaration of Human Rights (UDHR) and the 1966 

International Covenant on Civil and Political Rights (ICCPR) address freedom of religion and 

belief. Article 18 of the UDHR reads as follows: 

Everyone has the right to freedom of thought, conscience and religion; this right 

includes freedom to change his religion or belief, and freedom, either alone or in 

community with others and in public or private, to manifest his religion or belief 

in teaching, practice, worship and observance.3 

Article 18 of the UDHR shows us in clear terms the general meaning and scope of the 

protection of freedom of religion and belief. A person should be allowed to believe in 

whatever he/she wants, a person must be allowed to manifest and practice these beliefs, alone 

or in a group in both public and private. This is the general idea of freedom of religion and 

belief, but of course this is implemented differently from one state to another and takes into 

                                                 
1 Ninian Smart, The World’s Religions (2nd edition., Cambridge University Press 1998) 31. 

2 For example, freedom of religion and belief is mentioned in Articles 63 and 64 of the Icelandic Constitution, 

the First Amendment to the United States Constitution and Articles 15 and 25 of the Indian Constitution, just to 

name a few. 

3 UN General Assembly, Universal Declaration of Human Rights (UDHR) (10 December 1948) 217 A (III), 

Article 18. 
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consideration possible restrictions when rights conflict or when the practicing or 

manifestation of a belief poses a threat to public safety, peace etc. 

 In Europe, the European Convention on Human Rights (ECHR) from 1950 is the 

regional treaty that protects human rights, including freedom of religion, conscience and 

thought. All 47 member states of the Council of Europe are signatories of the ECHR, uniting 

them under the same human rights standards and protections. Part of the ECHR framework is 

the European Court of Human Rights (ECtHR), which was established in 1998 when Protocol 

11 of the ECHR came into effect. Persons and legal entities believing that the ECHR has been 

violated by a contracting state can bring a case before the ECtHR to have the application of 

the ECHR reviewed.4 On 18 March 2011 the ECtHR rendered a decision in the so-called 

Lautsi case5. This case has sparked debates on the protection of freedom of religion and the 

right to manifest that religion.6 This case and the debate about the findings of the ECtHR will 

be the subject of my research. This study will try to answer the following question: are 

religions treated equally by the ECtHR? To answer this question, I first present a general 

consideration and introduction of the protection of freedom of religion and belief and how it 

has evolved. I then go on to define and introduce the scope of Article 9 of the ECHR, the 

Article on freedom of religion, conscience and thought, before analysing the jurisprudence of 

the ECtHR in cases involving manifestation of religion and belief, with an emphasis on 

religious dress and symbols and a comparison between Islam and Christianity. Finally, there 

will be a short comparative study of similar cases in the United States of America. 

  

                                                 
4 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 

Rights, as amended) (ECHR) Protocol 11. 

5 Lautsi and others v Italy App no. 30814/06 (ECtHR, 18 March 2011). 

6 See for example: Lorenzo Zucca, “Lautsi – A Commentary of the Grand Chamber decision” (2013) 11 

International Journal of Constitutional Law 218 and Joseph Weiler “Freedom of Religion and Freedom from 

Religion: The European Model” (2013) 65 Maine Law Review 760. 
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2. Protection of Freedom of Religion and Belief 

2.1  Early Protection of Human Rights – Domestic Law 

The beginning of general protection of human rights is disputed. Many trace it to the Greek 

city-states, where the idea originated that humans were entitled to certain natural rights. Many 

early religious codes through the ages also enshrined certain human rights. One of the oldest 

law texts that has been found is the Code of King Hammurabi of Babylonia, created in the 

18th century BC. Some of the rules and laws listed in the Code we would today identify as 

human rights.7 The Hammurabi Code contains approximately 300 Articles carved on a 2.25-

meter-high diorite stele that was found in modern Iraq in 1901.8 The Hammurabi Code would 

not as a whole meet the current standards of human rights protections, as it applies capital 

punishment for minor crimes, frequently promotes class discrimination and lacks the right to a 

fair trial. However, the Hammurabi Code shows some early signs of human rights protection, 

as the code did, for example, include protection of property rights.9 

 The first time that individuals were provided with legal measures that championed the 

rights of the common man against the state was with the Magna Carta in 1215. For example, 

the Magna Carta banned unjust imprisonment of freemen and stated that no one should be 

denied rights or have justice delayed. On the other hand, the Magna Carta was mostly aimed 

at securing rights of wealthy landowners and barons against the power of the King of 

England, rather than providing rights to the general public. The importance of the Magna 

Carta for the protection of human rights is that it is seen as the first step toward limiting the 

absolute and unlimited power of the sovereign ruler. The next step towards limiting the power 

of the King of England was the Bill of Rights of 1689. Again, this was not a great victory for 

the common man, but still a step toward greater human rights protection. The Bill of Rights 

introduced the sovereignty of the Parliament and banned inhumane and cruel punishment.10 

These early measures for the protection of human rights were mostly steps towards abolishing 

the tyrannical rule of the King, but also offered some protection to the common man against 

                                                 
7 Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran, International Human Rights Law (Oxford 

University Press 2010) 18. 

8 Owen Jarus, “Code of Hammurabi: Ancient Babylonian Laws” (Live Science, 3 September 2013)  

<http://www.livescience.com/39393-code-of-hammurabi.html> accessed 21 August 2016. 

9 L. W. King, “The Code of Hammurabi” (The Avalon Project, 2008)  

<http://www.avalon.law.yale.edu/ancient/hamframe.asp> accessed 21 August 2016 

10 Moeckli and others (n 7) 19. 
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the arbitrary behaviour of the holders of power. Freedom of religion was not addressed at all 

by these early examples of human rights law. In England and throughout Europe at the time 

there was usually one sect of Christianity that enjoyed the protection of the sovereign and his 

retinue, and persons having other beliefs and practicing other religions were considered 

pagans and were marginalized, harassed and even killed for their beliefs.11  

 The first significant steps towards modern day protection of human rights were taken 

in France and in the newly established United States of America in the latter half of the 18th 

century. This was after new ideas of 18th century scholars contributed to a change in the 

thinking about the relationship between the state and the individual.12 After the French 

revolution the French Republic was established in 1789, ending the absolute rule and power 

of the French king. In the same year, the new national assembly adopted the French 

Declaration of the Rights of Man and Citizen.13 The Declaration called for the abolition of 

social classes through levelling of the society and redistribution of wealth.14 The Declaration 

touched upon religion and belief in Article 10, which reads as follows in English translation: 

No one shall be disquieted on account of his opinions, including his religious 

views, provided their manifestation does not disturb the public order established 

by law.15 

 The establishment of the French republic was the first step towards democracy in 

Europe and was followed by a slow but steady stream of democratisation throughout the 

continent. As the Declaration is the first time religious beliefs and opinions were directly 

addressed as human rights by law, it can be seen as a part of democratisation that religious 

beliefs and opinions are made a right of each individual rather than the sovereign choosing 

one universal religion and belief for all his subjects. 

                                                 
11 Micheline R. Ishay, The History of Human Rights from Ancient Times to the Globalization Era (University of 

California Press 2004) 75-76. 

12 Daniel Moeckli and others, (n 7) 20. 

13 United for Human Rights “A Brief History of Human Rights” (United for Human Rights) 

<http://www.humanrights.com/what-are-human-rights/brief-history/declaration-of-human-rights.html> accessed 

21. August 2016. 

14 James McClellan, Liberty, Oder and Justice – An Introduction to the Constitutional Principles of American 

Government (Liberty Fund INC. 2000) 53 

15 Yale Law School – Lillian Goldman Law Library “Declaration of the Rights of Man” – 1789 

(Avalon Project, 2008) <http://avalon.law.yale.edu/18th_century/rightsof.asp> accessed 21. August 2016 
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 The next step in the history of the protection of religion and other fundamental human 

rights came from the United States of America. When the English first established a 

permanent settlement in 1607 in Jamestown, Virginia, the inhabitants were entitled to the 

same rights as they had when residing in England.16 As colonisation of America grew, along 

with the prosperity of the colonists, more freedom and independence were brought to the 

colonies. In 1763 the King of England decided that he needed to increase his income from the 

colonies and imposed an increased tax burden on the colonists.17 This met great opposition in 

the colonies and increased the call for the independence of the United States of America. This 

finally led to the American people leaving the British Empire on 4 July 1776, with the 

Declaration of Independence and the establishment of the United States of America as an 

independent republic.18 In 1787 a constitutional convention has held in Philadelphia, 

Pennsylvania for the purpose of drafting a constitution that would strengthen the federal 

government of the United States of America. The convention produced the Constitution of the 

United States of America, which was not ratified until 1789, however.19 The Constitution 

brought only minimal protection of fundamental human rights, for example the right to trial 

by jury. The real human rights protection in the United States came in 1791 with the so-called 

US Bill of Rights. The US Bill of Rights consists of the first 10 amendments to the US 

Constitution.20 These amendments included, for example, the freedom of religion, the right to 

bear arms and the sanctity of one’s private life and home.21  

Freedom of religion was addressed in the first amendment, which reads as follows: 

Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of speech or press, 

or the right of the people peaceably to assemble, and to petition the Government 

for a redress of grievances.22 

                                                 
16 McClellan (n 14) 89 

17  Ibid 111-112. 

18  Ibid 121-122. 

19 Department of State of the United States of America “Constitutional Convention and Ratification, 1787–1789” 

(Department of State of the United States of America)  

<https://history.state.gov/milestones/1784-1800/convention-and-ratification> accessed 21. August 2016. 

20 Moeckli and others (n 7) 23. 

21 McClellan (n 14) 409. 

22 Constitution of the United States of America, First amendment. 

https://history.state.gov/milestones/1784-1800/convention-and-ratification
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 As can be seen from the text, it offers not only freedom of religion and manifestation 

of that religion, but also protects freedom of speech and the press, and the right to assemble 

and to criticize the government. Naturally, these rights are interlinked and connected. For 

example, it is necessary to have the right to assemble to be able to worship and practice a 

religion in a group. It is also a part of freedom of religion to be allowed to talk out about your 

religious beliefs and even to publish them if you wish to do so. The freedom of religion clause 

of the first amendment is referred to as the “Establishment Clause”. The Clause had two 

purposes. Firstly, it prohibited the US Congress from imposing a federal religion on the 

citizens of the United States, and secondly it prohibited Congress from interfering in existing 

church-state relations in the individual states. The clause was meant to promote religious 

freedom while at the same time assuring the right of the individual states to decide for 

themselves to support certain religious sects if they wished to do so. This gave the states the 

right to financially support certain religious groups with their tax revenue.23 This meant that 

citizens were able to practice their preferred religion without the government interfering and 

that individual states were able to freely support religious groups. 

 Both the French Declaration and the US Bill of Rights led to a change in the 

philosophy of human rights, making human rights a positive law for the human being, rather 

than a restriction on the government. These two documents paved the way for increased 

human rights protection throughout the world, as more than 80% of national constitutions that 

were adopted between 1778 and 1948 provided some kind of human rights protection.24 

 As we see, human rights protection has a long history, beginning in some form in the 

earliest Greek city-states. However, human rights protection did not gain a strong foothold 

until the end of the 18th century with the establishment of the French Republic and the United 

States of America. The establishment of these new republics started a process of increased 

democratisation in the world and increased rights of the common man. This was also the first 

time that freedom of religion was protected. Since then many domestic constitutions have 

established fundamental human rights for their citizens, including the freedom of religion and 

belief. 

                                                 
23 McClellan (n 14) 415. 

24 Moeckli and others (n 7) 23-25. 
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2.2  International Protection of Human Rights – The UN System 

On 26 September 1945 at the end of the United Nations Conference on International 

Organisations, the Charter of the United Nations (UN Charter) was signed. The UN Charter 

entered into force on 24 October 1945, establishing the UN as an international organisation 

and defining its objectives, role and purpose, as well as laying down general rules for the 

member states. The purpose of the UN is defined in Article 1 of the UN Charter as follows: 

The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: to take effective 

collective measures for the prevention and removal of threats to the peace, and 

for the suppression of acts of aggression or other breaches of the peace, and to 

bring about by peaceful means, and in conformity with the principles of justice 

and international law, adjustment or settlement of international disputes or 

situations which might lead to a breach of the peace; 

2. To develop friendly relations among nations based on respect for the principle 

of equal rights and self-determination of peoples, and to take other appropriate 

measures to strengthen universal peace; 

3. To achieve international co-operation in solving international problems of an 

economic, social, cultural, or humanitarian character, and in promoting and 

encouraging respect for human rights and for fundamental freedoms for all 

without distinction as to race, sex, language, or religion; and 

4. To be a centre for harmonizing the actions of nations in the attainment of these 

common ends.25 

It is clear from reading the Article that the role of the UN as set out by the UN Charter is 

to maintain peace in the world and to promote friendly relations, human rights and co-

operation. The establishment of the UN was the birth of modern international protection of 

human rights and came in the wake of the Second World War. After the Holocaust, the use of 

nuclear weapons and other methods of deeply inhumane warfare, there was a need for the 

                                                 
25 United Nations, Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 

UNTS XV, Article 1. 
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international community to establish, strengthen and promote international protection of 

human rights.26 

As we see above in Article 1 (3) of the UN Charter, one of the main purposes of the UN is 

the promotion and encouragement of universal fundamental human rights on equal grounds 

for all. Article 7 of the UN Charter also establishes a special organ called the Economic and 

Social Council (ECOSOC).27 ECOSOC’s roles include providing recommendations for the 

promotion of respect and observance of universal human rights.28 Although the UN Charter 

addresses human rights, this is far from the main purpose for the establishment of the UN and 

the UN Charter. It proved hard for the diplomats and statesmen to agree on how the human 

rights clauses of the UN Charter should be worded, and this limited the scope of human rights 

protection in the UN Charter. The emphasis is on neutrality in the affairs of the member states 

and on international peace and security, rather than setting out a legal regime for the 

protection of human rights. What has proven to be the most significant step for international 

human rights in the UN Charter was the authorisation in Article 68 of the UN Charter for 

ECOSOC to establish a Commission on Human Rights (UNCHR).29 Regarding protection of 

religious freedom, the UN Charter establishes that protection and promotion of human rights 

and fundamental freedoms must be implemented without discrimination, including on the 

basis of religion.30 By doing so, the UN announces its stance on religious freedom and states 

that no one should be denied human rights on the grounds of their religion. 

The ECOSOC is concerned with a wide range of economic and social matters. Its actual 

powers, however, are very limited as the ECOSOC only produces recommendations that are 

non-binding for the member states. It does have an important role when it comes to drafting 

convention texts, and it hosts international conferences, publishes reports and conducts 

programs aimed at protecting fundamental human rights. All these functions are important for 

the protection of human rights. They encourage dialogue between different parties and raise 

awareness of human rights problems. On the grounds of Article 68 of the UN Charter the 

                                                 
26 Kevin Boyle “Freedom of Religion in International Law” in Javid Rehman and Susan C. Breau (editors), 

Religion, Human Rights and International law: A Critical Examination of Islamic State Practices (Matrinus 

Nijhoff 2007) 25. 

27 Charter of the United Nations (n 25) Article 7. 

28 Ibid Article 62 (2). 

29 Javaid Rehman, International Human Rights Law: A Practical Approach (Pearson Education Limited 2003) 

26-27. 

30 Charter of the United Nations (n 25) Article 1 (3). 
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ECOSOC established the UNCHR at its first meeting in 1946.31 The mandate of the UNCHR 

is to examine, monitor and report on human rights situations throughout the world.32 The most 

important work of the UNCHR for international protection of human rights was the drafting 

of the UDHR, the ICCPR, and the International Covenant on Economic, Social and Cultural 

Rights (ICESCR). The UNCHR has also drafted conventions addressing human rights for 

specific groups, for example the Convention on the Rights of the Child. The UDHR acts as a 

Bill of Rights for the international community, addressing common standards of human rights 

for all.33 As indicated above, Article 18 of the UDHR addresses freedom of thought, 

conscience and religion. As a declaration, the UDHR is not legally binding upon the member 

states, but rather lists up human rights norms for them. On the other hand, the UN Charter is a 

binding document and the UDHR is seen as an official interpretation of the meaning of human 

rights as mentioned by the UN Charter. For this reason, some have argued that the text of the 

UDHR is a part of the UN Charter and therefore legally binding.34 Furthermore, there is 

strong evidence that many of the provisions of the UDHR have become binding as customary 

international law through state practice.35 The UDHR is therefore an important legal standard 

for the international protection of human rights, including freedom of religion and belief. It is 

also worth noting that later human rights regimes draw their inspiration from the UDHR 

including the ECHR.36 It could be said that the UDHR possesses the general image of what 

human rights should be protected and works as a foundation for other international, regional 

and domestic human rights regimes. 

 As mentioned above another important UN standard for the protection of human rights 

is the ICCPR. The UN General Assembly and ECOSOC requested that the UNCHR prioritise 

its work on drafting an international covenant for the protection of human rights. Due to the 

opposing positions of Western states that wanted to focus on civil and political rights and 

socialist and newly established states urging an emphasis on economic, social and cultural 

rights and self-determination, the UNCHR ended up drafting two different convents rather 

                                                 
31 Rehman (n 29) 35. 

32 Office of the High Commissioner for Human Rights, “About the Commission on Human Rights – Background 

Information” (United Nations) < http://www.ohchr.org/EN/HRBodies/CHR/Pages/Background.aspx> accessed 

28 August 2016. 

33 Rehman (n 29) 54. 

34 Ibid 57. 

35 Ibid 59. 

36 Francis Geoffrey Jacobs, Robin White and Clare Ovey, The European Convention on Human rights (6th 

edition, Oxford University Press 2014) 3. 

http://www.ohchr.org/EN/HRBodies/CHR/Pages/Background.aspx
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than one: the ICCPR and the other is the ICESCR.37 As the topic of this thesis deals with the 

freedom of religion and belief, we will focus here on the ICCPR. Article 18 of the ICCPR 

protects freedom of thought, conscience and religion, as has been stated before. Moreover, the 

Article provides everyone with the right to adopt and manifest a religion or belief freely, 

alone or in a group. There are some limitations set out to manifestation, but only through law 

and for the protection of, for example, public safety, order, etc. Under the Article the ratifying 

states must also respect the liberty of parents to provide religious education for their children 

in line with their own convictions.38  

The ICCPR was approved by the Third Committee of the UN General Assembly on 16 

December 1966 and took effect ten years later in 1976 after 35 Member states had ratified it.39 

The entry into force of the ICCPR was a further significant step for the international 

protection of human rights, as it is legally binding upon the ratifying states. Further to this, 

Article 28 of the ICCPR establishes a Human Rights Committee (HRC). The HRC has three 

main tasks. Firstly, member states must present reports to the HRC showing compliance with 

the ICCPR. Secondly, the HRC handles inter-state complaints and, lastly, the HRC deals with 

individual complaints.40 The HRC examines and investigates these reports and complaints and 

is therefore an important mechanism for the universal enforcement of human rights within the 

UN framework. However, it is far from perfect. Although its findings provide pressure on 

those breaching the ICCPR, it has no judiciary unit and its findings are not binding upon the 

states. Moreover, there are no sanctions or other forms of disciplinary actions imposed on 

ratifying states for breaching the ICCPR.41 The findings of the HRC primarily put political 

pressures on states that are found to be in violation of the ICCPR. 

The UN has an important role in promoting human rights as the largest and most 

important international organisation. Since the adoption of the UDHR and ICCPR, the UN has 

taken many further steps towards protection of human rights, including new committees, 

covenants, treaties etc., but it is clear that the very important first steps were the adoption of 

the UDHR and, later, the legally binding ICCPR. The UN has made a tremendous 

contribution towards human rights protection and will continue to do so in the future. 

                                                 
37 Javaid Rehman (n 29) 63. 

38 United Nations General Assembly, The International Covenant on Civil and Political Rights (ICCPR) (adopted 

16 December 1966, entered into force 23 March 1976) Treaty Series, vol. 999, p. 171, Article 18. 

39 Javaid Rehman (n 29) 63. 

40 Ibid 84. 

41 Ibid 102. 
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2.3. Regional Protection of Human Rights 

The sections above address the early domestic protection of human rights and then later 

protection of human rights at the international level by the UN. This last section sheds light on 

regional protection of human rights. 

2.3.1. Europe 

In Europe there are three regional bodies that in some form address the protection of human 

rights: The Council of Europe (CoE), the European Union (EU) and the Organisation for 

Security and Cooperation in Europe (OSCE). Of these the CoE is the most important protector 

of human rights. The CoE was established on 5 May 1949 and adopted the ECHR on 4 

November 1950.42 The ECHR contains 59 articles and some 15 added protocols. These 

articles and protocols span the whole landscape of human rights, including the right to life, 

assembly, expression etc. The ECHR is one of the oldest regional human rights regime and is 

protected by a judiciary, the ECtHR. The ECtHR was formally established on 1 November 

1998, when Protocol 11 amended the ECHR to add a new judicial system. The Court has 

jurisdiction in all 47 contracting states and has the largest jurisdiction of any permanent court. 

The main duty of the court is to review and enforce the application of the ECHR by the 

contracting states. Cases can be brought by both individuals and states, and judgments of the 

ECtHR are legally binding upon the respondent state. If the ECtHR finds a violation of the 

ECHR it often awards financial compensation to those whose rights have been found to be 

violated.43 The ECtHR took over from an older system that had two organs enforce the ECHR 

in ratifying states. These two organs were the European Commission of Human Rights and 

the European Court of Human Rights. Protection of freedom of religion and belief by the 

ECHR and the ECtHR are covered in Chapter three herein. 

On 25 May 1957 Belgium, France, Italy, Luxembourg, the Netherlands and West 

Germany signed the Treaty of Rome, establishing the European Economic Community 

(EEC). The main goal of the EEC was to create a common single market within Europe.44 

With the common market the parties to the Treaty of Rome hoped to reduce barriers to trade 

and the movement of persons, capital, goods and services and to set a common external tariff 

                                                 
42 Jacobs and others (n 36) 4. 
43 Ibid 21. 

44 Josephine Steiner and Lorna Woods, EU Law (10th Edition, Oxford University Press 2009) 3. 
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on goods imported into the EEC.45 This was the beginning of the EU, and these early steps for 

the harmonisation of Europe were mostly of an economic nature. Since 1957 the EEC has 

evolved into the EU, grown much larger and its nature and mission have evolved 

significantly. 

In 1969 fundamental and human rights first came under the purview of the EU system. 

This happened with the so called Stauder case46 The case was brought before the European 

Court of Justice (ECJ) by Mr. Stauder, a German who was unhappy that he had to present his 

name and address to receive cheap butter as part of an EU welfare programme. Mr. Stauder 

believed that it violated his dignity to have to present his name and address. In its reasoning 

the ECJ stated that fundamental rights form a part of the general principle of European 

Community law and that it was up to the ECJ to protect these rights.47 This judgment by the 

ECJ confirmed for the first time that human rights are a part of EU law. The Stauder case was 

followed by further judgments that developed the ECJ statement on the protection of 

fundamental rights. A statement in 1977 by the European Parliament, Council and 

Commission confirmed their commitment to respect fundamental rights. However, the basic 

principle of respect for fundamental rights was not written into primary law until the 

Maastricht Treaty in 1993, which amended the Treaty of the European Union (TEU).48 As the 

TEU currently stands, fundamental human rights are addressed in both Articles 2 and 6. 

Article 2 confirms that the EU is established on the values of respect for human dignity, 

freedom, democracy, equality, rule of law and respect for human rights, with an additional 

emphasis on tolerance, equality and pluralism.49 Article 2 of the TEU is therefore a strong 

statement by the EU on the importance of human rights and respect of these rights by the 

member states. 

Article 6 has three sub-paragraphs, the first of which states that the EU recognises the 

rights set out in the Charter of Fundamental Rights of the EU (EU Charter), which has the 

same legal force as the Treaties. Sub-paragraph 2 states that the EU must accede to the ECHR 

                                                 
45 John McCormick, Understanding The European Union – A Concise Introduction (4th Edition, Palgrave 

MacMillan 2008) 53. 

46 Case C-26/69 Erich Stauder v. City of Ulm [1969] ECR 419. 

47 Ibid, paragraph 46. 

48 Allan Rosas and Lorna Armati, EU Constitutional Law – An Introduction (2nd Edition, Hart Publishing 2012), 

160-161. 

49 Consolidated Version of the Treaty of European Union (TEU) [2008] OJ C115/13, Article 2. 
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and sub-paragraph 3 that the fundamental rights as guaranteed by the ECHR constitute 

general principles of EU law.50 

Article 6 (1) establishes that the EU Charter is considered EU primary law. The EU 

Charter was established in 2000 as a “soft law,” but become legally binding with the current 

Article 6 of the TEU that came into force with the Lisbon Treaty on 1 December 2009. The 

EU Charter contains some 50 articles on human rights protection, including the right to 

freedom of thought, conscience and religion in Article 10.51 The rights in the EU Charter and 

the rights of the ECHR overlap significantly. The EU Charter addresses this overlap in Article 

52 (3), which states that in cases when rights in the EU Charter correspond with rights in the 

ECHR, these rights have same meaning as they do in the ECHR.52 As indicated above, the EU 

Charter enjoys the status of primary law and is therefore directly applicable and takes 

precedence over domestic and EU secondary law.53 

Article 6 (2) of the TEU states that the EU must accede to the ECHR. In 2013, the EU 

started the process of acceding to the ECHR and a draft accession agreement was produced. 

The draft agreement was presented for review by the ECJ, which found that the draft 

agreement was not compatible with the Treaties and therefore halted the accession process.54 

Since the opinion of the ECJ, there has been no further work on the accession, but the future 

is unclear, as Article 6 (2) of the TEU remains intact, meaning that the EU is still legally 

bound to accede to the ECHR. 

Finally, Article 6 (3) of the TEU states that the ECHR has the status of a general 

principle of EU law, and therefore gives the ECHR legally binding status under EU law. 

Thus, as we see, the EU has taken an active role in promoting and protecting human rights 

within EU member states. Furthermore, the ECJ stated in the Kadi case that articles of the 

Treaty of the European Community could not be invoked if they violated a fundamental 

human rights principle.55 This means that fundamental human rights that are considered part 

of the general principles on which the EU was founded upon may prevail over provisions of 

                                                 
50 TEU (n 49) Article 6. 

51 Charter of Fundamental Rights of the European Union [2000] OJ C364/01. 

52 Ibid, Article 52 (3). 

53 Rosas and Aramati (n 48) 53. 

54 Opinion 2/13 [2014] ECLI 2014:2454. 

55 Case C–402/05 P and C–415/05, P. Kadi and Al Barakaat International Foundation v. Council and 

Commission [2008] ECR I–6351, paragraph 304. 
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written primary law. Fundamental human rights thus have enhanced protection beyond the 

protection of primary law within the EU system.56 

It is therefore clear that the EU has a role in human rights protection within Europe 

and makes human rights a part of its primary law. Furthermore, human and fundamental 

rights may even take precedence over treaty law, as confirmed by case law, and thus enjoy 

“constitutional status”57 within the EU legal order. In light of the foregoing, it is also clear 

that the ECHR plays significant role in the EU’s protection of human rights and is a part of 

the general principles of EU law, as well as a source of interpretation of many of the rights 

named in the EU Charter. 

Finally, the OSCE, which has 57 member states including all the states on the 

European continent as well as former Soviet Republics in Asia, the United States of America 

and Canada. The organisation addresses security on a wide scale, including human rights and 

arms control. The OSCE is built on consensus, so all states are equal and have veto power. 

Decisions, resolutions and other findings of the OSCE are not legally binding.58 The OSCE 

was established in 1994 on the foundation of the earlier Conference on Security and 

Cooperation in Europe, a forum for discussion between the East and the West during the Cold 

War. At present the OSCE is an important mechanism in crisis management, prevention of 

conflict and rehabilitation after conflicts. The work is performed through dialogue between 

the member states, monitoring in the field and reports and research. The OSCE has an 

important role in human rights protection and emphasises freedom of assembly and 

association, and the right to liberty and a fair trial. It also works for the freedom of media and 

free elections, and promotes human rights, tolerance and rule of law.59 

The Office for Democratic Institutions and Human Rights (ODIHR) in Warsaw, which 

is a specialized agency of the OSCE, has freedom of religion and belief as one of its focal 

points. ODIHR works for the promotion and protection of freedom of religion and belief by 

assisting the member states, religious communities and civil society. ODIHR also works to 

prevent intolerance and discrimination based on religion. The work takes the form, for 

                                                 
56 Allan and Aramati (n 48) 54-55. 

57 Ibid 56. 

58 Organisation for Security and Cooperation in Europe “Who We Are” (OSCE) 

<http://www.osce.org/whatistheosce> accessed 4 September 2016. 

59 Moeckli and others (n 7) 455. 
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example, of reviewing the legislation of member states and providing guidance and expert 

opinions.60 

These three European organisations have an important role in the regional protection 

of human rights within Europe, and the OSCE has an even wider scope. It can be said that 

regional protection within Europe is strong, as there are at least powerful mechanisms in place 

that work on, monitor and enforce the protection of human rights. 

2.3.2. Africa 

The most important regional human rights regime in Africa is the African Charter on Human 

and Peoples’ Rights (ACHPR). The ACHPR was adopted by the Organization of African 

Unity in 1981 and entered into force in 1987.61 

The ACHPR differs from the regional human rights regimes of Europe and the 

Americas as it recognises not only civil and political rights, but also economic, social and 

cultural rights, and therefore spans a wider range of human rights. However, although the 

ACHPR spans a wider variety of rights than some of its counterparts, it also has its 

shortcomings. For example, it does not cover the right to privacy or freedom from forced 

labour.62 Article 8 of the ACHPR covers freedom of religion, stating that freedom of 

conscience, practise of religion and profession are guaranteed.63 There is no mention of the 

freedom of belief, and freedom of religion is confined to practise, so the scope of the Article 

is much narrower than most freedom of belief and religion clauses.  

Article 30 of the ACHPR establishes the African Commission on Human and Peoples’ 

Rights (AFCOM).64 The most important role of the AFCOM is to consider complaints 

regarding violations of the ACHPR. Both individuals and states can complain about violations 

of the ACHPR by state parties. The AFCOM gives the respondent state the opportunity to 

provide arguments to claims made and the claimant may then counter-argue. If the AFCOM 

finds a violation it makes a recommendation to the respondent state, for example, to revise its 

legislation or to stop certain practices. These are only recommendations and therefore not 

                                                 
60 Office of Democratic Institutions and Human Rights, “Freedom of Religion or Belief” (OSCE)  

< http://www.osce.org/odihr/44455> accessed 8 September 2016. 

61 Moeckli and others (n 7) 481. 

62 Ibid 483. 

63 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) 

(1982) 21 ILM 58 (African Charter), Article 8. 

64 African Charter (n 63) Article 30. 
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binding, which means the states can choose to ignore the recommendation.65 The complaint 

procedure can therefore serve little or no purpose if the state decides to ignore it. For this 

reason, and to complement the work of the AFCOM, the African Union established the 

African Court on Human and Peoples’ Rights (AFCT) in 1998. The AFCOM can appeal cases 

to the AFCT if it has found a violation of the ACHPR and the recommendations of the 

AFCOM have not been implemented. If the AFCT finds a violation it can order the 

respondent state to remedy the violation through financial compensation, for example. 

However, only 29 of the 54 contracting states to the ACPHR have ratified the Protocol that 

introduced the AFCT,66 making its jurisdiction limited.  

2.3.3. The Americas 

The Americas, like their European and African counterparts, have a regional human rights 

mechanism in place. The regional body in the Americas with jurisdiction over human rights 

protection is the Organisation of American States (OAS). Within the OAS framework there 

two human rights regimes of particular significance: The American Declaration of the Rights 

and Duties of Man (ADRDM) and the American Convention on Human Rights (ACHR). The 

ADRDM was adopted by the OAS six months before the UDHR and is therefore the first 

multinational statement of human rights. The ADRDM was originally not a binding legal 

regime but this status changed through case law in the late 1980s.67 The ADRDM consists of 

37 Articles and covers a wide range of human rights, for example the rights to liberty, religion 

and equality.68  

A vast majority of the OAS Member states are parties to the ACHR. The ratifying 

states undertake to respect and ensure the human rights specified in the ACHR to all person’s 

subject to their jurisdiction.69 The rights protected by the ACHR are similar to those named in 

the ADRDM and include the right to life, a fair trial and freedom of thought, expression and 

religion. Freedom of religion is provided by Article 12 of the ACHR. This article is quite 

extensive and is similar to the same clause in the ICCPR. It provides freedom of religion and 

                                                 
65 Moeckli and others (n 7) 487-488. 

66 Ibid 492-493. 

67 Ibid 495. 

68 Inter-American Commission on Human Rights (IACHR), American Declaration of the Rights and Duties of 

Man (Adopted 2 May 1948). 

69 Inter-American Commission on Human Rights (IACHR), American Convention on Human rights (Adopted 
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belief, the freedom to change one’s belief and to manifest it alone or in a group. It also 

establishes the rights of parents and guardians to have religious education provided to their 

children in line with their own convictions.70 

The ACHR establishes the Inter-American Commission on Human Rights (IACHR) 

and the Inter-American Court of Human Rights (IACtHR) as mechanisms to enforce the 

implementation of the rights prescribed in the ACHR.71 The main role of the IACHR is to 

examine complaints of human rights abuses by the ratifying states. The IACHR also studies 

and reports on human rights in the ratifying states and publicly scrutinises those found to be 

violating human rights. The reports of the IACHR have been credited with helping end 

military dictatorships and contributing to democratisation within the region.72 If the IACHR 

finds a violation it attempts to settle the case through a friendly settlement between the 

accuser and the violator. The IACHR then produces and publishes a report on the incident. If 

the friendly settlement function does not work and the IACHR finds a violation, it makes a 

recommendation to the violating state to remedy the violation. As a recommendation, it is not 

binding and the violator can choose to ignore it, but not without damage to its public image. 

States that accept the jurisdiction of the IACtHR but do not follow the recommendations are 

automatically referred to the IACtHR, unless the IACHR takes a reasoned decision not to do 

so.73 The role of the IACtHR is to adjudicate in cases were the ACHR has been violated, to 

issue advisory opinions and to order states to take measures for the protection of persons who 

are in grave danger. It must be noted, however, that only ratifying states and the IACHR can 

refer cases to the IACtHR. This limits the possibilities of an individual to have a case brought 

before the IACtHR. Individuals must trust that the IACHR or a ratifying state will bring their 

case to the court.74 The advisory function of the IACtHR gives the member states and OAS 

organs the possibility to request a non-binding advisory opinion on human rights provisions 

or issues to help them comply with human rights standards.75 
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2.3.4. Summary of Regional Protection of Human Rights 

Regions of the world have taken many steps towards universal protection of human rights 

within their regions. This has been done through conventions, declarations, treaties, 

commissions and judicial mechanisms. It is safe to say that the most successful regional 

protection is within Europe, where there are three different organisations that in some form 

work with human rights protection. The most important of these is the CoE with its ECHR 

and the ECtHR. Although both Africa and the Americas have conventions and treaties aimed 

at human rights protection, their judiciary mechanisms have limited jurisdiction, while the 

ECtHR has jurisdiction over all the states party to the ECHR. The possibility of individuals to 

bring a case before the ECtHR on their own behalf offers a further layer of protection that 

individuals in Africa and the Americas do not have. The ECHR was used as a model for the 

ACHR and ACHPR and has been referred to by domestic courts in Asia and Australia.76 This 

regional cooperation for human rights protection complements domestic and international 

protection and is a further step in ensuring human rights to the common man. 

Finally, it is worth noting that the Asian-Pacific region currently has no universal regional 

human rights regime or protection mechanism, all though there is some cooperation between 

groups of states.77  
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3. Scope of Article 9 of the European Convention on 

Human Rights 

This chapter examines Article 9 of the ECHR, explains its scope and covers some of the most 

important case law regarding the Article so the reader can better understand it and the 

protection it offers. This chapter also introduces the concept of the margin of appreciation, 

which is central to so many judgments of the ECtHR. Other rights of the ECHR closely linked 

to the rights protected by this Article are also covered. The text of Article 9 of the ECHR 

reads as follows: 

1. Everyone has the right to freedom of thought, conscience and religion; this right 

includes freedom to change his religion or belief and freedom, either alone or in 

community with others and in public or private, to manifest his religion or 

belief, in worship, teaching, practice and observance. 

2. Freedom to manifest one’s religion or beliefs shall be subject only to such 

limitations as are prescribed by law and are necessary in a democratic society 

in the interests of public safety, for the protection of public order, health or 

morals, or for the protection of the rights and freedoms of others.78 

The first paragraph of Article 9 of the ECtHR states the rights protected by the Article, 

while the latter paragraph opens up the possibility for the contracting states to limit 

manifestation of religion or belief by law, but only under certain circumstances. The Article 

has two aspects, the first being freedom of thought, conscience and religion, including the 

right to change belief or religion as an absolute right that cannot be limited in any way by the 

state. Secondly the Article provides the right to manifest one’s beliefs, convictions and 

religion. The right to manifest one’s religion or belief is not an absolute right, as it can be 

limited by law in necessary circumstances to protect the public or the rights and freedoms of 

others.79 The Article thus addresses two rights: the absolute right to freedom of religion, 

thought and conscience, and the non-absolute right to manifestation of religion or belief. 

The case law of the ECtHR has confirmed that the rights protected by Article 9 of the 

ECHR are among the most important rights guaranteed by the ECHR. In the Kokkinakis case, 
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the ECtHR stated that the freedoms protected by Article 9 of the ECHR are fundamental to 

democratic society. Religion is one of the most important elements in the makeup of a 

believer’s identity and is also an important right for those who do not believe, as pluralism is 

the foundation of a democratic society.80 It is the therefore clear that the rights enshrined in 

Article 9 of the ECHR are some of the most important rights of humans and are essential to a 

democratic society. The sections below further explain the scope of the rights granted by 

Article 9 of the ECHR. 

3.1. Freedom of Thought, Conscience and Religion 

3.1.1. Definition of Religion and Belief as Protected by Article 9 

To understand the scope and protection of Article 9 of the ECHR we must know what falls 

under the concepts of thought, conscience and religion for the purposes of the Article. The 

protection provided for by Article 9 of the ECHR covers a wide range of convictions and life-

philosophies, and is by no means limited to traditional religions. The general idea is that what 

a person believes in their own mind is a matter for that person alone.81 However, the case law 

of the ECtHR has confirmed that convictions and views must reach a certain level of cogency, 

seriousness, cohesion and importance to be protected by Article 9 of the ECHR.82 This is 

illustrated by the Pretty case.83 In this case a woman suffering from a fatal neurological 

disease wanted her husband to help her end her own life. The woman believed that her right to 

manifest her belief was being interfered with by the United Kingdom as her husband was 

threatened with prosecution if he complied with her wishes. The ECtHR rejected the woman’s 

argument by saying that not all opinions or views constitute beliefs that are protected by 

Article 9 (1) of the ECHR. Her claims did not involve any form of manifestation of religion or 

belief and were therefore dismissed as not covered by Article 9 of the ECHR. Her views on 

euthanasia alone could not be seen as a belief for the purposes of the ECHR.84 From this we 

can see that a view, idea or opinion of a person alone does not constitute a protected belief. 

There must be some cohesion and importance of the view or idea for protection under this 

Article. Finally, it is worth noting that Article 9 of the ECHR protects not only the right to 
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belief but also the right not to believe; the ECtHR has recognised that atheism is protected by 

Article 9 of the ECHR.85 

3.1.2. Contracting States’ Obligations under Article 9 

There are both positive and negative obligations imposed on the contracting states by Article 

9 of the ECHR. The negative obligation is that the state must not interfere in one’s beliefs or 

take any action that interferes with one’s beliefs. The state is obligated to be neutral and 

impartial and cannot place any limitations on the freedom of religion, thought and conscience 

of person, as these are absolute rights. The ECtHR has, for example, confirmed that it will go 

against the negative obligation of a state if the state has the power to assess the legitimacy of a 

religion or belief.86 Furthermore, the ECtHR has established that if a state fails to remain 

neutral in the organisation of religious communities, then the state has interfered with 

believers’ right to freedom of religion and has therefore violated Article 9 of the ECHR.87 The 

negative obligation of the state thus means that a person must be allowed follow their 

convictions without state interference. As we see below, however, the state is allowed to 

interfere in the manifestation of religion, thought or conscience in exceptional circumstances.  

The positive obligation imposed on states by Article 9 of the ECHR is that the state 

must ensure that persons are able to peacefully enjoy the rights that they are guaranteed by 

Article 9. This was confirmed, for example, in the Otto-Preminger Institute case.88 In this 

case the Otto-Preminger Institute tried to screen a film that was considered offensive to the 

Catholic religion and the religious convictions of the people of Tyrol, a region with a large 

Catholic majority. Local authorities had prohibited the screening of the film in an art cinema 

and confiscated it. The Otto-Preminger Institute argued that this violated their freedom of 

expression under Article 10 of the ECHR. The ECtHR denied the reasoning of the Institute, as 

interference with the freedom of expression was prescribed by law and was aimed at 

protecting the rights of others under Article 9 of the ECHR. In this case national authorities 

were allowed to limit the rights of the Institute in order to protect the absolute rights of other 

persons under Article 9. The state therefore limited the freedom of speech, which is not an 

absolute right, to protect the absolute right to freedom of religion and belief. By doing this the 

Austrian state was fulfilling its positive obligation under Article 9 of the ECHR to protect 
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freedom of religion and belief. It should be noted, however, that religious persons and other 

believers cannot expect to be exempt from all scrutiny of their religion. They must be able to 

accept and tolerate that some persons may deny their beliefs and even publicly question their 

religion or belief. It is also the role of the state and part of its positive obligation to ensure 

tolerance between disagreeing groups.89  

In order to fulfil their positive obligations under Article 9 of the ECHR, states may 

also have to take measures to protect worshippers so they are able to exercise their religion. 

This was seen, for example, in the Father Basil case.90 In this case the Georgian state was 

found to have violated Article 9 of the ECHR by failing to ensure that a group of Jehovah’s 

Witnesses was able to exercise their religion freely. At a religious meeting in 1989 the group 

was violently attacked by an Orthodox priest and his followers. The police were notified but 

took no measures to ensure that the group was able to exercise their religion. In doing so, the 

Georgian authorities violated Article 9 of the ECHR by failing to ensure that Father Basil and 

his followers would tolerate the existence of the group and to enable the group to freely to 

enjoy the freedom to exercise their religion. This case illustrates that state authorities must 

take measures to protect believers so they are able to freely enjoy their rights under Article 9 

of the ECHR. From this case and others, including the aforementioned Kokkinakis case,91 it is 

also clear that the ECtHR emphasises religious pluralism. The reason for this is that religious 

pluralism promotes respect and tolerance of different beliefs and religions, which is the 

cornerstone of a democratic society.92  

3.1.3. Manifestation of Thought, Conscience and Religion 

This section discusses what falls under the scope of the manifestation of religion or belief 

under Article 9 of the ECHR, as well as limitations on the freedom to manifest one’s beliefs 

under Article 9 (2) of the ECHR and under what circumstances the ECtHR will allow 

contracting states such limitations and why. 

 An essential part of religion and belief is the manifestation of that belief. Such 

manifestation can take many different forms, for example a Jew might manifest his belief by 

wearing a kippah and going to the synagogue for prayers while a Catholic practices his 
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religion by attending Sunday Service at the local church. However, not all actions we take 

amount to manifestation of a belief as defined by Article 9 of the ECHR. In its jurisprudence 

the ECtHR has opted for a narrow interpretation of what constitutes a manifestation of 

religion or belief and is therefore protected by Article 9.93 In this regard, it is worth discussing 

the Eweida case,94 which is mentioned above. In this case the ECtHR stated that for an act to 

constitute a manifestation under Article 9, the act must be intimately linked with the religion 

or belief and be a part of the practice of that religion or belief. however, the ECtHR stated that 

manifestation was not only limited to such acts. Acts that manifest a sufficiently close and 

direct connection with the belief or religion may also be a manifestation, but this is 

determined on a case-by case basis.95 In the Eweida case, for example, the ECtHR recognized 

that a Christian wearing a crucifix and doing so openly was manifesting his or her religion.96 

It is therefore clear that there must be a direct link between the belief or religion and the act of 

the believer for that act to be considered a manifestation under Article 9. Another relevant 

case to mention here is the Kovalkovs case,97 which involved a prisoner who practiced 

Vaishnavism. The prisoner held that his freedom to manifest his religion was being violated 

as he was made to perform his religious practices in a room with other prisoners and because 

incense sticks had been confiscated from his cell. The ECtHR ruled that having to pray and 

conduct religious practices in the presence of others was an inconvenience, but did not go 

against the essence of the freedom to manifest one’s religion. Furthermore, the prisoner had 

on at least one occasion been offered the chance to perform his religious practices in private, 

but had declined.98 The prisoner was able and free to manifest his religion and an 

inconvenience alone could not be considered a breach of his right to manifest his religion. 

 The freedom to manifest one’s beliefs includes not only the right to manifest a belief, 

but also the right not to manifest a belief. There have been many cases in which the ECtHR 

has found a violation of Article 9 of the ECHR in cases where persons were made to swear an 

oath when taking a public office or as witness in a court, for example.99 This occurred in the 
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Buscarini case,100 in which the three claimants had been elected to the Sammarinese 

Parliament and were required to swear an oath to the Holy Gospels that they would uphold the 

Constitution of San Marino. The ECtHR stated that this amounted to a person swearing an 

allegiance to a religion, which would violate that person’s right not to manifest a religion and 

was therefore incompatible with Article 9 of the ECHR. Another case in this vein is the 

Folgerø case,101 concerning the fact that in Norway a part of the curriculum was a course on 

Christianity, religion and philosophy. Attending the class was mandatory for all students but 

parents were able to apply for their children to be exempted from parts of the course which 

the parents considered contrary to their own beliefs. The parents in this case had requested 

that their children be fully exempt from the class. The ECtHR ruled that the partial exemption 

was not enough as it would lead to the parents having to provide detailed information on their 

religious and philosophical convictions in order to exempt their children from the class. The 

ECtHR stated that this would violate the parents’ right not to manifest their religion under 

Article 9 of the ECHR and their right under Article 2 of Protocol 1 to have their children 

educated in line with their own convictions. These cases make clear that manifestation as 

protected by Article 9 includes the right not to manifest a religion and that contracting states 

must ensure that citizens are not forced to manifest a religion if they wish not to do so. 

 Finally, this section discusses the limitations on the freedom to manifest one’s religion 

under Article 9 (2) of ECHR. As noted above, the only aspect that can be limited under the 

freedom of religion and belief is the right to manifest that belief or religion, and this only if 

prescribed by law and necessary in a democratic society in the interest of public safety, order, 

health or morals or for the protection of the rights and freedoms of others. To better 

understand the scope of Article 9 (2) it is worth mentioning a few cases involving limitations 

on manifestation of belief and religion. First of all, the Eweida case is once again relevant in 

this respect.102 In this case four Christian believers filed a complaint over what they believed 

to be limitations on their right to manifest their religion at work. Two of the applicants 

believed that their right to manifest their religion was being violated as they were prohibited 

to wear a crucifix visibly around their neck while at work. One of the applicants worked for 

British Airways and had been banned by the airline from wearing the crucifix during working 

hours. She had brought this ban before a British labour tribunal, which had confirmed that 
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British Airways was allowed to prohibit her from wearing the crucifix, and she then 

unsuccessfully appealed the case to the British judiciary. As noted above, the ECtHR 

confirmed that wearing a crucifix is manifestation as protected by Article 9 of the ECHR. The 

ECtHR ruled that the British tribunal had violated the rights of the woman under Article 9 of 

the ECHR. The British Tribunal had given the protection of the corporate image of British 

Airways too much weight against the applicant’s desire to manifest her religion and therefore 

violated the woman’s rights. The ECtHR said that the tribunal had not struck a fair balance 

between the two opposing sides. The ECtHR also stated in its opinion that a healthy 

democratic society must maintain tolerance and pluralism. The crucifix that the woman was 

wearing was discreet and did not detract from her professional appearance.103  

 The other applicant who believed her right to manifestation of her religion had been 

violated was a nurse. In her case the ECtHR found no violation as the limitation fell under the 

scope of Article 9 (2). The reason for which she had been asked to remove the crucifix was to 

protect public health and safety in the hospital. There was always the chance that the crucifix 

could come into contact with open wounds and cause infection. The ECtHR in its reasoning 

stated that the hospital managers were in the best position to take decisions about clinical 

safety and therefore the ECtHR found no breach of Article 9.104 When the circumstances of 

these two women are compared, it is clear how Article 9 (2) of the ECHR works. In the case 

of the British Airways employee there were no just grounds for keeping her from wearing the 

crucifix; the prohibition was not necessary and could not be seen to threaten the rights or 

freedoms of others or be necessary for the protection of public order, health and morals. There 

were thus no grounds to limit the woman’s right to manifest her religion under Article 9 (2) of 

the ECHR. In the case of the latter woman there was a necessity for the protection of public 

health, and therefore the national authorities were allowed to limit her right to manifest her 

religion. It is therefore clear that for a national authority to rely on Article 9 (2) there must be 

a necessity to protect the public, including the rights and freedoms of others. 

In this context it is also worth mentioning the S.A.S. case.105 This case involved a 

French Muslim woman claiming that her right to manifest her religion had been violated by a 

French law that prohibited persons from concealing their faces in public spaces. The woman 

wished to wear the niqab veil in both public and private. The ECtHR ruled that there had been 
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no violation, as the prohibition against wearing the veil was prescribed by law and deemed 

necessary for the protection of public order and the protection of others. The ECtHR said that 

the face plays an important role in social interaction and that it is a minimum requirement of 

life in society that a person does not conceal their face. The ECtHR agreed with the French 

state that concealing the face is a violation of the right of others to live in a space of 

socialisation. The ECtHR concluded that the ban was proportionate to the aim of preserving 

the condition of living together as an element of the protection of the rights and freedoms of 

others.106 The measure was therefore believed to be necessary in a democratic society. In this 

case the ECtHR believed that Article 9 (2) supported the limitation imposed by the French 

Authorities. The limitation was prescribed by law and deemed necessary for the protection of 

the rights and freedoms of others. It is of course debatable whether this was a necessary 

measure, but in this case the ECtHR found it to be necessary. France was given a wide margin 

of appreciation107 to assess the necessity of the limitation. These two cases show that, for a 

limitation to fall under Article 9 (2) of the ECHR and therefore be accepted, it must be 

necessary for the protection of the public or for the rights of others. The ECtHR leaves some 

room for the national authorities to assess what is necessary, as was the case in both the S.A.S 

case and with the nurse in the Eweida case. It is the belief of the ECtHR that national 

authorities are often better suited to assess local needs and conditions than an international 

court.108 

 As we see from the analysis above, it is clear that manifestation of a belief is an 

important part of the daily life of believers and religious persons. Not all acts are considered 

manifestation under Article 9 of the ECHR, and there must be a certain nexus between the act 

and the belief or religion. Article 9 of the ECHR protects not only manifestation of a religion 

or belief, but also the rights of persons not to manifest a religion and belief. A person does not 

have to manifest a belief or religion and cannot be made to reveal his/her religion against 

his/her will. The right to manifest a belief is a non-absolute right and may be limited under 

Article 9 (2) of the ECHR, but only if prescribed by law and necessary in a democratic society 

for the protection of the public or the rights of others. 
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3.2.  The Margin of Appreciation Doctrine 

To be able to fully understand the case law and jurisprudence of the ECtHR it is vital to 

understand the concept of the margin of appreciation, as this is central to many of its rulings. 

The doctrine is not found or described in the ECHR in any way, and there is no uniform 

application of the doctrine by the ECtHR in its case law.109 In short, the margin of 

appreciation is the leeway or room for manoeuvring that the ECtHR grants national 

authorities in how they fulfil their obligations under the ECHR.110  

The scope of the margin of appreciation can be either narrow or wide depending on the 

nature of the right in question, or on the balance between two conflicting rights. The concept 

is a sliding scale that changes from one case to another depending on the case context, and it 

is therefore very difficult to predict.111 The reason why states are given a certain margin of 

appreciation was illustrated in the Handyside case, in which the ECtHR stated that, as national 

authorities are in direct and constant contact with the vital forces of their countries, they are 

principally in a better position than the ECtHR to render an opinion on the requirements for 

protection of ECHR rights and on the necessity of a restriction or penalty intended to meet 

these requirements.112 In other words, the ECtHR believes that in certain circumstances local 

authorities are better positioned to assess how to fulfil an obligation under the ECHR, as they 

know better how the obligations can be met under local conditions. The Eweida case here 

once again provides a useful illustration. When the ECtHR agreed with the British authorities 

that a nurse should be prohibited from wearing a crucifix in a hospital due to risk of infection, 

the ECtHR stated that the hospital managers were better placed to make decisions about 

clinical safety in their institutions than an international court and therefore should be given a 

wide margin of appreciation.113  

Cases in which the ECtHR affords contracting states with a narrow margin of 

appreciation are, on the contrary, those regarding individual existence or identity under 
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Article 8 of the ECHR.114 Article 8 of the ECHR provides the right to both private and family 

life. To further explain this, the X and Y case provides a helpful illustration.115 This case 

concerned a mentally disabled teenaged girl who had been sexually assaulted at a private 

institution where she lived in the Netherlands. After the prosecutor’s office had decided not to 

prosecute the man who assaulted the young woman, her family tried to appeal the decision, 

but were not allowed to do this as Dutch law did not allow for someone else to appeal a case 

for a person, even when the person was in no way able to appeal herself. The case was 

brought to the ECtHR, as it was believed that this violated the young woman’s right to private 

life under Article 8 of the ECHR. In its ruling the ECtHR stated that, in general, the 

contracting states enjoy a margin of appreciation when it comes to choosing the means to 

ensure respect for private life between individuals, but the width of the margin would depend 

on the aspects of the case.116 In this case the subject matter was a fundamental value and 

essential aspect of a private life, that is a woman’s right to physical integrity and freedom 

from sexual assault. The ECtHR stated that, since it is of vital importance to protect women 

from interference of this kind, the national authorities in the Netherlands could not be allowed 

a wide margin of appreciation, and it was necessary that some criminal punishment be 

imposed on the abuser.117 In this case the ECtHR stated that, while the contracting parties 

generally enjoy a margin of appreciation when it comes to securing respect for private life 

between different individuals, in cases that involve factors of a person’s private life as 

important as the right not to be sexually assaulted, the ECtHR will allow only a narrow 

margin of appreciation, as it is important to secure these rights by all means, in this case by 

imposing criminal liability on the abuser.  

Another case worth mentioning in this regard is the Goodwin case,118 involving 

Christine Goodwin, a post-operative male-to-female transsexual. At that time in the United 

Kingdom transsexuals were by law registered under their original sex. Christine was therefore 

legally registered as a man, which understandably caused her problems. Christine complained 

to the ECtHR about the lack of legal recognition of her post-operative sex and the legal status 

of transsexuals in the United Kingdom. In particular, she complained about her treatment in 

relation to employment, social security and pension and her inability to marry. Regarding her 
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inability to marry, domestic law in the United Kingdom only recognised marriages between a 

man and a woman, and as Christine was legally registered as man she could only marry a 

woman under domestic law, but she wished to marry a man. She believed this was a breach of 

Article 14 of the ECHR, which provides the right to marriage. The United Kingdom, on the 

other hand, held that she was not being barred from marriage, as she could still marry a 

woman and that the type of recognised marriages falls under the margin of appreciation of the 

state. The ECtHR did not agree that this fell under the margin of appreciation of the state, as it 

was tantamount to completely banning Christine from exercising the right to marriage, as she 

only wished to marry a man. There was no justification for prohibiting her from marrying a 

man but allowing her to marry a woman. In this case it was clear that the limitation posed by 

the contracting state was of the sort that preventing Christine from exercising her right to 

marriage under Article 14 of the ECHR and therefore could not fall under the margin of 

appreciation of the state. In both cases discussed above, there was a complete limitation 

placed on an important personal right of the two women and that, the ECtHR believed, was 

too much to allow the states a wide margin of appreciation on how to fulfil their obligations 

under the ECHR. 

Regarding the wide margin of appreciation, we see that the ECtHR often provides 

contracting states with a wide margin of appreciation when there is no consensus among the 

contracting states on what the scope of a particular human right entails. The approach of the 

ECtHR has been that the less consensus there is among the contracting states on whether 

something is considered a human rights violation, the better placed the national authorities are 

to decide whether something should be considered a human rights violation.119 In other words, 

if there is not a European consensus on what amounts to violation of a human right, the 

contracting state is better placed to evaluate domestic values and their application. This is 

particularly relevant when it comes to public morals as a means to limit a certain right. This 

was at issue, for example, in the Wingrove case.120 In this case the British Board of Film 

Classification had rejected an application for a classification certificate of a video by Nigel 

Wingrove on the basis that it was obscene and contravened the British blasphemy law. The 

video showed St. Teresa and the wounded body of Christ in an erotic way. The ECtHR stated 

that the Board had not violated the rights of Nigel Wingrove to freedom of expression under 

Article 10 of ECHR, as the limitation fell under the limitation clause of Article 10 (2) of the 
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ECHR. The ECtHR stated that a wide margin of appreciation is generally given to contracting 

states when regulating freedom of expression when the intimate personal convictions and 

morals of others might be offended. Furthermore, the ECtHR stated that there was no uniform 

European conception of the requirements of the protection of the rights of others in relation to 

attacks on their religious convictions. What offends a person’s religious persuasion can vary 

depending on time and place, especially with growing numbers of religious groups in Europe. 

For this reason, state authorities are in principle better positioned than an international court to 

render an opinion on the exact content of the requirements and the necessity of a restriction to 

protect the rights of others.121 Similar reasoning was also given in both the Handyside122 and 

Otto-Preminger Institute123 cases. In both cases freedom of expression was limited due to 

public morals and the ECtHR found no violation as the limitation served a legitimate aim and 

fell under the margin of appreciation of the contracting State concerning such limitation when 

there was no European consensus. 

In light of the foregoing, we can see that the margin of appreciation is an important 

concept to grasp in order to understand many of the rulings of the ECtHR. The margin can be 

either wide or narrow. It is usually wide in cases where national authorities are considered to 

be better positioned to assess the necessity for a limitation of an individual right under the 

ECHR. National authorities are, for example, often better placed to assess public morality, 

safety and health than an international judge. A wide margin is also often allowed to 

contracting states in cases where there is no European consensus regarding the matter at hand. 

Conversely, the margin may be narrow in cases that involve personal rights for example the 

right to private life or marriage, which must be well guarded and cannot be fully limited by 

any means. The margin differs from case to case depending on the facts and type of right in 

question and is therefore difficult to predict.  

3.3.  Related Rights 

As we have seen, freedom of religion and belief are closely related to other rights, for 

example freedoms of expression, assembly and association. Thus the ECtHR will often take 

cases in which the applicant complains that more than one article of the ECHR has been 

violated, for example Article 9, freedom of religion and belief, along with Article 11, freedom 
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of assembly and association. A typical case involving both Article 9 and Article 11 would be 

one in which a contracting party denies recognition or authorisation of a religious 

organisation. This was the issue in the case of the Church of Scientology of Moscow v. 

Russia.124 The Moscow Department of Justice had denied registration to the Church of 

Scientology of Moscow. The Church then brought a case before the ECtHR on the grounds 

that the denial was a violation of both Articles 9 and 11 of the ECHR. The ECtHR agreed 

with the applicant and stated that by denying the ability to establish legal recognition of the 

religious group the authority had violated both their right to association under Article 11 and 

freedom of religion under Article 9. By denying the Church the right to be officially 

recognised without any legal basis, the Russian authority had failed to fulfil its obligation to 

remain neutral and impartial.125 As freedom of religion includes the right to manifest one’s 

religion in a group, it is important that religious groups be allowed to enjoy freedom of 

association, and therefore Articles 9 and 11 are interconnected. 

 Regarding the relationship between Article 9 and Article 10, the ECtHR has often had 

cases brought before it in which Article 9 and Article 10 collide, i.e. in which the freedom of 

expression of one person and the freedom of religion of another are in conflict. We have 

already discussed cases in which the freedom of expression of one person and the freedom of 

religion and belief of another collide, as in the Otto-Preminger Institute case126 and the 

Wingrove case.127 Both cases involved a person or an entity wanting to express a view 

through a video, but in both cases national authorities prohibited the publication as it would 

go against public morality and the peaceful enjoyment of the rights of others under Article 9. 

In both cases the ECtHR gave the national authorities a wide margin of appreciation to assess 

the need to limit the freedom of expression and to protect the right to freedom of religion and 

belief of others. On the other hand, in the Otto-Preminger Institute case the ECtHR stated that 

those holding a religious belief cannot expect to be exempt from all criticism and must be able 

to tolerate and accept criticism of their beliefs by others.128 Pluralism and tolerance require the 

ability to handle criticism of one’s own beliefs, and it is part of one’s freedom to manifest 

religion and belief that one be allowed to express one’s religion through speech, for example. 
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Proselytization is considered to fall under the right to manifest a religion or belief.129 

Proselytization is the act of seeking to convert someone from one opinion, religion etc., to 

another.130 It is difficult to see how a person could try to convince someone to change to their 

religion without expressing this through speech or another form of expression. It is therefore 

clear that freedom of expression is an integral part of the freedom to manifest one’s religion.  

 The final right of the ECHR discussed here is very closely linked to the freedom of 

religion and belief: the right of parents to have their children educated in conformity with 

their own religious and philosophical convictions. This right is a part of the right to education 

that was added to the ECHR by Article 2 of Protocol No. 1, which reads as follows: 

No person shall be denied the right to education. In the exercise of any functions 

which it assumes in relation to education and teaching, the State shall respect the 

right of parents to ensure such education and teaching in conformity with their 

own religious and philosophical convictions.131 

 As has been stated before, both the ICCPR and the ACHR include the right of 

parents to ensure education and teaching in conformity with their own religious and 

philosophical convictions in their respective freedom of religion and belief clauses. In 

the ECHR, however, this is part of a more general clause on the right to education. The 

case law of the ECtHR has confirmed what constitutes a conviction and is therefore 

protected by Article 2 of Protocol No. 1. To be protected as a conviction, the religion, 

belief or act of conscience must be protected under Article 9 of the ECHR.132 This 

shows us how interlinked Article 9 and Article 2 of Protocol No. 1 are. To be able to 

enjoy protection as a conviction under Article 2 of Protocol No. 1, the religion, belief or 

philosophical view must be protected by Article 9 and must thus reach a certain level of 

cogency, seriousness and importance. An example is seen in the case of Kjeldsen, Busk 

Madsen and Pedersen v. Denmark.133 In this case the applicants were parents who were 

unhappy that sex education had become a compulsory course in the Danish national 

                                                 
129 See, for example, Kokkinakis (n 80) paragraph 31. 

130 Oxford Living Dictionaries, “Definition of the word Proselytization” (Oxford Dictionaries)  

<https://en.oxforddictionaries.com/definition/proselytation> accessed 19 September 2016. 

131 ECHR (n 4) Protocol 1, Article 2. 

132 Valsamis v. Greece App no. 21787/93 (ECtHR, 18 December 1996), paragraph 25 and Campbell and Cosans 

v. United Kingdom APP no. 77511/76 and 7743/76 (ECtHR, 25 February 1982), paragraph 36. 

133 Kjeldsen, Busk Madsen and Pedersen v Denmark App no, 5095/71, 5920/72 and 5926/72 (ECtHR, 7. 

December 1976). 
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curriculum. The parents believed that this went against their Christian convictions and 

was therefore a violation to their rights under Article 9 of the ECHR and Article 2 of 

Protocol No. 1, among others. The ECtHR found no violation, as there was no attempt 

to indoctrinate the children without respect to their parents’ religious convictions. The 

sexual education was presented in an objective and pluralistic way. The aim was to 

educate the children and warn them about the frequency of childbirth out of wedlock 

and teach them how take care of themselves rather than to indoctrinate the children with 

a certain sexual behaviour.134 Article 2 of Protocol No. 1 is discussed further in the next 

chapter, as in the Lautsi case the applicant held that her right under this Article had been 

violated. The Folgerø case also involved a violation of both Article 9 and Article 2 of 

Protocol No. 1. This case illustrates that if a class is seen as conflicting with a parent’s 

religion or belief, their children must be fully exempt from that class.135 

 Thus we see that freedom of religion and belief is very much interconnected 

with other rights protected by the ECHR, and also that the right and freedom of one 

person to religion and belief can collide with the right of another person, for example, 

the right of that person to express his views and opinions. It is therefore common for the 

ECtHR to address more than one ECHR right or freedom in cases involving religion or 

belief. 

  

                                                 
134 Kjeldsen, Busk Madsen and Pedersen v Denmark (n 133) 51-54. 

135 Folgerø (n 101). 
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4. Jurisprudence of the European Court of Human Rights 

The aim of this chapter is to compare the jurisprudence of the ECtHR in cases involving the 

Islamic headscarf with the Lautsi case, which involved the display of the crucifix in order to 

answer the research question: are religions treated equally by the ECtHR? I start by 

addressing case law in Islamic headscarf cases and then go on to address the Lautsi case, and 

finally compare the case law and answer the research question.  

4.1.  Islamic Headscarf Cases 

The case law of the ECtHR concerning Islamic headscarves is quite rich and has evolved over 

the last 20 years or so. This section addresses three cases, two concerning the wearing of the 

by students and one by a teacher. In all three cases the ECtHR found no violation of Article 9 

of the ECHR by France, Turkey and Switzerland in their prohibition of wearing the headscarf. 

I will summarise these cases, analyse the findings and conclude by describing a certain similar 

practice of the ECtHR in these three cases. It shall be noted that the headscarves in question in 

these three cases did not conceal the whole face, only the hair and neck of the women. 

4.1.1.  The Dahlab case 

The first case that addressed is the Dahlab case.136 The applicant in this case was a Swiss 

national who was a primary school teacher in Geneva. The applicant had converted to Islam 

as an adult and chosen to wear the Islamic headscarf in 1991 in line with her understanding of 

the Koran. Some five years after the applicant started wearing the headscarf the Director 

General of Primary Education in the Canton of Geneva requested that the applicant stop 

wearing the headscarf, as it was believed to be incompatible with the Swiss Public Education 

Act. The applicant formally appealed to the Swiss Federal Court, which upheld the findings of 

the Canton Government, stating that the garment conveyed a religious message that extended 

beyond her personal sphere and sent a powerful religious message to her students.  

The applicant then brought the case for ruling by the ECtHR, as she believed her right 

to manifest her religion under Article 9 of the ECHR had been violated by the Swiss 

Government. Before the ECtHR the Swiss Government held that the applicant’s headscarf 

was a powerful religious symbol and that the ban applied only in her capacity as a public 

school teacher and therefore did not amount to a violation of her right to manifest her religion. 

                                                 
136 Dahlab v. Switzerland App no. 4239/98 (ECtHR, 15 February 2001). 
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The Swiss Government stated that it was allowed under Article 9 (2) to restrict the applicant’s 

right to manifest her religion, as the ban was prescribed by a law that stated that the Swiss 

education system had to respect the religious beliefs of pupils and parents and that the 

prohibition was based on the principle of denominational neutrality. The Government also 

held that the prohibition was necessary for democratic society as the applicant was a civil 

servant and in that capacity represented the state, and her conduct should in no way suggest 

that the state identified itself with one religion rather than the other.  

The ruling of the ECtHR first referred to the freedom of religion and belief as the 

foundation of a democratic society and the importance of pluralism. The ECtHR then went on 

to say that the restriction of the applicant’s right had a basis in law, that is the Swiss 

Education Act, and therefore did meet the first condition of Article 9 (2) of ECHR. The 

ECtHR also considered the measure necessary specifically for the protection of the rights and 

freedoms of others and for public safety and order. The ECtHR stated that the member states 

have a certain margin of appreciation when it comes to assessing the need for interference 

with ECHR rights. The ECtHR stated that it was difficult to assess the impact that a powerful 

external symbol such as wearing the headscarf may have on the minds of young children. The 

ECtHR further stated that it could not be denied outright that the wearing of the headscarf 

might have some sort of proselytising effect on the children, since it appears to be imposed on 

women by the Koran and is therefore difficult to reconcile with the principle of gender 

equality. The ECtHR stated that it was difficult for the wearing of the headscarf to coexist 

with the message of tolerance, respect for others and, above all, equality and non-

discrimination, which all teachers in a democratic society must convey to their pupils. After 

weighing the rights of the applicant against the need to protect the pupils by preserving 

religious harmony, the ECtHR considered that the Geneva Government had not exceeded its 

margin of appreciation by prohibiting the applicant from wearing the headscarf and that the 

prohibition was necessary in a democratic society. 

Many things are interesting about this case. For example, both the Swiss Federal Court 

and the ECtHR assert that the headscarf is a “powerful religious symbol” without giving any 

further clarification on how and why it is considered as a powerful symbol. It is also relevant 

that the ECtHR clearly states that it cannot be denied that the headscarf may have a 

proselyting effect on the pupils. This statement by the ECtHR is especially interesting as there 

was no evidence that the applicant had tried to proselytise to the children, nor had there been 

any complaints by parents indicating that they felt her wearing of the headscarf had such 
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effects on their children. It could be said that both the ECtHR and the Swiss court are 

asserting an opinion on the headscarf without giving sufficient explanation for this opinion. 

This is clearly a flaw in the opinions rendered by these courts, and they should have given an 

explanation for how and why the headscarf is a powerful external symbol that may have 

proselyting effects; as they did not do so, this is a weak argument on their part. 

The statement of the ECtHR that the headscarf goes against the principle of gender 

equality touches upon a hot topic about which opinions vary widely. Some say the headscarf 

is sign of female repression,137 while others say it is a part of women’s human rights to freely 

choose to wear the headscarf.138 If the ECtHR opts for an opinion on a sensitive issue such as 

the headscarf and its relationship with equality, it must rationalise why it has opted for that 

opinion over the other, and this was not done in the case. Since the Dahlab case the ECtHR 

has, in a later case, rejected the idea that the wearing of the headscarf goes against gender 

equality when the practice is defended by a woman,139 and therefore disagreed with its own 

reasoning in the Dahlab case that the wearing of the headscarf is opposed to gender equality. 

This is in line with the views of organisations such as Human Rights Watch, which say that a 

limitation on a woman’s right to wear the headscarf undermines women’s rights.140 In more 

recent case law, the ECtHR has therefore opted for a more welcoming attitude towards the 

headscarf as a free choice of Muslim women rather than a symbol of female repression. 

As we see, it is clear that the ruling in the Dahlab case has its shortcomings, 

particularly in the lack of arguments by the ECtHR on why the headscarf is a strong religious 

symbol and how it can be considered to have proselytising effects. It would have strengthened 

the findings of the ECtHR if its reasoning had been more certain and better argued. In my 

opinion, the ruling is also missing any discussion of the possibility that the wearing of the 

headscarf by a teacher in a predominantly Christian society could be seen by the children as a 

sign that they live in a society of tolerance and pluralism. 

                                                 
137 See for example: Karima Bennoune, “Secularism and Human Rights: A Contextual Analysis of Headscarves, 

Religious Expression, and Women’s Equality Under International Law” (2007) 45 Columbia Journal of 

Transnational Law 436. 

138 See for example Erica Howard, “Banning Islamic veils: Is gender equality a valid argument?” (2012) 12 

International Journal of Discrimination and the Law 147. 

139 S.A.S (n 105) paragraph 119. 
140 Human Rights Watch, “France: Face-Veil Ruling Undermines Rights” (Human Rights Watch, 3. July 2014) 

 <https://www.hrw.org/news/2014/07/03/france-face-veil-ruling-undermines-rights> accessed 6. November 

2016. 
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4.1.2. The Case of Leyla Sahin 

The next case addressed is that of Leyla Sahin v. Turkey.141 The applicant in the case, Mrs. 

Sahin, was a practicing Muslim and considered it her religious duty to wear a headscarf. Mrs. 

Sahin had spent four years studying medicine at Bursa University in Turkey before 

transferring to Istanbul University. At Bursa she regularly wore the Islamic headscarf without 

any problems. During her first year in Istanbul the leadership of the University published a 

circular that students with their faces covered and with beards were banned from attending 

classes at the University. Mrs. Sahin refused to take off her headscarf and was therefore 

banned from attending classes. She was later suspended for one semester for refusing to obey 

the rules and for taking part in a demonstration against the ban. Mrs. Sahin appealed the 

decision of the University leadership to an Istanbul court. The Court found that under the 

Higher Education Act the University leadership had the power to regulate students attire for 

the purpose of maintaining order. Further appeals also denied Mrs. Sahin’s cause, so she 

brought the case to the ECtHR in the belief that the ban violated her right to manifest her 

religion under Article 9 of the ECHR. 

The ECtHR Chamber found that the ban had been a limitation on the applicant’s right 

to manifest her religion but that it was prescribed by law, had legitimate aims and was 

necessary in a democratic society, and therefore was not a violation of Article 9. The case was 

then appealed to the Grand Chamber. In its assessment the Grand Chamber first addressed 

whether the limitation was prescribed by law. The Grand Chamber found that Turkish law 

gave power to the Vice-Chancellor of the University to oversee and monitor administrative 

matters and that he thus had the power under law to issue the circular. The circular was also in 

line with findings of the Turkish Constitutional Court that had confirmed that wearing the 

headscarf at universities was contrary to the Turkish Constitution. For this reason, the Grand 

Chamber stated that the Vice-Chancellor was right to ban the wearing of the headscarf and did 

so as prescribed by law. The Grand Chamber went on assess whether the ban was necessary in 

a democratic society, stating that in democratic societies it may be necessary to restrict one’s 

freedom of religion in the interest of ensuring that everyone’s beliefs are respected. It further 

stated that the contracting states enjoy a wide margin of appreciation when it comes assessing 

the need to limit rights and freedoms for the protection of rights and freedoms of others and to 

maintain public order. The Grand Chamber pointed to earlier case law where it had been 

                                                 
141 Leyla Sahin v. Turkey App no. 4474/98 (ECtHR, 10 November 2005). 
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confirmed that states are entitled to limit the wearing of Islamic headscarves if it is 

incompatible with the rights and freedoms of others or necessary in order to secure public 

order or safety. It also expressed the opinion that the headscarf is a “powerful external 

symbol” that can have proselytising effects. The Grand Chamber stated that it was necessary 

for the peaceful coexistence between students and for the protection of public order and the 

beliefs of others to restrict the wearing of the headscarf. It was necessary for secularism and 

equality and to protect students from external pressure from extremist movements. The Grand 

Chamber therefore found no violation of Article 9 or Article 2 of ECHR Protocol 1. 

The ECtHR is entirely willing to agree with the Turkish authorities when 

characterising the headscarf as a symbol of extremism and of political Islam, but without 

giving any specific reasons for why it is such a symbol. This is especially interesting as there 

was no evidence that Mrs. Sahin had any affiliation with extremist movements or that she had 

been trying to pressure her fellow students into wearing the headscarf. This association of the 

headscarf with political Islam and extremism, in the words of the ECtHR, makes it necessary 

for the Turkish authorities to limit Mrs. Sahin’s right to manifest her religion without any real 

evidence that there is a threat to democracy posed by the headscarf.142 Thus again the ECtHR 

is willing to take a stance that the Islamic headscarf is a strong religious symbol that can have 

a proselyting effect, and goes even further to link it with political and extremist Islam, but 

without rationalising how and why. In both this case and the Dahlab case the ECtHR seems to 

be willing and eager to agree with the national authorities on banning the headscarf without 

giving any proper reasoning for why.  

Both cases also lack any discussion on whether the headscarf ban is the least 

restrictive measure that the state can take to secure public safety and morality and the rights of 

others.143 It would have been better if these rulings had taken this into consideration, so it 

would be certain that the states had no other option to take less restrictive measures. Finally, it 

is worth mentioning that one of the reasons justifying the ban on the headscarf in the Dahlab 

case was the very young age of the pupils, while in this case Mrs. Sahin’s fellow students 

were adults with fully developed critical thinking who should be able to ignore the “powerful 

external symbol”; the proselytising effects of the wearing of the headscarf alone should be 
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very limited. The ECtHR, however, does not address this difference in the cases but rather 

relies on the findings of the Dahlab case to support its justification in the Sahin case. 

4.1.3. The Dogru case 

The final headscarf case addressed in this paper is the Dogru case.144 The case involved a 

Muslim girl living in France who regularly wore a headscarf. The girl was allowed to wear the 

headscarf during academic classes but not during physical education classes. After several 

occasions on which the girl refused to remove her headscarf during physical education she 

was expelled for failing to participate in these classes. Her parents unsuccessfully appealed 

the decision. 

The parents brought the case before the ECtHR, claiming a violation of Article 9 of 

the ECHR. Before the ECtHR the French Government acknowledged that they were 

restricting the girl’s rights under Article 9 to manifest her religion but said that they were 

entitled to do so by Article 9 (2) and the earlier ruling in the Sahin case. 

The ECtHR confirmed that there was a limitation on the girl’s right to manifest her 

religion and thus went on to determine whether the requirements of Article 9 (2) of the ECHR 

had been met. The ECtHR first stated that the ban was prescribed by law as it was based on 

the internal rules of the school, which had been confirmed by French case law to comply with 

French law. The ECtHR continued to state that the interference had a legitimate aim, that is to 

protect the rights and freedoms of others and protect public order. The ECtHR then assessed 

whether the restriction was necessary in democratic society. The ECtHR expressed the view 

that it was the state’s duty to be neutral and impartial and to ensure mutual tolerance. With 

regard to the relationship between a state and religions, the opinions in a democratic society 

may vary widely and therefore the role of the domestic authorities in decision-making must be 

given special importance. This is the case, for example, when it comes to the wearing of 

religious symbols that may vary greatly from one state to another. The ECtHR stated that 

contracting states may limit the manifestation of religion if the manifestation clashes with the 

aim of protecting the rights of others, public order and public safety. In line with the 

requirement of secularism and with earlier case law, including the other two cases addressed 

above, the ECtHR ruled that the ban was necessary in a democratic society for the purpose of 

protecting the rights of others and protecting public order. The ban on wearing the headscarf 

was not unreasonable and the penalty on the girl had only been imposed because of her 
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refusal to obey school rules rather than because of her religious convictions. The ECtHR also 

found no violation of Article 2 of ECHR Protocol 1. 

What is interesting in this case is that the girl was allowed to wear the headscarf 

during academic classes and only prevented from doing so during physical education. It is 

difficult to see how wearing the headscarf can violate the rights of others and public order 

during physical education and not during history or math classes; this may be seen as a double 

standard. 

4.1.4.  Assessment of the Headscarf Cases 

In the Kokkinakis case, mentioned above, the ECtHR confirmed the importance of pluralism 

for democratic society.145 After reading these three cases it is clear that the ECtHR believes 

that it may be necessary to limit pluralism, despite its status as a cornerstone of democratic 

society, in order to preserve democratic values and that expression of pluralism can 

undermine the goal of religious harmony.146 This means that pluralism, once considered an 

important part of democratic society, can now be limited for the protection of democratic 

society. After analysing these three cases, it is clear that the ECtHR sees the headscarf as a 

strong religious symbol that can have proselytising effects and is contrary to secularism and 

public order. With regard to the proselytising effects, the ECtHR has opened itself to criticism 

for presuming that a woman wearing a headscarf is a fundamentalist trying to convert others 

and is for that reason a threat to public order and the rights of others.147 By doing so, the 

ECtHR is stereotyping these women, especially as there was no evidence in these cases that 

the women were trying to proselytise or that they were in any way a threat to public order. 

These cases must therefore be looked at as departing from the earlier Kokkinakis case, which 

emphasises the importance of pluralism as a part of democratic society. It seems as if the 

ECtHR and national authorities see Islam as threat to the tradition, values and secularity of 

Europe and therefore see the need for action to protect traditional European values.148  
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4.2. A Crucifix on a Wall – The Lautsi Case 

The Grand Chamber of the ECtHR rendered its much-anticipated ruling in the Lautsi case149 

in the spring of 2011. In its ruling the Grand Chamber found no violation of Article 2 of 

Protocol 1 of the ECHR read together with Article 9 of the ECHR in the practice of the Italian 

State to require state schools to have a crucifix present in classrooms. The findings of the 

Grand Chamber have sparked many debates on the protection of religious freedom in Europe 

and how the ECtHR handles different religions. This chapter section summarises and analyses 

the findings of both the original Chamber ruling as well as the later Grand Chamber decision. 

 The applicant in the Lautsi case was a Finnish-born Italian citizen living in Abano 

Terme in Italy. She had two sons who attended an Italian public school. The applicant 

considered the practice of the school to display a crucifix in each class room to go against her 

wishes to bring her children up based on secular principles. The applicant brought a complaint 

to the governors of the school, who denied the applicant’s request that the crucifix be taken 

down. She brought the case before Italian courts with no success. The courts all denied the 

applicant’s arguments on the basis that the display of the crucifix did not conflict with 

secularism and was based on two royal decrees from 1924 and 1928 as well as a 

recommendation by the Ministry of Education. 

The applicant then brought the case before the ECtHR on the grounds that both her 

and her children’s rights under Article 2 of Protocol 1 of the ECHR, taken together with 

Article 9 of the ECHR, had been violated by the Italian state by displaying the crucifix in the 

classrooms of state schools. The Italian Government held that it was true that the crucifix is a 

religious symbol, but is also a part of Italian historical tradition and evokes the principles of 

non-violence, equal dignity, justice and sharing, which are all part of the foundation of 

modern democratic societies. The crucifix did therefore delivers a message of humanism and 

is thus fully compatible with secularism. The Italian Government also argued that, although 

the crucifix was present in the classrooms, teachers and pupils were not required to perform 

any act of salutation or respect to the crucifix. The presence of crucifix alone could not be 

considered as teaching or instilling children with certain religious ideas or convictions. 

furthermore, the Government stated that there was no European consensus on the 

interpretation of secularism, and therefore member states should be accounted a wide margin 

of appreciation on the matter.  
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The Chamber of the ECtHR first expressed the opinion that the second sentence of 

Article 2 of Protocol 1 of the ECHR, which states that parents have the right to ensure that 

their children are educated and taught in conformity with their own religious and 

philosophical convictions, is aimed at safeguarding pluralism in education, which is essential 

for democratic society. The Chamber stated that, in line with this understanding, the state is 

obliged to refrain from imposing beliefs, even indirectly, in places where persons are 

dependent on it or in places where they are particularly vulnerable, for example, in the school 

environment, as children may still lack critical thinking skills enabling them to distance 

themselves from messages derived from a preference manifested by the state. The Chamber 

further stated that the crucifix has a predominantly religious affiliation, and went on to state 

that it is impossible not to notice a crucifix in the classroom and, in the context of public 

education, it is an integral part of the school environment and may therefore be considered a 

powerful external symbol, as in the Dahlab case. The presence of the crucifix may easily be 

interpreted by pupils of all ages as a religious symbol and they will feel that they have been 

brought up in a school environment marked by a certain religion. This may be emotionally 

disturbing for pupils of other religions or of no religion. Negative religious freedom is not 

restricted to the absence of religious services or education, but is extended to practices and 

symbols. The negative right needs special protection when the state expresses a belief and 

dissenters are placed in a situation from which they cannot extract themselves. The Chamber 

further stated that it could not see how the display in state-school classrooms of a symbol that 

is associated with Catholicism could serve the purpose of educational pluralism, which is 

essential for democratic society. The compulsory display of a symbol of a particular faith 

restricts the right of parents to educate their children in conformity with their own convictions 

and the right of the pupils to believe what they wish. Therefore, the Chamber found a 

violation of Article 2 of Protocol 1 of the ECHR by the practice of the Italian state taken 

together with Article 9 of the ECHR. The applicant had also claimed that there had been a 

violation of Article 14 of the ECHR, which bans discrimination, but the Chamber did not find 

it necessary to address that allegation after its findings of a violation of Article of Protocol 1 

of the ECHR together with Article 9 of the ECHR.150 

 The findings of the Chamber ruling in the Lautsi case are in line with the three 

headscarf cases, particularly the Dahlab case. The Chamber sees the crucifix as a powerful 

external symbol that can easily affect the impressionable minds of the young. It therefore 
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violated the rights of others, specifically the children and their parents, and conflicted with 

educational pluralism. The Chamber sees secularism in both this case and in Dahlab in the 

way that religion should be out of the public domain and remain private.151 What the ruling of 

the Chamber is missing compared to the three headscarf cases is that any mention of the 

margin of appreciation, but it is possible that the Chamber did not find it necessary to mention 

this, as it had already declared the display of a crucifix as an act by the state that went against 

the foundations of democratic society. 

The findings of the Chamber of the ECtHR sparked outrage by both Italian ministers 

and the Vatican, which stated that the ruling went against the tradition and heritage of the 

Italian people.152 The flamboyant prime minister of Italy at the time, Silvio Berlusconi, went 

so far as to say that the decision could not be accepted by Italians and that it was one of the 

decisions that make us doubt the common sense of Europe.153 It therefore did not come as a 

surprise when the Italian Government appealed the case to the Grand Chamber of the ECtHR. 

It was also interesting that numerous non-governmental organisations intervened in the case 

before the Grand Chamber, as well as more than 10 governments of contracting states and 33 

Members of the European Parliament. This shows us that the case was of great importance 

and many saw it as a chance to further their own causes. 

 The governments that intervened did so to support the reasoning of the Italian 

government that the display of a crucifix in classrooms should fall under the margin of 

appreciation of the contracting states, as church-state relations and the presence of religious 

symbols were different in the various contracting states and should not be intervened in by an 

international court (i.e. no European consensus). Of the non-governmental organisations, 

however, some were in favour of the cause of the Italian government while others were 

against it. The 33 Members of the European Parliament intervened as they believed that the 

member states should be accorded a wide margin of appreciation regarding the relationship 

between state and religion and how the state carries out education in the area. The display 
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should not be seen as a form of indoctrination but rather as an expression of a cultural unity 

and identity.154  

 The assessment of the Grand Chamber began by stating that it was only to assess 

whether the presence of crucifixes in state school classrooms is compatible with Article 2 of 

Protocol 1 and Article 9 of the ECHR. It was not to examine whether the presence is in line 

with the principle of secularism as enshrined in Italian law or rule on crucifixes in places 

other than state schools. It continued by stating that Article 2 of Protocol 1 was a Lex 

specialis155 in relation to Article 9 of the ECHR and therefore the case would be examined 

mainly from the standpoint of Article 2 of Protocol 1. The Grand Chamber then went on to 

say that states have a responsibility to ensure neutral and impartial exercise of different 

religions and beliefs. The role of the state is to help maintain public order, religious harmony 

and tolerance between different groups in a democratic society. The Grand Chamber stated 

that the word “respect” in Article 2 of Protocol 1 of the ECHR means more than to 

acknowledge or take into account; it is not only the negative aspect of acknowledging a 

parent’s conviction but also a positive action on the part of the contracting state. The 

requirements of the notion of respect vary considerably from case to case given the diversity 

of practices followed and the situations obtaining in the various contracting states. For this 

reason, the contracting States enjoy a wider margin of appreciation in determining the steps to 

be taken to ensure compliance with the ECHR with regard to the needs and resources of that 

state and its citizens.  

The Grand Chamber then went on assess the scope of Article 2 of Protocol 1 and 

stated that the Article concerns not only the curricula of schools but also all other functions 

including the organisation of the school environment. Therefore, when organising the school 

environment, the contracting States must take into consideration the rights of parents to 

ensure that the education of their children is in line with their own convictions. The decision 

to display a crucifix in the classrooms must therefore respect the convictions of parents. The 

Grand Chamber considered the crucifix above all a religious symbol. On the other hand, there 

was no evidence before the Court that the display of a religious symbol on a classroom wall 

may influence pupils and it can therefore not be reasonably asserted that it does or does not 

affect the impressionable minds of young people. It could, however, be understood that the 
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first applicant, that is the mother, saw the display as a lack of respect on the part of the state 

for the right to ensure her children’s right to be educated in line with her convictions. The 

Italian government had justified the display as part of Italy’s historical development and 

argued that it not only had a religious meaning, but was also associated with principles and 

values that are part of the foundation of its democratic society. 

The Grand Chamber then went on to state its view that perpetuating a tradition falls 

under the margin of appreciation of the respondent state. Therefore, the contracting states 

enjoy a margin of appreciation on how the reconcile exercises of the functions they assume in 

relation to education with respect for the rights of parents. The fact that there is no European 

consensus on the matter was cited as support for this approach by the Grand Chamber. 

However, the Grand Chamber stated that it had an important role in assessing whether 

the contracting states had exceeded their margin of appreciation. The Grand Chamber then 

pointed out that, although the crucifix is mainly a Christian symbol, its display alone cannot 

be seen as an indoctrination into Christianity. Furthermore, the Grand Chamber stated that the 

ECtHR had in earlier case law, e.g. the Folgerø case, found that it does not in itself go against 

Article 2 of Protocol 1 to the ECHR that a larger share of education or emphasis in education 

be on a certain religion. Furthermore, the Grand Chamber said that a crucifix on a wall is 

essentially a passive symbol and cannot be deemed to have an influence on pupils comparable 

to that of speech or actions. 

The Grand Chamber also stated that it did not agree with the Chamber that the crucifix 

is a powerful external symbol in the same way as the headscarf in the Dahlab case, as the two 

cases were entirely different. The ECtHR had in that case duly weighed the rights of the 

applicant to wear the headscarf against the principle of denominational neutrality in schools as 

enshrined in domestic law, taking into account the young age of the children, and therefore 

found that the national authorities in Switzerland had not exceeded their margin of 

appreciation. Further, the Grand Chamber said that the display of the crucifix was not 

associated with compulsory teaching about Christianity and the Italian school environment 

was open to all religions; for example, Muslim students were allowed to wear headscarves 

and Ramadan was often celebrated by the schools. Finally, the Grand Chamber argued that 

there was nothing to suggest that the authorities were intolerant of pupils who belonged to 

other religions. Therefore, the Grand Chamber ruled that Italian authorities had acted within 

the margin of appreciation of the state in the context of its obligation to respect the rights of 

parents to ensure that education and teaching are in conformity with their own convictions. 
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Therefore, the Grand Chamber found no violation to Article 2 of Protocol 1 to the ECHR. On 

the same grounds, the Grand Chamber found no reason to examine the complaint under 

Article 14 of the ECHR.156 

 The Grand Chamber therefore overturned the original ruling of the Chamber and 

found that the crucifix was not a powerful external symbol and that it fell under the margin of 

appreciation of the state to assess whether the display of a crucifix goes against the rights of 

parents to ensure that their children are educated in line with their own religious or 

philosophical convictions. The Grand Chamber is correct that it is in line with earlier case law 

(the Folgerø and Kjeldsen, Busk Madsen and Pedersen cases) that any presence of religion or 

an increased emphasis in education on one religion is not a breach of state neutrality.157 This 

must only be done in neutral and pluralist manner, without any form indoctrination.158 Thus 

the presence of the crucifix alone does not go against the rights set forth in Article 2 of 

Protocol 1 of the ECHR. It can even be agreed that the contracting states must be granted 

some margin of appreciation when it comes to the presence of religious symbols in 

classrooms. However, what is interesting about the ruling of the Grand Chamber is its 

reasoning and how it assesses the crucifix and its effect, especially compared to the 

aforementioned headscarf cases.  

4.3  Are Religions Treated Equally by the European Court of Human 

Rights? 

In this section I intend to answer the research question: are religions treated equally by the 

European Court of Human Rights? I do this by comparing the findings of the ECtHR in the 

Lautsi case with the findings of the ECtHR in the three headscarf cases. The discussion is 

divided into four sections and a short conclusion. 

4.3.1. The Assessment of the European Court of Human Rights 

Regarding the Two Different Symbols 

In its ruling in the Dahlab case the ECtHR stated that the headscarf is a powerful external 

symbol that can have proselytising effects. In its assessment in the Lautsi case the Grand 

Chamber stated that a crucifix on a wall is essentially a passive symbol and cannot be deemed 
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to have an influence on pupils comparable to that of didactic speech or participation in 

religious activities.159 The Grand Chamber gave no clear definition of what a passive symbol 

is, which would have drawn a distinction between the Lautsi case and the Dahlab case, where 

the headscarf was considered as a powerful external symbol. By distinguishing these two 

symbols the ECtHR makes a presumption of indoctrination by the Islamic headscarf while the 

crucifix is not associated with any form of indoctrination.160 

In the Dahlab case the ECtHR stated that it is hard to assess the impact of powerful 

external symbols such as the Islamic headscarf but it could not be denied that the headscarf 

might have a proselytising effect.161 No evidence was presented in the case, however, that the 

headscarf had had any proselytising effects on the pupils, but it was still banned merely 

because of the possibility that it could have proselytising effect. The ECtHR, by stating this, is 

stereotyping, equating the Islamic headscarf with the threat of religious conflict, while the 

crucifix is welcomed as a passive symbol that promotes democracy, equality and tolerance.162 

In the Lautsi case the Grand Chamber stated that it does not agree with the Chamber that a 

crucifix is a powerful external symbol like the headscarf,163 but did so without providing any 

arguments for the difference. It is therefore unclear how and why crucifixes are any less 

powerful than Islamic headscarves. 

It is also worth mentioning that one of the justifications for the ban on the headscarf in 

the Dahlab case was to protect the religious beliefs of the pupils and their parents and to apply 

the principles of denominational neutrality in line with domestic law, with special regard to 

the pupils’ young age.164 In the Dahlab case the pupils were 4-8 years old, while in the Lautsi 

case they were 8 and 12 years old; the ECtHR gave no explanation of why it is easier to 

influence 4-8 year olds than 8 and 12 year olds. When the ECtHR stated that the two cases 

could not be compared because of their differences, it should have given an explanation of 

how it is less easy to influence Italian 8 and 12 year olds than Swiss children aged 4 to 8.165 

Furthermore, as described above, in the Sahin case the ECtHR failed to mention at all that the 

fellow students of Mrs. Sahin were adults with developed critical thinking skills, when 
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referring to the Dahlab case for its reasoning regarding the proselytising effects of the 

headscarf. 

It must therefore be said that justification for the assertion that a crucifix is a passive 

symbol is lacking on the part of the Grand Chamber; it relies on this concept of the passive 

symbol without giving any relevant explanation for why.166 IT can be argued that this is a 

partial treatment of the two different religious symbols. The principle of neutrality is used to 

prohibit a minority religious symbol while it does not apply to majority symbol.167 The 

association of indoctrination with the headscarf without any evidence or justification for how 

that indoctrination takes place shows us that the ECtHR applies double standards in it 

assessment of these two symbols; as there was no evidence of intentional indoctrination in all 

of these cases, it would be expected that the assessment would be the same. 

Regarding these two religious symbols, it is therefore clear that there is a difference in 

treatment by the ECtHR, as one is declared passive without any explanation for why, while 

the other is declared a powerful symbol on the basis of a mere possibility of a particular 

effect. In this instance, Islam is treated less favourably by the ECtHR.168 The reasoning in the 

Sahin case further supports this opinion; as has been stated before one of the justifications by 

the Grand Chamber for the ban on the headscarf was that it could pressure other students to 

wear it, as well as the Grand Chamber linking it to political and extremist Islam.169 Again the 

headscarf is seen as a powerful symbol that can have proselytising effects and is further linked 

to radical Islam, although in the case there was no evidence that the applicant was linked to 

such practices or trying to pressure others to take up her convictions. It is therefore clear that 

the ECtHR is willing to take a decisive stance against the Islamic headscarf as a threat while 

the crucifix is accepted. At this point we may cite what the honourable Judge Francoise 

Tulkens of Belgium stated in her dissenting opinion in the case of Leyla Sahin: 

Everyone agrees on the need to prevent radical Islamism; a serious objection may 

nevertheless be made to such reasoning. Merely wearing the headscarf cannot be 

associated with fundamentalism and it is vital to distinguish between those who 

wear the headscarf and “extremists” who seek to impose the headscarf as they do 
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other religious symbols. Not all women who wear the headscarf are 

fundamentalists and there is nothing to suggest that the applicant held 

fundamentalist views.170 

 In her reasoning Judge Tulkens also cited the German Constitutional Court, which in 

2003 had stated that wearing the headscarf has no single meaning and is done by women for 

various reasons.171 I believe the Judge was correct in her opinion, and that we cannot link the 

wearing of headscarf alone with extremism, proselytism or inequality. The meaning of the 

headscarf differs from woman to woman, and we can thus not generalise it. In this respect, it 

is no different from other religious symbols, and the reasons for how individuals choose to 

manifest their religion through symbols differs and we cannot put them all under the same 

umbrella without being naïve and unreasonable. A crucifix or a headscarf as an object and a 

symbol of a certain religion cannot be a sign of extremism; it is the person wearing it and 

holding such extremist views and voicing those views that is the sign of extremism.  

 As we have seen in the headscarf cases one of the grounds for the prohibition against 

wearing the headscarf was the protection of the rights and freedoms of others. The argument 

was that wearing a headscarf is contrary to secularism and is a form of unwanted proselytism, 

which is connected with individual rights.172 In the already mentioned S.A.S case that 

involved a headscarf concealing the whole except the eyes, the ban on wearing the headscarf 

was justified by the need to protect the rights and freedoms of others. However, there was no 

mention of proselytism or secularism but rather that the ban on the headscarf was necessary 

for the basic requirements of life in society.173 The ECtHR here says that it is necessary for us 

as persons living together in a community to show our faces because of the role that the face 

plays in social interaction.174 It therefore seems like the ECtHR has turned from its earlier 

findings that the headscarf is powerful external symbol that has proselytising effects and goes 

against secularism. Based on the findings in the S.A.S. case there seems to be a parting from 

the earlier findings and towards a more welcoming approach towards the headscarf similar to 

that of the crucifix in Lautsi. It will therefore be interesting to see how the ECtHR will deal 

with headscarves that do not conceal the whole face in the future.  
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However, the judgment has been critiqued as deviating from the justification in the 

other headscarf cases, as the reference to social considerations lacks any connection to the 

rights of others as Article 9 (2) of the ECHR requires.175 Accepting a general behavioural rule 

based on the notion of living together has no sufficient legal grounds and does not meet the 

requirement of the rights of others under Article 9 of the ECHR. The subject of the notion of 

the rights of others involves individual rights, while unclear behavioural norms of society or 

considerations related to the general public interest do not fall under the requirements of 

Article 9 of the ECHR. A vague concept of standard modes of communication within the 

society does not sufficiently justify a barrier to the freedom of religious expression.176 It 

should be clear that, for a limitation to be justified by the rights of others, it must impinge 

upon a certain individual right, not an indistinct norm of society or how the majority of the 

general public behaves outside the home. 

4.3.2. Secularism and Pluralism 

Pluralism and secularism are important concepts in religious freedom and are both covered in 

the case law mentioned above. This section addresses these concepts and their usage in the 

arguments of the ECtHR in these cases. 

The concept of religious pluralism has been addressed above; an emphasis on respect 

and tolerance of different beliefs and religions is the cornerstone of a democratic society. 

Secularism, on the other hand, is a principle of separation of the state from religion.177 

Religious pluralism is therefore a principle of tolerance and co-existence of different religions 

in society, while secularism is the notion that the state and religion must be two separate 

institutions. There are in general two notions of secularism that are distinct from each other. 

Firstly, there is the notion of secularism as a passive imperative of neutrality. This notion runs 

on interpreting secularism as a passive neutrality where the state takes no active role. This 

means that neutrality is required from the state but not from its citizens. Secondly, there is the 

notion of active secularism where all aspects of political and public life must be free from 

religion and the state must ensure that religion remains out of public spaces. This means that 
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not only must the state be neutral and take no active role in promoting religion, but also that 

citizens must refrain from displays of religion in public.178  

It is clear that in the headscarf cases the ECtHR bases its findings on the notion of 

active secularism in which citizens are required by the state to remove religion from their 

public presence for the sake of the secular state. This notion of active secularism is difficult to 

reconcile with a religious pluralism that calls for tolerance and co-existence of various 

religions within society. It cannot be seen as tolerance by the state if it bans religious clothing 

to defend the secular state. From this we can see that the notion of secularism brought forward 

by the defendant states and the ECtHR in the Dahlab, Dogru and Sahin cases goes against the 

notion of pluralism that is considered a cornerstone of democratic society. 

In the Lautsi case the Grand Chamber expressed explicitly that it would not assess the 

compatibility of the presence of crucifixes in state-school classrooms with the principle of 

secularism as enshrined in Italian law, but only whether the presence of a crucifix in a state 

classroom was in line with Article of Protocol 1 of the ECHR.179 In so doing, the Grand 

Chamber frees itself from having to discuss and analyse whether the presence of a crucifix in 

classroom is in line with secularism. In its assessment, however, the Chamber had stated that 

the compulsory display of a symbol of particular faith could not be seen as essential 

educational pluralism.180 This notion of the Chamber is based on passive secularism, in which 

the state must remain neutral and not take an active role in promoting religion in any form. 

The Grand Chamber, on the other hand, did not agree with this reasoning, as we have seen, 

and viewed the crucifix as a passive symbol free of indoctrination and therefore neutral. 

The comparison between the headscarf cases and the Lautsi case shows a strong 

difference. The decisions in the headscarf cases were based on a strong concept of secularism, 

where religious symbols are excluded from the public sphere because of their incompatibility 

with the neutral state.181 However, with the crucifix and its connection with Christian values, 

their potential inconsistency with the neutral state was not suspected by the Grand Chamber. 

This reveals that these cases do not rest on rationalist secularism, but rather on a political 

theology of a Christian democracy where democratic values based on religion are not 

questioned.182 Christianity is seen as being built on democratic values and therefore 
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compatible with secularism, while Islam is seen as radical and a political threat to the 

traditions of Europe and therefore in conflict with secularism. The crucifix is seen as a symbol 

of national identity and tradition, while the headscarf is politicized as a threat to secularism.183 

Again Islam is treated as a threat to democratic society, while the ECtHR sees no need to 

directly address secularism when assessing a Christian religious symbol. The ECtHR jumps to 

the defence of secularism when it comes to Islam but has no interest in assessing it when it is 

the traditional Christian faith. It is true that Turkey, Switzerland and France have all chosen a 

secular constitutional model for their respective state-religion relations, while Italy has not.184 

However, it remains that secularism is enshrined in Italian law,185 and for this reason it is my 

opinion that the Grand Chamber should have addressed secularism in the Lautsi case. 

As we have seen, the notion of pluralism is also treated very differently in the 

headscarf cases when compared with the Lautsi case. In the headscarf cases the ECtHR limits 

pluralism to protect the rights of others and public order because of the “threat” it poses to 

those rights, while the crucifix is seen as an example of pluralism because of the values it is 

seen to reflect. This difference in assessment of the two religious symbols cannot be seen as a 

sign of the mutual respect and tolerance that are necessary for pluralism. It would have been 

more in line with pluralism to welcome both religious symbols on the same grounds. 

It is therefore clear that headscarf rulings are based on a strict notion of secularism in 

which religious symbols are excluded from the public sphere and therefore pluralism is 

limited, while the crucifix is seen a symbol of pluralism and its display in relation to 

secularism is not addressed directly by the Grand Chamber. 

4.3.3. The Lack of Consensus in Europe  

It is interesting that in the Lautsi case the ECtHR, in affording the Italian State a wide margin 

of appreciation, supports its argument by citing the lack of consensus in Europe on the display 

of religious symbols. Many scholars do not agree with this argument of the Grand Chamber; 

for example, Illias Trispiotis of the University College of London stated in his commentary on 

the case that the reasons why the Grand Chamber asserts that there is lack of consensus are 

obscure, as only 4 of 47 states in the Council of Europe expressly prescribe religious symbols 
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in schools.186 In their dissenting opinion in the Lautsi case, Judges Malinverni and 

Kalaydjieva stated that they find it hard to draw definite conclusions regarding the European 

consensus, as the Grand Chamber did.187 This is especially interesting as an Italian court had 

already found that the display of crucifix in a polling station violated the principle of 

secularism and was therefore found to go against the impartiality of the state.188 Thus even in 

Italy the display of a religious symbol in public spaces had been ruled to be in conflict with 

the neutrality and impartiality of the state. It is difficult to see how its display has any less 

effect on young pupils in a classroom than on adults in a polling station, especially as voters 

are usually adults with critical thinking skills and the ability to ignore the symbol, while 

young children and teenagers are still in process of establishing such skills and abilities. 

Thus we see that not all agree with the ECtHR that there is clearly no consensus in 

Europe on the display of religious symbols. However, there seems to be mixed practice 

regarding the display of religious symbols in Europe; in four countries they are supposed to be 

displayed by law, some states have no law or rule regarding the display, and finally some 

states have banned the display of religious symbols in schools.189 Although it is not clear 

whether there is a consensus, one thing is missing from the Grand Chamber assessment in the 

Lautsi case before it relieves itself of the case based on the state’s margin of appreciation: 

There is no balance as to whether the obligation to display a crucifix on a classroom wall is 

proportionate to the rights under Article 2 of ECHR Protocol 1. As noted above, the ECtHR 

has emphasised the principle of pluralism and tolerance and this case would therefore have 

presented an ideal opportunity for the ECtHR to perform a balancing test on the presence of a 

crucifix in the school environment. However, the ECtHR avoided this by assessing the 

crucifix as a symbol that could not indoctrinate students.190 It is clear that the ECtHR should 

not use the margin of appreciation as a basis to exempt itself from its duties to ensure that 

contracting parties to the ECHR are fulfilling their obligations.191 The Grand Chamber should 

have done better in assessing the balance between the presence of the crucifix on the wall and 

the pluralism that is the cornerstone of the democratic society, and specifically how it fulfils 

the rights granted under Article 2 of Protocol 1 of the ECHR. 
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4.3.4. Protection of Public Order 

Finally, this section discusses public order as a limitation to religious freedom under Article 9 

(2). In Sahin, Dogru and Dahlab one of justifications for the limitation on the rights of the 

women to manifest their religion was that this posed a threat to public order. In these cases, 

the national authorities are left to assess the threat posed by the headscarves under their 

margin of appreciation. As shown above, there was no evidence presented for the risk of 

religious conflict, proselytising or other threats posed by these women wearing the headscarf, 

but the ECtHR allowed the respective countries to assess the need to limit the rights of these 

women due to a threat to public order. This is peculiar, as the ECtHR has in recent years taken 

a much narrower stance on claims to limit rights in the name of public order by requiring 

evidence that there be a clear and imminent danger to civil peace and conducting a rigorous 

assessment of the necessity to limit these rights.192 In the headscarf cases, on the other hand, 

there is no such assessment and no call for evidence of the threat or danger. This must again 

be seen as the ECtHR stereotyping the headscarf as a symbol of radical and political Islam 

that threatens public order and the foundation of European traditions and society. 

4.3.5. Conclusion  

I agree with the view of scholars such as Joseph Weiler, who was a counsel for eight of the 

intervening states in Lautsi case, that the ECtHR in Lautsi did not support the crucifix on the 

wall but rather stated that a display of crucifix alone is not a violation of the ECHR.193 The 

contracting states to the ECHR can make more room for a certain religion in their schools as 

long as this is done in neutral and pluralistic way free from indoctrination. However, what is 

clear from the research presented above is that the symbol of Christianity, a majority religion 

in Europe, is assessed differently from a symbol of Islam, a minority religion. Christianity and 

its symbol are seen as an example of pluralism, tradition and tolerance, while Islam and its 

symbol are seen as a threat to public order, the rights of others and democratic society. The 

ECtHR gives minimal justification for this differential treatment of the two religions and their 

religious symbols. For this reason, we can answer the research question in the affirmative; in 

these cases, Christianity and Islam were not treated equally by the ECtHR. The more recent 

S.A.S case does however part from this earlier assessment of the headscarf to a more 

welcoming assessment. It will be interesting to see how the ECtHR will deal with future cases 
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concerning headscarves that do not conceal the whole face and whether it will assess the 

headscarf in line with the three earlier cases or more in line with the assessment in S.A.S and 

Lautsi. 

The ECtHR was not necessarily wrong in its findings in the Lautsi case, but the 

assessment of the headscarf as a religious symbol and Islam compared to the assessment of 

the crucifix in Lautsi are different; one is welcomed as a symbol of pluralism, democracy and 

tradition, while the other is said to go against secularism and is linked with extremism and 

indoctrination. The assessment in the Lautsi case, when compared with the headscarf cases, 

can only be seen as harming the ECtHR’s efforts to treat all religious beliefs in Europe with 

equal respect and tolerance in a pluralistic way. 
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5. The American Way – A Comparative Study 

This chapter compares the jurisprudence of the ECtHR as described in Chapter 4 with the 

jurisprudence of the Supreme Court of the United States of America (SCOTUS). The reason 

for comparing the findings of the ECtHR with SCOTUS jurisprudence is firstly that, as has 

been mentioned, freedom of religion has been protected in the United States since the late 18th 

century and the Establishment Clause is one of the oldest legal clauses protecting freedom of 

religion. It is therefore interesting to see how the presence of religious symbols has been dealt 

with in a country where there is a mature tradition for the protection of freedom of religion. 

Furthermore, the American system of church-state relations is one of strong separation 

between religion and the state.194 The American system has traditionally been close to the 

notion of active secularism as defined above in section 4.3.2. This strict system of separation 

between state and religion can be seen in the so-called Lemon test.195 The Lemon test was 

established by the SCOTUS in 1971 in the case of Lemon v. Kurtzman.196 This case involved 

a Pennsylvania State Act that allowed the State Superintendent to reimburse private schools, 

mostly Catholic, for teachers’ salaries and for public textbooks and other public materials. 

The test establishes three requirements that legislation concerning religion must meet in order 

to be compatible with freedom of religion as prescribed by the Establishment Clause. First of 

all, the legislation must have a secular legislative purpose; second, the main effect of the 

legislation must not advance or inhibit religious practice and, finally, the legislation must not 

result in an “excessive government entanglement” with religious affairs.197 It is therefore clear 

that US legislation must be strictly secular to be in line with the Establishment Clause. 

Thus not only has the United States had constitutional protection of freedom of 

religion for more than 200 years, but the model of state-religion relations is also strictly 

secular. For these reasons it is interesting to compare the jurisprudence of the SCOTUS to the 

findings of the ECtHR in cases concerning religious symbols. 
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5.1. Salazar v. Buono 

In the spring of 2010 the SCOTUS gave its ruling in the case of Salazar v. Buono,198 a case of 

particular interest in this research because it involved the display of a Latin cross on public 

land and therefore resembles the Lautsi case. The facts of the case are as follows: in 1934 an 

organisation called the Veterans of Foreign Wars (VFW) erected a cross in the Mojave 

National Preserve in California. The cross stood there undisturbed for almost 70 years, when 

Mr. Buono brought a case against the US Secretary of the Interior. Mr. Buono argued that the 

presence of the cross on public land was a violation of the Establishment Clause. Buono won 

the case in the District Court of California, which found that the placement of the cross on 

federal land violated the Establishment Clause and that the government was obligated to 

remove it. The government appealed the case, but while waiting for the decision in the appeal, 

the US Congress passed an act to transfer the ownership of the land in question to the VFW. 

The Appeals Court confirmed the findings of the District Court, but did not address the 

constitutionality of the transfer of the land to the organisation that had taken place during the 

appeal process. Mr. Buono then challenged the transfer of the land in the District Court. The 

District Court revoked the transfer, stating that the land transfer did not reverse the violation 

of the Establishment Clause by the government, but was rather an attempt to keep the cross 

intact. Finally, the Appeals Court affirmed these findings. These courts thus confirmed that 

the display of the cross on public land was a violation of the Establishment Clause and that 

the land transfer did not reverse that violation. The Secretary of the Interior appealed these 

findings to the SCOTUS. 

 The SCOTUS was split on how to address the case and there were seven different 

opinions by Justices in the case. However, a plurality led by Justice Kennedy reversed the 

earlier findings of the lower courts. The opinion of the plurality was based on the fact that the 

District Court did not employ a proper analysis of the facts of the case. Justice Kennedy stated 

that the cross was the only national memorial honouring Americans soldiers lost in World 

War I, and for that reason the act of Congress could be intended to honour that historical 

meaning in transferring the ownership of the land rather than removing the cross. He further 

stated that a proper analysis of the government’s motives would have considered that 

Congress hoped to protect the cross not for religious purposes but for its historical meaning as 

a war memorial and a public gathering place. Justice Kennedy also stated that a reasonable 
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observer would be aware of the difficult situation that Congress was in due to the two 

competing issues, i.e. the wish to respect a monument to certain historical events and the 

desire to respect the Establishment Clause. An observer should not only focus on the religious 

aspect, but also consider the changes that the land transfer had made to the case. The plurality 

stated that the District Court had failed to take into account all circumstances before granting 

the injunction of the cross and it thus sent the case back to the District Court for a further 

review and cancelled the injunction.199 The plurality assessed the case both from the 

standpoint of the purpose of the government and also how an observer would look at the 

actions of the government.200  

The dissenting justices, on the other hand, were in favour of the earlier findings of the 

lower courts. Justice Stevens, joined by Justices Ginsburg and Sotomayor, stated that the 

SCOTUS should have affirmed the lower court’s decision, as the transfer of the ownership 

alone could not reverse the violation of the Establishment Clause. He further argued that the 

purpose of Congress when transferring the ownership of the land was to preserve the display 

of the cross, which conflicted with the Establishment Clause. Moreover, he stated that a 

reasonable observer under these circumstances would view the government’s actions as a 

violation of the Establishment Clause. 201 Like the majority, the dissenting justices looked at 

the case both from the point of view of the Government and its purpose, and also from the 

viewpoint of a reasonable observer.202 

 This case is interesting in its resemblance to the Lautsi case in the argument of the 

plurality. What we see is that the plurality emphasises that the cross is not only a religious 

symbol, but in this instance a memorial symbol of the fallen soldiers of World War I. It thus 

looks at the more historical meaning of the symbol rather than its obvious religious meaning. 

This argument recalls the argument in Lautsi in which the Grand Chamber chose to emphasis 

the alternative meaning of the crucifix as a passive symbol free from religious meaning. In so 

doing, both the SCOTUS and ECtHR assess the conformity with freedom of religion based on 

whether the symbols can have a secular meaning or whether a particular religious confession 

is at least absent.  

 There is a problem with this kind of assessment, as governments can in most 

circumstances find a possible secular meaning for a religious symbol or at least argue that it is 
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passive and free of attempts at indoctrination.203 This opens up the possibility for courts to 

justify the presence of a religious symbol due to the historical tradition and the secular values 

that it represents, although these are religious symbols. In the Salazar case, as we have seen, 

the plurality stated that the cross was meant to symbolise the sacrifice of US soldiers in World 

War I rather than its traditional symbolism of Christianity and the Christian resurrection.204 

However, like in the Lautsi case, there is lack of serious analysis and investigation into the 

supposed historical meaning of these symbols and the effects attributed to them. These are 

assertions of historical symbolic meaning without there being any proper investigation into 

this meaning.205 It is clear that a cross can be a secular symbol in certain circumstances, for 

example when found on flags or as a symbol of medical services, but what the plurality in the 

Salazar case fails to assess is whether the cross can be symbol of the memory of fallen 

veterans without at the same time being a symbol of Christianity. If the cross fails to be only a 

symbol of the memory of the fallen veterans, it is not secular and for that reason violates the 

Establishment Clause.206 The plurality stated that the cross had over time become a secular 

symbol for the commemoration of military sacrifices.207 On the other hand, there was no 

cultural evidence that the cross had been embraced by atheists in the US or by religious non-

Christians as a secular symbol of military sacrifice. Furthermore, the site of the cross had for 

years been the setting for Easter mass, but had never been used for secular ceremonies that 

celebrate the memory of veterans, for example on Veterans Day.208 Moreover, there are no 

crosses to be found on the war memorials in Washington DC209 and battlefield graves are 

marked not only by crosses, but also by stars of David, for example.210 Thus it cannot be 

convincingly stated that the cross is a secular symbol of the memory of military sacrifice, 

because if it was considered so it then we would expect a cross to be present on all battlefield 

graves and also on the most important war memorials in the federal capital. It is therefore 

difficult to see how the plurality reaches its decision, as there is no evidence to support the 

view that the cross was chosen as a secular symbol of fallen soldiers and therefore that the 

Christian meaning of the cross can be separated from it. 

                                                 
203 Fredrik Mark Gedicks and Pasquale Annicchion, “Cross, Crucifix, Culture: An Approach to the 

Constitutional Meaning of Confessional Symbols” (2014) 13 First Amendment Law Review 101, 101-102. 
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209 Ibid 122. 
210 Ibid 124. 



60 

 

 Certain similarities can be seen also in the reasoning in the Lautsi case and the Salazar 

case. In both cases the judiciary agreed with the national authorities that a symbol of the 

majority religion in these respective countries has a secular meaning based on tradition and 

history and the values that they are supposed to represent. However, as we have seen, these 

courts fail to assess these historical and traditional meanings in terms of whether the symbols 

can be seen by the general public without the religious message also coming across.  

 Both the plurality and the minority in the SCOTUS in the Salazar case look at the case 

from similar perspectives. Firstly, they look at the purpose of the government to determine the 

motives for the acts on behalf of the state, and secondly from the perspective of a reasonable 

observer with regard to whether he/she would view the action of the government as a 

violation of the Establishment Clause. This test has been called the inside/outside test.211 Such 

a test means that not only does the court assess the purpose of the lawmaker, but also how the 

general public would view the action taken by the government. If either the purpose of the 

government goes against the Establishment Clause or a reasonable observer would see the 

action of the government as a violation of the Establishment Clause, then it is. The 

inside/outside test is a way for the courts to see whether the state is circumventing the 

Establishment Clause, as it examines the government’s intent and also how the general public 

would view the effects of the act by the government.212 There was a lack of evidence that the 

cross had become a symbol of secular commemoration for fallen soldiers and therefore it is 

difficult to see how a reasonable observer, particularly a non-Christian one, would look at the 

act of the state as a secular action. It is therefore my opinion that the minority in the SCOTUS 

better applied the inside/outside test, and that the action of the US government violated the 

Establishment Clause. 

5.2. The Crèche  

The Cross is not the only Christian symbol that the SCOTUS has had addressed in its 

jurisprudence. There are also two interesting cases from the 1980s that involve the crèche.213  

 The first of these is Lynch v. Donnelly.214 This case involved a display of a crèche in 

the shopping district of Pawtucket, Rhode Island, which was a part of a larger display of 

Christmas decorations including a Christmas tree and a Santa Clause house. The display of 
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the crèche was brought to the local District Court by a group claiming that the display went 

against the Establishment Clause. The District Court found that the display did violate the 

Establishment Clause as it promoted a certain religion, and also that the presence of other 

secular symbols of Christmas did not change this promotion. The city appealed the findings of 

the District Court to the Court of Appeals, which upheld the decision of the District Court and 

stated that the act discriminated between Christian and non-Christian religions and that there 

was no legitimate secular purpose for including the crèche in the Christmas display and 

therefore it violated the Establishment Clause. 

The city finally brought the case before the SCOTUS. The arguments of the city for 

the display included that the crèche was a part of a traditional public celebration of Christmas 

and that the celebration is a secular activity. Furthermore, the city argued that although 

Christmas was originally a religious festival it had evolved into secular national holiday. In 

short, the argument was that the crèche is symbol of a secular national holiday, a historical 

and cultural celebration in the United States, and therefore did not violate the Establishment 

Clause. Those opposed to the crèche, on the other hand, argued that its religious content could 

not be denied and that it was a symbol of a powerful majority religion and a clear 

endorsement by the city government.  

The SCOTUS reversed the previous ruling of the lower courts by a narrow margin of 

only one vote, five votes to four. The majority argued that the celebration of Christmas is a 

part of American history and that the display was a part of that celebration. Although 

Christmas was originally a Christian celebration, it had over time become a secular holiday. 

The Court ruled that the crèche had a secular purpose within a larger holiday display to 

celebrate the season and the origins of Christmas, which has long been a part of American 

culture and history.215 The minority of the SCOTUS, on the other hand, stated that the crèche 

is a clear religious symbol that supports one religion and promotes the religious views of a 

certain group. The effects of the display on non-Christians are to suggest that their views and 

beliefs are not entitled to public endorsement and this is a violation of the Establishment 

Clause.216 

We can see from the majority opinion in the Lynch case that the plurality supports its 

findings with a reference to the tradition and history of the United States, stating that 

Christmas has evolved from a religious holiday to a secular one and that the crèche is part of a 
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larger holiday display with a secular purpose and is therefore secular under these 

circumstances. 

Five years after the ruling in Lynch v. Donnelly another crèche case was brought 

before the SCOTUS. This was the case of the County of Allegheny v. ACLU,217 which 

concerned a display of a crèche in the Allegheny County Courthouse and the display of a 

menorah218 next to a Christmas tree outside another government building. The display of 

these symbols was contested by the ACLU, an organisation that works for the protection of 

individual rights.219 In the District Court, the motion for injunction of the display was denied 

on the basis of Lynch v. Donnelly. The court stated that the display did not convey a message 

of governmental endorsement of religion and was therefore not in violation of the 

Establishment Clause. The ACLU brought the case to the Court of Appeals, where the 

majority held that both the crèche and the menorah violated the Establishment Clause. The 

majority opinion of the Court of Appeals stated that each display was located near or in a 

public building, where visitors would see them. Neither the crèche nor the menorah could be 

deemed to be a part of larger display of secular items and would therefore only pertain to 

certain religious groups. 

The case was then finally brought before the SCOTUS, where the Justices were again 

split in their opinions as in Lynch v. Donnelly. The argument of the county was that Lynch v. 

Donnelly had created a clear rule that public Christmas displays are constitutional. It was 

further argued that the crèche display had a secular purpose whether or not other holiday 

decorations were present. The ACLU, on other hand, argued that the entire Christmas season 

had not become secular and that not all displays associated with Christmas are secular. 

The SCOTUS ruled that the display of the crèche violated the Establishment Clause by 

a 5-4 majority, while the display of the menorah was found not to violate the Establishment 

Clause by a 6-3 margin. In the arguments of the majority for the violation caused by the 

display of the crèche, it was stated that not only did the crèche appear in a public building 

housing the government, but it also contained an angel with a banner stating “Glory to God in 

the Highest” and a sign stating that the display was owned by a Christian organisation. The 
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majority stated that no viewer could reasonably think that crèche was not displayed with the 

support and approval of the government.220 

Regarding the display of the menorah, on the other hand, the majority stated that it 

was accompanied by a sign that stated that the city of Pittsburgh salutes liberty, which was an 

indication that the city wanted to convey a message of pluralism and freedom. Furthermore, it 

was next to a Christmas tree, i.e. a secular display of Christmas, and therefore associated the 

menorah with the Christmas season rather than Judaism and Chanukah alone.221 

When comparing these two cases involving the crèche, we see that the difference in 

opinion seems to be the location and setting of the crèche. When the crèche was a part of 

larger secular Christmas decoration it did not breach the Establishment Clause, while when it 

stood alone in a government building it sent a religious message and therefore violated the 

Establishment Clause. These cases involve two dissenting views in American society, one that 

Christianity is a legitimate religious tradition in American culture and history, and the other 

seeing diversity and pluralism at the heart of American society and tradition.222 Justice 

O’Connor, who found for the display of the crèche in the earlier case but against it in the latter 

case, provided an interesting argument for the difference between the two cases. Her 

intentions were not to ban the display of holiday symbols but rather to draw a line concerning 

when the government had overreached by endorsing a particular religion. Her endorsement 

principle makes it possible for the government to display religious symbols, but bans active 

government support of a certain religion. For that reason, a crèche in the context of other 

secular holiday symbols did not violate the Establishment Clause, while displaying a crèche 

by itself inside a county courthouse did.223  

What can be drown from these two cases is that a display of holiday symbols 

associated with a religion is not automatically a violation of the Establishment Clause. 

However, the context and the message of the display can make it a violation. There is a 

boundary that must be crossed from a display to endorsement. 

5.3. Summary of the American Way 

As we see in all of these cases involving both the crèche and the cross, there is a tendency by 

the American judiciary to look at Christian symbols as a part of the history and tradition of 
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America and to believe that these symbols can become secular. Regarding the religious 

symbols associated with Christmas, the SCOTUS has established a certain endorsement 

principle that must be overstepped for the display to be considered a violation of the 

Establishment Clause. On the other hand, in a case concerning the cross, the SCOTUS 

justifies the display on similar terms as the ECtHR did in the Lautsi case, i.e. that the cross 

can be a passive symbol with a secular meaning that can at times override the religious 

meaning traditionally associated with the symbol. 

Unfortunately for the purposes of this study, the SCOTUS has not had to decide on any 

headscarf issues similar to those in the cases of Dogru, Dahlab and Sahin, and we can 

therefore not compare ECtHR and SCOTUS jurisprudence when it comes to wearing the 

headscarf in a public capacity. However, it can be noted that the SCOTUS has confirmed that 

private companies cannot deny a person a job because they wear a headscarf, as this is 

considered religious discrimination.224 This case shows us that the SCOTUS has a rather 

permissive approach towards the headscarf. It will be interesting to compare this American 

case with two cases that are currently pending before the ECJ that involve women who were 

fired from private companies after refusing to remove their headscarves.225 Both cases 

concern discrimination on the grounds of religion or belief contrary to Directive 78/2000/EC 

and whether company policy regarding the wearing of religious symbols is a genuine and 

necessary occupational requirement. In both cases an opinion of an Advocate General has 

been published, but they contradict each other. Advocate General Sharpston states in her 

opinion that company policy alone cannot be considered a genuine and necessary 

occupational requirement,226 especially as there was no evidence that by wearing the 

headscarf the woman was unable to perform her work.227 Advocate General Kokott, on the 

other hand, believes it can be a genuine and necessary occupational requirement228 and that, in 

line with the practice of the ECtHR in relation to Article 9 and Article 14 of the ECHR, 

national authorities should be afforded discretion (margin of appreciation) on how to assess 
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227 Ibid paragraph 102. 
228 Case C-157/15 Samira Achbita and Centrum voor gelijkheid van kansen en voor racismebestrijding v G4S 

Secure Solutions NV [2016] ECL I-382, Opinion of AG Kokott, paragraph 84. 



65 

 

these requirements.229 It will be interesting to see how the ECJ rules in the cases and compare 

the ruling with the American case, and also to see whether and how the ECJ uses the ECHR 

and ECtHR case law in their assessment of the two cases. 
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6. Conclusion and Final Remarks 

The main purpose of this research is to determine whether religions are treated equally by the 

ECtHR. More specifically, the purpose was to see whether Christianity, the traditional 

majority religion in Europe, is treated more favourably than Islam, a minority religion. The 

research has focussed on religious symbols and clothing. 

Comparing these two religions and their treatment by the ECtHR is of special interest 

in today’s Europe, as there is an influx of refugees from the Muslim world arriving every day 

due to unrest in the Middle East.230 At the same time, there is evidence of increased 

Islamophobia in Europe and support for right wing anti-immigration parties is on the rise.231 

In this social climate it is important that ECtHR, as a guardian of human rights in Europe, 

provide a strong example by treating the historical and traditional practices in Europe in the 

same way as the new approaches and traditions that are being brought in with these 

individuals. It is important that the minority does not experience a difference in treatment by 

those who are supposed to guard their rights. 

 It must be noted that the headscarf cases and the Lautsi case are to some extent 

different; the headscarf cases involve clothing worn by living persons, while the crucifix is an 

object on a cold wall. Nevertheless, there is enough similarity for the assessment of these 

religious symbols by the ECtHR. From what has been written above in the analysis of the 

jurisprudence of the ECtHR, it is clear that there is a difference in the assessment of the two 

religions and their symbols. The Christian crucifix is seen as a passive symbol of secular 

values, pluralism and democracy, and is linked to the tradition and history of Europe. The 

Islamic headscarf, on the other hand, is seen as powerful external symbol that can have 

proselytising effects. Furthermore, the headscarf is seen as a symbol of radical and political 

Islam and declared to violate principles of secularism. The ECtHR has stated that pluralism is 

the cornerstone of a democratic society. However, in the headscarf cases the ECtHR has no 

problem with limiting pluralism for the sake of secularism, while in Lautsi the cross is seen as 

a symbol of pluralism and therefore there is no need to assess whether or not its display 
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violates secular principles. For this difference in assessment and treatment the ECtHR gives 

little justification. 

The S.A.S case, which is the most recent case concerning the headscarf in this study, 

took a milder tone towards the headscarf and did not identify it as a powerful external symbol 

that would have proselytising effects. Moreover, the ECtHR moved from its original 

assumption that the headscarf is a sign of female repression to milder one where it is 

considered that the headscarf can be a free choice of the women that choose to wear it. The 

S.A.S. case could therefore be taken a sign that the ECtHR is moving gradually away from the 

findings in the three headscarf cases towards a more welcoming assessment of the headscarf 

more in line with the findings of the Lautsi case. 

 It is clear when we compare Lautsi with the three headscarf cases that the ECtHR 

treats Islam and its symbols very differently from Christianity and its symbol of the crucifix. 

This is differential treatment of religion, with the majority religion getting a more favourable 

assessment than the minority religion. It can be argued that the ECtHR is applying a double 

standard, as it requires the contracting states to ensure equal human rights while at the same 

time assesses and treats these two religious symbols very differently without giving sufficient 

justification for this treatment. It is my hope that in the future the ECtHR will correct this 

difference in treatment so all the citizens of Europe, be they Muslim, Christian, Jew or any 

other religion or lack thereof, feel as if their beliefs are as important as others and are treated 

equally. The ECtHR must either allow the presence of religious symbols or not and must base 

this decision on an equal assessment. Although Christianity has been a part of the culture, 

history and tradition of Europe, it must not be given different and privileged treatment in 

comparison to younger and newer religions in Europe. 

It would be helpful to see further cases involving Islam and compare them with the 

jurisprudence of the ECtHR. For example, it would have been interesting to see the ECtHR 

address the cartoons of the Prophet Muhammad to see whether this display would have been 

addressed in a similar way as the videos in the Otto-Preminger Institute and Wingrove cases. 

It will also be of interest to see how case law concerning the faith of Islam will evolve and 

whether the ECtHR will take a more favourable stance when it assesses the faith and its 

symbols. The recent S.A.S case gives us hope and it will be interesting to see how 

jurisprudence in headscarf cases changes in this regard. 

 We see that the trend in the United States is similar to that in Europe, with a tendency 

to associate Christian symbols with tradition and history and suggest that they can be secular 
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in certain circumstances and environments. The SCOTUS has been narrowly divided in these 

cases, but has provided lower courts with the tools to address these scenarios, particularly the 

inside/outside test and endorsement principle. 

 The legal protection of freedom of religion and belief is a relatively young 

phenomenon, dating back only about 200 years. Since then, however, this protection has 

evolved and changed, and is now not only protected by domestic law but also international 

and regional laws and other mechanisms. In Europe the most important regional mechanisms 

for protecting the freedom of religion and belief, along with other human rights, are the 

ECHR and the ECtHR. The case law of the ECtHR indicates that freedom of belief and 

religion is one of the most important rights each person possesses, as it has so much to do 

with defining people and how they live their lives. It is therefore troubling to find that the 

ECtHR does not treat all religions in the same way in its jurisprudence. If the ECtHR wants to 

be taken seriously by all citizens of Europe and to be seen as the guardian at the gate when it 

comes to human rights in Europe, it must treat all citizens and their beliefs equally in its 

jurisprudence. It is thus my hope and strong belief that the ECtHR will improve this 

imbalance in the treatment of the minority religion of Islam when compared with the 

treatment of the majority Christian religion. We are all equal and we all need to see that we 

are equal, not only in written law but also in practice. 
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