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Útdráttur 

Umfjöllunarefni þessarar ritgerðar er endurnýjanleg orka og Norðurslóðir. Markmið 

ritgerðarinnar er að upplýsa lesanda um sögulega þróun endurnýjanlegrar orku sem 

viðfangsefni þjóðaréttar sem og viðfangsefni Norðurskautsráðsins, möguleika 

Norðurskautsráðsins sem samstarfsgrundvöll fyrir þróun endurnýjanlegrar orku í þeim ríkjum 

sem eiga aðild að ráðinu og hvaða nálgun Norðurskautsráðið getur tekið í því samhengi. 

Núverandi reglur og önnur viðeigandi verkfæri sem Sameinuðu Þjóðirnar og 

Norðurskautsráðið hafa þróað undanfarin ár og áratugi verða rannsökuð og verður sérstaklega 

vikið að því hvort þær reglur hafi að geyma vísbendingar um hvort og hvernig væri hægt að 

þróa verkfæri um þróun endurnýjanlegrar orku á Norðurslóðum. 

 Í öðrum kafla ritgerðarinnar er endurnýjanleg orka skoðuð sem viðfangsefni 

lögfræðinnar og þróun hennar í þjóðarétti. Í þriðja kafla er vikið að Norðurslóðum og því 

orkusamstarfi sem hefur verið þar uppi síðastliðin ár. Í fjórða kafla er einblínt á 

Norðurskautsráðið sem aðalsamstarfsvettvang Norðurslóða. Þróun þess, uppbygging og fyrrum 

verkfæri sem þróuð hafa verið undir Norðurskautsráðinu eru skoðuð í þeim tilgangi að draga 

fram ályktanir um frekara samstarf um þróun endurnýjanlegrar orku og orkugjafa. Að lokum, 

í fimmta kafla, er vikið að því hvernig Norðurskautsráðið getur nálgast viðfangsefnið. Áhersla 

verður lögð á hvernig unnt er að hvetja til fjárfestinga í slíkum verkefnum á Norðurslóðum með 

því að skoða ýmsar ráðstafanir sem þróaðar hafa verið bæði á Norðurslóðum og annarsstaðar í 

þeim tilgangi að bera saman þá kosti sem unnt er að leggja áherslu á. 

Af rannsóknarvinnu höfundar er dregin sú ályktun að samstarf fyrir tilstilli 

Norðurskautsráðsins um þróun endurnýjanlegrar orku á Norðurslóðum sé fýsilegur kostur til 

að tryggja skilvirkt regluverk sem getur skilað þeim markmiðum sem því er ætlað, t.a.m. 

markmiðum tengdum umhverfi, efnahag og þróun. Í því samhengi er unnt að byggja á því 

samstarfi sem hefur þróast undir yfirstjórn Norðurskautsráðsins sem hefur þróast frá því að 

vera umræðuhópur um málefni Norðurslóða í mikilvægan hlekk í þróun regluverks á 

Norðurslóðum. Þá er að lokum dregin sú ályktun að til þess að þróun endurnýjanlegrar orku á 

Norðurslóðum verði sem árangursríkust sé nauðsynlegt að laða að fjárfestingar frá 

einkageiranum sem og þeim þjóðum sem liggja að Norðurslóðum sem geta beint frekari 

fjárútlátum til þeirrar þróunar.  
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Abstract 

The topic of this study is renewable energy and the Arctic. The objective of the study is to 

inform its reader about the historical development of renewable energy as a subject of 

international law and Arctic cooperation, the potential of the Arctic Council to develop an 

instrument on renewable energy and what approach the Arctic Council could take in regulating 

the development under its auspices. To affectively address those questions, the current 

regulatory international and Arctic instruments will be examined. That can provide some 

information on how the Arctic Council can best address the issue of renewable energy 

development in the Arctic. 

 In chapter two of this study, renewable energy will be examined as a subject of law and 

its evolution in international law. In chapter three, the focus will be shifted to the Arctic Region 

in the context of energy. Subsequently, in chapter four, the Arctic Council will be studied as 

the main cooperation forum of the Arctic. Its development, structure and former instruments 

negotiated under its auspices will be studied in order to further explore the potential of the 

Arctic Council as a cooperation forum of the Arctic States. In chapter five, the subject-matter 

of an instrument on renewable energy will be examined by assessing former instruments and 

policy measures of both Arctic States and non-Arctic States in order to compare feasible 

options. 

The study reveals that cooperation under the auspices of the Arctic Council on the 

development of renewable energy is an attractive option to ensure an effective Arctic legal 

framework in order to reach the objectives of various national and international goals 

obligations. In that context, the previous works of the Arctic Council can provide a good 

precedent to further the creation of an instrument on the subject. Finally, the study reveals that 

to effectively develop renewable energy in the Arctic, enabling effective financing mechanisms 

for energy and attracting investments is necessary from both the private and public sector. In 

order to incentivize such investments, it is necessary for the Arctic States to coordinate their 

policies to create an attractive investment environment.  
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1. Introduction 

1.1 The Topic 

The topic of this study is to examine one aspect of sustainable development in the Arctic 

Region; renewable energy. The study will try to provide an insight in the current global and 

Arctic developments in the context of renewable energy and ultimately examine the possibility 

of creating an instrument under the auspices of the Arctic Council on the development, 

commercialization and implementation of renewable energy and renewable energy sources.1 In 

order to effectively examine the possibility, the current international legal framework and 

historical developments with relevance to renewable energy will be assessed, both globally and 

under the auspices of the Arctic Council, before the potential of Arctic cooperation will be 

examined. Subsequently, the subject-matter of such a framework instrument will be explored 

by assessing current relevant instruments that have been developed. Measures to attract 

investors and to finance renewable energy projects in the Arctic will especially be emphasized. 

There has been an especially high global interest on the issue of renewable energy 

during the last couple of years, often in connection with the terms ‘global warming’, ‘climate 

change’ and ‘energy security’. The term ‘energy security’ was brought to attention in the 1970s, 

following the oil crisis of the time. This caused many countries to review their current energy 

strategies.2 Since then, global warming and climate changes have continued to stress the role 

of renewable energy in the future of the global energy system. The importance of mitigating 

greenhouse gas emissions to combat these global issues has been subjected to public opinion 

and discussions on various public and private arenas, as well as concerns over the future of the 

energy infrastructure and access to energy. With the rising problem at hand, an awareness has 

been growing on creating and developing procedures to change the current global energy 

system for the benefit of the international community. Most recently, there emerged a global 

consensus on the need for climate change control and actions following the Conference of the 

Parties 21 (‘the Paris Climate Summit’) where the attending parties agreed to undertake 

ambitious efforts to combat climate change by introducing nationally determined contributions 

                                                           
1 The Fulbright Arctic Initiative Energy Group, amongst them my mentor Dr. Bjarni Már Magnússon, came up 

with a similar proposal. Their proposal was to examine the possibility of developing guidelines on renewable 

energy in the Arctic and sub-Arctic communities. Furthermore, the group outlined thirteen recommendations for 

consideration in the development of the guidelines. This thesis will build upon the work of the group and further 

examine how renewable energy could be regulated in the Arctic region and what such an instrument would have 

to address. See Greg Poelzer and others, ‘Developing Renewable Energy in Arctic and Sub-Arctic Regions and 

Communities: Working Recommendations of the Fulbright Arctic Initiative Energy Group’ 

<https://www.usask.ca/icngd/FulbrightArcRenewableEnergy.pdf>. 
2 Rosemary Lyster and Adrian J Bradbrook, Energy Law and the Environment (Cambridge University Press 2006) 

35. 
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to mitigate greenhouse gas emissions.3 The introduction of global targets in greenhouse gas 

emissions calls for a significant change in the current global unsustainable practices in energy 

production and consumption. Renewable energy has the ability to reduce the harmful effects 

of greenhouse gas emissions significantly. Therefore, it is necessary for the development of the 

energy sector to shift focus to renewable energy sources from other alternative sources of 

energy such as fossil fuels. This has been recognized as a key issue of the sustainable 

development of the international community. Many complications stand in the way of 

international unity, including economic and commercial problems, and in today’s globalized 

world, the complications can only grow. The generation of renewable energy is therefore vital 

for the preservation and development of sustainable development and the mitigation of the 

adverse effects of climate change. The arguments and considerations for renewable energy 

indicate that international law and policies can have an important role to play in its promotion. 

Measures can be facilitated and developed through national and international statutory and 

policy means.  

The before-mentioned issues affect the whole global community. However, the Arctic 

and sub-Arctic regions have adversely been affected by climate change and global warming. 

The climate warming in the Arctic Region is increasing at more than twice the average global 

rate.4 The rapid warming of the Arctic climate has led to the melting of the polar ice and has 

reshaped the Arctic.5 This threatens not only the inhabitants of the Arctic but also the rest of 

the world. The melting of the polar ice results in a rise of the sea level and can be very 

threatening to coastal states especially.6 The main cause of Arctic climate warming are 

greenhouse gas emissions.7 The Arctic States have become leading in innovation and in 

research of the climate and global warming and in providing solutions to the common global 

concern of climate change. The Conference on Global Leadership in the Arctic: Cooperation, 

Innovation, Engagement and Resilience (‘the GLACIER conference’) recognized the Arctic 

                                                           
3 A short summary of the Paris Agreement can be found on its home page. See United Nations Framework 

Convention on Climate Change (UNFCCC), ‘The Paris Agreement - Main Page’ 

<http://unfccc.int/paris_agreement/items/9485.php> accessed 11 January 2017. 
4 Michael Byers, International Law and the Arctic. (Cambridge University Press 2015) 2; Carolina Cavazos-

Guerra, Axel Lauer and Erika Rosenthal, ‘Clean Air and White Ice: Governing Black Carbon Emissions Affecting 

the Arctic’ in Kathrin Keil and Sebastian Knecht (eds), Governing Arctic Change (Palgrave Macmillan UK 2017) 

231. 
5 Byers (n 4) 2. 
6 Cavazos-Guerra, Lauer and Rosenthal (n 4) 231. 
7 Ibid. 
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importance in the global context and helped shape the stage for the aforementioned Paris 

Climate Summit.8 

Cooperation in the Arctic has drastically increased over the last couple of decades, 

especially in the context of sustainable development and related issues. The Arctic Region has 

the opportunity of leading renewable energy development for the good of the global 

community. Under the auspices of the Arctic Council, the Arctic States could set an example 

to the rest of the world by developing a legal framework instrument on renewable energy and 

by providing solutions to the common problem of the global energy system. Attracting 

investments in renewables can also provide favourable circumstances for the Arctic States to 

create new economic opportunities while addressing the energy needs of the local community 

and meet national and international emission goals. The creation of a legal framework 

instrument could strengthen the development of renewable energy by coordinating the efforts 

of the Arctic States, with the possibility of upscaling them to a higher international level. To 

examine the possible advantages, this study will recommend certain policy measures that 

would need to be considered in the negotiations and development of such an instrument. 

Renewable energy and its area in international law is still at its infancy. However, it is 

expected to receive more attention in the coming years. To effectively address the possibility 

of regulating renewable energy in the Arctic it is important to examine the current legal 

framework of what we could call the ‘renewable energy legal regime’ and its international 

developments since it first came to attention. This can provide a certain summary on the 

developments of renewable energy in international law and give an indication to the necessary 

structure of a legal instrument on the subject. 

1.2 The Approach 

There are a number of important economic, environmental, political and social questions that 

underlie the development of renewable energy in the Arctic, not mentioning the wide array of 

highly technical issues. This study will not attempt to answer all of those questions. Instead, 

this study will try to provide an overview of emerging issues and trends in the context of 

renewable energy and the Arctic, with reference to some of the past global developments 

related to renewable energy and past cooperative activities under the auspices of the Arctic 

Council related to Arctic energy, in particular renewable energy. This study will also attempt 

to explore the opportunities of further renewable energy cooperation on common interests of 

the Arctic States, including policy-making, sharing information and research and development 

                                                           
8 Poelzer and others (n 1) 1. 
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of new renewable energy technologies. The focus of the Arctic towards new and renewable 

energy sources is very important. To summarize, this study will try to give insight into: 

1. The global and Arctic developments relevant to renewable energy; 

2. The status of the Arctic Council and its law-making potential; 

3. Measures to facilitate the development of renewable energy in the Arctic, with an 

emphasis on measures to finance renewable energy projects and attract investments. 

1.3 Outline of the Study 

The study will address some of the questions concerning renewable energy developments in 

the Arctic with an outside-in perspective before the focus will shift completely to the Arctic 

Region. In chapter two, renewable energy as a legal subject will be examined by providing an 

overview of its history and relevant developments in international law. The chapter will focus 

on the United Nations (‘UN’) processes but will also examine the relevance of renewable 

energy in international trade and international environmental law. 

In chapter three, the Arctic Region in the context of energy, in particular renewable 

energy, will be examined. Historically, the Arctic Region has been viewed upon as an emerging 

oil and gas region with less emphasis on its vast renewable energy sources. However, in recent 

years, studies have revealed vast unexploited resources of renewable energy in the Arctic. 

Subsequently, in chapter four, the Arctic governance will be examined. The Arctic Council has 

become the prevailing forum for Arctic issues and has developed many instruments on relevant 

Arctic issues. Its emphasis on sustainable development will be examined as well as its structure. 

Lastly, its law-making potential will be examined, partially by examining some of the 

instruments negotiated under its auspices. 

Finally, in chapter five, the necessary subject matter of an instrument on the 

development of renewable energy will be examined with an emphasis on measures to attract 

investments. Attracting both public and private investment in the Arctic Region is necessary 

and a prerequisite for further renewable energy development in the region. In the last chapter, 

the findings and conclusions of the study will be stressed. 

2. Renewable Energy and International Cooperation 

2.1 What is Renewable Energy? 

Renewable energy is energy that is made from natural processes, such as wind and sunlight, 

that are restored at a faster rate than they are consumed. Bioenergy, geothermal energy, 



5 
 

hydropower, ocean power, solar energy and wind energy are all sources of renewable energy.9 

The utilization of renewable energy sources requires the conversion of the sources into usable 

form of energy.10 

There are also examples of legal definitions of the term ‘renewable energy’ in various 

legal instruments. In Article 3 of the Statute of the International Renewable Energy Agency, 

renewable energy is defined as: “All forms of energy produced from renewable energy sources 

in a sustainable manner, which include, inter alia: 1. bioenergy; 2. geothermal energy; 3. 

hydropower; 4. ocean energy, including inter alia tidal, wave and ocean thermal energy; 5. 

solar energy; 6. wind energy.” Another example can be found in Article 2 (a) of the European 

Union Renewable Energy Directive.11 There, renewable energy is defined as “energy from 

renewable non-fossil sources, namely wind, solar, aerothermal, geothermal, hydrothermal and 

ocean energy, hydropower, biomass, landfill gas, sewage treatment plant gas and biogases”. 

2.2 Why Promote Renewable Energy? 

According to a report conducted by the Renewable Energy Policy Network for the 21st Century 

(‘REN21’), a global renewable energy policy network under the United Nations Environment 

Programme (‘UNEP’), renewable energy contributed to 19,2% of global energy consumption 

and 23,7% of the generation of electricity.12 Even though the use of renewable energy and 

renewable energy sources is increasing, there is still ample room for improvement. The benefits 

of the development and utilization of renewable energy has been widely accepted. Traditional 

fossil fuel energy is the main contributor to the changing climate, accounting for almost two 

thirds of the total greenhouse gas emissions worldwide.13 When renewable energy is substituted 

for the traditional fossil energy, it reduces air pollution and contributes to energy security, 

especially for states that have to import energy and therefore face high import costs, for 

                                                           
9 As defined by the International Energy Agency. See International Energy Agency (IEA), ‘Renewables’ 

<https://www.iea.org/topics/renewables/> accessed 5 January 2017. 
10 Poelzer and others (n 1) 11. 
11 Directive of the European Parliament and of the Council 2009/28/EC of 23 April 2009 on the promotion of the 

use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 

2003/30/EC OJ L140/16. 
12 ‘Renewables 2016: Global Status Report’ (Renewable Energy Policy Network for the 21st Century 2016) 

<http://www.ren21.net/wp-content/uploads/2016/10/REN21_GSR2016_FullReport_en_11.pdf> accessed 12 

February 2017. 
13 International Energy Agency, ‘World Energy Outlook 2016: Executive Summary’ 1 

<https://www.iea.org/publications/freepublications/publication/WorldEnergyOutlook2016ExecutiveSummaryE

nglish.pdf> accessed 20 April 2017. 
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example small islands that cannot produce energy by themselves.14 Renewable energy, climate 

change instruments and environmental law therefore often intertwine and cross paths.  

There is also an intimate connection between sustainable development and renewable 

energy. Achieving sustainable development is one of the anticipated solutions to the current 

environmental problems such as climate change. Renewable energy is often identified with that 

goal as a potential solution or at least a mitigating alternative to the traditional fossil fuels.15 

Additionally, energy in general plays a big role in the development process of States. Access 

to sustainable modern energy sources, in particular renewable energy sources, plays a big part 

in eradicating poverty, improving health and providing basic human needs. It helps economies 

and plays a key role in production.16 

Implementing national or international strategies and policies is therefore important to 

meet development needs, especially through the use of renewable energy sources which 

increase energy efficiency, promotes sustainable development and helps mitigate climate 

change and global warming.17 

2.3 The Emergence of Renewable Energy and its Relevant Developments in International 

Law 

International cooperation with relevance to energy, in particular renewable energy, has 

drastically increased in recent decades. As a legal and political subject, energy has a wide array 

of different aspects to it, including economic, environmental, political, social and 

technological, confronted with a range of complex and highly technical issues. The global 

interest in renewable energy has increased due to changes in the global climate and issues of 

energy security, as well as the increased emphasis on the need to invest in renewable energy.18 

Traditionally, states viewed energy policies as an exclusively domestic subject and therefore 

they mainly addressed energy matters in their domestic laws. This traditional approach has 

however been changing towards a more global approach.19 The regulation of renewable energy 

and energy activities in general at the regional and global levels is addressed in a complex 

system of law governing the relations between states. They are embedded in rules applicable 

                                                           
14 Friedrich Soltau, Fairness in International Climate Change Law and Policy (Cambridge University Press 2009) 

45. 
15 Ibrahim Dincer, ‘Renewable Energy and Sustainable Development: A Crucial Review’ (2000) 4 Renewable 

and Sustainable Energy Reviews 157, 157–158. 
16 United Nations Conference on Sustainable Development, ‘The Future We Want - Outcome Document’ 33 

<https://sustainabledevelopment.un.org/content/documents/733FutureWeWant.pdf> accessed 21 February 2017 

para 125-126. 
17 Ibid 33–34 para 127. 
18 Lyster and Bradbrook (n 2) 68–69. 
19 Ibid 34–35. 
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to a wide range of activities, carried out in the energy sector but also in commercial activities. 

International law sets standards with regards to energy activities, particularly in connection 

with environmental law and protection.20 The standard approach of international law has been 

to stipulate the use of certain technologies or set permissible emission goals. Market-based 

instruments have also been used, such as permits or taxes, which increase the internalisation of 

costs and have the ability to reduce negative externalities, such as environmental pollution.21 

Today, many international instruments together shape the parameters of what could be 

referred to as ‘the renewable energy legal framework’.22 These are instruments related to 

international energy law, international environmental law, international trade law and 

everything in between. Principal amongst these instruments is the 1992 United Nations 

Framework Convention on Climate Change,23 its affiliated Kyoto Protocol,24 and the newly 

adopted Paris Agreement,25 which require parties to stabilize their global greenhouse gas 

emissions. Treaties recognized by the Arctic Council member states address many issues in 

relations to renewable energy, therefore it is important to make a short legal analysis of the 

developments of renewable energy in public international law and of the relevant regulatory 

framework of renewable energy to set the ground for further examination on Arctic renewable 

energy cooperation. In the following section, the international legal framework and policy 

aspects relevant to the development of renewable energy will be assessed. In that context, the 

UN processes have largely portrayed the global developments of renewable energy in public 

international law. 

2.3.1 The United Nations System 

Public international law began to show interest in energy following the oil crisis of the 1970s 

and the introduction of the term ‘energy security’. The reason for this sudden international 

attention towards energy was mainly due to international trade concerns.26 It was not until a 

few years later when environmental concerns had entered the policy arena of energy law.27 

                                                           
20 Patricia D Park, International Law for Energy and the Environment (Second edition, CRC Press 2013) 8–9. 
21 Park (n 20). 
22 It should be noted that it would be difficult to describe rules relevant to renewable energy as an isolated area of 

law. However, an examination of the development of law in the context of renewable energy can identify some 

sort of regime, especially under the multilateral processes of the United Nations. 
23 United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 21 March 

1994) 1771 UNTS 107 (UNFCCC) 
24 Kyoto Protocol to the United Nations Framework Convention on Climate Change (adopted 11 December 1997, 

entered into force 16 February 2005) 2303 UNTS 162 (Kyoto Protocol) 
25 Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016) No. 54113 [No UNTS 

volume number has yet been determined for this record] (Paris Agreement). 
26 Lyster and Bradbrook (n 2) 35. 
27 Soltau (n 14) 50. 



8 
 

Renewable energy was initially addressed by the international community a couple of years 

later, in 1981, when the UN recognized its economic and social importance in the Nairobi 

Programme of Action,28 which aimed to move the world from its dependence on non-renewable 

oil and gas and towards a more sustainable system. The United Nations General Assembly 

(‘UNGA’) set up a permanent Committee on the Development and Utilization of New and 

Renewable Sources of Energy (which later transformed into the Commission on Sustainable 

Development (‘CSD’)) to launch immediate implementation of the Action Programme as a 

follow-up to the conference.29 In spite of that, renewable energy did not gain a firm foothold in 

international energy policy until in 1987 when the phrase ‘sustainable development’ was 

developed by the World Commission on Environment and Development in its report, Our 

Common Future (commonly referred to as ‘the Brundtland Report’).30 The report recognized 

the potential of renewable energy for the future sustainability of mankind and emphasized its 

potential for the sustainable future of the global community. The report recognized the possible 

impact of renewable energy by stating that: 

Renewable energy systems are still in a relatively primitive stage of development. 

But they offer the world potentially huge primary energy sources, sustainable in 

perpetuity and available in one form or another to every nation on Earth. But it will 

require a substantial and sustained commitment to further research and 

development if their potential is to be realized.31 

The Brundtland Report has been hailed by the United Nations Environment Programme as one 

of the most important documents of that decade.32 Many legal instruments have been developed 

since in relation to the environmental aspects of energy law and the majority of them has 

represented the application of principles related to sustainable development. 

UNGA recognized the threat of climate change in their report, Protection of global 

climate for present and future generations of mankind.33 This precipitated the UNFCCC which 

                                                           
28 United Nations General Assembly (‘UNGA’) Res 37/250 (21 December 1982), ‘Immediate implementation of 

the Nairobi Programme of Action for the Development and Utilization of New and Renewable Sources of Energy’, 

UN Doc A/RES/37/250. 
29 Dries Lesage, Thijs van de Graaf and Kirsten Westphal (eds), Global Energy Governance in a Multipolar World 

(Ashgate 2010) 54. 
30 The term ‘sustainable development’ was defined in the report as the ‘development which meets the needs of 

present generations without compromising the ability of future generations to meet their need.’ World 

Commission on Environment and Development (ed), Our Common Future (Oxford University Press 1987). 
31 Ibid 192. 
32 Kaj Barlund, ‘Sustainable Development - Concept and Action - The United Nations Economic Commission for 

Europe (UNECE)’ <http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html> 

accessed 11 March 2017. 
33 UNGA Res 45/53 (6 December 1988), ‘Protection of global climate for present and future generations of 

mankind’, UN Doc A/RES/43/53 
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was adopted in 1992 and came into force in 1994, following the United Nations Conference on 

Environment and Development (‘UNCED’). The UNFCCC was the first international 

instrument where states recognized their obligation to control and actively make an effort to 

reduce greenhouse gas emissions.34 The long-term objective to stabilize greenhouse gas 

emissions along with the promotion of sustainable development, were one of the main 

objectives of the Convention as stated in Article 2.35 The UNFCCC also introduced a feature 

that has proven its importance, the Conferences of the Parties (‘COPs’), which have led to 

many important improvements in the global cooperation towards a more sustainable future.36 

Many provisions of the UNFCCC can be asserted by states in making effort to further develop 

the implementation and promotion of renewable energy, but primarily, renewable energy finds 

relevance in the recognition of the need to stabilize greenhouse gas emissions. 

The Kyoto Protocol, which was negotiated under the auspices of the COPs of the 

UNFCCC, strengthened the provisions of the UNFCCC by setting internationally binding 

greenhouse gas emission reduction targets and by introducing certain innovative flexibility 

market mechanisms which the UNFCCC had failed to do.37 There were plans to adopt a second 

protocol in 2009, however, it failed since countries merely agreed to undertake voluntary 

measures for a predetermined period under the Copenhagen Accord.38 The key mechanisms the 

Kyoto Protocol introduced were the Joint Implementation, the Clean Development Mechanism 

(‘CDM’) and international emissions trading. They provided states with flexibility regarding 

their location of emission reductions.39 Of the three flexibility mechanisms, the CDM has 

generated the most interest. The CDM encourages projects that promotes sustainable 

development.40 Additionally, the CDM project activities are supposed to lead to the transfer of 

environmentally safe and sound technologies and know-how. The list of CDM energy project 

activities concentrate on energy efficiency improvement project activities and more relevantly, 

                                                           
34 The Convention was however disappointing to many since its original effort to include binding and strict 

stabilization targets and reductions were watered down, leaving only vague commitments to states with respect to 

stabilization. See Soltau (n 14) 51. 
35 See also ‘Introduction to the Convention’ <http://unfccc.int/essential_background/convention/items/6036.php> 

accessed 11 March 2017. 
36 Soltau (n 14) 51. 
37 Ibid 51 and 59-60. 
38 Henrik Selin, ‘Global Environmental Governance and Treaty-Making: The Arctic’s Fragmented Voice’ in 

Kathrin Keil and Sebastian Knecht (eds), Governing Arctic Change (Palgrave Macmillan UK 2017) 113. 
39 Soltau (n 14) 70. 
40 Peter Kayode Oniemola, ‘International Law on Renewable Energy: The Need for a Worldwide Treaty’ (2013) 

56 German Yearbook of International Law 281, 295–296. 
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renewable energy project activities.41 The CDM has generated a lot of interest, especially in 

developing countries, who have taken advantage of the incentives provided by the mechanism 

to create new infrastructure designed for renewable energy.42 

Consolidated, the UNFCCC and the Kyoto Protocol contain provisions that address the 

promotion of international cooperation on technology transfer that is friendly to the climate 

and sustainable. The importance and recognition of renewable energy is recognized in both the 

instruments. This is perhaps best depicted in Article 2(1)(a)(iv) of the Kyoto Protocol where it 

states that parties commit themselves to “research in, and promotion, development and 

increased use of, new and renewable form of energy […] and of advanced and innovative 

environmentally sound technologies.” Despite of their recognition of the importance of 

renewable energy, they remain quite general on energy issues.43 

Agenda 21 was negotiated under the auspices of UNCED in 1992. The Agenda 

concluded that the use of renewable energy was vital in the fight against environmental 

degradation.44 It addressed many issues in line with the Rio Declaration,45 another document 

produced at UNCED, but the aim of the Agenda was to create an incentive for governments to 

work together in the development of economically and environmentally sound energy 

sources.46 The Agenda requested governments to reconsider and review their current energy 

supply systems to further emphasize on renewable energy sources in the global energy mix.47 

Furthermore, the Agenda made a request to promote research on renewable energy and 

technology transfer.48 The UN stressed their interest in the Agenda by establishing a 

programme for the further implementation of Agenda 21 and introducing national targets to 

advance the research of energy for sustainable development.49 The Rio Declaration on the other 

hand, emerged as a means to reaffirm previous environmental declarations to strengthen 

international and domestic efforts to promote sustainable development and mitigate the effects 

of environmental degradation. The declaration was important in various aspects of 

                                                           
41 Adrian J Bradbrook and others (eds), The Law of Energy for Sustainable Development (Cambridge University 

Press 2005) 231–236. 
42 Soltau (n 14) 82. 
43 Lesage, Graaf and Westphal (n 29) 55. 
44 Fred Sissine, ‘Renewable Energy Policy: Tax Credit, Budget, and Regulatory Issues’. 
45 ‘Report of the United Nations conference on environment and development’ (12 August 1992) UN Doc 

A/CONF.151/26 (Vol. I) (‘The Rio Declaration’). 
46 Oniemola (n 40) 289; Sissine (n 44). 
47 Oniemola (n 40) 289. 
48 The Rio Declaration (n 44) principles 9 and 12. 
49 UNGA Res S-19/2 (19 September 1997), ‘Resolution adopted by the General Assembly: Programme for the 

Further Implementation of Agenda 21’, UN Doc A/RES/S-19/2 
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environmental law but it remained general in the context of energy. The negotiating parties 

decided to stress that states would retain their sovereignty over their natural resources in 

accordance with the Charter of the United Nations50 and principles of International Law in a 

way that it would not cause environmental damage to the environment of other States or of 

areas beyond the limits of their national jurisdictions.51 Renewable energy finds relevance in 

many of the principles laid down in the Rio Declaration.52 

The next big progress was made on the ninth-session of the CSD (‘CSD-9’) in April 

2001 in New York. In preparation for the session the UN Secretary General and an Ad Hoc 

group of experts in the field put forward recommendations to address energy issues in the UN 

system. That, as well as a detailed report, World Energy Assessment: Energy and the Challenge 

of Sustainability, which was prepared by the United Nations Development Program, the United 

Nations Department of Economic and Social Affairs and the World Energy Council, provided 

an important input into the discussion of reaching consensus on important energy issues, for 

instance, issues regarding the development of renewable energy. The CSD-9 proved successful 

in reaching unity towards a common energy policy, but it lacked mechanisms for the 

implementation of the provided recommendations.53 

In 2002, the World Summit on Sustainable Development (‘WSSD’) was held in 

Johannesburg. There, the attending parties continued to stress the importance of renewable 

energy in the discussion of energy security, sustainable development and climate change. Two 

documents emerged from the WSSD, the Johannesburg Declaration54 and the Johannesburg 

Plan of Implementation,55 which both contained clear references to energy but mostly in regard 

to climate change. The Johannesburg Plan of Implementation provided general goals for states 

to “develop and disseminate alternative energy technologies with the aim of giving a greater 

share of the energy mix to renewable energies” and “substantially increase the global share of 

renewable energy sources with the objective of increasing its contribution to total energy 

supply.”56 The Johannesburg Plan of Implementation is an extensive document that supports 

                                                           
50 Charter of the United Nations (24 October 1945) 1 UNTS XVI (UN Charter) 
51 The Rio Declaration (n 44) principle 2. 
52 See chapter 2.3.2 of this study on principles of international environmental law and their relevance to renewable 

energy. 
53 Lesage, Graaf and Westphal (n 29) 55. 
54 ‘Johannesburg Declaration on Sustainable Development’ (4 September 2002) UN Doc A/CONF.199/20 
55 United Nations Conference on Environment and Development, ‘Plan of Implementation of the World Summit 

on Sustainable Development’ (2002) 

<http://www.un.org/esa/sustdev/documents/WSSD_POI_PD/English/WSSD_PlanImpl.pdf> accessed 12 

January 2017. 
56 The European Union, Iceland, Norway and few other states supported a draft of the provision that contained a 

provision for a time-bound target to increase the global share of renewable energy. See World Summit on 
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the development, implementation and commercialization of renewable energy and issues 

related to technology transfer.57 It had an important impact on the energy sector worldwide and 

sought to bring some aspects of intergovernmental policies to the domestic stage. It provided 

solutions to the implementation problem that followed the CSD-9. Following the WSSD, over 

118 states implemented domestic laws and policies on renewable energy.58 

After the WSSD, a coalition, outside the UN system, was formed to explore the 

possibility of further cooperation on renewable energy. The coalition explored the possibility 

of creating an agency focused on renewable energy and its development. The idea gained much 

support after the International Conference for Renewable Energies in Bonn in 2004, and a 

couple of years later the idea had come to life.59 The result was the establishment of the 

International Renewable Energy Agency (‘IRENA’). The objective of IRENA was to become 

the first global-scale intergovernmental organization on the promotion of renewable energy. 

Even though the idea sparked under the UN system, IRENA was founded as an independent 

institution to escape the lengthy and bureaucratic processes of the UN.60 The agency has 

published many products that have helped the development of renewable energy in the global 

energy system, such as provisions of renewable energy data and statistics, advice on best 

practices and policy development, insights into financial mechanisms and know-how of 

technological expertise. As a result, IRENA has contributed to the development of the 

renewable energy regime as it appears today.61 

Although this chapter focuses on developments under the UN system, other multilateral 

organizations and intergovernmental forums have come up with suggestions as alternatives to 

the UN system in negotiating instruments on renewable energy to push towards sustainable 

development and climate-related commitments. One important milestone for example was the 

Group of Eight (‘G8’) meeting in Scotland in 2005 where the Gleneagles Communiqué and 

Plan of Action on Climate Change, Clean Energy and Sustainable Development were adopted. 

The attending parties (the G8 and representatives from Brazil, China, India, Mexico and South 

                                                           
Sustainable Development, ‘Draft Plan of Implementation of the World Summit of Sustainable Development’ (26 

June 2002) UN Doc A/CONF.199/L. 
57 United Nations Conference on Environment and Development (n 55) para 9, 20, 59 and 62. 
58 ‘Renewables 2012: Global Status Report’ 7 <http://www.martinot.info/REN21_GSR2012.pdf> accessed 21 

April 2017. 
59 ‘IRENA | About IRENA | Creation of IRENA’ 

<http://www.irena.org/menu/index.aspx?mnu=cat&PriMenuID=13&CatID=30> accessed 15 March 2017. 
60 Lesage, Graaf and Westphal (n 29) 68–69. 
61 Another agency, the International Energy Agency (‘IEA’) has also deployed some activities in the field of 

renewable energy but membership to the IEA is limited to OECD countries and has been regarded as a lobby-

stage for fossil fuels. See Ibid 69. 
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Africa) committed themselves to the continued development and commercialisation of 

renewable energy by:  

(a) promoting the International Action Programme of the Renewables 2004 

conference in Bonn, starting with a Conference at the end of 2005, hosted by the 

Chinese government, and supporting the goals of the Renewable Energy Policy 

Network (REN 21); (b) welcoming the work of interested parties, including in 

partnerships, to take forward the Johannesburg Plan of Implementation, including 

the Renewable Energy and Energy Efficiency Partnership (REEEP) and the 

Mediterranean Renewable Energy Partnership (MEDREP); (c) working with 

developing countries to provide capacity-building assistance, develop policy 

frameworks, undertake research and development, and assess potential for 

renewable energy, including bioenergy; (d) launching a Global Bioenergy 

Partnership to support wider, cost effective, biomass and biofuels deployment, 

particularly in developing countries where biomass use is prevalent following the 

Rome International Workshop on Bioenergy; (e) welcoming the establishment and 

further development of the range of IEA implementing agreements on renewable 

energy. 

Furthermore, the parties concluded that collaborating with the International Energy Agency 

(‘IEA’) and the World Bank would be vital in order to promote the use of renewable energy.62 

In 2012, 20 years after UNCED, the UN and its Member States met again in Rio on the 

United Nations Conference on Sustainable Development (‘Rio+20’). At the Rio+20 meeting, 

Heads of State and Governments of Member States renewed their previous commitments to 

ensure and promote an economically, socially and environmentally sustainable future for the 

whole planet.63 The emerging document, The Future We Want,64 put forth far-reaching 

provisions to strengthen the environmental aspect of sustainable development and demanded a 

new approach and framework for sustainable development. The attending parties reaffirmed 

their: 

support for the implementation of national and sub-national policies and strategies, 

based on individual national circumstances and development aspirations, using an 

appropriate energy mix to meet developmental needs, including through increased 

use of renewable energy sources and other low-emission technologies, the more 

efficient use of energy, greater reliance on advanced energy technologies, including 

cleaner fossil fuel technologies, and the sustainable use of traditional energy 

resources. We commit to promoting sustainable modern energy services for all 

through national and sub-national efforts, inter alia, on electrification and 

                                                           
62 Gleneagles Communiqué and Plan of Action on Climate Change, Clean Energy and Sustainable Development, 

(8 July 2005) available at: <http://www.g8.utoronto.ca/summit/2005gleneagles/communique.pdf> accessed 4 

February 2017 
63 See for example ‘UN Sustainable Development Goals’ <http://web.unep.org/post2015/history.php> accessed 

14 March 2017. 
64 UNGA Res 66/288 (27 July 2012), ‘Resolution adopted by the General Assembly: The future we want’ UN 

Doc A/RES/66/288 
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dissemination of sustainable cooking and heating solutions, including through 

collaborative actions to share best practices and adopt policies, as appropriate. We 

urge governments to create enabling environments that facilitate public and private 

sector investment in relevant and needed cleaner energy technologies. 

This reference captures quite well how states should focus their efforts on increased use of 

renewable energy, to increase energy efficiency, to commit to promote sustainable energy 

services through national and sub-national efforts and by taking collaborative actions to share 

policies and best practices. The General Assembly sought to further shape the future of the 

international energy policy by declaring the year 2012 as the ‘International Year of Sustainable 

Energy for All.’65 Sanctioned by the resolution, UN Secretary-General Ban Ki-Moon started 

the Sustainable Energy for All (‘SE4ALL’) initiative and set out certain goals to be reached by 

2030 to ensure access to affordable, reliable, sustainable and modern energy for all. On 1 

January of 2016, the 17 Sustainable Development Goals (‘SDG’) of the 2030 Agenda for 

Sustainable Development came into force, adapted at the UN 2015 Summit.66 The development 

of renewable energy finds relevance in many of the sustainable development goals, mainly in 

goals 7 and 13. Goal 7 of the SDG is to “ensure access to affordable, reliable, sustainable and 

modern energy for all”, and goal 13 is to “take urgent action to combat climate change and its 

impacts.” To effectively reach these goals, the sustainable development goals include certain 

targets for states to meet by 2030. The targets of goal 7 include actions to “increase the share 

of renewable energy in the global energy mix” and to “enhance international cooperation to 

facilitate access to clean energy research and technology, including renewable energy, energy 

efficiency and advanced and cleaner fossil-fuel technology, and promote investment in energy 

infrastructure and clean energy technology.” 

The aforementioned Paris Agreement, negotiated under the UNFCCC, entered into force 

in November last year. Even though energy is not specifically mentioned, the Agreement is 

very relevant to energy, and promotes the use of renewable energy. The change from the 

traditional fossil fuels to renewable sources of energy is essential to meet the objectives of the 

agreement.67 The Paris Agreement and the sustainable development goals represent the coming 

evolution and focus of the UN in the context of renewable energy. The global community, with 

the UN as its voice, is setting its sight on increasing the focus towards sustainable development 

                                                           
65 UNGA Res 65/151 (16 February 2011), ‘Resolution adopted by the General Assembly: International Year of 

Sustainable Energy for All’ UN Doc A/RES/65/151. 
66 UNGA Res 70/1 (25 September 2015), ‘2030 Agenda for Sustainable Development and the Sustainable 

Development Goals’, UN Doc A/RES/70/1. 
67 International Energy Agency (n 13). 
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and creating a renewable energy system. The need to focus on renewable energy is, according 

to the UN, because:  

Our everyday lives depend on reliable and affordable energy services to function 

smoothly and to develop equitably. A well-established energy system supports all 

sectors: from businesses, medicine and education to agriculture, infrastructure, 

communications and high-technology. Conversely, lack of access to energy 

supplies and transformation systems is a constraint to human and economic 

development. 

It adds that countries can fix the issues that face the current global energy system in the 

following manner: 

Countries can accelerate the transition to an affordable, reliable, and sustainable 

energy system by investing in renewable energy resources, prioritizing energy 

efficient practices, and adopting clean energy technologies and infrastructure. 

It has not come to light whether the ambitious efforts undertaken over the last couple of years 

under the auspices of the UN will single-handedly solve the problem of climate change or 

change the energy system for good. While most of the documents adopted under the UN in the 

context of energy are not legally binding, they have proved their importance in developing the 

international cooperation on climate change and energy security. The UN system has long 

remained general in addressing energy matters, perhaps because of its political sensitivity and 

the sheer number of strong global stakeholders. The influence of the instruments developed 

under the UN system has however secured the place of renewable energy in the international 

and political agenda and has resulted in support from international and domestic actors. Soft 

law and policies have therefore guided the normative development of international renewable 

energy policies. Recently, in the Paris Agreement which was adopted at the Paris Climate 

Summit, there was no mention of energy despite its relevance to the development of renewable 

energy.68 That suggest that there is still an ample room for improving harmonization of 

activities within the UN system and as it is a relatively young system in regard to energy 

matters, the mechanisms which the UN has to offer could prove to be useful with time.69 The 

next phase of the UN renewable energy regime has yet to be determined. 

                                                           
68 See in general an analysis of the Paris Agreement by Lavanya Rajamani where she concluded that the agreement 

was ‘a carefully calibrated mix of hard, soft and non-obligations, the boundaries between which are blurred’ 

Lavanya Rajamani, ‘The 2015 Paris Agreement: Interplay Between Hard, Soft and Non-Obligations: Table 1’ 

(2016) 28 Journal of Environmental Law 337. 
69 Lesage, Graaf and Westphal (n 29) 57. 
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2.3.2 Customary Principles of International Environmental Law 

Principles of international environmental law give credence to the support for renewable 

energy development. Many of the relevant principles have been codified in various 

international instruments, such as the aforementioned Rio Declaration, and other have gained 

the status of customary international law.70 The principles can be applied as justification for the 

further development of renewable energy. Most notable amongst these principles are the 

principle of sustainable development, the precautionary principle, the polluter pays principle 

and the duty to prevent and control environmental harm. All of these principles share the 

common factor that they can be applied to promote renewable energy as a mechanism to further 

prevent and mitigate climate change and the promotion of sustainable development.71 

Principle 15 of the Rio Declaration states that: “In order to protect the environment, the 

precautionary approach shall be widely applied by States according to their capabilities.” The 

precautionary principle therefore promotes taking precautionary measures in order to protect 

the environment from harm. The principle is relevant to renewable energy in the sense that 

climate change and global warming are already threatening the environment. It is generally 

recognized that the current global energy system has a direct causation link to global warming. 

Shifting focus to the development of renewable energy could therefore be recognized as taking 

precautionary measures for the protection of the environment. 

The polluter pays principle also has relevance to renewable energy. The reliance and 

usage of fossil fuels result in external costs, including costs relating to climate change, 

environmental degradation and costs related to the overexploitation of fossil fuel. The total cost 

of energy production from the more traditional energy sources does not take into account 

farfetched effects such as damage to the health of humans and animals, environment and other 

relevant effects.72 The principle describes the practice that the producers of pollution should be 

held accountable for any costs relating to managing the pollution or preventing damage to the 

environment or human health.73 The Rio Declaration states that national authorities should take 

into account the approach that “the polluter should, in principle, bear the cost of pollution, with 

due regards to the public interest and without distorting international trade and investment.” 

                                                           
70 Oniemola (n 40) 284. 
71 Ibid. 
72 Ibid 286; John Christensen and others, ‘Changing Climates: The Role of Renewable Energy in a Carbon-

Constrained World’ [2005] A Paper Prepared for REN21, UNEP Risoe Centre Eric Usher, UNEP Energy Pre-

Publication Draft December 14. 
73 See for example Grantham Research Institute and Duncan Clark, ‘What Is the “Polluter Pays” Principle?’ The 

Guardian (2 July 2012) <https://www.theguardian.com/environment/2012/jul/02/polluter-pays-climate-change> 

accessed 19 January 2017. 
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These costs could be implemented through the use of various fees, charges or taxes.  The 

principle creates an incentive for energy producers and investors to invest in non-polluting 

alternatives, such as renewable energy sources. This could also have positive effects on 

consumers which by the shifting to renewable energy will not incur more costs through the 

exploitation of such resources. 

The origins of many of the principles of international environmental law can be traced 

back to the 1972 Stockholm Declaration on the Human Environment.74 Energy matters were 

however not involved in international environmental law until later.75 The increased 

recognition of energy matters in international environmental law came to the spotlight by a 

series of major international environmental impacts associated with energy use, such as oil 

tanker disasters and nuclear energy disasters. Later, global warming and climate change came 

into the forefront of the discussion. As a result, energy development plays a big part of 

international environmental law.76 

2.3.3 International Rules on Trade and Investments 

The importance of market powers is gaining more backing in the pursuit of controlling 

environmental problems.77 Multilateral finance institutions and trade organizations, such as the 

World Trade Organization (‘WTO’) with their free trade principles under the General 

Agreements on Tariffs and Trade (‘GATT’), and the development of various free trade and 

investment agreements, have also had significant implications for the international energy 

markets and renewable energy. 

One of the goals of GATT is to promote free world trade while the WTO has as one of 

their goals to promote sustainable development and to protect the environment.78 This does not 

always go hand in hand. The WTO rules are applicable to all trade. However, some of the 

provisions of the GATT agreement are particularly relevant to the development of renewable 

energy trade. Rules of international trade can also create a level of barriers for renewable energy 

support schemes and regulations if they are to be used as climate change measures. States need 

to take them into account before adopting rules on renewable energy, especially to ensure that 

subsidies and regulations are in accordance with international trading rules.79 

                                                           
74 Lyster and Bradbrook (n 2) 36.; See also ‘Report of the United Nations Conference on the Human Environment’ 

(1972) (‘The Stockholm Declaration’) UN Doc A/CONF.48/Rev.1 
75 The Stockholm Declaration on the Human Environment does not mention energy once for example. 
76 Lyster and Bradbrook (n 2) 36. 
77 Park (n 20) 8–9. 
78 Multilateral Marrakesh Agreement establishing the World Trade Organization, 45. 
79 Oniemola (n 40). 
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The key rules in the context of trade in the energy sector were incorporated into the 

Energy Charter Treaty (‘ECT’).80 The ECT is a comprehensive agreement on energy 

cooperation. It comprises a collection of several former independent treaties and includes 

provisions on trade, investment, energy efficiency and dispute settlement. The ECT introduced 

WTO/GATT rules and standards of international trade into the energy sector.81 Some 

researchers have held that the ECT produced limited results in matters of trade but good results 

in matters of investment.82 The ECT however retains its status as one of the first multilateral 

agreements with extensive provisions on investment.83 It clearly recognizes renewable energy, 

and states, in Article 19 ECT, that in the pursuit of sustainable development, States should:  

have particular regard to improving energy efficiency to developing and using 

renewable energy sources to promoting the use of cleaner fuels and to employing 

technologies and technological means that reduce pollution. 

Although the treaty does not contain strong provisions on the use of renewable energy or 

environmental protection, it strengthened the commitment of the parties on energy efficiency 

and renewable energy use. The Energy Charter Protocol on Energy Efficiency and Related 

Environmental Aspects (‘ECPEEREA’)84 under the ECT emphasized that states were to 

establish a forum for practical implementation of certain measures aimed to improve energy 

efficiency through strategies such as taxation, subsidies, pricing policies in the energy sector 

and other mechanisms for financing energy efficiency and renewable energy, rather than 

emphasizing on legally binding obligations.85 

The concluding document of the ministerial conference on the ECT (‘The Hague II 

Conference’),86 under the ECT, introduced a shifting focus towards renewable forms of energy. 

The signatories of the conference concluded that cooperation in the development of renewable 

energy sources and energy-related environmental protection strategies would be necessary in 

the field of efficient use of energy for the coming years. The document mentioned five key 

point in this context. First, by ensuring consistency between relevant energy policies and 

                                                           
80 The Energy Charter Treaty (adopted 17 December 1994, came into force 16 April 1998) 2080 UNTS 95 (ECT). 
81 Lesage, Graaf and Westphal (n 29) 66–67. 
82 Ibid; Global Public Policy Institute, ‘The Changing Rules of the Game: Global Energy Governance and the 

Transatlantic Agenda Conference Report’ 5 <http://www.draeger-
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environmental agreements and conventions in a cost-effective manner. Second, by ensuring 

market-oriented price formation. Third, by the use of equitable and transparent market-based 

instruments designed to achieve energy objectives and reduce environmental problems. Fourth, 

by the creation of framework conditions for the exchange of know-how regarding 

environmentally sound energy technologies, renewable energy sources and efficient use of 

energy. Fifth and finally, by the creation of framework conditions for profitable investment in 

energy efficiency and environmentally friendly energy projects.87 

The ECT recognized the progress made under the UN system. It has the capacity to play 

a significant role in the governance of international energy matters in the coming years. 

International trading rules have the power to affect the design of new renewable energy rules 

will develop, especially in regards of support schemes. These rules have to be taken into 

account when developing instruments on the development of renewable energy. 

2.4 Towards a Global Treaty on Renewable Energy? 

Regulating renewable energy and renewable energy sources at the international level faces 

many difficult challenges. Many arguments have been made for creating a global treaty on 

renewable energy, environmental protection and sustainable development.88 But why has it not 

been done? First of all, there exists an abundance of stakeholders, including representatives of 

industry, business, environmental activist groups, scientific organizations, all of them being 

groups that insist on being consulted or included in such negotiations. Second of all, states tend 

to be protective about their natural resources and domestic energy policies, which makes 

negotiating an agreement the more difficult. 

The reallocation of authority and law-making from the domestic level to the 

international level is increasing. The principle of state sovereignty is deeply integrated within 

international law and serves as one of the fundamental principles of international law.89 States 

are more frequently entering into agreements concerning matters that previously were 

considered solely domestic in nature. International law with relevance to renewable energy has 

already had an impact on domestic activities. Currently, there are approximately 500 applicable 

international environmental agreements that contain a number of provisions relevant to the 
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development of renewable energy.90 States are exercising their sovereignty when they choose 

to enter into such agreements with other sovereign states,91 however by doing so they limit their 

freedom over their natural resources. Other agreements, such as trading agreements also have 

an impact on the domestic energy sector. 

Future challenges that call for a change of the current global energy system, such as 

climate change and global warming, are most certainly a common concern of the whole 

international community as opposed to a solely domestic or regional concern. The international 

nature of the challenges the energy sector faces contributes to a tension between the sovereignty 

of states over their natural resources within their respective territories and the 

internationalisation of domestic matters. By developing a legal instrument on renewable energy 

at the international level, states would have to cooperate and give in to their demands for the 

good of the global community. However, the greater number of countries involved in such 

negotiations, the more difficult it will become to generate an effective agreement in which all 

of the relevant stakeholders’ interests are addressed. 

As renewable energy is still at its infancy in international law, the full effects of the 

relevant instruments of international law have yet to become fully known. As can be seen from 

the development of renewable energy policies under the UN system, soft law instruments and 

intergovernmental policy making has been the major influencer of the development of 

renewable energy on the international stage and has effectively put renewable energy in the 

international agenda. Effective hard law instruments have failed to guide the development of 

renewable energy policies, mainly because of the political sensitivity of energy policies in 

international agreements. Multilateral environmental agreements have emerged as one of the 

most effective ways of institutionalizing international cooperation and precipitating national 

action in both the environmental sector and the energy sector. They have become a central issue 

for effective international governance in these sectors.92 

The Arctic States cannot repair the global problem of climate change and global 

warming on their own but because of the Arctic’s vulnerability to global warming, regional 

action must be undertaken. Regional cooperation of the Arctic States is key to coordinate 
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policy-making and application to mitigate the risks of climate change and contribute to the 

sustainable development of the Arctic. The Arctic States have many complementary or similar 

characteristics that makes them able to work together to find solutions to their common 

problems and challenges. The relevant similarities of the Arctic States might include similar 

support schemes, grid designs, ambition levels for greenhouse gas emissions or market design 

regulations. States that share such similarities are well tailored to find solutions to the specific 

needs of the Arctic. Additionally, a smaller group of States are better equipped to take decisions 

much faster than a large number of States, for example under the auspices of the UN. This 

pushes towards regional cooperation on renewable energy. The Arctic is inhabited by nations 

that share similar views on climate change, with perhaps the new exception of the United States 

under its new leadership, which makes it able for the cooperation to move forward at a fast 

pace and directly implement potential solutions without having to rely on the cooperation or 

consent of States that are less ambitious. 

There are however some potential challenges that could arise from an Arctic regional 

cooperation. Policy-making under the auspices of the Arctic Council could lead to policy 

fragmentation if such policies would not be compatible with policies that have been developed 

by other regional actors or under other multilateral or international instruments or institutions.93 

The Arctic Region overlaps other regions such as Europe and therefore the European Union.94 

This can result in different competencies of different regional and international actors and 

institutions. In the next chapter, the Arctic Region in the context of energy and energy 

cooperation will be examined further. 

3. The Arctic Region and Energy 

The Arctic Region has been emerging in world politics as a strong region, governed peacefully 

with an aim to protect the environment and provide viable solutions to sustainable development 

in the region.95 The Arctic is however not a closed system. The actions and decisions of the 

Arctic States can potentially have consequences that could reach beyond the Arctic Region, 
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even consequences of global nature.96 Global processes also influence the Arctic Region. In 

many cases, the solutions to some of the current Arctic-specific issues cannot be implemented 

by actions of the Arctic States. However, other non-Arctic regions are possibly not able to 

address some problems without giving the Arctic some attention.97 

A complementing driver of finding viable solutions to sustainable development in the 

region is the wide range of issues specific to the Arctic. Arctic local communities and other 

residents are often located in remote areas. For them in particular, the access to energy and 

energy security is vital for the continued livelihood and development of the community. This 

includes providing them with what could be called necessities in the modern world, such as 

heat, light, transportation and power in general.98 The energy challenges the Arctic faces is also 

due to the extreme climate conditions and climate changes of the Arctic.99 

A considerable amount of research and energy cooperation has been conducted in the 

Arctic, mainly under the supervision of the Arctic Council and subsidiary bodies, most 

frequently in cooperation with other researchers, policy-makers, scientists, indigenous peoples’ 

organizations, other Arctic residents, and other stakeholders to name a few. The Arctic Council 

has focused on Arctic-specific issues and on the expansion of knowledge of the region in the 

context of energy and environmental issues. The Arctic Climate Impact Assessment (‘ACIA’) 

has for example conducted thorough assessments of climate changes in the Arctic and many 

related issues, such as for example energy development.100 The assessments have documented 

many unfolding changes and impacts of the changing climate that concerns the environment 

but also the indigenous communities and other Arctic residents.101 
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3.1 The Arctic Region in the Global Context 

The Arctic region has, as stated earlier, received increased global attention in recent years.102 

As has been highlighted by the global community, energy and energy resources are 

increasingly becoming the main driver behind domestic and international economies and 

therefore ultimately affect the quality of life of people. Therefore, energy matters have acquired 

its place in the global political agenda, with the Arctic Region being no exception.  

The Arctic was not considered especially in the context of climate change during the 

Paris Climate Summit, however the summit was influenced by an increasing alertness of the 

imminent changes of the Arctic and its global effects.103 At the GLACIER conference, which 

precipitated the Paris Climate Summit, the US president at that time Barack Obama, 

highlighted the importance of the Arctic in respect of the global challenge of climate change.104 

There he stated that: 

…the incredible changes that are taking place here in the Arctic that impact not just 

the nations that surround the Arctic, but have an impact for the entire world, as 

well. […] In fact, the Arctic is the leading edge of climate change – our leading 

indicator of what the entire planet faces. […] This year, in Paris, has to be the year 

that the world finally reaches an agreement to protect the one planet that we’ve got 

while we still can.105 

Renewable energy is not always intertwined with climate change despite their clear 

interconnectedness, and maybe the former president was not thinking about renewable energy 

when he gave his speech.106 Still, it emphasized the importance of the Arctic Region in global 

climate governance, and renewable energy is very relevant in that aspect. 

The Arctic region has its own environmental and economic challenges of sustainable 

development but from a global perspective, the Arctic challenges can affect other parts of the 

world. The relevance of the Arctic in the global context has been evolving for the last couple 

                                                           
102 Keil and Knecht (n 95) 7. 
103 Ibid 1. 
104 Kathrin Keil and Sebastian Knecht, Governing Arctic Change: Global Perspectives (1st edition, Palgrave 

Macmillan UK 2016) 2. 
105 ‘Remarks by the President at the GLACIER Conference - Anchorage, Alaska’ (whitehouse.gov, 31 August 

2015) <https://obamawhitehouse.archives.gov/the-press-office/2015/09/01/remarks-president-glacier-

conference-anchorage-ak> accessed 1 May 2017. 
106 For example, the Obama administration approved in July 2015 a request from Shell Oil to initiate an offshore 

drilling project in the Arctic, which might indicate that the administration was not specifically dedicated to the 

promotion of renewable energy in the Arctic. See Mufson, ‘Obama Administration Greenlights Shell Drilling off 

Alaska’s Arctic Coast’ (Washington Post) <https://www.washingtonpost.com/news/energy-

environment/wp/2015/07/22/obama-administration-greenlights-shell-drilling-off-alaskas-arctic-coast/> accessed 

22 April 2017; Shell ceased all offshore drilling activities in the Arctic a couple of months later. See Paul Barrett, 

‘Why Shell Quit Drilling in the Arctic’ Bloomberg.com (28 September 2015) 

<https://www.bloomberg.com/news/articles/2015-09-28/why-shell-quit-drilling-in-the-arctic> accessed 25 April 

2017. 



24 
 

of decades. The Arctic Monitoring and Assessment Programme (‘AMAP’), one of the Working 

Groups of the Arctic Council, released a report in 1997 highlighting the interdependent nature 

of the Arctic climate and the global climate, concluding that the Arctic could work as a “cooler” 

for the rest of the world.107 Even though this view has changed in some way, the importance of 

the Arctic in responding to the global problem of climate change is more important than ever 

in the global context.108 The Intergovernmental Panel on Climate Change (‘IPCC’) has released 

five sets of assessment reports which collectively emphasize the Arctic’s central role in order 

to understand fully the drivers and potential consequences of the global climate change.109 

These reports highlight the relevance of the Arctic in the global context. By taking action on 

the development of renewable energy, the Arctic Council could become a leading forum in the 

development, implementation and commercialization of renewable energy in the global 

context. Subsequently, the Arctic States stand before big economic opportunities and a chance 

of becoming the main exporters of know-how and expertise on renewable energy and 

renewable energy technologies in the coming future.  

The global impacts of the Arctic change have increased interests from various actors of 

the global community in the Arctic Region.110 China,111 Italy, Japan and the Republic of Korea 

for example all gained permanent observer status within the Arctic Council in 2013 after the 

eighth Ministerial Meeting in Kiruna, Sweden. This is perhaps mainly a concern for oceanic 

issues where observers want to gain more influence and enhanced status.112 This has posed a 

great challenge for the Arctic Council.113 Indigenous peoples’ organizations have expressed 

their concerns over big States and other stakeholders gaining the status of permanent observers 

in the Arctic Council.114 The Arctic Member States have stated and emphasized that they wish 
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to retain their regional identity, the observers of the Arctic Council can however still play a 

leading role in the future of Arctic policy making.115 This internationalisation of the Arctic, and 

therefore the actions of the Arctic States, has emphasized the importance of Arctic affairs in 

the global community. 

3.2 The Arctic as an Energy Region 

Historically, little attention was given to the potential of the Arctic Region as an emerging 

energy province and Arctic energy resources in general. The costs of developing and delivering 

Arctic energy to global markets was substantial and other more affordable and accessible 

energy sources and areas were available for exploitation.116 Due to economic, political and 

technological developments, the Arctic Region has however been gaining more attention.117 

Attention to the vast energy resources the Arctic has to offer is however not entirely new, as 

for example the Arctic Oil and Gas Assessments have depicted. Arctic energy exploration and 

production in the Arctic and sub-Arctic regions have been conducted for the past century or 

so.118 

Energy in the Arctic has for a long time been connected to its vast unexploited oil and 

gas resources rather than its alternative new and renewable energy resources. Since the 1970’s 

oil crisis, States have been taking precautionary measures to ensure that their resources 

managements won’t get affected by a dramatic reduction on supply or a sudden increase in 

energy prices, oil in particular. Some States are more dependent on importing oil and gas 

because of their geographic size or location, their economic structures and sometimes because 

of their climate.119 Some of the Arctic States have become reasonably successful in 

implementing energy conservation programs by for example locating renewable energy 

sources that have the ability to supply to their energy needs and by developing new energy 

efficient technologies and technological advancements have had a positive effect for the remote 

Arctic communities.120 Nonetheless, the continuing increase in the price of the conventional oil 
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and gas have fuelled the global interest in the Arctic oil and gas resources as a means to absorb 

or manage such high demand pressures. In the last couple of years, oil and gas production in 

the Arctic has dominantly taken place in Alaska and the northern parts of Russia, or around 

97% of the total Arctic production, while Canada and Norway have some production in the 

northern parts of their States. Other Arctic States, namely Greenland and Iceland, have 

explored the possibility in recent years.121  

The oil and gas production has mainly taken place onshore. However, with the 

increasing accessibility of the Arctic ocean, due to increased global warming, offshore 

exploration and production is expected to increase.122 Many significant offshore oil and gas 

discoveries have been made in recent years. The Arctic shares of undiscovered fossil fuel 

resources are estimated to be around a third of the total global resources.123 Around 10% of the 

global oil production currently takes place in the Arctic.124 The search for new oil reserves is 

expected to become a significant driver in Arctic affairs in coming years, as they have dictated 

them for the last couple of years125. However, promising renewable energy areas, such as 

hydrocarbon areas, have been discovered by several Arctic Council studies and publications, 

and are gaining more attention in the Arctic energy mix.126 Areas within the Arctic that have 

the potential of generating renewable energy will play a big role in the strategies which Arctic 

States must develop to effectively address climate change, issues of energy security and related 

issues in the future. 

3.3 The Renewable Energy Resources of the Arctic 

As previously mentioned, energy resources in the Arctic have often been connected with Arctic 

oil and gas, rather than with alternative new and renewable energy sources. Diesel fuel still 

prevails as the primary energy source in the Arctic.127 However, the Arctic has a high potential 
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of renewable energy generation. For example, huge unexploited reserves of hydropower, solar 

power and wind power are located in the Arctic.128 For that matter, a number of alternative and 

renewable energy sources are the subjects of development programs and research projects 

carried out by the global community and industries, the Arctic States being no exception.129  

Despite the development of renewable energy utilization in the Arctic the potential for 

further development is still significant. The possibilities and potential options include small 

and large scale hydroelectric power, nuclear power, clean coal, solar power and photovoltaics, 

geothermal energy, biomass, gas hydrates, tidal and wave power, hydrogen fuels, offshore and 

onshore wind energy and so on. Efforts to improve technologies, for example to increase the 

efficiency of produced energy, are ongoing as well. Despite promising developments, many of 

these energy options have yet to be explored thoroughly by the Arctic States in the Arctic 

context. In all cases of issues regarding energy, infrastructure is necessary for delivering, 

exploiting, storing or transmission of renewable Arctic energy resources, which requires large 

amounts of capital or investments due to the difficult accessibility of the Arctic. 

In addition to the utilization and development of new and renewable energy sources, 

Arctic energy cooperation must also consider strategies relating to reduced consumption, 

research and development of new technologies, energy efficiency measures, carbon capture 

and storage and emissions trading systems.130 In order to increase energy security while 

reducing greenhouse gas emissions and energy demand, new regulatory frameworks, financial 

incentives and policy support measures will have to be reviewed and implemented to 

incentivize the use of renewable energy sources and the development of related 

environmentally friendly technologies. In the context of remote Arctic communities, electrical 

power generation and transportation are mainly dependent on traditional fossil fuel sources. 

The high prices of the conventional oil prices have the possibility of encouraging the use of 

renewable energy sources. Increased uses of renewable energy, biofuels in particular, in 

transportation are already under consideration in many of the Arctic States in line with the 

ongoing decarbonisation efforts of electricity generation for commercial, domestic, 

government and industrial buildings.131 
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In the context of offshore renewable energy resources, there are some issues related to 

the territorial rights of the Arctic States that have been subjected to recent publications and 

discussions.132 The UN Conference of the Law of the Sea (‘UNCLOS’) has been ratified by 

four of the five Arctic coastal states,133 the only exception being the United States of America.134 

UNCLOS provides a legal framework for exercising sovereign rights in respect of natural 

resources to the edges of the continental margins.135 The Ilulissat Declaration136 recognizes 

issues to address in the offshore area of the Arctic Region, for instance, issues of resource 

exploration. Existing international and domestic legal frameworks and obligations cover large 

parts of the Arctic which address an abundance of such issues. The declaration further stresses 

that: “The Arctic Ocean stands at the threshold of significant changes. Climate change and the 

melting of ice have a potential impact on vulnerable ecosystems, the livelihoods of local 

inhabitants and indigenous communities, and the potential exploitation of natural resources.” 

In recent years, there has been a change in how the Arctic Region is perceived by Arctic 

States and non-Arctic States, as well as its importance in the global context, especially the 

development potential of its energy resources. Important new developments and trends have 

created new opportunities and challenges for the Arctic States and other stakeholders in relation 

to renewable energy in the Arctic. The Arctic States have already recognized the dramatic shifts 

of interests and the increased focus on renewable energy and have started to consider, and 

implement, many ways to improve the relevant regulatory frameworks and management of the 

Arctic to contribute to the sustainable development of the region. Many of the Arctic States, 

for example Canada,137 have already introduced many regulatory measures to decrease harmful 

greenhouse gas emissions and develop their renewable energy production and have therefore 

begun their transition to clean power from the traditional fossil fuel energy sources.138 The 
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States have implemented various regulatory measures to expand renewable energy 

production.139 However, Arctic States currently stand before a broad variety of issues, many of 

which require cooperation between the Arctic States, other non-Arctic States and the full 

engagement of Arctic Residents. 

As was shortly touched upon earlier in this chapter, some Arctic energy resources have 

been exploited in various Arctic areas for the past decades,140 and have been utilized by the 

Arctic’s residents and local populations for an even longer amount of time. The intensity of 

discussions on the issue of the pursuit of energy has increased markedly in recent years. The 

intensity of these discussions has not been matched with activities to explore and further the 

development of high Arctic renewable energy resources, particularly in Arctic offshore areas.141 

The growing emphasis on renewable energy exploration in the Arctic has been based on 

investigative and scientific motives rather than economic motives.142 However, for the 

renewable energy sources the Arctic holds to be exploited and developed, the willingness of 

the private sector or state-owned ventures to commit to the development of renewable energy 

in the Arctic and other investments is crucial. The Arctic Economic Council (AEC) was 

established in 2014 as an independent organization to facilitate Arctic business to business 

investment and other business activities. One of the focus areas of the AEC is energy, including 

renewable energy.143 However, incentives created by regulation or policy measures are 

necessary to make renewable energy an attractive option for investors and from an economic 

standpoint.144 That is dependent on a range of factors, including environmental, economic, 

technical and political ones.145 

A necessary step towards further cooperation in relation to renewable energy in the 

Arctic is to consider and confirm the existence of commercially feasible options while 

addressing the energy options for local communities, which often are dependent on the access 

to affordable and sustainable energy. Taking this step will require political cooperation to 
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attract investment in the Arctic. If renewable energy sources can be accessed somewhere else 

than in the Arctic at a lower cost, it is unlikely that anyone will want to explore, develop and 

invest in such resources. On the other hand, the energy needs of local communities and other 

Arctic residents are ongoing and require immediate attention. Without affordable and 

accessible energy, the sustainability of many Arctic communities could be in danger. The 

interest of investment in Arctic energy ventures is therefore highly dependent on international 

and domestic political and economic circumstances. 

3.4 The Effects of Climate Change and the Arctic 

As the global profile of the Arctic has been increasing significantly in recent years in the 

context of energy generation, it does not compare to the attention the Arctic has been gaining 

from an environmental perspective.146 Research on the effects of climate change intensified 

substantially after the formation of the Arctic Council.147 In the last couple of years, all 

dimensions of the Arctic environment, for instance, the Arctic Regions flora and fauna, ice, 

permafrost, snow, glaciers and rivers, have become the focus point of intense analysis to 

determine fully the effects and impacts of climate change.148  

Climate change is unavoidably defining many of the issues the Arctic faces. The Arctic 

Region as a promising and developing energy province is based on many assumptions on the 

pace of climate change in the Arctic Region and on assumptions regarding investments and 

technologies required to develop and deliver Arctic energy resources to markets under the harsh 

climatic conditions of the Arctic.149 

This creates a tension and a challenge for policy-makers and governments of the Arctic 

States who are increasingly being called upon to balance the various risks and benefits of 

environmental changes and its socio-economic impacts. Arctic energy developments are more 

and more being analysed in the context of climate change, in particular with regards to activities 

that will possibly further the contribution, or initiation, of climate change related impacts on 

the Arctic Region. The actual and projected changes in the Arctic are therefore raising 

important questions revolving around the adequacy of Arctic cooperation and instruments to 

                                                           
146 The Arctic Oil and Gas Assessment chronicles in considerable detail many issues relating to the environmental 

dimensions of petroleum hydrocarbon developments in the Arctic. See Huntington and Arctic Monitoring and 

Assessment Programme (n 118). 
147 Waliul Hasanat, ‘Towards Model Arctic-Wide Environmental Cooperation Combating Climate Change’ 140. 
148 Sustainable Development Working Group (SDWG), ‘Sustainable Development Working Group: Report on 

Arctic Energy’ (n 97) 10. 
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manage and regulate the developments of natural resources in the Arctic while addressing 

environmental concerns.  

In the next chapter, the premise of the Arctic Council to lead renewable energy 

cooperation in the Arctic Region will be examined. 

4. The Arctic Council 

The Arctic and its vast energy resources have been the subject of comprehensive and systematic 

studies, and other cooperation, under the auspices of the Arctic Council. The Arctic Council is 

therefore not new to the subject of renewable energy in the Arctic Region. However, the Arctic 

and its energy resources have not yet become a focus point in the cooperation of the Arctic 

States. In this chapter, the premise of the Arctic Region will be examined, its structure and its 

potential in developing a legal instrument on the development of renewable energy in the 

Arctic. Negotiating a multilateral legal instrument on the development of renewable energy in 

the Arctic Region will require cooperation from the Arctic States. Thankfully, there already 

exists a forum of the Arctic States where issues that are relevant to the Arctic are discussed and 

promoted; the Arctic Council.150 

4.1 Developments under the Auspices of the Arctic Council 

The focus of the Arctic on matters of sustainable development and energy has been closely 

linked to the UN processes, notably the UNCED process. Prior to the establishment of the 

Arctic Council, the Finnish government initiated a discussion on cooperative measures for 

protecting the Arctic environment.151 That discussion resulted in the Arctic Environmental 

Protection Strategy (‘AEPS’),152 which was adopted in 1991 by the eight Arctic states whom 

now are members of the Arctic Council. UNEP and some other UN organs, such as the UN 

Economic Commission for Europe, assisted the Arctic states in the development of the 

strategy.153 The AEPS perceived climate change as a problem which had to be dealt with at a 

global scale but did not list it as one of its priority concerns. Bear in mind that the UNFCCC 

was emerging at the time under the auspices of the UN as an instrument to help mitigate the 

effects of climate change. The AEPS was an ambitious instrument of Arctic cooperation and 

                                                           
150 There are other cooperation forums located in the Arctic, for example the Northern Forum and the Barents 

Cooperation. However, the Arctic Council has become leading in the cooperation forum of the Arctic. 
151 Berit Kristoffersen and Oluf Langhelle, ‘Sustainable Development as a Global-Arctic Matter: Imaginaries and 

Controversies’ in Kathrin Keil and Sebastian Knecht (eds), Governing Arctic Change (Palgrave Macmillan UK 

2017) 30. 
152 Arctic Environmental Protection Strategy, ‘Declaration on the Protection of the Arctic Environment’ [1991] 

Arctic Environment, Rovaniemi, Finland. 
153 Ibid 1. 
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environmental protection in the Arctic which emphasized the importance of sustainable 

development. In 1993, following the ministerial meeting of the Arctic States in Nuuk, the 

Arctic States established a Task Force on Sustainable Development and Utilization (TFSDU). 

This was partly a response to the progress made under UNCED and the Rio World Summit in 

1992.154 A product of the ministerial meeting, the Nuuk Declaration, affirmed some principles 

in line with the Rio Declaration, notably Principle 22 concerning the rights of indigenous 

peoples, and made references to the UNCED process.155 When the AEPS was established by 

the Arctic States, the focus was on the environmental protection aspect of sustainable 

development. However, with the ministerial meeting in Nuuk, the Arctic States affirmed that 

they would also have to recognize other aspects of sustainable development, other than 

environmental protection.156 

In 1996, the Ottawa Declaration on the Establishment of the Arctic Council (‘the Ottawa 

Declaration’) established the Arctic Council157 as an intergovernmental forum to provide means 

for promoting cooperation, coordination and interaction among the Arctic States,158 indigenous 

communities in the Arctic and other inhabitants on issues relevant to the Arctic other than those 

of military security.159 The AEPS merged into the Arctic Council after its establishment in 

1996.160 The transformation of the Arctic cooperation from the AEPS to the Arctic Council was 

not very significant in the beginning.161 However, the rapid development of the role of the 

Arctic Council in Arctic governance has led to changes in its role in Arctic governance during 

the last couple of years.162 The Ottawa Declaration recognized the importance of sustainable 

development and mandated the Arctic Council to undertake action to include all aspects of 

sustainable development.163 The declaration emphasized issues of sustainable development in 

its preamble, stating the Arctic States should affirm their “commitment to sustainable 

                                                           
154 Kristoffersen and Langhelle (n 151) 30–31. 
155 ‘Arctic Policy - The Nuuk Declaration’ <http://arcticcircle.uconn.edu/NatResources/Policy/nuuk.html> 

accessed 21 April 2017. 
156 Kristoffersen and Langhelle (n 151) 30. 
157 Declaration on the Establishment of the Arctic Council (adopted 1996) (‘Ottawa Declaration’) 
158 The Arctic States are the Member States of the Arctic Council. They are Canada (Greenland and Faroe Islands), 

Denmark, Finland, Iceland, Norway, the Russian Federation, Sweden and the United States. 
159 Note that the cooperation was created by a signed declaration, not by an international treaty, thus establishing 

the cooperation as a type of ‘soft law’ arrangement. See Timo Koivurova, ‘Limits and Possibilities of the Arctic 

Council in a Rapidly Changing Scene of Arctic Governance’ (2010) 46 Polar Record 146, 148. 
160 Ibid 147. 
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provided to the indigenous peoples and their organizations. With the establishment of the Arctic Council they 

were perceived as permanent participants. See Ibid 147–148.; See also The Ottawa Declaration, para 2. 
162 For a further summary on the recent developments of the Arctic Council see Natalia Loukacheva, 

‘Developments in the Arctic Council’ (2014) 6 The Yearbook of Polar Law Online 340. 
163 Kristoffersen and Langhelle (n 151) 30–31. 
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development in the Arctic region, including economic and social development, improved health 

conditions and cultural well-being”. Furthermore, the Arctic States declared, in Article 1(a) of 

the Ottawa Declaration, that the Arctic Council was established as an intergovernmental forum 

to: 

provide means for promoting cooperation, coordination and interaction among the 

Arctic States, with the involvement of the Arctic indigenous communities and other 

Arctic inhabitants on common Arctic issues, in particular issues of sustainable 

development and environmental protection in the Arctic. 

Energy cooperation or the energy aspect of sustainable development was not specifically 

mentioned in the forming documents or working agendas of neither the AEPS nor the Arctic 

Council and the energy aspect of sustainable development was not considered a concern at the 

time. Renewable energy does however find relevance in Article 1(a) of the Ottawa Declaration. 

Even though energy, or even climate change, was not considered an issue when the 

Arctic Council was formed, research and assessments of both energy and the climate have 

intensified following its establishment. Working Groups carry out the main works of the 

Council. Their work often concludes with the publishing of some products. In the past, these 

have been for example programs of actions, guidelines, guides, action plans, strategic plans 

and manuals.164 The products, or non-legally binding instruments, contribute to the existing 

legal framework of the Arctic even though they retain the status of ‘soft law’. They can still be 

very important in addressing common problems despite recent development in the Arctic with 

the negotiations of legally binding agreements. Through its Working Groups, the Arctic 

Council has conducted important scientific assessments in the context of the Arctic region with 

relevance to climate change and developed important instruments as a result, such as manuals, 

‘good practices’, guidelines and recommendations.  

Following the 1998 Ministerial Meeting in Iqaluit, Canada, the Sustainable Development 

Working Group (SDWG) was established as a replacement for TFSDU. During the meeting, a 

strategic operational framework document on sustainable development was approved.165 The 

SDWG was created for the sole purpose of promoting sustainable development in the Arctic. 

There was no mention of energy in its forming document.166 However, renewable energy easily 

finds relevance in the goal of the SDWG as worded in the document. There it stated that the 

                                                           
164 Yoshinobu Takei, ‘The Role of the Arctic Council from an International Law Perspective: Past, Present and 

Future’ (2014) 6 The Yearbook of Polar Law Online 349, 368. 
165 See ‘The Iqaluit Declaration’ (Arctic Council) <https://arctic-council.org/eppr/reports/ministerial-
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goal of the Sustainable Development Program (which ultimately lead to the establishment of 

the SDWG) was to:  

propose and adopt steps to be taken by the Arctic States to advance sustainable 

development in the Arctic, including opportunities to protect and enhance the 

environment and the economies, culture and health of indigenous communities and 

of other inhabitants of the Arctic, as well as to improve the environmental, 

economic and social conditions of Arctic communities as a whole. 

In recent years, further emphasis has been directed towards energy matters. It has become a 

part of the SDWG major areas of activities as described in its broad thematic areas.167 One of 

them being the following: 

Sustainable economic activities and increasing community prosperity, to better 

understand human influences on the Arctic environment and the socio-economic 

conditions of Indigenous Peoples and Arctic communities. Arctic communities 

must have an appropriate economic base to ensure their survival, including 

environmentally-friendly economic in the energy sector. 

The SDWG currently has three ongoing projects that specifically address energy issues in the 

Arctic. First of all, the Arctic Energy Summit, an event that focuses on renewable energy issues 

in the Arctic Region.168 Secondly, the Arctic Remote Energy Networks Academy (‘ARENA’) 

a group projects under the SDWG which focuses on providing Arctic communities with access 

to affordable, reliable and renewable energy solutions.169 Finally, the Arctic Renewable Energy 

Atlas (‘AREA’), a project initiative with the objective of providing information on renewable 

energy resources and highlight best practices on energy projects based on the experience of 

renewable energy development in the Arctic.170 The SDWG has already scheduled the next 

Arctic Energy Summit in Helsinki, Finland where the theme will be “Arctic as a Leader in 

Renewable Energy Development, Knowledge and Expertise.”171 It is expected to take place in 

September this year. The Summit will address five key issues; small and off-grid community 

energy solutions, oil and gas development, renewable energy, regulation and financing and 

                                                           
167 ‘SDWG - Arctic Council’ <http://www.arctic-council.org/index.php/en/about-us/working-groups/sdwg> 

accessed 15 March 2017. 
168 ‘The Arctic Energy Summit’ <http://arcticenergysummit.com/> accessed 15 March 2017. 
169 Sustainable Development Working Group (SDWG), ‘ARENA: Arctic Remote Energy Networks Academy’ 

<http://arena.alaska.edu/> accessed 24 April 2017. 
170 Sustainable Development Working Group (SDWG), ‘AREA: Arctic Renewable Energy Atlas’ 
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171 ‘The Arctic Energy Summit’ (n 168). 
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transportation and transmission. This Summit can prove to become important in the renewable 

energy developments in the Arctic.172 

4.2 The Structure of the Arctic Council 

Before the prospects of developing an instrument on the development of renewable energy, 

and the law-making potential of the Arctic Council is assessed, it is necessary to examine the 

structure of the Arctic Council and its shortcomings. The structure and interplay of the various 

actors of the Arctic Council, is a complex structural process. The Arctic Council is made up of 

the eight member states that are represented by Senior Arctic Officials (‘SAOs’), the six current 

Permanent Participant Indigenous Peoples’ Organisations,173 Observers,174 Ad Hoc 

Observers,175 the Chair,176 the Arctic Council Secretariat (‘ACS’)177 and the Working Groups. 

Ministerial Meetings serve as the highest decision-making body of the Council. They are held 

at least every second year. SAO’s on the other hand meet more frequently to co-ordinate the 

Council’s work. They meet at least twice a year and report on a regular basis on their activities 

to the Ministers. In principle, all decisions of the Arctic Council and its subsidiary bodies 

require the full consensus178 of all the eight member states.179 

                                                           
172 See the SDWG press release from 11 October 2016 where they state that ‘the Arctic Energy Summit will 

highlight the Arctic as a leader in renewable energy development and integration, and exporter of world-class 

knowledge and expertise.’ ‘Unpacking Arctic Energy’ 

<http://arcticenergysummit.com/story/Unpacking_Arctic_Energy> accessed 15 March 2017. 
173 These organizations, most often referred to as ‘Permanent Participants’, were created by the Ottawa 

Declaration. This membership can be obtained by Arctic organizations of indigenous peoples that either represent 

a single indigenous people resident in more than one Arctic State or more than one Arctic indigenous peoples 

resident in a single Arctic State. The organizations have the right to participate in Council Meetings and require 

consultation before the council makes decisions. They have no formal decision-making power on their own but 

are able to express influence on the decision-making of the council. See Koivurova and VanderZwaag (n 110). 
174 Non-Arctic states, global and regional inter-governmental and inter-parliamentary organizations and non-

governmental organizations can obtain this status. See the Ottawa Declaration, 2. 
175 This status is granted to observers for specific meetings. See ‘Rules of Procedure, as adopted by the Arctic 

Council at the First Arctic Council Ministerial Meeting’ (17-18 September 1998) Iqaluit, Canada (‘Rules of 

Procedure’), art 37. 
176 The Chair rotates every two years between the Member States. See Rules of Procedure, art 17. 
177 ‘Arctic Council Secretariat - Arctic Council’ <http://www.arctic-council.org/index.php/en/about-us/arctic-

council/the-arctic-council-secretariat> accessed 14 March 2017; ‘Developments in the Arctic Council’ (2014) 6 

The Yearbook of Polar Law Online 340. The Arctic Council Secretariat supports the Chair by following functions 
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Secretariat is located in Tromsö. The establishment of a permanent secretariat changed the architecture and 

jurisdiction of the Arctic Council. See ‘Nuuk Declaration on the Occasion of the Seventh Ministerial Meeting of 

the Arctic Council’ (12 May 2011) Nuuk, Greenland. 
178 Consensus, as understood in public international law, is a term referring to a decision that is arrived at without 

a vote. The United Nations Convention of the Law of the Sea (’UNCLOS’) defines the term in its Article 161(7)(e) 

as ‘the absence of any formal objection’. The idea of consensus in law-making terms can have powerful effect 

and promotes consistency in state practice. See Alan E Boyle and CM Chinkin, The Making of International Law 

(Oxford University Press 2007) 157–160. 
179 Takei (n 164) 352–353. See also the Ottawa Declaration, art. 7. 
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The main work of the Council is carried out in a series of Working Groups. The 

activities of the Working Groups are carried out under the supervision of the SAO’s. The Arctic 

Council can also establish special Task Forces or Expert Groups to carry out specific work for 

the Council. Other bodies have also been established following Ministerial Meetings to carry 

out specific works or in order to address special concerning issues.180 The Working Groups of 

the Council have also created more subsidiary organs, other than Task Forces, under various 

names to carry out specific works. These organs are for example expert groups and project 

steering committees. Currently, there are six active Working Groups. These are the Arctic 

Monitoring and Assessment Program (‘AMAP’), Protection of the Arctic Marine Environment 

(‘PAME’), Conservation of the Arctic Flora and Fauna (‘CAFF’), Emergency Prevention, 

Preparedness and Response (‘EPPR’), Arctic Contaminants Action Programme (‘ACAP’) and 

the Sustainable Development Working Group (‘SDWG’). The following section will provide 

short information on the activities of the Working Groups related to climate change and 

subsequently, renewable energy. 

The primary function of AMAP is to advise the governments of the member states on 

issues related to environmental hazards and associated issues.181 AMAP has produced many 

important assessments of the Arctic region, especially in regard to the climate and pollution. 

These assessments are of course carried out by a number of scientists and other actors, 

including both representatives from member states and from non-member states.182 These 

assessments have resulted in many solutions and instruments that have been developed under 

the auspices of the Council. The AMAP assessments also led to the establishment of ACAP, a 

Working Group which has the goal “to reduce releases of contaminants locally and regionally 

and to promote international cooperation”.183 

PAME, EPPR and SDWG are perhaps the most relevant to the development of 

renewable energy in the Arctic. PAME is mostly involved in activities related to the prevention 

of pollution on the Arctic marine environment and the development of control measures in that 

aspect. However, their work has resulted in the publishing of important products and 

                                                           
180 Ibid 353. 
181 One of its primary goals was to ‘provide reliable and sufficient information on the status of, and threats to, the 

Arctic Environment, and to provide scientific advice on actions to be taken in order to support Arctic governments 

in their efforts to take remedial and preventive actions relating to contaminants.’ See ‘Arctic Monitoring and 

Assessment Programme | AMAP’ <http://www.amap.no/> accessed 15 March 2017. 
182 Weidemann (n 112) 51. 
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37 
 

instruments, for example the Arctic Offshore and Gas Guidelines.184 The guidelines and other 

works of PAME do not have direct relevance to renewable energy but they can provide a good 

precedent for the development of coordinated action programs complementing already existing 

legal arrangements and obligations of the member states. The same could be said about the 

EPPR. The main activity of EPPR is to provide a legal framework on the cooperation in the 

field of prevention, preparedness and response to emergencies, namely environmental 

emergencies, in the Arctic.185 

The work of the council is, as previously mentioned, overseen by the SAO’s who 

consult with the Working Groups and other subsidiary bodies who prepare reports and propose 

work plans. The Officials therefore serve as the link between ministers, Working Groups, Task 

Forces and Expert Groups which are responsible for monitoring and coordinating the work of 

the Council.186 This specifically includes project prioritization and coordination of the Working 

Groups. The SAO’s are mainly deployed from the foreign affairs ministries of the Arctic States, 

and therefore tend to be specialized in diplomacy rather than the technical expertise needed for 

policy-making in the Arctic. That can create tensions over priorities.187 

There are many shortcomings in the structure of the Arctic Council. The main 

shortcoming has been described as its foundation. It was established with a ‘soft law’ 

declaration rather than a treaty and is therefore not able to establish legally binding measures 

on its parties.188 One could argue that to be able to effectively achieve ambitious efforts in 

renewable energy cooperation there needs to exist an effective power or mechanism to enforce 

decisions as binding law.189 An effective implementation of the Council’s recommendations 

relies therefore on the willingness of the Arctic States to follow through with them.190 However, 

the soft law status of the Arctic Council has also been described as a strength in Arctic 

cooperation rather than a shortcoming since it has allowed the Arctic Council to evolve to 

                                                           
184 Protection of the Arctic Marine Environment Working Group (PAME), ‘Arctic Offshore Oil and Gas 

Guidelines’ (Arctic Council 2009) 

<http://www.pame.is/images/03_Projects/Offshore_Oil_and_Gas/Offshore_Oil_and_Gas/Arctic-Guidelines-

2009-13th-Mar2009.pdf> accessed 24 January 2017. 
185 Arctic Environmental Protection Strategy (n 152) 36. 
186 See for example Terry Fenge and Bernard Funston, ‘The Practice and Promise of the Arctic Council’ [2015] 
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address the escalating international interest in the Arctic and Arctic-specific issues.191 A second 

shortcoming is budgetary plan of the Council. The Arctic Council receives all of its budget for 

initiatives and special projects from the Member States or by voluntary contributions from 

other actors, therefore it has no official programming budget.192 This can be seen as a limiting 

factor because the Council does not have resources to launch projects on its own without the 

voluntary contributions.193 Funding is therefore mainly acquired for projects the states want to 

support, as opposed to need to support, and ultimately pay for.194 Recently, the Arctic Council 

Project Support Instrument was established. It acts as a collective financial foundation to 

finance the environmental projects of the Council, which could be utilized for further 

renewable energy cooperation. While it still depends on voluntary contributions it may make 

use of a broad variety of other funding arrangements such as grants and other revolving 

instruments.195 In addition, there has been a debate over the status of the Arctic Council as an 

international organization under international law.196 

Despite its complex structure and number of shortcomings, the Arctic Council has 

proven its part in playing an essential role in the promotion of cooperation in the Arctic on 

various issues. Its work has contributed to the development and implementation of international 

legal instruments regarding matters that are relevant to the Arctic and a myriad of other 

instruments. It has become the most comprehensive multilateral and international body of the 

Arctic.197 Since its establishment, the Arctic Council has produced and launched a vast number 

of instruments and programmes involving actors on both the international and regional levels. 

4.3 The Law-Making Potential of the Arctic Council 

During the course of the last 10 years, the Arctic Council has aimed at strengthening their law-

making processes in order to more effectively address problems in the Arctic. Leading to the 

Council’s effort, some events have tested the Arctic Council’s ability to implement and develop 
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agreements effectively.198 The most notable change in the law-making process of the Arctic 

Council has been the involvement of Task Forces in the development of agreements. Two 

‘legally’ binding instruments have been adopted through Task Forces as well as several other 

‘non-legally’ binding instruments under the auspices of the Arctic Council with the aid of 

Working Groups.199 The significance of the term ‘legally binding’ instrument should not be 

overestimated. Other activities of the Council have proven important from the perspective of 

the development of international law under the auspices of the Council. Before the adoption of 

the two ‘legally binding’ agreements, the Arctic Council mainly produced, through their 

Working Groups, guidelines and technical recommendations and influential scientific 

assessment, which have often been accompanied by policy recommendations. 

Before the different approaches of the Arctic Council in negotiating instruments will be 

examined further it is important to note that contemporary international law is often the product 

of complicated, fragmented and evolving interplay of various instruments, both binding and 

non-binding, and of customary principles. This broad context has to be taken into account to 

fully appreciate ‘soft law’ instruments and other multilateral agreements.200 

4.3.1 The ‘Legally Binding Agreements’ 

The Task Force on Search and Rescue was formed in 2009 with the Tromsö Declaration on the 

occasion of the Sixth Ministerial Meeting of the Arctic Council. The Task Force was formed 

due to the expected increase in the transportation of goods and sea-borne tourism due to the 

acceleration of sea-ice melting.201 The Task Force concluded its work with the signing of the 

Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the Arctic 

(‘The Arctic SAR Agreement’), which came into force in January 2013. In the SAO’s report 

to the ministers in May 2011 they gave the following statement: 

The Agreement is the first legally binding instrument negotiated under the auspices 

of the Arctic Council. It also represents the first legally binding agreement on any 

topic ever negotiated among all the eight Arctic states. The signature of the 

Agreement in Nuuk demonstrates the commitment of those states to enhance their 

cooperation in addressing emerging issues in the Arctic Region. 
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A second initiative started with the forming of the Task Force on Marine Oil Pollution 

Preparedness and Response in 2011. The Task Force was formed following the Nuuk 

Ministerial Meeting, partially because of the success of the Arctic SAR Agreement. In the 

Nuuk Declaration, dated 12 May 2011, the ministers decided “to establish a Task Force, 

reporting to the Senior Arctic Officials, to develop an international instrument on Arctic 

marine oil pollution preparedness and response.” Note the usage of the wording “international 

instrument” in a neutral and general manner. The aim of the development of an international 

instrument on oil pollution was to give effect to Article 10 of the OPRC Convention202 in an 

Arctic context. The Article does not state that the parties are to develop a ‘legally binding’ 

agreement, therefore the ministers did not want to narrow the interpretation of the provision by 

concluding that the Task Force were to create a ‘legally binding’ instrument.203 Anyhow, the 

Arctic Council decided to create a legally binding instrument.204 The concluded agreement, the 

Agreement on the Cooperation of Marine Oil Preparedness and Response in the Arctic (‘The 

Arctic MOPPR Agreement’)205 was however presented with and combined with operational 

guidelines for the Task Force, a ‘non-legally binding’ instrument.206 

These treaty negotiations reflect a clear change in the works of the Arctic Council. 

Yoshinobu Takei defined six elements that the treaties negotiated under the auspices of the 

Arctic Council in recent years have in common.207 The common elements can be analysed in 

order to further develop a normative framework on renewable energy in the context of the 

Arctic. Firstly, the structure of the agreements is similar. Both of the agreements contain a 

preamble, articles and appendices. The Arctic Search and Rescue Agreement also contains an 

Annex which plays an integral role in the Agreement. It is specifically stated that the Annex is 

legally binding. However, there is not one word spent on the legal status of the Appendices.208 

In the Arctic MOPPR agreement it is however stated in Article 20 that the appendices to the 

agreement are not legally binding and do not constitute an integral part of the agreement. Each 

party concerned can modify the appendices to the agreement by informing the other parties of 

the changes with some exceptions as stated in article 20 of the MOPPR agreement.  Secondly, 
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there are certain provisions included in the agreements that are identical. These provisions 

mainly address procedural matters and other matters that are general to the Arctic. These are 

provisions related to dispute settlement, provisional application, amendments and entry into 

force.209 Thirdly, the agreements have the aim of developing the existing legal framework in 

the context of the Arctic. Therefore, they differ from agreements that aim to create new sets of 

rights and obligations for parties. The agreements create certain expectations that further 

cooperation and implementation will be developed at the regional and national levels through 

various ways such as through other international institutional mechanisms established by the 

agreements. An example of such a mechanism are meetings of the parties.210 Fourthly, the 

Arctic states are the only states that may enter into the agreements. Other states were excluded 

from negotiations for the agreements even though other non-state actors participated in the 

negotiations, for example Permanent Participants and oil companies for the Arctic MOPPR 

Agreement. Fifthly, the scope of the agreements is similar in structure. The scope reflects the 

flexible approach of the Arctic Council to determine the spatial scope of agreements under its 

auspices. This is an important approach that the Arctic Council needs to take to hinder other 

underlying disagreements to surface. This flexible approach also ensures the willingness of the 

Arctic states to cooperate.211 Lastly, the agreements have a common denominator in providing 

cost coverage, even though the approach is different. In the Arctic SAR Agreement, it is stated 

that “unless otherwise agreed, each Party shall bear its own costs deriving from its 

implementation of this Agreement.”  The Arctic MOPPR Agreement however states that for 

the reimbursement of costs of assistance a requesting party shall, in principle, reimburse to the 

assisting party the cost of its action. 

These clear developments in the law-making processes of the Arctic Council suggest 

that the Arctic Council been evolving in their role as the leader of law-making in the Arctic, 

especially in the terms of matters relating to sustainable development. However, whether a 

‘legally binding’ approach should be chosen over an alternative approach on the issue of the 

development of renewable energy is perhaps not so significant when all things are considered 

together. 
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4.3.2 The Legally Binding Nature of Other Instruments Developed Under the Auspices of the 

Arctic Council 

Taking note of the recently negotiated ‘legally binding’ agreements one could ask whether 

other instruments negotiated and developed under the auspices of the Arctic Council are 

binding on the Arctic States. The Ottawa Declaration was a ‘declaration’, rather than an 

‘international treaty’ which indicates its non-binding nature.212 The Arctic Council have also 

established their own Rules of Procedure on the functions of the Arctic Council and documents 

dealing with certain activities under the Arctic Council.213 These documents depict that the 

Arctic Council’s working procedure and structure is similar to the structure of an international 

organization.214 Soft law instruments have contributed to the harmonization and coordination 

of domestic regulations in the Arctic states. This is an important contribution since it ensures 

efficiency in the implementation process of other international instruments. However, some 

instruments have had less impact than expected.215  

This expansion of the Arctic Council’s role from a discussion forum to a law-making 

mechanism has the prospect to further the cooperation, coordination and interaction among the 

member states, especially with matters that are domestic in nature, and therefore not affected 

as much by other international commitments and obligations, such as matters relating to the 

energy sector or the development of renewable energy. The Arctic Council has the potential to 

play a big role in the future of law-making in the Arctic. 

The soft-law character of other instruments negotiated under the auspices of the Arctic 

Council has been described as a shortcoming in effectively addressing Arctic problems.216 The 

Arctic Council cannot make decisions that are binding upon the Arctic States, therefore it 

cannot be the decision maker needed in addressing common Arctic problems.217 The flexibility 
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of the cooperation can however be suitable to address politically sensitive issues such as issues 

of the development and utilization of renewable energy sources. Although the legal 

consequences of soft law instruments may vary, they have a normative significance in the 

context of law-making, as can be seen through the emergence of instruments related to 

renewable energy under the UN, despite their non-binding nature.218 The non-binding 

instruments negotiated under the auspices of the Arctic Council therefore express the intention 

of the parties to influence domestic practice or express some sort of aspect of law-making 

intention and progressive developments in the Arctic. A soft law approach has been dominant 

in the cooperation of the Arctic States under the auspices of the Arctic Council, especially in 

the context of sustainable development. 

5. Developing an Arctic Instrument on Renewable Energy Development in 

the Arctic 

5.1 Regulating and Managing Arctic Renewable Energy Developments 

Energy is a critical component in economic and social stability because of the modern world’s 

dependence on energy to fuel most activities. In that context, energy plays a huge part in 

developing environmental and economic regulatory and policy systems.219 Regulating and 

managing renewable energy developments in the Arctic offers the potential of addressing 

energy, as a part of the regulatory and policy systems, in a sustainable manner. Greenhouse gas 

emissions have to be reduced in order to meet national and international emission goals and 

they can be reduced through various energy efficiency measures, which subsequently mitigate 

the impacts and causes of climate change, as well as eliminating polluting processes. 

Regulatory and policy measures can be used to meet environmental objectives, such as 

regulatory caps on emissions, emission trading systems and carbon taxes. However, new and 

renewable sources of energy are in many cases at the early stages of development. Therefore, 

the investments in these technologies will have to be accelerated.220 National and international 

policies can encourage and incentivize investments and create a demand for new, 

environmentally friendly, technologies. However, the process of initiating such policy 
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measures have to be monitored since they can have negative and unexpected consequences in 

many cases.221 

Many trends and issues among consumers, stakeholders and various governments have 

been developed as factors in decision-making relating to the development of renewable energy 

in the Arctic, and will therefore have to be taken into account by the Arctic States and 

industries.222 Since all of the Arctic States have interests in the Arctic, there needs to be 

established a cooperation on development in the Arctic, in particular on issues related to 

renewable energy.223 Many of the solutions to environmental issues in the Arctic lie outside the 

Arctic Region, which has to be taken into account when energy strategies and policies are 

designed and implemented for the Arctic. This also emphasizes the need for cooperating with 

actors and States outside the Arctic, which have had as their objective, for instance, the 

reduction of Arctic impacts of non-Arctic activities.224 

The Arctic States have gained some criticism for not paying sufficient attention to the 

environment when making decisions on the development of energy in the Arctic. However, in 

many of the Arctic States there is a history of strict regulatory measures concerning energy 

resource development. The Arctic States have to exhibit that they are taking the necessary steps 

to ensure effective energy development regulation. Renewable energy development in the 

Arctic has to be effectively regulated to attract investment and ensure the development and 

commercialization of renewable energy and renewable energy resources. In order to reach that 

objective, cooperation between the industries, investors and the Arctic States is necessary to 

meet both the environmental objectives of such regulatory measures and the socio-economic 

objectives. The logical next step of the sustainable development processes under the auspices 

of the Arctic Council would be to focus on the promotion and development of renewable 

energy.  

5.1.1 Different Approaches 

As has been emphasized, the world’s renewable energy developments need to continue to grow. 

Taking note of the wording of the Ministerial Meeting in Nuuk to create an ‘international 
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instrument’, the Arctic Council can take various approaches in creating an international 

instrument on renewable energy. Multilateral law-making processes can be concluded with 

various international instruments. Some of these instruments are formally binding on parties, 

while others are not. This is typically recognized as the distinction between ‘hard’ and ‘soft’ 

law. The distinction can be important in some cases but is not always decisive.225 There are 

some factors however that might have affected the Arctic Council´s decision to pursue the 

adoption of a legally binding instrument in the negotiations before the Arctic MOPPR 

agreement. Yoshinobu Takei mentions three factors that might have affected the decision. First, 

by making the agreements legally binding in nature, the existing agreements in these two fields 

were made less complicated in the context of delineation and delimitation of boundaries of 

various zones. If the Arctic SAR Agreement is taken as an example, there were already 

established various zones by other treaties such as search and rescue regions established under 

bilateral agreements between neighbouring states. By adopting a single legally binding 

multilateral agreement, these zones were simplified which made it possible to coordinate 

existing agreements.226 Second, a legally binding instrument makes it easier to negotiate 

binding obligations which constitute legal consequences in cases of breach.227 Therefore, the 

threat of sanctions could result in exerting control over other states behaviour. The Arctic 

Council is viewed as a framework for cooperation, and the instruments negotiated under the 

auspices of the Council are exactly that. The structure of the agreements and their lack of 

specificity make it difficult to invoke state responsibility in the event of breach. Therefore, the 

restraining power of the agreements is limited. Third, the status of legally binding instruments 

that impose obligations on the parties are viewed upon as giving priority to the subject-matter 

in question, both internationally and domestically. The agreements do not impose financial 

obligations on the states but the ‘legally-binding’ status carries a heavy political weight.228 

These factors may well have affected the Arctic Council’s decision to pursue a legally-

binding instrument in the subject-matter at hand. The development of renewable energy 

however differs from the subjects of those agreements. The role of soft law has proven its 
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efficiency, especially in the context of instruments related to renewable energy as depicted by 

the development of renewable energy in international environmental law in general. Soft law 

can be a more attractive choice from a law-making perspective for drafting an instrument on 

the development of renewable energy in the Arctic region. Soft law instruments can generate 

consistent and widespread state practice.229 Soft law cooperation establishes a common practice 

or view without the conclusion of a formal international treaty and therefore it allows more 

flexibility in including regional actors other than just state bodies.230 The advantages of 

negotiating a ‘legally-binding’ instrument however cannot be overlooked. The Council’s 

experience in concluding such agreements has proven excellent. The relationship between new 

agreements and existing agreements can be made less complicated by developing a ‘legally 

binding’ instrument. For example, many existing treaties were altered when the Arctic SAR 

Agreement was adopted.231 This is however not the case with renewable energy. Although 

renewable energy finds relevance in many of the instruments negotiated and developed under 

the auspices of the Arctic Council, there are no existing treaties dealing with the issue directly. 

Another advantage of concluding such a binding instrument would be to impose sanctions or 

other legal consequences in case of breach of the agreement. However, the legally binding 

agreements negotiated under the auspices of the Council have been general in nature and have 

therefore made it difficult to make states responsible in the event of alleged breaches.232  

Soft law instruments such as for example coordinated standards, are a particularly 

effective in promoting use and implementation of renewable energy and energy efficient 

measures and assuring that emission reductions will be achieved. Standards for minimum 

efficiency performance are especially effective in removing from State practice the least 

efficient measures. Standards have been developed before by the Arctic Council to promote 

certain activities. For example, the EPPR conducted a standards project in 2015. The 

ministerial meeting of the Arctic Council in Kiruna in 2013 established a Task Force on Oil 

Pollution Prevention (‘TFOPP’). The framework plan developed by the TFOPP recommended 

the promotion of standardization activities to coordinate activities between the Arctic States.233 
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For the Arctic Council to continue their prominent role in the shaping and law-making of the 

Arctic, it is worth examining whether there are grounds for such standards, which could be 

portrayed in a set of guidelines or a legal framework policy document. 

Developing an Arctic instrument on the promotion of renewable energy sources could 

provide a huge opportunity in creating new economic opportunities while simultaneously 

addressing local energy needs. The uncertainty of an effective climate change regime under the 

auspices of the UN system, namely the UNFCCC, provides further evidence for the need of 

regional cooperation on the subject-matter. A soft law approach seems to be the prevailing 

approach in that context, with consideration to both Arctic and international processes. The 

experience of the Arctic Council in developing standards, policy framework documents and 

guidelines, some of which that have contributed to the creation of legally binding agreements, 

provide evidence that a soft law approach can contribute to an effective Arctic cooperation on 

issues that are relevant to the Arctic. The promotion of renewable energy is vital to mitigate 

climate change in the Arctic, therefore the creation of Arctic instrument under the auspices of 

the Arctic Council should be considered. Such an instrument could create homogeneous Arctic 

principles or best practices for the development of renewable energy. Governments of the 

Arctic states are responsible for regulating renewable energy domestically. If a consensus is 

reached, like it has many times before, a consistent application could be applied all over the 

Arctic region. Such an instrument can help create a specific set of rules or guidelines for the 

coordinated development of renewable energy and for the implementation of projects in the 

Arctic. It should not be designed to replace any international or national obligations or 

guidelines, but rather help shape uniform policies to promote renewable energy to further the 

sustainable development of the region.234 

A framework instrument on renewable energy could arise from the pledge of the Arctic 

States for “the protection of the Arctic environment, including the health of Arctic eco-systems, 

maintenance of biodiversity in the Arctic region and conservation and sustainable use of 

natural resources.”235 Such an instrument would be non-binding in nature and therefore rely 

on the good-will of the states. Its purpose would be to encourage cooperation in the field and 

encourage further development of standards appropriate for the Arctic region. 
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5.1.2 Guidelines or Frameworks for Action – Building on Previous Works of the Arctic 

Council 

Designing a legal instrument on the development, implementation and commercialization of 

renewable energy in the Arctic would significantly strengthen the development of renewable 

energy in the Arctic. As was concluded in the previous section, the creation of a ‘soft’ law 

instrument under the auspices of the Arctic Council could provide a solution in these matters. 

To effectuate the development of renewable energy, an effective structural framework to 

promote the use of renewable energy is necessary. In order to reach the objectives of such an 

agreement, a consensus of the Arctic States is necessary for the creation of some sort of 

framework policy document or guidelines to facilitate the development of renewable energy 

and create a good climate for investors and for the Arctic. Even though the instrument would 

not be legally binding for the parties, many domestic rules must be addressed and assessed, 

such as permitting rules, rules on land use, environmental rules, in order to effectively 

coordinate a framework on the development of renewable energy in the region.236 

As has been stated, the Arctic Council has produced a vast number of instruments and 

programmes, including frameworks for action, guidelines etc. The form and structure of such 

instruments, as well as their emphasis on sustainable development in the Arctic can provide 

the basis for an instrument on renewable energy. One aspect of sustainable development are 

issues related to energy. This has clear connections with the climate change regime since 

climate change and global warming can be mitigated by reducing greenhouse gas emissions. 

Renewable energy, as a replacement for the traditional fossil-fuel energy, has the ability to 

reduce greenhouse gas emissions significantly. Climate change is a common concern of all the 

Arctic States and the adoption of a framework agreement on the development of renewable 

energy should encourage all states to participate in such cooperation. 

At the Arctic Council Ministerial Meeting in Iqaluit on 24 April 2015, a Framework for 

Action on Enhanced Black Carbon and Methane Emissions Reductions (‘FAEM’) was 

adopted. Simultaneously, an Expert Group on black carbon and methane was established. The 

objective of the group was to assess the progress of the implementation of the Arctic Council’s 

Framework for Action on Black Carbon and Methane.237 The Framework marked the first time 

the Arctic Council addressed climate change mitigation promptly and directly.238 The 

Framework was adapted as a non-legally binding instrument to recognize the responsibility of 
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the Arctic States to reduce their harmful black carbon emissions. The Framework is an 

interesting instrument since it includes some elements of an international agreement. First of 

all, it includes a provision on the reporting of emissions inventories of the Arctic states and 

national actions to reduce emissions. Secondly, it sets a regional emission goal for black 

carbon, and thirdly it establishes the aforementioned Expert Group whose aim is to measure 

the progress of Arctic States under the Framework, explore and share best practices amongst 

the Arctic States and produce recommendations on what can be done to further strengthen the 

implementation of the Framework and further reduce black carbon emission.239 

Similarly, a framework for action on the development of renewable energy and 

renewable energy sources could be developed under the auspices of the Arctic Council. If the 

framework action plan is examined, it has many important traits that an instrument on the 

development of renewable energy would have to have. First of all, the framework for action 

recognizes the Arctic climate warming, and that the Arctic is warming at a faster rate than other 

regions. Second, the framework for action acknowledges that greenhouse gas emissions have 

substantial effects on the Arctic and the need for the Arctic States to contribute to the global 

efforts of mitigating climate change. Third, it recognizes that the work under the framework 

for action complements and supports the UNFCCC’s sustainable development goals and that 

reducing greenhouse gas emissions remains as the most important challenge to address both 

Arctic and global climate change.240 Before adopting such an instrument, the Arctic States will 

have to cooperate on finding a common vision for enhanced action on the development of 

renewable energy. 

5.1.3 Establishing a Common Arctic Vision for Enhanced Action on the Development of 

Renewable Energy 

Establishing a common vision for enhanced action in the renewable energy sector is important 

to establish an effective cooperation on the promotion of renewable energy and renewable 

energy sources. As has been mentioned, many studies have been conducted on the need to 

mitigate greenhouse gas emissions in the Arctic. This is in line with the goals of the UNFCCC 

and UNCED, as well as the recent global sustainable development goals. The Arctic States 

committed to take ambitious efforts to mitigate carbon and methane emissions through 

ambitious national and collective action in FAEM.241 This suggests that the Arctic States have 
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established a common vision for mitigating greenhouse gas emissions to reach both national 

and international mitigation goals to mitigate the harmful effects of climate change. However, 

the Arctic States have not created an effective common vision on their energy policies. The 

Arctic States have different interests in the energy sources of the Arctic. A big factor in this 

fragmented vision of the energy future of the Arctic is due to the Arctic oil and gas resources 

which the Arctic States have different ideas about.242 The five Arctic coastal states are pushing 

towards an increased extraction of the untouched oil and gas resources of the Arctic, together 

with big private actors such as oil companies and with support from other stakeholders, partly 

due to the encouraging factor of high oil prices.243 After all, fossil fuels are thought to remain 

as the predominant source of the global energy supply for at least the next 20-30 years.244 The 

USA has for example dedicated a rather low importance to the Arctic’s renewable energy 

sources, hydrocarbons in particular. On the other hand, Russia has for example emphasized the 

general importance of the Arctic because of economic and security reasons. Norway has high 

economic interests in the Arctic’s resources while Canada’s dedication towards the importance 

of renewables is largely due to the ambition of the Arctic’s inhabitants for political 

autonomy.245 

Creating a common vision for enhanced action on renewable energy and renewable 

energy sources might therefore seem hard to achieve. However, reaching a consensus on 

enhanced action on energy-related environmental protection and therefore the promotion of 

renewable energy in the Arctic, the Arctic States would not necessarily have to give in to their 

fossil-fuel interests. States would rather promote the economic opportunities and the 

environmental benefits. Additionally, the Arctic States would complement the goals of the 

UNFCCC by focusing their efforts on renewable energy. The Arctic States should on the other 

hand settle on a common vision under the principle of sustainable development and consider 

the “macro-economic effects, regional effects, and potential environmental impacts.”246 

5.1.4 Monitoring Regulatory Measures 

The process of introducing new regulatory policy measures have to be monitored since they 

can have negative and unexpected consequences in many cases.247 The aforementioned FAEM 
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contained measures to monitor national action plans and mitigation strategies by learning from 

other Arctic States through comparative measures and identifying ‘best practices’.248 

Consequently, it initiated a two-year iterative process in order to enhance the implementation 

of national actions and mitigation strategies.249 The iterative process included eight steps to 

ensure the effective implementation of relevant measures. The steps provide a useful precedent 

to a system to monitor the implementation on an instrument on the development and 

commercialization of renewable energy and renewable energy sources. A Task Force or Expert 

Group should be established to report on the progress of an instrument on the development of 

renewable energy in the Arctic. 

5.2 Attracting Investment for the Development of Renewable Energy in the Arctic 

As was covered in chapter three, to further the development of renewable energy and make it 

an attractive option for investors, it is important for the Arctic Council Member States to 

address and cooperate on creating an attractive investment environment. Investors tend to take 

into account the overall risk in the State of consideration. That includes assessing the regulatory 

and policy environment as well as other potential barriers.250 This means that to actively make 

the Arctic an attractive investment option, it is necessary to coordinate the actions and policies 

to create market and financial opportunities for both investors and local communities.251 

Furthermore, it is necessary to make the Arctic available for mainstream investing in renewable 

energy projects.252 

Historically, partnerships between local, regional and national governments and other 

stakeholders, from the industry sector in particular, have been common in Arctic resources 

development. In other cases, state-owned, controlled and financed corporations have received 

a monopoly, or near monopoly, over access to Arctic resources.253 The role of each party in 

such partnerships contributes to the necessary development of Arctic resources. Financial and 

fiscal measures have been equally important for the development of Arctic energy, for example 

measures in which governments provide infrastructure, fiscal incentives, guarantees etc. to 
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make investments in Arctic energy resources more attractive. In order to effectively establish 

an attractive environment for investors, it is important for the Arctic States to assess current 

and potential barriers before implementing measures for the promotion of investment in 

renewable energy in the Arctic. 

Bear in mind that the Arctic States have undertaken obligations in the context of 

investments, and developing investments in the Arctic will have to comply with a complex 

network of regulations, obligations and international emission goals, many of which are 

especially designed to protect the Arctic environment.254 Most of the Arctic States have 

developed and implemented processes which take into account environmental impacts, such as 

through environmental impact assessments, and deal with how investors can effectively 

manage, mitigate and remediate impacts before granted licenses or permits to proceed with 

renewable energy development projects are issued.255 However, the ever-changing Arctic 

environmental conditions will require adaptation and reformulation of Arctic States and 

industries to new regulations and policy measures. 

The World Economic Forum (‘WEF’) published the Arctic Investment Protocol in 

December 2015 as an instrument to help promote sustainable economic growth in the Arctic 

Region and contribute to the sustainable Arctic development.256 The Protocol was mandated 

with the objective of working with both governments and commercial actors to find a suitable 

solution for a sustainable management in the Arctic Region. The Protocol outlines six 

principles for Arctic Investment: 

1) Build resilient societies through economic development. 

2) Respect and include local communities and indigenous peoples. 

3) Pursue measures to protect the environment of the Arctic. 

4) Practice responsible and transparent business methods. 

5) Consult and integrate science and traditional ecological knowledge 

6) Strengthen pan-Arctic collaboration and sharing of best practices. 

The Protocol is the first multi-national effort that addresses global investment in the Arctic and 

how it can further the sustainable development of the region.257 The principles that were 

developed, though general in nature, can aspire to promote investment in renewable energy in 

the Arctic. The Protocol reflects the need to ensure the cooperation with the private-sector and 
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other organizations to effectively address Arctic development and incentivize investments in 

the Arctic in a sustainable manner. Even though the principles can be used to attract 

investments in the renewable energy sector, the Protocol was constructed largely with oil and 

gas in mind.258 

The Arctic Council has the ability to coordinate the actions and policies of the Arctic 

State, given the consensus of the States to cooperate. The Arctic Council should therefore focus 

on promoting an investment rich environment in the Arctic to attract investors and investments 

in renewable energy. The measures outlined hereinafter will represent a preliminary option of 

rules and measures that have the ability to finance renewable energy projects in the Arctic and 

attract investments. The Arctic governments and subsidiary bodies of the Arctic Council have 

to determine which measures will prove to include the greatest benefit for the Arctic States in 

accordance with national policies. However, the following measures can provide assistance in 

the process. 

5.2.1 Assessing Barriers 

The promotion of renewable energy sources compared to the more conventional energy 

sources, has been largely restricted due to many regulatory, economic and institutional barriers. 

Even though many rules and obligations undertaken by the Arctic States opt for a free and 

unhindered market economy, such as competition rules, state intervention is acceptable under 

various conditions. State intervention is for example acceptable when a new competitive 

market structure that requires state initiative is established.259 To establish an effective 

renewable energy regime, legal certainty and transparency are important to attract investors to 

new markets that have many barriers to entry. That, along with government support, can lead 

to suitable market instruments for new markets.260 The states have a role to play in sending the 

right signals to investors by creating attractive market conditions. Producers and consumers 

would then follow the capital and switch to more environmentally friendly energy sources. 

The Arctic Council should aim to create a summary for policy-makers to further the 

development of renewable energy in the Arctic States. First of all, existing and potential 

barriers must be addressed to effectively create consensus among the Arctic States to review 

their renewable energy policy and cooperate in the creation of an instrument to coordinate their 
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policies and attract investments. In this section, some of the existing and potential barriers will 

be examined before the necessary provisions of such an instrument will be examined and 

recommended. 

5.2.1.1 Legal and Regulatory Barriers 

Addressing and adjusting the regulatory framework to promote renewable energy and level the 

playing field for renewable energy sources is vital to design a policy framework under the 

auspices of the Arctic Council. Many administrative processes can be seen as barriers to the 

exploitation of renewable energy sources. A vast number of authorities are often involved in 

permission processes and in the support of projects with relevance to renewable energy.261 To 

effectively promote the development of renewable energy in the Arctic it is necessary for the 

Arctic States to ensure that the relevant renewable energy policies and environmental 

agreements that are relevant to the use and exploitation of renewable energy are consistent.  

Additionally, common regulatory principles among the Arctic States are important to attract 

investment and incentivize the development of renewable energy.262 

Both regional and municipal legislation would have to be analysed and changed if 

necessary to create a clear pathway for the development of renewable energy in the Arctic. The 

diversity of both national, regional and municipal policies and institutional structures differ 

between the Arctic States, which either have the effect of hindering or helping the development 

of renewable energy.263 Efforts would have to be undertaken to examine the different national 

policies, institutional frameworks and other legal and regulatory provisions relevant to 

renewable energy to further analyse possible policy changes with the aim of developing shared 

principles of the Arctic States on renewable energy and its development. 

5.2.1.2 Technical Barriers 

Renewable energy sources are a relatively new form of energy exploitation. Current 

transmission grids of electricity are designed for more conventional sources of energy,264 and 

are therefore not always convenient for renewable energy sources. The interplay between 

distance to the production location and the energy consumption can lead to certain problems in 
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the transmission grids.265 Additionally, a lack of expertise in developing, managing and 

maintaining renewable energy technology has been seen as a barrier.266 An effort must be made 

to address this barrier as well. 

The Arctic Remote Energy Networks Academy (ARENA), under the SDWG, has 

focused on addressing technical barriers, especially related to transmission grids with the aim 

of integrating renewable energy resources for the Arctic. A pan-Arctic information and 

knowledge sharing system is vital to address the various technical barriers that exist for the 

exploitation of renewable energy.267 Such co-operation or the establishment of a similar 

institution is important to effectively address the relevant technical barriers. 

5.2.1.3 Social Barriers 

It is important to address the social aspect of the development of renewable energy and 

exploitation of renewable energy sources. A lack of information can result in oppositions from 

the public or even local authorities. Governments should focus on increasing the awareness 

regarding cost advantages, climate advantages and other benefits of renewable energy sources 

versus the more traditional sources of energy.  

Creating infrastructure for the utilization of renewable energy can have impact on local 

residents. Before the construction of an instrument meant to incentivize such activities, early 

stage engagement and widespread assessments must be conducted in order to mitigate the 

harmful effects of such activities. This is important for community members to be able to offer 

feedback and comments in the process. Lack of early stage engagement and cooperation with 

community members can result in conflict.268 Such social barriers can hinder the development 

of renewable energy. The legal requirements differ from one Arctic State to another. In Canada, 

early stage engagement is required with indigenous communities under the legal doctrine of 

‘Duty to Consult’ when potential activities could impact the rights of those communities. 

Similarly, under the European Union, a Strategic Environmental Assessment is required under 
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Directive 2001/42/EC269 for a wide range of activities.270 Such social barriers must be taken 

into account. 

5.2.1.4 Financial and Market Entry Barriers 

One of the most important barriers that must be confronted are financial barriers for the 

promotion and development of renewable energy projects. Renewable energy projects require 

high investment rates and bear a relatively high risk. Subsequently insurance companies and 

banks usually ask for high risk premiums when financing such projects.271 Renewable energy 

projects face a vast range of operational and financial barriers that can prevent proponents of 

renewable energy development from successfully developing projects and state from realising 

their renewable energy capability and potential. Certain barriers that are specific to the 

renewable energy sector can increase the difficulty of securing finance and implementation of 

renewable energy projects, for instance, cost-competitiveness, project and technology 

performance risks, lack of financier familiarity with technology and energy supply risks. 

Given the remoteness of many Arctic communities, the barriers of entry can be 

relatively high compared to more accessible alternatives. Markets and financial incentives must 

be established to address to the transportation of equipment for renewable energy resource 

development and maintenance thereof.272 

5.2.2 Establishing Pan-Arctic Cost-Effective Policies for the Promotion and Development of 

Renewable Energy 

Investments in renewable energy, and in particular renewable energy in the Arctic, is costly. 

Governments and other policy-makers, as well as individuals from the private sector have to 

make sure that they can make their investments correct the first time, using the best given 

information and technologies to refrain from making costly mistakes. If we look back at the 

history of Arctic investments in oil and gas, many ventures have sought, but failed, to 

demonstrate resource potential, even with significant government backing.273 In those cases, 

when development potential was determined, it often required large-scale government 

involvement to ultimately bring production to the market. 

The Arctic States should shift their energy investment policies to renewable energy 

while simultaneously taking into account the socio-economic and environmental factors when 
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deciding where state resources are spent and whether to invest in such renewable energy 

activities. The Arctic States have access to a significant amount of financial resources; 

however, state resources are not sufficient. Financial incentives must be established to direct 

investors capital to renewable energy projects in the Arctic. Operations in the Arctic can have 

specific risks which the Arctic States will have to effectively address and manages by 

implementing various measures in order to demonstrate that Arctic renewable energy 

investments are relatively secure for the long-term.274 

There are a number of financial, cost-effective, policies that can be established by 

governments to obtain government resources and raise capital for renewable energy 

development that can be utilized to promote investment and exploitation of renewable energy. 

On the meeting of the SDWG of the Arctic Council in Whitehorse on 1 March 2015, some 

financial incentives for the promotion of renewable energy were mentioned, for instance, 

subsidy reforms, public-private partnerships and pollution taxes.275 In the following section, 

successful cost-effective measures and policies established by governments for the promotion 

of renewable energy, will be assessed. 

5.2.2.1 Public-Private Partnerships and other Organizational Structures 

Many organizational structures are deployed worldwide for renewable energy initiatives. The 

organizational structure depends on the various drivers and regulations underlying such 

incentivizing structures but they all have the common factor of facilitating the promotion of 

renewable energy projects.276 As already stated, organizational structures in the form of 

partnerships between governments and other stakeholders have been used by the Arctic States 

for promotional activities. They can create challenges for Arctic State governments which will 

then have to find a balance between their roles as energy resource managers on one hand and 

development regulators on the other hand, while at the same time being active participants in 

the exploration of and producers of Arctic renewable energy resources.277 

Additionally, the Arctic State governments must be aware of potential political 

perceptions created by such corporate support. Developing renewable energy in the Arctic 

requires cooperation and partnerships between the relevant stakeholders and the governments 
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of the Arctic States because of the high cost and high risk nature of investments in renewable 

energy resources.278 

5.2.2.2 Removal of Fossil Fuel Subsidies 

Currently, there are many fossil fuel subsidies distributed from Arctic governments to oil and 

gas producers. For example, the United States government was estimated to have spent around 

USD $37.5 billion annually on fossil fuel production and exploration subsidies.279 In the context 

of climate change and sustainable development, such subsidies hardly make sense. The 

removal of such subsidies is significant for the promotion of renewable energy for sustainable 

development. First of all, subsidy removal is a costless and a revenue enhancing measure. By 

removing subsidies, the playing field for energy resources in the marketplace is levelled. As 

can be seen by the provided United States example, governments spend vast amounts on fossil 

fuel subsidies. The revenues that can be saved from the removal of fossil fuel subsidies can be 

utilized for the promotion and development of renewable energy alternatives domestically.280  

Subsidies are a complicated and a politically difficult topic. They are often granted by 

governments in order to protect domestic employment, promoting the exploitation of domestic 

resources or maintaining affordable energy prices. However, there are precedents for fossil fuel 

subsidy removal in countries such as Brazil, China, India, The Netherlands, the United 

Kingdom and Russia.281 

The removal of fossil fuel subsidies would promote the development and utilization of 

renewable energy sources and level the playing field. They could also be reallocated to 

renewable energy development. By reallocating fossil fuel subsidies to renewable energy, 

WTO rules must be considered in the process.282 There has been an increase in disputes 

regarding energy subsidies in recent years under the WTO283 which has raised the possibility 

of WTO rules hindering the development of renewable energy programs through subsidy 

allocation.284 However, given the successful precedents provided by other States in removing 
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such subsidies, the Arctic Council should apply their powers in order to remove fossil fuel 

subsidies from the Arctic States and direct that revenue to the promotion of renewable energy 

development. This would attract investments in the sector. 

5.2.2.3 Taxes on Pollutants 

Taxing pollutants can be an effective way of raising enough funding for renewable energy 

resources while promoting emission reductions and therefore mitigating global warming.285 

Pollution taxes, or greenhouse gas/carbon taxes, order polluters to pay externality costs of 

damages that stem from their pollution. They have the effect of raising the price of greenhouse 

gas emissions intensive goods and subsequently lower the profits for fossil fuel exploitation. 

This allows market forces to reduce greenhouse gas emissions and promoted the use of 

renewable energy as a cost-saving alternative. 

The taxation of pollution or greenhouse gas emissions is one of the most direct 

provision to promote the use of renewable energy sources and therefore addressing global 

warming. Such taxes have been widely used and are already used in many of the Arctic States. 

Iceland, for example, recently introduced plans to raise its carbon taxes substantially.286 Taxes 

on pollutants is also a direct way of encouraging renewable energy development and most of 

the Arctic States have already implemented such measures. The revenue from taxing pollutants 

could as well be used to promote renewable energy development and attract investments. 

5.2.3 Renewable Energy Support Measures 

The need for addressing the financial and market barriers effectively is important to achieve a 

high level of penetration rate of renewable energy development projects. This is also important 

to reach acceptable levels of renewable energy generation that is required to meet the energy 

needs of the Arctic region and mitigate their greenhouse gas emissions. Renewable energy 

offers the potential of meeting the energy need of the modern world. However, it can only 

achieve that if the energy is supplied at affordable rates. Barriers make it more difficult to 

attract investments and financing for innovative renewable energy technologies. Regulatory 

and commercial solutions do exist to make the projects more financially viable. The need for 

addressing this is vital for renewable energy technologies to compete with the more 

conventional energy technologies. This can come in the form of financial incentives that can 

help overcome the already mentioned barriers. Many of the Arctic States have introduces 

policies and regulatory measures that are specifically designed to support renewable energy 
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projects.287 Measures such as those that aim to strengthen projects to improve their 

competitiveness and overcome other barriers that would impede such project developments. 

The need to make such projects economically viable is important and measures designed to 

overcome financial barriers make the projects able to overcome them. The main types of energy 

support measures currently employed in renewable markets around the world are price-based 

measures and market-based measures. 

The ECT recommends ensuring market-oriented price formations on renewable energy, 

that includes a full reflection of true environmental costs and benefits of renewable energy 

sources.288 To reflect the true environmental costs and benefits of renewable energy, steps must 

be taken to ensure that. These steps can include the use of life-cycle costing. Renewable energy 

projects usually have substantial costs in the beginning. However, the savings over the whole 

life of such resources generally make them cheaper than other energy alternatives such as fossil 

fuel energy projects.289 Although this is evident, that renewable energy projects are more cost-

effective on a life-cycle basis, they often still remain quite expensive compared to fossil fuel 

alternatives. This makes it hard for renewable energy project to be cost-competitive with other 

alternative energy projects. The costs of renewable energy technologies and projects have 

however declined in recent years, resulting in the increased cost-competitiveness with 

alternative fossil fuel technologies.290 

Another way of reflecting true environmental costs and benefits of renewable energy 

sources is the utilization of environmental impact assessments. Environmental impact 

assessments can be an effective tool in promoting renewable energy development. Many of the 

Arctic States, and even measures developed under the auspices of the Arctic Council itself, 

have certain requirements of conducting environmental impact assessments.291 Various 

assessments of climate change impact have been widely carried out by governments of the 

Arctic States. These assessments regularly include the effect of climate change on the nature 
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and human health.292 The idea behind environmental impact assessments is to research the 

environmental aspects of proposed actions or current issues. Any adverse effects actions could 

have on the environment should be examined carefully before they are to be carried out. This 

gives way for developing mitigation measures that can alleviate environmental impacts and 

any other irreversible effects. Arctic States, as the USA has already done, can implement 

provisions that state that any assessments that do not conform to the adverse effects could be 

challenged in court. The USA provisions have been very effective in assuring that the 

consequences of proposed actions should be considered before they are implemented.293 

Environmental impact assessments obligate project developers to identify and remedy the 

adverse impacts of energy project. They are used and implemented in more than 175 countries 

worldwide and have been adopted in a number of international environmental treaties.294 

5.2.3.1 Market-Based Measures 

Market-based measures aim to create trading markets for renewable energy products. The 

measures also tend to facilitate the trade of those products in order to generate additional 

revenue for new renewable energy project at a market-based price. Even though FIT’s seem to 

be favoured by the global community as a measure to create an incentive for the promotion of 

renewable energy, they’re uncertainty can make it hard to achieve its objectives. A market-

based measure such as a renewable energy certificate trading scheme (‘REC’) can provide 

policy-makers with more certainty to reach renewable energy targets in accordance with 

relevant policies and law. REC’s consist of two characteristics. Firstly, they create an 

entitlement for generators of renewable energy to create REC’s in respect of electricity-

generation from renewable energy resources. Secondly, they are obliged to surrender and 

acquire a predetermined volume of REC’s to comply with the measure.  

Two Arctic States, Norway and Sweden, established a common Norwegian-Swedish 

REC market in 2012 with the objective of incentivizing renewable energy production.295 Even 

though there have been some reports of Norway planning on quitting the joint system, the 
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market increased renewable energy development significantly and renewable energy export 

grew 37%.296 That demonstrates the effectiveness of joint systems.  

5.2.3.2 Price-Based Measures 

Price-based measures on the other hand are utilized to control and regulate the price of 

renewable energy. This is done to ensure that renewable energy projects are able to generate 

adequate revenues and therefore make them economically viable. They conventionally take the 

form of feed in tariffs (FIT’s). FIT’s make renewable energy projects more economically viable 

by fixing the price that is paid for electricity from renewable energy sources at a higher rate 

than the price paid for alternative energy generated from fossil fuels. The price itself is usually 

determined by a government, or alternatively by market forces. The advantages of such price-

based measures are that the price paid to generators of renewable energy is certain as well as 

the cost which is borne to promote the utilization of renewable energy generation. This 

certainty makes renewable energy projects more economically viable for both renewable 

energy project developments and for financing institutions and investor to make decisions 

regarding the financing of such projects and investments. This certainty also enables policy 

makers to directly understand costs that have to be incurred to achieve objectives related to 

renewable energy utilization. For FIT’s, or other price-based measures, to reach its objectives, 

it is important that they are designed in a way that makes them appropriate.  If the price of a 

FIT is excessive, the costs are likely to exceed the levels required to reach the relevant policy 

objectives and ultimately have to be borne by taxpayers or consumers. Alternatively, if the 

price is not set high enough, the incentives the measures are supposed to create can become 

insufficient for investors to find them financially attractive. Finally, if the FIT is adjusted after 

its establishment, it can lead to uncertainty in the context of support level that is expected from 

renewable energy projects.297 In conclusion, an FIT can be an effective measure for policy 

makers to encourage the development of renewable energy projects. However, if a FIT is used 

to reach a certain level of renewable energy generation within the Arctic, it is not guaranteed 

that it will reach that target if the FIT is too high or too low. 

FIT’s have been favoured in the global community as an effective measure of providing 

renewable energy projects with sufficient financial support. They have for example been used 

with great efficiency in Asia, notably in China and India, Europe, notably in Spain and 
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Germany, as well as other states. They are used to promote and support domestic renewable 

energy sectors. Even though the ECT recommends using market-based measures, price-based 

measures are a viable option. It is recommended that the Arctic States, under the auspices of 

the Arctic Council, coordinate their renewable energy support measures to attract investments 

in the sector. 

5.3 Other Measures 

There are many other measures that would have to be addressed to effectively coordinate the 

promotion and development of renewable energy in the Arctic and to attract investments, for 

example measures for the promotion of research and development and information, education 

and recognition programs.298 

5.3.1 Research and Development 

New technologies are vital for the advancement and implementation of renewable energy 

solutions. Research and development (‘R&D’) effort and provisions are instrumental in this 

context to bring improvements to the current market technologies and further the development 

of renewable energy. This includes developing technologies and expertise for the development 

of Arctic infrastructure in relation to renewable energy options. A clear and concise access to 

capital is critical in this sense. By signalling new technologies that have the potential of 

mitigating the risks and costs of developing renewable energy projects, investors would also 

become more attracted to investing in Arctic renewable energy projects. The increasing global 

competition, caused by globalization, and privatization has led to a significant decrease in 

corporate expenditures on R&D.299 For R&D to be incentivized, the Arctic states must either 

conduct the required R&D themselves or commit sufficient funding to R&D efforts. There are 

currently various existing temporary and permanent financial support mechanisms available in 

the Member States of the Arctic Council to support renewable energy projects.300 and R&D and 

innovation in renewable energy.301 

5.3.2 Information, Education and Recognition Programs 

Education is also important to notify the public of the importance of their participation in 

measures to promote the development of renewable energy, inform them of the options 
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available for them302 and build political support to enact the appropriate measures. Certainly, 

there is a public consensus on the need to solve the global climate crisis, but the public does 

not necessarily know how this can be achieved by implementing legislative measures. It is also 

important for specialists who work in the field of renewable energy, whether they are engineers, 

builders, government officials or traders, to be informed about the requirements of the adopted 

measures and the benefits of them. The majority of such an education should be conducted by 

governments. It is therefore necessary to introduce efficient educational basis by allocating for 

example special funding for educational work.303 

5.4 “Cooperation, Coordination and Interaction”  

The Arctic Council was established as a forum for providing “means for cooperation, 

coordination and interaction among the Arctic States.”304 To effectively address energy in the 

Arctic in a sustainable manner, the Arctic States must cooperate and coordinate their efforts to 

create an attractive environment for investments in renewable energy. A soft law cooperation 

has the possibility of coordinating the actions of the Arctic States by introducing standards, 

guidelines, or a policy framework document to guide the development which could ultimately 

lead to binding instruments. By coordinating the regulatory frameworks and policies of the 

Arctic States, a common Arctic vision for enhanced action on renewable energy can be 

established, which would create a more investment-friendly environment. Investments from 

both private and public bodies are necessary for the development of renewable energy in the 

Arctic and to be able to attract investments, especially from private bodies, the current and 

potential barriers of renewable energy development and investments in the Arctic must be 

assessed. Once the barriers are assessed, the Arctic States should focus on coordinating their 

policies for the promotion and development of renewable energy to further attract investments. 

In that context, measures such as public-private partnerships, removal of fossil fuel subsidies, 

carbon taxes and other renewable energy support measures, such as FIT’s and REC’s, should 

be considered to effectively promote the development and commercialization of renewable 

energy projects. This chapter has provided information on policies that have the possibility of 

being implemented in the Arctic States. Additionally, international obligations must be 

considered, such as rules on international trade and investment under the WTO, when pan-

Arctic policies are designed. Coordination, cooperation and interaction is therefore vital to 

                                                           
302 This can be especially important for potential borrowers or grant recipients who want to participate in or initiate 

renewable energy projects. 
303 Bradbrook and others (n 41) 118–119. 
304 Ottawa Declaration, preamble. 



65 
 

successfully and effectively promote the development of renewable energy in the Arctic and 

attract investments. This can be achieved by designing a soft law instrument on the subject. 

6. Conclusions and Final Remarks 

In the first chapter of this study, it was stated that this study would have three stressing points. 

First, the global and Arctic developments of renewable energy. Second, different approaches 

of law-making under the auspices of the Arctic Council. Third, measures to facilitate the 

development of renewable energy in the Arctic, with an emphasis on measures to finance 

renewable energy projects and attract investments. 

The potential of renewable energy as an alternative to the traditional fossil fuel energy 

sources has two fundamental prospects. First of all, it can mitigate the effects of climate change. 

Secondly, it can further sustainable development. Global cooperation in regard to renewable 

energy has largely been based on the environmental aspects of renewable energy and its 

potential as a climate change mitigation factor. The UN have propelled issues relevant to the 

promotion of renewable energy into the political agenda and has further emphasized the crucial 

role of renewable energy in the sustainable development of the planet by introducing 

greenhouse gas emission objectives in the relatively new Paris Agreement and the 17 

Sustainable Development goals. This process has largely been based on soft law instruments 

that have guided the development of renewable energy policies. In the end of chapter two, it 

was stressed that multilateral and regional agreements have emerged as one of the most 

effective ways to facilitate the development of renewable energy as means to the global 

problems related to climate change and sustainable development, despite the prosperous works 

of the UN processes. In that context, a regional approach seems to be the prevailing approach 

to take to effectively address such problems.  

The Arctic Region has been emerging as a prosperous energy region in the coming 

years. The global community has been setting its sights to the Arctic Region, not only in the 

context of climate change and environmental protection, but for economic opportunities as 

well. Its renewable energy resources have been the subject of thorough researches and studies 

and have the potential of creating new economic opportunities for the Arctic States. The 

importance of creating an attractive environment for investors in that sense is crucial for the 

further development of the Region and its renewable energy sources. The Arctic States should 

therefore cooperate and develop an instrument under the auspices of the Arctic Council to 

harmonize and coordinate the actions and regulations of the Arctic States. Even though the 

law-making process of the Arctic Council has been changing during the last couple of years 
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through the adoption of two legally binding agreements, with another one on the way, soft law 

processes have defined the works of the Arctic Council, which was itself established through a 

soft law declaration. To effectively address the promotion of renewable energy, it was 

concluded in chapter four that a soft law approach would perhaps be better accustomed to 

address the issue since many of the Arctic States do not share a common vision on, for example, 

the unexploited oil resources of the Arctic. 

Under the auspices of the Arctic Council some noteworthy instruments have been 

developed to address Arctic specific issues. The recently developed legal framework policy 

document, FAEM, has many traits that could be used to further the promotion of renewable 

energy development and subsequently attract investments in renewables in the Arctic. Many 

other measures have been undertaken and adopted by states to attract investment in renewable 

energy and renewable energy sources, but first and foremost, the Arctic States will have to 

address legal and regulatory, social, technical and financial barriers to effectively coordinate 

their actions and create a homogeneous and attractive landscape for investors. The cooperation 

between the Arctic States under the auspices of the Arctic Council should incentivize the States 

to share best practices and their respective regulatory experience to further the development of 

renewable energy and investment in renewable energy in the Arctic. 

For a successful integration of renewable energy development policies to be 

implemented, the intergovernmental forum of the Arctic Council should address some key 

factors to attract and facilitate investments in the Arctic. For the sustainable development of 

renewable energy in the Arctic, there needs to be established a sustainable investment climate 

for investments in the Arctic. For that to succeed, existing and potential barriers must be 

addressed and identified and market incentives and financing structures must be coordinated 

between the member states.  

The author of this study wants to end with a note from the preamble of the Ottawa 

Declaration. The Arctic Member States dedicated themselves to affirm their “commitment to 

sustainable development in the Arctic Region” and that is exactly what they would be doing by 

consenting on a common renewable energy vision on the Arctic Region and develop some sort 

of instrument to further the development, implementation and commercialization of renewable 

energy and renewable energy sources in the Arctic. Hopefully, the upcoming Arctic Energy 

Summit, which will focus largely on renewable energy development in the Arctic, will keep 

that in mind and precipitate further Arctic renewable energy cooperation. Finland will assume 

the Chairmanship of the Arctic Council this year, followed by Iceland in 2019. The Nordic 

countries, who tend to pride themselves of their renewable energy generation capabilities and 
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sustainable development, should focus their efforts on further renewable energy cooperation 

under the auspices of the Arctic Council. Such cooperation should benefit not only the Arctic 

States, who stand before great environmental and economic opportunities, but also the rest of 

the world in the global battle against climate change and energy security.   
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