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Abstract 

The International Law Regime, as far as it is founded on exploitative colonial policies, is, as 

argued in the thesis, such that it enables and justifies an economic system that allows one to 

outsource and relocate polluting industries to the poor and indebted Southern states. Whilst 

this has been a successful formula for the Global North in reducing its emissions, by 

simultaneously allowing them to maintain a particular standard of living, global emissions 

have seen a massive spike. However, despite the fact there is a recognition and 

discouragement of such a relocation in Principle 14 of the Rio Declaration, vested interests, 

growing independency, and the need to continuously create revenue to service debts, the 

possibility of a State suing another for misusing its resources, or funding polluting activities 

will almost never been seen. Moreover, such policies have enabled states to circumvent 

domestic and international environmental obligations. Despite there being continuous 

emphasis on international cooperation to combat the problem of climate change, the 

protection of the same is viewed very much as a domestic problem and which has left the 

International Environmental Law regime a weak guardian in the fight against a very palpable 

global problem. Therefore, the next best option is to allow for individuals to hold states 

accountable so as to bring the problem out of the confines of jurisdiction and statehood. 

Moreover, to circumvent the need to create a new regime or new laws, soft or hard, one can 

make use of principles already existing, i.e. No-Harm, and finding tools already existing in 

other international legal regimes, such as International Human Rights. It shall be shown that 

by presenting the environmental problem as a human rights problem rather than one 

protecting economic growth and development, has been a much more effective way of 

protecting the environment, not only in the domestic context, as one shall see by looking at 

Pakistan, the author’s home state, but also internationally.  
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What one has learned from this experiment is that the patterns of life that modernity engenders can 

only be practised by a small minority of the world’s population...our planet will not allow these 

patterns of living to be adopted by every human being. Every family in the world cannot have two 

cars, a washing machine, a refrigerator – not because of technical or economic limitations, but 

because humanity would asphyxiate in the process...
1
 

Amitav Ghosh  

The Great Derangement 
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1. General Introduction   

International law, if it is to be effective has to be related to the realities of international life; otherwise it 

becomes merely an academic exercise of some professor or pandit sitting in a university.
2
 

Jawaharlal Nehru 

To borrow from the above quote, in the context of the International Environmental Law 

(IEL), what are the ‘realities of international life’ and does the IEL regime effectively ‘relate’ 

to it? This is the question this thesis shall seek to answer.  

 In my view, one that is neither new, nor unique, nor unfounded, the reality of 

international life is that we live in a time where Northern conceptions of development and 

growth, which have their foundations in colonial project (Chapter 2 and 3), present a form of 

progress that requires the continuous exploitation of our natural resources for some vague 

unknown end. The IEL regime does relate to it by recognizing the ‘anthropogenic’
3
 hand in 

the current ecological crisis, however, where it falters is in its ability to challenge that same 

regime. Instead in the same breath it seeks to hold that the function of IEL is to enable the 

same. (Chapter 4). 

The main argument this thesis shall seek to present is that the basic premise of the 

current international order is to ensure the continuity of global economic growth, an agenda 

that finds itself quite prominently advocated in the IEL regime as well despite the 

understanding that such an economic regime was what led to the current state of the 

environment to begin with. The whole function of the IEL regime appears to ensure sustained 

growth, and all attempts to encourage a reduction of the same have been pyrrhic at best due to 

economic policies that encourage and enable the outsourcing and relocation of polluting 

industries abroad (Chapter 5 and 6). This, I shall argue, is due to the fact the IEL obligations 

are domestic in nature and outsourcing allows States to circumvent these obligations.  

This is further abetted by the repackaging of such outsourcing as investments and 

economic opportunities for the South by taking advantage of their lax or lack of 

environmental regulations, and which outsourcing is welcomed due to the need of Southern 

states to service their ever rising debt. This is further complimented by the International 

Financial Institutions (IFI), whose loans are conditioned with conditionalities meant to make 

Southern States attractive investment climates
4
 (Chapter 5). 

                                                           
2
 Jawaharlal Nehru, 'Inaugural Address At The Indian Society Of International Law' (1960) 1 Indian Journal of 

International Law 6. 
3
 Article 2, Objectives, 7 United Nations Framework Convention on Climate Change, May 9, 1992, S. Treaty 

Doc No. 102–38 (1992), 1771 UNTS 107 (hereinafter UNFCCC). 
4
 Jennifer Clapp, Toxic Exports (Cornell University Press 2001) 111.  
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 The predicament therefore is that the presentation of the problem of climate change 

and the environment in general is more often than not presented as a problem of resource 

management and economic growth rather than one that can adversely affect the existence of 

humanity as a whole. Solutions such as carbon trading and the creation of sinks is again to 

ensure that one can continue to grow and pollute because it can be offset by the above. And 

yet, one sees a continuous global rise in emissions, regardless of reductions in the Global 

North, because at the end of the day, this is a global problem (Chapter 6). As Frances 

Cairncross so aptly puts it: 

Nature is no respecter of national boundaries. Across those dotted lines on the globe, winds blow, rivers 

flow and migrating species walk or fly. The dotted lines may carve up the earth, but the sea and the 

atmosphere remain open to all, to cherish or plunder. When people in one country harm that bit of the 

environment they assume to be theirs, many others may suffer too.
5
 

Hence, it is important to understand the human aspect of climate change and environmental 

problems by looking into the International Human Rights (IHR) regime as that could aid it in 

giving it a more credible space for protection and global action (Chapter 7).  

1.1 Objectives  

This thesis has two objectives. Firstly, by drawing from the Third Word Approaches to 

International Law (TWAIL) movement, it shall seek to present a non-Eurocentric historical 

and contemporary account of IEL’s two main elements: International Law, from where it 

emanates from, and development, which it attempts to regulate. The purpose of doing so is to 

present a rationale and a historical background to the existing and continuing asymmetry in 

the International legal regime.  

Secondly, in light of the above, it is to understand deficiencies in IEL and the 

obstacles it faces in the shape of economic interdependency and how that is impairing its 

ability to tackle the problems of outsourcing and relocation of polluting industries to other 

States, and to find ways to strengthen the same by drawing on the already available tools in 

international law, such as those existing in IEL and in the IHR regime (Chapter 7).  

1.2 Delimitations 

IEL is a vast subject which consists of multiple treaties, agreements, hard law and soft law 

texts and principles. However, for the purposes of this thesis (with its focus on the 

development discourse), this thesis shall only look at the major international IEL treaties that 

emanated from the UN convened conferences, namely the Stockholm and Rio Declarations, 

                                                           
5
 Frances Cairncross, 'The Environment: Whose World Is It, Anyway?' [1991] The Economist 5. 
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and the three major climate change treaties, namely the United Nations Framework 

Convention on Climate Change (UNFCCC), the Kyoto Protocol and the Paris Agreement. 

Hence, wherever there will be a reference to IEL, it shall mostly imply reference to the 

treaties mentioned hereinabove.  

1.3 Methodology  

As laid out in the title of this thesis, I will be analysing the thesis question by drawing on the 

works of TWAIL scholars. The TWAIL methodology is described as a historically aware 

methodology taking an inter-disciplinary approach, and one that is meant to be 

confrontational and deconstructive.
6
 The function of TWAIL, in essence, is to mount a 

challenge to the current Eurocentric vision of International law.
7
 The purpose of this thesis 

therefore is to question and deconstruct not a treaty or a piece of international legislation per 

se, it is to challenge and deconstruct international law and with it IEL itself, and for that I 

would need to briefly delve into history, into politics and subaltern studies. Moreover, a 

doctrinal legal research method, (or the legal dogmatic method as referred to under in civil 

law systems) will also be used. 

 This thesis will also be heavily looking at examples from several different reports and 

academic texts so as to substantiate the arguments that shall be put forward in this thesis. I 

feel it is also important to clarify at this stage that several of my references will include the 

works and opinions of many scholars. These are views, assertions made by individuals, but 

these views, I believe, did act as the basis of many legal principles, and moreover, will aid in 

the presentation of a counter narrative to the Eurocentric account of the history of 

International Law, the development discourse and IEL. It were in essence views that created, 

influenced, and led to the establishment of the current regime of laws; the ink put down on 

paper has oft many a time been treated as almost divine revelation. Moreover, one can argue 

that it were views that legitimised and provided legality to political and international policies. 

Therefore, one cannot do away with these views as being irrelevant or unnecessary as even 

our own biases, our opinions are largely influenced and shaped by these views. Law, 

therefore, is the product of such views, shaped by years if not century’s worth of intellectual 

discourse and debate.   

 

                                                           
6
 See generally James Thuo Gathii, 'TWAIL: A Brief History Of Its Origins, Its Decentralized Network And A 

Tentative Bibliography' (2011) 3 Trade Law and Development Journal (National Law University, 

India).http://ssrn.com/abstract=1933766 
7
 Ibid. 

http://ssrn.com/abstract=1933766
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2. The Colonial Origins of International Law: Conquest, Colonization and 

the quest for legitimacy 

Through with the passing of colonialism and the expansion of [the] international society, Eurocentrism 

in thinking had become anachronistic, it still persisted…it is slowly but surely being recognized that our 

tasks are not done when declarations of independence are signed but they begin in real earnest after 

that…Political decolonization, in other words, has to be followed…by cultural and intellectual 

decolonization, by an appropriate awareness, recognition and reinfusion of the “colonial” learning in the 

other parts of the world.
8
 

Upendra Baxi 

In one’s study of International Law colonialism is hardly a subject of study; it is either hidden 

away, or given simply a passing reference as if it bared no relevance in the creation of 

International law. Take for example the doctrine of terra nullius, which was used to justify 

and in essence, legitimise the forceful takeover of native lands not on the basis that these 

lands were empty of peoples, but empty of European ideals of civilisation.
9
 Moreover, one is 

taught about Grotius, but not how the naturalistic version of law that he identified was diluted  

with a version of positivism that justified exploitation by reducing non-Europeans to 

‘savages’,
10

 and who hence required, nay, needed civilising.
11

 However, most importantly, 

one is not taught its history, a history responsible for its conception, a history responsible for 

its birth and a history which has shaped it, moulded it, and used it as a tool to provide an 

almost esoteric and divine legitimacy to one of the most violent projects of the European 

nations: colonisation.
12

  

The need to understand the colonial project and its link with the current regime of 

international law, to identify its paternity, soon began after the end of the Second World War 

and from the beginning of the process of decolonisation. This new school of thought, known 

as Third World Approaches to International Law (or TWAIL for short), led by pioneers such 

as the late Professor Ram Prakash Anand, Upendra Baxi, Mohammad Bedjaoui, to name a 

few, sought to demystify and challenge the so-called universal notion that had long been 

attached to international law. 

                                                           
8
 Upendra Baxi, 'Some Remarks On Eurocentrism And The Law Of Nations', Asian States And The 

Development Of Universal International Law (Vikas Publications 1972) xiii, 5.   
9
 Mark Frank Lindley,The Acquisition And Government Of Backward Territory In International Law Being A 

Treatise On The Law & Practice Relating The Colonial Expansion (Longmans, Green 1926) 40-41. 
10

 The usage of such terms as “native”, “other”, “primitive”, “uncivilized”, “backward”, “savage”, “barbarian”, 

etc. (without necessarily having them in quotes) will be done so to highlight their historical usage. 
11

 Antony Anghie, Imperialism, Sovereignty, And The Making Of International Law (Cambridge University 

Press 2005) 3-4.  
12

 Ibid 38.  
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The question TWAILers seek to answer is whether international law is fair.
13

 To this 

question, the answer has come back wanting as it was understood that due to its European 

origins, the function of international law was to cater for an asymmetrical world so as to 

maintain the colonial status quo. Therefore, it was necessary that this asymmetry be 

recognised and remedied.
14

  

 However, to challenge this Eurocentric system of international law is one thing, but to 

affect a change to a system propped up on the foundations of power, military might, and 

hegemony
15

 is not an easy task, yet it is an important one. Hence, it is necessary that before 

one can attempt to understand, evaluate and analyse one of its many offspring, one must first 

seek to understand International law itself. 

 

2.1 A Brief History of International Law  

Major Jackson:  Who gave Arumukamanakalam to you? 

Kattabomman:  I gave it to myself. Why should anyone else give it? 

Major Jackson:     And why did you seize five hundred sheafs of grain in Arunkalam? 

Kattabomman:  I took it to feed the birds. Is that so treacherous? 

Major Jackson:  Why did you steal the cattle of the Ettaiyapuram Zamindari?  

Kattabomman:  I drove them home to give milk to my children.  

Major Jackson:     And why have you not [paid] your taxes for the last seven years? 

Kattabomman:    The heavens shower rain; the earth bears grain; why should I pay for my land? 

Do you collect tax to command the elements? Does rain shower at your 

command?
16

 

From ‘The ballad of Virapandya Kattabomman’ 

The above extract is from a famous South Indian folk tale about Virapandya Kattabomman, a 

South Indian folk hero known for his resistance against the East India Company’s imposition 

of a tribute tax on all landed rulers of the area.
17

 Kattabomman was eventually captured by 

the British and subsequently hanged, however, his legacy as one of those who refused to 

kowtow to a new institution seeking to assert its authority on grounds of questionable 

legitimacy lives on. Moreover, in the exchange quoted above, Dirks explains that ‘we can see 

a fundamental difference in the definition of political authority and in the understanding of 

political legitimacy.’
18

 I quote this story here as in my opinion it presents an apt summary of 

                                                           
13

 Thomas M Franck, Fairness In The International Legal And Institutional System (Martinus Nijhoff 1994) 25-

28. 
14

 R.P Anand, ‘Preface’ in R.P. Anand (ed.), Confrontation or Cooperation? International Law and the 

Developing Countries, (Hope India Publications 2
nd

 Ed, 2011) ix-x. 
15

 See Sundhya Pahuja, 'Decolonizing International Law: Development, Economic Growth And The Politics Of 

Universality' (PhD, University of Melbourne Legal Studies Research Paper No 520 2011). 
16

As quoted in Nicholas B. Dirks, 'From Little King To Landlord: Property, Law, And The Gift Under The 

Madras Permanent Settlement' (1986) 28 Comparative Studies in Society and History 14. 
17

 Ibid 15. 
18

 Ibid. 



 

-6- 
 

the origin story of the current regime of European, positivist international law: from the quest 

to not only assert authority but to give that authority legitimacy. How does one then begin to 

deconstruct and demystify the same? One begins by looking at its conception and its birth, 

and what better place to look for it than in the annals of its ignored history. 

2.2 Natural Law and Subjective Reason: The Legitimization of the Spanish Conquest 

The origins of the modern positivist regime of International Law finds its roots in the need to 

provide legality and hence legitimacy to the so-called civilising mission known as 

colonisation.
19

 T.E. Holland correctly observes that this law of nations was not ‘concocted by 

bookworms, jurists and professors,’ but was created and elaborated upon by the deeds of 

‘statesmen, diplomats, prize-courts, general and admirals’
20

 and hence the task placed upon 

the European legal jurists was to give such actions legality.
21

  

Contemporary International Law’s predecessor, which is indentified as the law prior 

to the 1648 Treaty of Westphalia,
22

 did not provide the scholars of this particular time period 

with the requisite tools to legitimize the so-called project of colonization. This law, referred 

to as Classical International Law,
23

 had its roots in natural law which drew its legitimacy 

from an overarching morality as identified by Hugo Grotius.
24

 This school of thought 

strongly identified with the principle of justice and the belief that all individuals, regardless 

of their origins, religion, caste, or creed were bound by this overarching morality.
25

 Grotius 

sought to show that in natural law there is a ‘law audible in the voice of conscience, enjoining 

some actions, and forbidding others’, according to their ‘respective suitableness or 

repugnance to the reasonable and social nature of man’,
26

 and thereby is the dictate of what 

he referred to as ‘right reason’.
27

   

This law in essence sought to lay down rules of justice which were independent of 

any positive law of human institution.
28

 This is important to note, how Grotius dismissed any 

notion of institutions claiming to legitimize the law. For him, reason and human conscience, 

                                                           
19

 Anghie (n.11) 38. 
20
 As  uoted in B.  . A. R ling, International Law In An Expanded World (Djambatan 1960) 97. 

21
 Anghie (n.11) 38. 

22
M. Rafiqul Islam, 'History Of The North-South Divide In International Law: Colonial Discourses, 

Sovereignty, And Self Determination' in Shawkat Alam and others (eds.), International Environmental Law and 

the Global South (Cambridge University Press 2015) 24. 
23

 Ibid. 
24

Anghie, (n.11) 42.  
25

 Ibid.  
26

 Henry Wheaton, Elements Of International Law: With A Sketch Of The History Of The Science, Volume 1 (B 

Fellowes 1836) 34. 
27

 Ibid. 
28

 Ibid.  
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regulated by a natural morality was where this law emanated from, and consequently where it 

also derived its legitimacy from. Therefore, in the naturalist scheme, the sovereign’s sole role 

was the administration of the law, not its creation.
29

  

The point where this naturalistic scheme saw itself slowly being replaced with the 

modern positivist international law one sees today has been identified as beginning with the 

signing of The Treaty of Westphalia in 1648,
30

 which was entered into by the major European 

powers after years of bloody warfare. The influence of the Westphalia Treaty, it has been 

argued, provided a new framework for a European state-centric order in which the intellectual 

basis of international law drifted away from natural law and morality and towards 

positivism.
31

 This treaty divided Europe into a number of sovereign states and by doing so 

laid down the foundations for what would later be known as ‘the standard of civilization’
32

 

Furthermore, in order to maintain peace and order within this new Europe, an international 

law (that was more European than international) was created, and held that this: 

International law applied only to the sovereign states that composed the civilized Family of Nations
33

 

One can reasonably deduce that by definition the Family of Nations excluded the Global 

South and its people. 

However, where the Treaty provided the framework, the Spanish conquest of the 

Americas in the fifteenth century provided the impetus for the gradual shift from a natural 

moral law to the positivist international law one sees today.
34

  

One of the first to aid this gradual change was Francisco de Vitoria. Where he differed 

from his successors was that he still regarded (in his early writings at least) non-Europeans 

(or non-Christians) as equal to Europeans.
35

 Moreover, the differences between the European 

and non-Europeans were not treated as being a basis of conquest, and he, unlike his 

successors, did not view the legal systems of non-Europeans as being uncivilised, instead: 

 

                                                           
29

 Anghie (n.11) 41. 
30

 Islam (n.22) 26.  
31

 Ibid.  
32

Brett Bowden, 'The Colonial Origins Of International Law. European Expansion And The Classical Standard 

Of Civilization' (2005) 7 Journal of the History of International Law 1. 
33

Anghie (n.11) 35. 
34

 Islam (n.22) 24. 
35

‘Unbelief does not destroy either natural law or human law; but ownership and dominion are based either on 

natural law or human law; therefore they are not destroyed by want of faith...From all this the conclusion 

follows that barbarians in question cannot be barred from being true owners, alike in public and private law, by 

reason of sin of unbelief or any other mortal sin, nor does such sin entitle Christians to seize their good and 

land,’,  itoria as quoted from Anghie (n.11) 18. 
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the true state of the case is that they are not of unsound mind, but have, according to their kind, the use 

of reason. This is clear, because there is a certain method in their affairs, for they have polities which 

are orderly arranged and they have definite marriage and magistrates, overlords, laws and workshops, 

and a system of exchange, all of which call for the use of reason…Further, they make no error in 

matters which are self-evident to others; this is witness to their use of reason.
36

 

And thereby: 

What natural reason has established among all nations is called jus gentium
37

 

Vitoria thereby bequeathed the status of universality to natural reason and the system of 

divine law administered by the Pope found itself being replaced by the natural law system of 

jus gentium.
38

  

2.3 The Universality of European Natural Reason and Justification for Conquest 

To Vitoria, the discovery of the American Indians was a novel event which rendered 

Classical law obsolete and which hence required reform, and reform in a way so as to present 

Spanish forms of economic and political life as being universal. This was done by removing 

the perceived gap between the two cultures and placing them in a common framework so as 

to make the American Indians appear to participate in this system as equals.
39

 

Even though this version of the law put forward by Vitoria appears egalitarian and 

albeit he can be credited for not undermining the humanness or intellect of the non-European, 

he gave this ‘reason’ universality, and presumed that the law that emanated from therein was 

similar in nature and application by the Non-Europeans.40 The function of presenting it as 

thus was that any Indian attempt to resist Spanish incursion into their territory could be 

treated as an act of aggression and a breach of this universal law, and which breach could in 

essence justify Spanish retaliation.
41

 This so called universal law, one can conclude, was a 

unilateral order seeking to simultaneously defend, exploit, and punish a comrade who 

possessed neither the weapons nor the rules of this new order. 

                                                           
36
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2.4 The beginning of the Civilising Mission 

However,  itoria’s humanity was short lived and the culture of the American Indians now 

also started to appear imperfect, and hence to perfect it, war became a necessity.
42

 Moreover, 

to ensure that this ‘universality’ was not used against them, Vitoria rejected the argument that 

subjective belief in the ‘justness’ of war would suffice to render it just, as: 

 were it otherwise, even Turks and Saracens might wage just wars against Christians, for they think they 

are thus rendering God’s service.
43

 

Anghie identifies this to be the point where the elusive creature known as sovereignty found 

its genesis.
44

 Christian subjective reason created sovereignty, and as the natives did not 

posses this particular version of reason, they neither could claim sovereignty, nor claim to be 

sovereigns themselves.
45

  

The function of international law was now to create a standard of authority, of 

autonomy, to claim the same in power, however would be too crude, and hence where once 

Vitoria rejected the religion of Christianity as the basis of jus gentium’s legitimacy, 

subjective Christian thought, and hence reason, was now indentified as laying down the 

standard of sovereignty.
46

 When it came to the non-Europeans, it was argued that it was not 

that they did not possess reason instead, to put it simply, they possessed the wrong kind of 

reason.
47

 However,  itoria’s new version of international law was not enough for the 

purposes of endowing legitimacy to this so called mission, and subjective reason appeared 

too vague for the purposes of the same. Therefore, in order to give it absoluteness it had to 

emanate from something concrete and identifiable.  

2.5 The Dynamic of Difference and the Institutionalization of Positive International Law 

One can argue that  itoria’s use of language, such as stating that the conquest was necessary 

to allow the Americans Indians to reach their full ‘human potential’,
48

 laid the basis for the 

need to first establish a differentiation not only in the structure of the laws themselves, but 

between individuals as well. Once this difference was established, it was then used to show 

that non-European societies were resultantly uncivilized due to their inability to meet 

                                                           
42
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European standards of civilization and hence required civilizing. This need to correct the 

uncivilized is what acted as a basis for the legitimacy of the project of colonization, and is 

what Anghie refers to as the ‘dynamic of difference’:  

The postulation of a gap between the European and non-European worlds that had to be bridged by 

positivist international law.
49

   

Moreover, for the purposes of this positivist version of international law, the 

European Institution came to replace God, and the sovereign came to replace reason as a 

source of legitimacy.
50

 It was from here that nineteenth-century positivist jurists essentially 

sought to reconstruct the entire system of international law based on this new version of 

sovereignty.
51

  

However, the question still remained: where did the European institution gain this 

sovereignty from? If the European institution legitimizes the law, what legitimizes the 

European institution? The answer obviously could not be found in fact, hence answers 

resembling almost divine revelation seemed to be the only feasible reply. An example of such 

a presentation can be adduced from Thomas Lawrence who argued that European states had 

belonged to the family of nations ‘from time immemorial’
52

 and that: 

Many of them existed before the great majority of [modern international law’s] rules came into being. 

There was no need for them to be received formally among its subjects. Anything like a ceremony of 

initiation would have been wholly inapplicable to their case.
53

  

Sovereignty, therefore, became synonymous with existing European ideas of social 

order, political organization, progress, and development, and Lawrence’s appeal to ‘time 

immemorial’ aided in precluding enquiry as to how European states were deemed to be 

sovereign to begin with, presenting their standing within the international community of 

states as being akin to divine providence. 

2.6 The Cementing of mythology as fact 

How does one then dispel such a narrative? Simply by calling it what it is: fiction. Fiction 

used to legitimize, fiction used to assert authority, and fiction used to conquer. 

  The first such opposition against this intellectual attempt to bestow divinity to this 

new version of the International legal regime emanated from within Europe itself, and from 

none other than the English jurist, John Austin. Austin vehemently denied the existence of a 
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sovereign in the international legal system.
54

 To him the sovereign was one from where the 

law not only emanated from, but from where its enforcement was possible, and breach of 

which could be subject to sanction.
55

 The international legal system one can argue, cannot 

promise such an entity, nor could it ensure one without it being painted with draconian 

aspects. In one’s mind war can never be an acceptable form of enforcement or sanction, 

conquest never acceptable if its purpose is to subject non-Europeans, the so called 

‘uncivilized’, as punishment for the breach of subjective standards not known to them.  

However, the current successor of international law is testament to the fact that these 

criticisms came to naught, as the importance of protecting the legitimizing tool for the project 

of colonization trumped all, even if it meant disregarding fact and reality. It was now 

massively asserted that only the practice of European states could create international law
56

  

and as a consequence of which the Global South were now excluded from the realm of law. 

Now identified as being the exclusive preserve of European states, the Global South lacked 

both membership and the ability to assert any rights cognizable as legal.
57

 Positivist reasoning 

also attempted to hold that relations between the European and the Non-European World 

occurred entirely ‘outside the realm of law’ as: 

The law of nations no longer applied to semi-civilized or non-civilized nations. They were at best to be 

treated according to the principles of Christian morality.
58

   

Once the 19
th

 century positivist has succeeded in removing the non-European world 

from the international legal regime, the problem still arose as to how give legal cover to the 

claim that even non-European governance and control structures were not truly sovereign 

either.
59

 How could it be arrested within this jurisprudence that the barbarian nations, a 

‘wandering tribe with no fixed territory to call its own,’ a ‘race of savages,’ and a ‘band of 

pirates,’
60

 were not sovereign? This question posed a predicament to nineteenth-century 

jurists, whose understanding of positivism was patently affected by Austin. As these entities 

clearly satisfied the essential Austinian criteria of sovereignty, even Lawrence was forced to 

acknowledge that the wandering tribe might 

                                                           
54

 John Austin, Lectures On Jurisprudence: Or, The Philosophy Of Positive Law, Volume 1 (James Cockcroft 

and Company 1875) 177. 
55

 See John Austin, The Province Of Jurisprudence Determined (2nd edn, J Murray 1861). 
56

 Antony Anghie, 'Finding The Peripheries: Sovereignty And Colonialism In Nineteenth-Century International 

Law' (1999) 40 Harvard International Law Journal 22.  
57

 Ibid. 
58

 Ram Prakash Anand, 'Influence of History on the Literature of International Law', International Law and the 

Developing Countries: Confrontation Or Cooperation (Martinus Nijhoff 1987) 24. 
59

 ‘The task involved distinguishing sovereigns proper...’, Anghie  (n.11) 56-57.  
60

 Lawrence (n.52) 58. 



 

-12- 
 

[take] commands from other rulers … pirates, might be temporarily under the sway of a chief with 

unrestricted power;
61

  

The solution to this came in the narrowing of the criteria of what constituted 

sovereignty. Sovereignty was now dependent on one’s ability to show a clearly defined 

control over territory.62
 This in turn not only denied any claims the natives had over their 

lands, but also in a way established and legitimized the so called sovereign rights of the 

colonizers over native lands and thereby their resources. Whatever the extent to which an 

entity may have satisfied the other criteria of statehood, a failure to occupy territory would 

preclude that entity from being treated as sovereign. Control and jurisdiction of territory now 

took precedence even over control over individuals.  

2.7 Conclusion  

The function of the International law at that point in time was simply to maintain, regulate, 

and legitimize the project of colonization. Its reformation, driven by a rhetoric of secular 

divinity and esoteric doctrines, gave it an almost divine like sanctity. 

However, as it shall be noted in the next chapter, this civilizing has not ended with 

colonisation, a similar dynamic continues, of finding faults in the Global South and 

intervening to remedy it as one shall see with the evolution of the development discourse. 

 

 

  

                                                           
61

 Ibid. 
62

 Ibid 



 

-13- 
 

3. The Evolution of the Development Discourse  

Where did the narrative of ‘development’ emerge from? Why is development along the 

western model of progress propagated, as Pankaj Mishra questions, as the ‘norm of human 

existence?’
63

 And why was it that in the period after decolonization it was felt that 

development be regulated by the introduction of IEL? 

One cannot attempt to understand why IEL has been unable to go beyond soft law and 

aspirational statements, and moreover, why it continuously lacks the requisite mechanisms 

and forums for accountability and enforcement without seeking to first understand the thing it 

aims to regulate, and that is development. Moreover one cannot hope to comprehend the 

subject of development without first acquainting oneself with its predecessors, its other 

names. The concept of development, as I shall seek to argue and show in this chapter, is not a 

new thing, it is simply re-baptized to suit the needs of the time, rebranded and painted over 

with a new mission statement to give it a flourish of objective goodness and an erga omnes 

flair.  

Where the first chapter was a journey into the intellectual discourses that led to the 

creation of the current positivist international law, this chapter will discuss the link colonial 

policies had on the development discourse and its continuous re-christening to suit the needs 

of the time: where it began from the calls to civilise the uncivilised, then to modernise them 

out of their backwardness, and now to develop them out of their underdevelopment.  

This chapter will be divided into three sections. The first section will seek to outline 

the colonial and post-colonial critiques made against development itself; the second section 

will seek to present and understand the link between colonisation and underdevelopment; and 

the last section will seek to understand the contemporary variation of development. 

3.1 Section I: Development and Colonization: Third World Critiques and 

Analysis 

The function of this section is to unravel the concept of development out of its cocoon of 

universality by analyzing the works of colonial, post-colonial and authors of subaltern 

studies, both from the South and the North. It is imperative to isolate this concept with the 

tools of objectivity to understand why its claim of almost transcendence universality is not as 

infallible as it purports it to be. To quote Pahuja:  
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The significant element here is that the West claims for itself, and for its values, the status of 

universality. But the universal cannot speak, it has no voice of its own.
64

 

Therefore, let us be its voice.  

3.1.1 Development: A Third World Understanding 

The isolation of the development project and its historical link with the project of 

colonization can be seen in the early writings of colonial and post-colonial authors. One such 

author is Gayatri Chakravorty Spivak, one of the pioneering post-colonial authors after 

Edward Said, and  a scholar of Subaltern studies, who spoke of the project of development 

during the period of colonization as entailing ‘epistemic violence’, that is 

the construction of a self-immolating colonial subject for the glorification of the social mission of the 

colonizer
65

 

This ‘violence’, which received legal sanctity by virtue of positivist international law, whose 

morality now stemmed from the subjective reasoning of the European institutions,
66

 made 

permissible the killing and exploitation of the Other,
67

 their lands and resources for the cause 

of the project of colonization.
68

  

However, it has been recognized that in contemporary times, the interaction of 

concepts such as ‘developed’, ‘underdeveloped’, ‘growth’, and ‘progress’ with positivist 

international law allowed them to be bestowed with the mantel of universality, and aided in 

the removal and complete erasure of the violence they were conceived in.
69

 

3.1.2 Development as Evolution: A First World Presentation 

The process of development has been presented as a natural progression of a state’s life, of its 

‘evolution’.
70

 By treating the process of development as thus gives it an almost transcendence 

like quality making it appear unquestionable and even inevitable. 

This linkage of the western model of development with a historic inevitability has been 

referred to as ‘historicist’ by Dipesh Chakrabarty
71

. He makes this conclusion by referring to 
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Francis Fukuyama’s book, End of History
72

 as one clear example of the way the project of 

development have been cast in a transcendent way so as to present it as an inevitable 

evolutionary process. Chakrabarty further observes: 

Historicism thus posited historical time as a measure of the cultural distance (at least in institutional 

development) that [is] supposed to exist between the West and the non-West. In the colonies it 

legitimated the idea of civilization.
73

  

and in the current era historicism still legitimates the idea of development. 

3.1.3 Development as Replication  

In view of the above, Third World intellectuals have reached the conclusion that development 

appears to entail the replication of the Western Model of progress.
74

 To quote Mishra 

[western writers] conditioned to see their own societies as the apogees of civilisation, bring to Asian 

countries, assessing [southern countries] ... solely in terms of how far they have approximated western 

political and economic institutions and practices.
75

 

Furthermore, this presentation of the western model of development, which was 

viewed to form an intrinsic part of what has been referred to as the ‘religion of secular 

liberalism’
76

 received much criticism for its lack of morality. One such critique came from 

Rabindranath Tagore, who scrutinized this claim of betterment mainly from the colonizers’ 

frequent invocation of material achievement as empirical proof of their racial superiority and 

fitness to rule so called less advanced peoples.
77

 To Tagore, since improvement had come for 

the Europeans to mean little more than material increase, they could not begin to 

understand—or teach others—‘how to lead genuinely fulfilling lives’.
78

 This critique is not 

entirely untrue as the purpose of the mission of colonisation was the accumulation of 

resources, and the natives were often looked down upon for their inability to use their lands 
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for profit creation or economic gain.
79

 Tagore further holds that the perpetual scramble for 

profit and material gain that drove Western societies resulted in a ‘winning at any cost’ 

mentality that ‘abrogated ethical principles and made a victim of truth’.
80

 Western 

development, it’s version of progress, lacked not only moral, Tagore concluded, but spiritual 

connotations as well.
81

 In sum, one can argue, it lacked humanity due to its focus on 

economic gain rather than on distributive welfare and justice as it shall be illustrated in 

Section II of this Chapter.  

Mahatama Gandhi also showed his aversion to the western model of development by 

stating that: 

God forbid that India should ever take to industrialism after the manner of the West. If an entire nation 

of 300 millions [sic] took to similar economic exploitation, it would strip the world bare like locusts.
82

 

This criticism of the project of development was not limited to Southern authors. 

Northern authors also acknowledged that the mission of colonization was nothing more than 

a mission of economic gain.
83

 George Orwell notably held that the so called noble visions of 

empire were nothing more than a ‘money making concern’
84

: 

Imperialism ... is a sort of forcible evangelising. You turn a Gatling gun on a mob of unarmed ‘natives’ 

and then you establish ‘the Law’, which includes roads, railways, and a court house.
85

  

3.1.4 Development and Power: Southern self-definition and the need for Counter 

Narratives of Power 

It would be interesting to note that many early TWAILers, such as R.P Anand, did not view 

development entirely from the line of thinking presented above.
86

 To Anand, development 

entailed the ability to first reach the same standard, or the same economic level, as ones 

colonizer so as to enable one to grow and develop in a way which could allow one to create a 

counter narrative of power within the international community. As Pahuja explains, the Third 

World itself donned the mantle of under-development after attaining independence and this 
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self-representation was instrumental in pushing its own concerns onto the table by framing 

them in the context of development,
87

 or as Rist sums it up 

self-determination could only be achieved at the cost of self-definition.
88

 

This self-definition first received embodiment in The Declaration on Independence of 

1960
89

 which identifies the lack of development as a result of colonisation and accepts that 

the call for independence is based on the argument that colonialism ‘impedes the social, 

cultural and economic development of dependent peoples’. In other words, whilst seeking to 

discredit the project of colonization and thereby purporting to deny the alleged inferiority of 

the colonized people, the Declaration does so, I argue, almost in the same terms as Vitoria. 

Where Vitoria held that the civilising mission was meant to enable American Indians to reach 

their ‘full human potential’,
90

 the Declaration sought to deny the ‘inferiority’ of the Southern 

people, on the grounds that by equipping them with the tools of development, they would be 

able to transform themselves.
91

  

Moreover, in order to counter the challenges being faced by so-called European 

universalism, modern development discourse tapped into the logic of nationalism being 

mobilised in the struggles for independence by replacing the old order (based on race or 

civilisational status) with a new scale secured by ostensibly ‘scientific’ measures grounded in 

economics
92

 and thereby creating a new dynamic. Thus ‘Europe’ was replaced by the 

‘developed’ world and the uncivilised/backward natives with ‘developing’, with national 

statistics, due to their mathematical aura of objectivity, provided the basis of such a 

comparison and difference.
93

 

The dynamic of difference is thereby retained, and the only change one sees is simply 

in the terminology used,94
 as Adas holds 

the engineer and the businessman may have replaced the district officer and the missionary as the chief 

agents of the mission to civilize, it continued to be envisioned as an unequal exchange between the 
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advanced, rational, industrious, efficient, and mature societies of the West and the backward, ignorant, 

indolent, and childlike peoples of Africa, Asia, and the Pacific
95

 

3.1.5 Conclusion  

Development entailed a number of things to the Third World. It meant subjugation, it meant 

replication, it meant evolution, it meant self-immolation, and it meant the means by which 

one can create a counter narrative of power and international influence.  

Furthermore, it is now recognized that the project of development is no different to 

the project of civilization, and is no more than the continuation of colonial polices: the 

identification of the Other’s deficiencies in light of its inability to match subjective European 

standards of progress and intervening to remedy it. Moreover, it is the same model 

contemporary international law legitimizes and provides legal sanctity to, where 

interventionist economic policies now take the place of violent intervention, and where what 

one now immolates is not the self, but state sovereignty as will be further elaborated upon in 

the coming chapters.  

3.2 Section II: International Law and Colonisation: The Creation of 

Underdevelopment   

The developed and underdeveloped parts of the present capitalist section of the world have been in 

continuous contact for four and a half centuries. The contention here is that over that period Africa 

helped to develop Western Europe in the same proportion as Western Europe helped to underdevelop 

Africa.
96

   

Walter Rodney 

The purpose of this section is to look at how colonial polices created the disparities in 

development, or more so, its hand in the creation of the narrative of underdevelopment and its 

real world implications.  

3.2.1 The Economics of Empire
97

 

As Roman imperialism laid the foundations of modern civilization, and led the wild barbarians of these 

islands along the path of progress, so in Africa to-day we are repaying the debt, and bringing to the 

dark places of the earth, the abode of barbarism and cruelty, the torch of culture and progress, while 

ministering to the material needs of our own civilization.
98

  

Lord Lugard 

The above presents quite an apt illustration of the function of the colonial mission: in return 

for the gift of civilization, the native had to forgo their resources, their lands, and themselves. 

Moreover, coupled with the humanising vocabulary of progress, the colonizers could present 
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their intervention and the collateral demise of the local populations and its resources as 

acceptable.
99

 

The first function of positivist international law, as explained in Chapter 2 above, was 

to create principles rooted in questionable legitimizing tools so as to deny and dispossess 

native peoples any right in the lands or to the resources that had been theirs historically. 

These principles were then imposed by bayonet and bullet, and by 1919 nearly all the 

territories of the Pacific, Africa and Asia were under the control of the major European 

states.
100

   

Therefore, it requires continuous acknowledgement and recognition that the purpose 

of colonization was not to develop these societies, it was to exploit them. 

3.2.2 The Economics of Underdevelopment  

Our West India colonies, for example, cannot be regarded as countries …The West Indies … are the 

place where England finds it convenient to carry on the production of sugar, coffee, and a few other 

tropical commodities.
101

 

John Stuart Mill 

With colonization began the process of converting the colonized territories into suppliers of 

primary commodities and raw materials for the development needs of the European economy, 

and also, as markets for European goods.
102

 The theories of free trade and comparative 

advantage (which Ricardo and Adam Smith only created after the English had established 

their industrial pre-eminence
103

) aided in maintaining this status quo by being advocated as 

the ‘scientific explanation of reality’.
104

 In the beginning, these theories not only aided in the 

destruction of long-established native industries, but protected their own from competition.
105

  

One such example of this is how the British slowly destroyed the Indian textile 

industry by eliminating competition through an intricate network of prohibitive duties and 

restrictions, with taxes effectively discriminating against local cloth.
106

 The long-term 

consequences of these discriminatory policies on the local population can be adduced from 

Sir Charles Trevelyan declaration to a Parliamentary enquiry in 1840 when he held: 
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Have the English cotton manufactures interfered with the Indian manufacturers in the home market to 

any and what degree? – To a very great extent indeed … The population of Dacca
107

 has fallen from 

150,000 to 30,000 or 40,000 and the jungle and malaria are fast encroaching upon the town... Dacca 

which was the Manchester of India, has fallen off from a flourishing town to a very poor and small one; 

the distress has been very great indeed
108

 

This was not limited to the textile industry. The steel and iron industries also felt the burn of 

such economic policies.
109

 The duties imposed on Indian exports into Britain were (in spite of 

the free trade police being promoted at the time) 5 to 25 times higher than the duties that were 

allowed on British imports into India
110

; and where necessary 

the destruction was completed by physical means.
111

 

 The economic goals of colonialism were quite straightforward: to provide maximum 

economic benefit to the colonizing power at the lowest possible price.
112

 African colonies 

became significant exporters of minerals and agricultural commodities such as cotton, coffee, 

sisal and tea.
113

 However, to ensure that this supply of primary commodities to the Imperial 

markets remained uninterrupted, the need to control production from start to finish became 

the primary goal of the colonizers.
114

 This was achieved through the acquisition of massive 

land holdings and then converting them into virtual plantations (or mines) producing one or 

two crops (or mineral products) for export to Europe for their growing industries.
115

 

Colonialism, therefore, was about economic subjugation, and the ability to wrest control of 

the local economy from local rulers;
116

 improving the methods of production or strengthening 

the local economy was not considered of import.
117

 Driven by forces beyond his control, the 

local farmer could no longer decide for himself what resources to cultivate or what crops to 

grow. Instead, that decision was made in a predetermined market,
118

 and any gains made 

were drained off by colonial governments.
119
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Furthermore, this diversion of resources for the production of goods required for the 

imperial needs, also led to what has been referred to as ‘de-industrialization’
120

, which 

resulted in not only in the slow depletion of natural resources, but also had a detrimental 

impact on local industries.
121

 The Colonizers having appropriated all that was essential, for 

example, in India’s pre-colonial economy, did little to contribute to economic growth and 

laws pertaining to private property together with direct state control over production and 

distribution, removed the safeguards that had shielded small-holding peasant families, 

artisans and weavers.
122

 

 Albeit the individual subjects of the various colonial empires did experience some 

gains in wealth and standard of living,
123

 it was nothing comparable to the resources they 

produced and exported. It was said that Africa’s main export was its wealth.
124

 

One did see the export of technology and modern transportation to the colonies; 

however their function was to improve the transport of raw materials to the Imperial market 

and not for the improvement of the colonies themselves.
125

 The roads and railways 

constructed and operated by the Imperial government were often oriented towards the coast
126

 

and almost little or no development of railways occurred between or within the colonies,
127

 

as: 

They were built to extract gold or manganese or coffee or cotton. They were built to make business 

possible for the timber companies, trading companies, and agricultural concession firms.
128

  

These polices have substantially contributed to the creation of lopsided distribution of 

wealth by allowing European colonial powers to prosper at the expense of the colonized.
129

 

All investments made in the colonies were meant for the betterment of the colonizing state, 

not for the colony itself as can be adduced from the words of J.S. Mill: 

All the capital employed is English capital; almost all the industry is carried on for English uses; there 

is little production of anything except the staple commodities, and these are sent to England, not to be 
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exchanged for things exported to the colony and consumed by its inhabitants, but to be sold in England 

for the benefit of the proprietors there.
130

  

This historic legacy of economic disparity undeniably continues unabated under the 

current international legal regime, which necessitates the Global South to compete with the 

Global North that has developed itself through a method no longer available.
131

 

3.2.3 Development and the Mandate system: A Brief Overview  

After World War I, the maintenance of the colonies and its economic resources became of 

significant priority, as it was understood that the maintenance of future peace between the 

Colonizers depended to a considerable extent upon the internationalization of colonial 

policy.
132

 After the war, the future of the colonies of the defeated nations led to controversies 

between the victorious colonial powers such as the U.K. and France.
133

 In response, the 

League of Nations established the Mandate System.
134

  

The function of the Mandate system was to attempt to recreate the colonial structure 

in a different form and setting, albeit it was not explicitly presented as such.
135

 Moreover, the 

primary function of this change was to find compromise between existing and potential 

colonial powers and not on the liberation of peoples from foreign domination.
136

 The 

Mandate was in essence an administrative instrument to govern so called non-self governing 

entities and to supervise powers performing colonial and post-colonial administration in such 

territories.
137

 The League of Nations created a legal basis for agreement on administration of 

the relevant territories and resultantly institutionalised these policies by establishing the 

Mandate under article 22 of the Covenant of the League of Nations which reads: 

The best method of giving practical effect to this principle is that the tutelage of such peoples should be 

entrusted to advanced nations who by reason of their resources, their experiences or their geographical 

position can best undertake this responsibility, and who are willing to accept it, and that this tutelage 

should be exercised by them as Mandatories on behalf of the League.
138

  

These words, one can argue, are clearly an extension of the patronising attitudes of the 

Imperial powers. By declaring the Global South as being unfit to rule allowed the colonial 

powers to continue holding a legal claim not only in the territories of the Global South but 
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also its resources. The development of the mandated territories thus became the central focus 

of the Mandate System, and unsuprisingly, the resources of the mandated territories were 

conveniently characterized by Northern statesmen and administrators as belonging to the 

international community. This was also indicated by Chamberlain’s formulation of the dual 

mandate as developing new territories ‘for the Commerce of the World’
139

 or more 

accurately, for the commerce of the North.  

The economic importance of the colonies was further emphasized by two of the most 

eminent and notorious colonial administrators, Albert Sarraut and Frederick Lugard. They 

attempted to present the economic importance of the colonies not in the terminology of 

exploitation, but rather of development.
140

 They believed that the former policy would 

exhaust the colony, whereas ‘development’ would produce ongoing benefits for the 

colonizing states.
141

This terminology of ‘ongoing benefits’, one can argue appears to be quite 

similar to the current calls of sustainable development and the need to ensure the continuous 

renewability of non-renewable resources for the purposes of economic growth. 

3.2.4 The Mandate System and creation of a new Dynamic  

The Mandate system also led to the creation of a new dynamic of difference. Where in the 

nineteenth century the dynamic made use of racial and cultural concepts to differentiate, this 

new dynamic relied on economic categories
142

 with the ‘uncivilized’ now transformed into 

the economically backward.
143

 

Moreover, this new variation of the dynamic sought to present and justify the 

continued exploitation of native resources and lands on the basis that both the natives and the 

world in general would benefit from it.
144

 However, the fact remained that the terms of the 

exploitation would continue to be set by the colonial powers which would inevitably lead to 

the sacrifice of native interests.
145

 This was defended by the members of the Permanent 

Mandate Commission on the grounds that the ‘suffering experienced by native populations 

was more than justified by the benefits they would derive.’
146
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One can see the dichotomous stance taken by the Mandate Commission: while the 

sort of outright exploitation of native peoples by chartered companies, such as the East India 

Company, that took place in the nineteenth century was condemned, this new regime of 

unequal exchange, officially sanctioned by the colonizing states and codified in legal 

regulations, was considered completely acceptable.
147

 

3.3 Section III: Decolonization, Contemporary Development and the Birth 

of the Contemporary Dynamic  

In the early years of independence, the right to develop became a central theme in the policies 

of the post-colonial South. This can be evidenced by the early UN resolutions relating to 

Permanent Sovereignty over Natural Resources (PSNR)
148

and then from the South’s 

vehement opposition to the calls to regulate development by virtue of IEL.  

The function of this section is to educate the reader about the history of the creation of 

a new dynamic couched in the vocabulary of economic development.  

3.3.1 Decolonization, Economic Sovereignty and the Creation and Institutionalization of 

the Contemporary dynamic  

The early 1940’s saw some of the largest movements against colonization and for 

independence. With the promise of decolonization coupled with mounting pressure from 

nationalist independence movements, the South could finally assert themselves as sovereign 

states with a legitimate voice in the International community. However there was an 

understanding that political independence without economic sovereignty over resources would 

be useless.149 Moreover, there was an unequivocal acknowledgement by the South that  

the economic order created after the Second World War was inequitable, unjust and unreasonable; that 

they must get a new economic order which was more humane and would help them in their 

development.
150

  

In 1949, a new dynamic saw itself being identified in President Harry Truman’s 

famous Point IV Program.
151

 By identifying the South as ‘poor’ he declared:  

 

                                                                                                                                                                                     
Minutes of the Seventh Session, League of Nations Doc. C.648 M.237 1925 VI at p. 197 (1925) (hereafter PMC, 

Seventh Session) 200. 
147

 Ibid. 
148

 Permanent Sovereignty Over Natural Resources, G. A. Res. 1803, 17 GAOR, Supp. 17, U. N. Doc. A/5217.  
149

 Anand (n.102) 252-253. 
150

 Ibid. 
151

 Harry S. Truman: 1949: containing the public messages, speeches, and statements of the president, January 1 

to December 31, 1949, in Public Papers of the Presidents of the United States. 



 

-25- 
 

More than half the people of the world are living in conditions approaching misery. Their food is 

inadequate, they are victims of disease. Their economic life is primitive and stagnant. Their poverty is a 

handicap and a threat both to them and to more prosperous areas.
152

 [underline own] 

Take note of the underlined sentence, which purports to imply that the poverty of the 

Third World is a threat to the self-identified developed world. This poverty, created, 

identified and institutionalised by the self-proclaimed First World, was now, ironically, a 

threat to it, and now required remedying. This remedy, however, came in the form of 

replicating First World governance and institutional structures.  

Moreover where President Truman discovered global poverty, ‘the World Bank 

quantified’
153

 and institutionalised it in 1948 by defining countries with an annual per capita 

income below $100 as poor.
154

 Moreover, this difference was facilitated by securing the 

values put forth as being universal, in a new hierarchy anchored by the freshly minted, and 

ostensibly scientific, concepts of gross national product (GNP) and gross domestic product 

(GDP).
155

 

Poor countries therefore came to be defined as those lacking the ‘wealth of more 

economically advantaged nations’
156

 and because the self-identified First World was the point 

of reference, the gap was naturally enormous.
157

  

Moreover, the terminology received new names: the North was, conveniently, 

referred to as the Developed World, while the South the Developing. 

This perception, one can conclude, continues to define the development project, and 

just as the concepts of civilization and modernity were used before, the function of poverty 

was similar: to indentify a ‘dynamic of difference’, something lacking in the Global South 

and by virtue of which Northern invention could be justified. However, in order to prevent 

the same, the newly post-colonial states began to fight to ensure their sovereign right to 

control and use their resources.   

Development thereby became the underlying theme of not only, as one understood 

above, for the independence movements themselves, but for the full realisation of political 

and economic sovereignty post-independence. 

                                                           
152

 Ibid 114.   
153

 Ruth E. Gordon and Jon H. Sylvester, 'Deconstructing Development' (2004) 22 Wisconsin International Law 

Journal 9.  
154

 Ibid. 
155

 Sundhya Pahuja, 'Global Poverty And The Politics Of Good Intentions' in Ruth Buchanan and Peer 

Zumbansen (eds.) Law in Transition: Human Rights, Development and Transitional Justice (Hart Publishing 

2014) 35.   
156

Ibid 24.  
157

 Gordon and Sylvester (n.153) 12.  



 

-26- 
 

3.3.2 The fight for Third World Economic Sovereignty  

As it was noted in Section I of this Chapter, development was more than a political statement 

or an ambiguous goal, it was meant to be the tool through which the post-colonial states 

could not only help their people to emerge from the destitution and squalor the project of 

colonization had left them in, but its achievement was also meant to facilitate in the creation 

of a counter narrative of power.
158

  Therefore, the first step was to ensure sovereignty over the 

most fundamental tools of development: natural resources. 

Given that the natural resources were (and are) located principally in the Global 

South,
159

 there was an understandable fear that political independence alone would not aid in 

ending the continuation of the rhetoric of the mandate era, which characterized the resources 

of the mandate territories as somehow belonging to humanity as a whole
160

 and which could 

in a way justify further intervention. It was in this context that the post-Colonial states, 

commencing from the early 1950s,
161

 attempted to assert their exclusive right to control and 

exploit their own natural resources and which subsequently found articulation in the principle 

of Permanent Sovereignty over Natural Resources (PSNR). This principle finally took legal 

shape in the form of UNGA Resolution 1803 of 1962.
162

 Emphasis must be placed on Article 

1 of this Resolution which sought to challenge the so-called common property-esqe notion of 

natural resources as propagated by the Global North during the Mandate era by confining the 

function of native resources for national development only.163
  

The next step taken by the post-colonial states, which had now come to constitute a 

solid majority by the 1970s, was to attempt to modify and challenge the colonial born 

economic regime. Forming a new consortium, the Group of 77, which contained more than 

125 members,
164

 the post-colonial states used all the diplomatic pressure they could muster in 

their struggle for a new and more equitable deal.
165

 

Resultantly, in 1974 the Southern states succeeded in getting two resolutions adopted 

by the General Assembly which were UNGA Resolutions 3201 and 3202 (S-VI).
166

 The 

former resolution laid down the general principles for the creation of a ‘New International 
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Economic Order’ (NIEO) and the urged all member states to work urgently for the 

establishment of the same. The latter spelt out the programme of action to be carried out for 

the purpose of achieving the above so as to  bring about the maximum possible ‘economic 

cooperation and understanding among all States, particularly between developed and 

developing countries, based on the principle of dignity and sovereign equality.’
167

 However, 

these successes were superficial at best due to the non-cooperation of the Global North and 

then due to the subsequent Third World Debt crises in the 1980s as shall be discussed in more 

detail in Chapter 5. 

3.3.3 The Birth of the Bretton Woods Organisations 

In 1944, the Bretton Woods economists laid down the intellectual framework for the post-war 

global economy.
168

 This global economy would be driven by profit maximization through 

comparative advantage and dominated, unsurprisingly, by the industrialized states.
169

 

The first step taken to give this new global order structure began with the 

establishment of the International Monetary Fund (IMF) in 1944 and the World Bank in 

1945.
170

 However at the time of conception, the function of these new global financial 

institutions was limited to the reconstruction and development of a war-torn Europe;
171

 the 

plight of Southern states, most of which were under colonial rule in 1944 appeared to be of 

almost little or no concern.
172

  

However, with the emergence of the Marshall Plan in 1947 and the United States 

taking over most of the financing for the reconstruction of Europe,
173

 the Bank was led to 

pursue its secondary charge:  

...the development of productive facilities and resources in less developed countries.
174

  

The above is important to note, as Gordon and Sylvester hold, the evolution of these 

institutions, with their primary focus now the Third World, is a crucial aspect to the evolving 

paradigm of development 
175

 as this in a way justified and enabled continuous intervention 
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and control over Third World economic policies and thereby over its resources. This point 

shall be looked at in more detail in the following chapters.  

3.3.4 Conclusion 

One could adduce that the aim of this new charge does not appear to be the development of 

the third world itself, but rather, to quote from above, to enable the North to continuing 

intervening so as to make the South’s ‘resources and facilities more productive.’  

This call is not limited to the International Economic regime. As shall be 

demonstrated below, the need to make resources productive, or more so to make them 

sustainable to ensure their continued economic viability, has also been the essence of 

environmental laws, both domestic colonial era laws and more contemporary International 

ones.  
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4. International Environmental Law and the Continuation of the Rhetoric 

of Development 

The poor are not asking for charity. When the rich chopped down their own forests, built their poison-

belching factories and scoured the world for cheap resources, the poor said nothing. Indeed they paid 

for the development of the rich. Now the rich claim a right to regulate the development of the poor 

countries. And yet any suggestion that the rich compensate the poor adequately is regarded as 

outrageous. As colonies we were exploited. Now as independent nations we are to be equally 

exploited.
176

 

Former Malaysian Prime Minister, Mahathir Mohamed 

The above statement encapsulates the quite palpable tension between the developed and 

developing nations during the Rio Conference held in 1992, where the imposition of 

environmental conditions and standards upon development and development polices was 

perceived as acting to restrain the new-found capacity of the newly independent Southern 

states to finally grow and develop. 

From the examples presented above, it was understood that the attainment of political 

independence finally gave the post-colonial states the opportunity to develop themselves. 

However, the successes presented above came face to face with another attempt to regulate 

the use of their resources: IEL 

This chapter will be seeking to understand the IEL regime; however, as laid out in 

Chapter 1, the focus will be on the major IEL agreements, namely the Stockholm 

Declaration, the Rio Declaration, the UNFCCC, the Kyoto Protocol, and the Paris 

Agreement. The reason for doing so is to show and argue by virtue of examples that the focus 

of the major aforementioned treaties and agreements now appear to be largely focused on 

resource management and the protection of global growth. Moreover, the focus will also be 

on showing how the presentation of the ecological crises finds itself continuously framed in 

the context of development and protecting the right to continuous growth, and as a result of 

which the environment continues to be seen as of secondary priority and more incidental than 

primary in nature. 

4.1 The Colonial Origins of Northern Environmentalism and Sustainable Development 

Most legal academic texts often pinpoint contemporary IEL’s conception to the Stockholm 

Conference of 1972.
177

 However, in my opinion, as shall be substantiated from the arguments 

and examples presented below, it appears that the purpose and function of contemporary IEL 

is to enable the continuity of development led growth by calling upon the sustainable 
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exploitation of resources and which finds it origins in the project of colonialism. One such 

example can be found in the colonial era forestry laws. 

  Richard Grove, an environmental historian, notes in his seminal work titled Green 

Imperialism
178

 that the function of early colonial forestry laws was never about the protection 

of the forests themselves, and laws were in essence passed due to the fear of losing assets in 

the form of tradable timber.
179

.  

The first account of environmentalism has been traced back to the 1600s and 

emanating from the island colonies of Mauritius, St. Helena, and Barbados.
180

 By the mid-

1660s, as a consequence of extensive ship-building associated with colonial expansion and 

competition, much of Europe was facing a timber crisis. In response, it was decided that the 

supply of timber be redirected abroad to the colonies.
181

  

The resultant effects of rapid deforestation in the colonies found itself first being 

acknowledged in the eighteenth century.
182

 It was observed that the continuous logging and 

resultant deforestation resulted in quite palpable environmental problems such as soil erosion 

and floods,
183

 and the dry winds bought on by long periods of droughts were observed as 

destroying the crops grown on the plantations.
184

 The resultant soil erosion was noted to be so 

severe that:  

The soils of the island, it appeared, were quite simply disappearing into the sea.
185

  

It must be understood, however, that this concern had to more to do with the 

economic viability of the Islands than with the protection of its natural ecosystems.
186

  

 The first attempt to regulate and address the problem of deforestation came with the 

passing of the St. Helena Forest Act of 1731 (Forest Act).
187

 This act was meant address the 

rising goat population which was recognised as impairing reforestation efforts, and hence 

called for their complete destruction.
188

  

However, efforts to restore the ecology of the Island, which was made by drawing on 

the knowledge of the locals and the landlords who lived and worked there, faced continuous 
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opposition by the East India Company’s (EIC) directors, who even overturned penalties 

imposed by the local courts on individuals and corporations for violating the Forest Act.
189

   

However in 1794, the EIC polices saw a complete reversal when they directed the 

then Governor Brooke of the Island of St. Helena to start a reafforestation programme.
190

 The 

reasoning for doing so was because the EIC finally recognised the link between deforestation, 

the resultant soil erosion, and the incessant drought.
191

 Moreover, the use of the term 

‘posterity’ in the Company’s reasoning for taking such an action can be identified as laying 

the groundwork for the intergenerational aspect of the contemporary doctrine of sustainable 

development.  

The point of recounting these events is to identify the origins of the nature and 

function of the current regime of IEL and understand that it is neither unique nor 

contemporary in thought. The intergenerational aspect of sustainable development can even 

be traced as far back to the 1669 French Forest Ordinance.
192

 Moreover, the function and role 

of environmental legislation was to ensure the continuing financial viability of the colonies 

and to identity those specific ecosystems, which if overexploited, may be destroyed and could 

contaminate a range of resources, and which could ultimately end up damaging the wider 

global economy.
193

  

It is this lesson, the need to ensure the continuity of growth, that finds itself being 

replicated into the IEL regime today, and therefore no coincidence that the rise of 

contemporary IEL coincides with the decolonisation period of the 1960s and 1970s
194

 as the 

end of colonialism resulted in the dismantling of key mechanisms that had maintained the 

global movement and regulation of primary commodities and resources.
195

 

Moreover, as one shall note below, this insistence on development carries on from the 

colonial into the postcolonial era and into IEL’s ‘constitutive developmentalism
196

’ where the 

renewability of non-renewable resources and with it the need to protect global growth finds 

itself consistently reiterated, albeit in different terms and expressions.  
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4.2 The Birth of Contemporary IEL 

In the simplest of terms, IEL is defined as a field of international law regulating the 

behaviour of states and international organizations with respect to the environment.
197

  

However this thesis shall attempt to demonstrate that the function of IEL appears to be the 

regulation of the natural resources situated in the environment, and to legitimise, legalise and 

sanctify polices of resource exploitation, such as development by conditioning it with the 

term ‘sustainable’. This law does not purport to protect nature per se, but rather to ensure that 

natural resources can be made to be reused infinitely, an idea which rests in idealism if not in 

almost mythological fiction. IEL therefore appears complimentary to the current economic 

law regime and not in opposition to it. What I present above is my understanding of IEL as 

drawn from the arguments and facts that shall be presented below.  It is one of many as IEL 

is: 

A term everyone understands and no one is able to satisfactorily define.
198

 

The need to internationalise environmental laws came to the forefront in the 1972 UN 

Conference on the Human Environment held in Stockholm, Sweden (1972 Stockholm 

Conference).
199

   

The newly independent Southern States, however, came to Stockholm quite 

reluctantly
200

 and questioned the need for such a conference as they feared that their 

developmental aspirations would be ‘sacrificed on the altar of new geopolitical realties in the 

name of the environment
’
.
201

  It needs to be understood that what the Global South were 

ultimately contesting was not the conference itself, but its purpose, which was the elevation 

of environmental issues as a global priority.
202

 This to the Global South took away attention 
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from what they considered to be even more important issues, i.e. poverty alleviation, and IEL 

appeared to regulate the very means (i.e., development) of solving those issues.
203

  

However, much to their surprise, Stockholm ended up providing the Global South an 

unprecedented opportunity to present the Southern position on global environmental 

issues.
204

 The position that was thus adopted was that poverty is the worst form of pollution, a 

position which finds poignant encapsulation in the words of the late Indian Prime Minister, 

Indira Gandhi: 

We do not want to impoverish [the] environment any further, [but] we cannot forget the grim poverty 

of large numbers of peoples. When they themselves feel deprived how can we urge the preservation of 

animals? How can we speak to those who live in villages and in slums about keeping the oceans, rivers, 

and air clean when their own lives are contaminated at the source?
205

 

Furthermore, the attempt to impose restrictive environmental measures inflamed 

North-South tensions as the South viewed these restrictions as enabling the North to dictate 

how the South would use its natural resources, without providing neither technical nor 

financial assistance to resource the poor South, and without taking responsibility for the far 

greater environmental harm.
206

 The appeal, as Anand sarcastically observes, appeared to be 

along the lines that: 

...for the survival of mankind the poor developing countries should remain in a state of 

underdevelopment because if the evils of industrialization were to reach them life on the planet would 

be in jeopardy.
207

       

A compromise, however, was finally reached, and which compromise came in the form of a 

new variation of development: sustainable development. 

4.3 Sustainable Development: The birth of an Oxymoron  

The call for the protection of the environment post decolonization, or in other words, to 

ensure the continued economic viability of natural resources, led to the concept of 

development being modified to suit this new concern. This rechristening of development can 

be traced back to the early 1970s when the UN General Assembly, by the efforts of the post-

colonial states, proclaimed the Second UN Development Decade
208

 and the Founex Report 
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‘Development and Environment’ of 1971
209

 pointed to the linkage of long-term development 

goals and environmental protection.
210

 In 1972, the UN Stockholm Declaration on the Human 

Environment,
211

 specifically its Principles 9, 10, and 11, emphasized that the protection of the 

environment and economic development must be understood as compatible and mutually 

reinforcing goals.
212

 Particularly noteworthy in this respect is Principle 11 which states that: 

The environmental policies of all States should enhance and not adversely affect the present and future 

development potential of developing countries, nor should they hamper the attainment of better living 

conditions for all, and appropriate steps should be taken by States and international organizations with 

a view to reaching agreement on meeting the possible national and international economic 

consequences resulting from the application of environmental measures.  

Along with the above Principle, the calls for posterity, as found in the colonial era 

environmental laws, also found articulation in Principle 1 of the Stockholm Declaration 

which reads: 

Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment 

of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect 

and improve the environment for present and future generations... 

However, the first clear but legally non-binding commitment by states to sustainable 

development can be found in UNGA Res. 35/56 on the International Development Strategy 

for the Third UN Development Decade of 5 December 1980 which stressed in paragraph 41 

that  

[a]ccerlerated development in the developing countries could enhance their capacity to improve their 

environment. The environment implications of poverty and under-development and the 

interrelationships between development, environment, population and resources must be taken into 

account in the process of development.  

The conclusion one can draw from here was that without industrialization, being a 

pre-requisite to the Western model of development, one could not hope to protect the 

environment; that without first attempting to fix the lives of their people, the environment 

could not be helped, and was of a secondary priority. Even though it was recognized that this 

process of development was the root cause of the prevailing ecological crises, the Global 

South did not feel that this was their problem to remedy. It would however be unfair to term 

it as an eco-centric vs. anthropocentric battle, as the function of these laws and polices is 

primarily and inherently anthropocentric. As Kjellén puts it: 
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Environmentalists sometimes use the expression ‘saving the planet.’ This is not the problem, the planet 

will survive. The problem is the human species.
213

 

One can tell from here that the function of sustainable development was not meant to 

challenge the regime of exploitative development, but to make it amenable to the new found 

environmental morality of the North and at the same time ensure the continued use and 

exploitation of resources. Evidence of the latter can be discerned from the last sentence of 

Principle 11 of the Stockholm Declaration which emphasizes on the need to ‘reach 

agreement’ on the consequences the application of environmental laws will have on ‘national 

and international’ economies. The focus, therefore was, and still is, in ensuring continued 

global economic growth. 

One can understand why such a position was taken by the South, why, as the Ivory 

Coast held, it would prefer more pollution problems (in comparison to poverty problems), ‘in 

so far as they are evidence of industrialization’.
214

 As outlined in Chapter 3’s Section 1, the 

seed of subjective European modernity and development having once been sowed by the 

colonisers, who constantly used such subjective standards to belittle their culture and society, 

was seen by the post-colonial states as being the only way to challenge the North.
215

  

Moreover, as outlined above, the South, by first accepting its status as underdeveloped and 

backward, and then by asserting that only it could develop itself so as to enable it to reach the 

same standard as the Global North was one of the ways by which the South sought to 

legitimise its claim for independence.
216

 However, by doing so, it also unfortunately accepted 

an economic order dependent on exploitation and one which equates development with rising 

material consumption and not distributive welfare.
217

 

Eventually, it was the report of the 1987 World Commission on Environment and 

Development (WCED 1987) where one saw the articulation and creation of a principle to 

accommodate and give credence to the notion of this dichotomous aspiration, and which 

came to be known as sustainable development.
218

 Moreover, the WCED 1987 formally laid 

down and codified the concept of posterity into the terminology of sustainable development. 

Sustainable development therefore came to be defined as 
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Development that meets the needs of the present without compromising the ability of the future 

generation to meet their own needs.
219

  

4.4 Common but differentiated responsibilities and the Rio Declaration 

The Global South originally welcomed the WCED report as well as the concept of 

sustainable development with some scepticism
220

 but grew fond of it during the 1992 Rio 

Conference as they saw within it the opportunity to highlight their developmental 

aspirations.
221

 But even more importantly, it gave the South the opportunity to make the 

North recognise its major hand in environmental degradation as it was held that the current 

state of environmental pollution was primarily the result of industrialisation, whose initiators 

and beneficiaries were the North, and hence should largely be made responsible for 

remedying it. This demand came to be articulated in the Principle of common but 

differentiated responsibilities (CBDR) as laid down in Principle 7 of the Rio Declaration.
222

 

This principle essentially allows for the imposition of different environmental standards on 

the basis of one’s contribution to the environmental problem and capacity to remedy it, and 

which standards are obviously higher for the developed North than for the developing 

South.
223

 However, a bare reading of Principle 7 shows that despite Southern demands for the 

North to assume responsibility for its immense contribution to the major environmental 

problems, the North appears to have only grudgingly accepted this on the basis of its superior 

technical and financial resources while disowning responsibility on the basis of its historic 

contribution.
224

 However, this differentiation became even more vital with the discovery and 

acceptance of the phenomenon of Climate Change.
225

 

4.5 The Birth of Climate Change Law  

The attention surrounding the mapping and discovery of the ever growing ‘ozone hole’ over 

the Southern Polar region during the early 1980s led to the speedy negotiation of several 

international legal instruments to protect the ozone layer
226

 and to address the impacts of 

greenhouse gases on the global atmospheric system. In the late 1980s climate change saw 

itself as being firmly on the international agenda, and in 1988 the UN General Assembly 
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(UNGA) passed Resolution 43/53 on the Protection of the Global Climate for Present and 

Future Generations of Mankind.
227

 However, what is notable for the purposes of this thesis 

was the outcome of a further two years of arduous negotiations: the 1992 UN Framework 

Convention on Climate Change (UNFCCC).
228

 The UNFCCC was concluded in New York 

on 9 May 1992.
229

 It was opened for signature on June 1992 and came into force on March 

1994.  

4.6 The United Nations Framework Convention on Climate Change (UNFCCC) 

The main function of the UNFCCC was to attempt to reduce carbon emissions while 

acknowledging the disparities in global emission contribution and recognising that uniform 

standards were inappropriate to remedy of the same.
230

  

However, despite the recognition of such a differentiation, upon a bare reading, one 

can conclude that there appears to be no call on the reduction of growth per se in the 

economies of the developed nations. The Objectives, as set out in Article 4 of the UNFCCC, 

whilst recognising that economic development is a necessity in the South to enable the 

improvement of its people’s lives, in my opinion, it appears to lack in its recognition that by 

allowing continued growth in the North could further aggravate the problem. Instead, the 

need to protect and ensure sustained growth is called upon
231

 with sustainable development 

receiving a nod in Article 3(1). 

Moreover, Article 3(1)(f) requires States parties, whist recognising the harmful effects 

of climate change, to only take the same into account ‘to the extent feasible’ in all manner of 

economic development polices, with a view to minimize adverse effects ‘on the economy’. 

Here again, development takes centre stage, and any actions taken to protect the environment 

or mitigate the effects of climate change, must not effect one’s ability to develop or grow. 

Moreover, this article understandably appears to be worded in this way to ensure and not 

restrain the ability of the developing countries to develop so as to fix the problems associated 

with underdevelopment. However, this article also appears to allow this space to developed 

countries as well. Instead of using the CBDR principle to create considerations of a different 

sort for developed countries in terms of development, it implicitly allows them to carry on in 

the same path.  
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Moreover, in contradiction of recognising historic emissions, Article 4(2)(b) calls  

upon developed states to stabilize their emissions to 1990 levels. The use of 1990 as the 

baseline for mitigation, a baseline that grandfathers the historical emissions of the global 

North,
232

 essentially attempts to disown all past actions and historical emissions appear to be 

interpreted to begin from the year 1990.  

However, the differentiation did ensure that when it came to mitigation efforts, the 

developed nations would be duty bound to provide the requisite financial and technological 

transfers and aid to the developing countries in meeting the same.
233

 As the UNFCCC 

correctly recognises in Article 4(7)  

The extent to which developing country Parties will effectively implement their commitments under 

the Convention will depend on the effective implementation by developed country Parties of their 

commitments under the Convention related to financial resources and transfer of technology.  

As shall be outlined in Chapter 5, being in debt since their independence, the other 

function of development was revenue creation to service these debts. Therefore, it would be 

unrealistic for one to expect a developing nation to also finance mitigation efforts to protect 

the environment without financial aid and transfers if their current budget is not even enough 

to provide the most basic of necessities and provisions to its people.
234

  

4.7 The Kyoto Protocol 

Only a year after the UNFCCC entered into force, it came to be realized that the 

commitments in Article 4(2)(a) and (b) of the Convention were not adequate to counter the 

problem of climate change,
235

 and therefore negotiations on the Kyoto Protocol were 

launched by the Conference of the Parties (COP) at its first session in Berlin in 1995 when it 

adopted its decision 1/CP.1
236

 

The Kyoto Protocol
237

 was the first attempt by the international community to impose 

mandatory and binding targets on greenhouse-gas emissions for the world's leading 
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economies.
238

 However, this was not an easy fight to win. The ability of an international 

treaty to gain widespread support is counted as one of its achievements, and despite the fact 

that the agreement itself was approved in 1997, it did not enter into force until 2005.
239

  

The Kyoto Protocol hoped to combat the problem of rising emissions by setting 

internationally negotiated commitment periods during which each state would attempt to 

reduce emissions by a certain percentage and in view of the principle of CBDR, these 

commitments were binding for developed countries and no binding targets were set for the 

developing countries.
240

  

However, the Kyoto Protocol, while largely successful in Europe, was not able to stir 

most other developed countries demonstrably beyond, what have been referred to as, ‘no 

regrets actions’,
241

 and the United States, the largest emitter of greenhouse gases at the time, 

never ratified the Kyoto Protocol.
242

  

However, why did the US ultimately choose not to be bound by the Kyoto Protocol? 

One can argue that it was because it conflicted with its national interests, but more so, as it 

meant placing restraints on their ability to develop. This can be adduced by the statements 

made by the then US President, George W. Bush, who held that given the current energy 

crisis as well as ‘the lack of commercially available technologies for removing and storing 

carbon dioxide,’
243

 the US could not sign an agreement that would ‘harm our economy and 

hurt our workers.’
244

 The latter statement is an illustration of the constant tussle between 

economic growth verses the protection of the environment, and here economic growth was 

seen as being more important and the cost of mitigation efforts, it appears, were just too high 

for the United States at the time. One could argue that the United States’ reasons for refusing 

to ratify the Kyoto Protocol appear to echo the sentiments and reasoning of many post-

colonial states when they first opposed the creation an IEL.  
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The Protocol's first commitment period began in 2008 and ended in 2012. A second 

commitment period was agreed in 2012, known as the Doha Amendment to the protocol.
245

 

However, most developed countries declined to accept a second commitment period target 

under the Doha Amendment, namely Russia, Japan and New Zealand
246

 and Canada, in a 

surprise turn of events, withdrew itself from the protocol.
247

 As of 29
th

 December 2016, 75 

states have accepted the Doha Amendment, while entry into force requires the acceptance of 

144 states.
248

 Four years along the line, the Doha Amendment is yet to be effective.
249

 

However, despite the above, was the Kyoto protocol able to fulfil its functions? As 

per the World Development Report 2010: Development and Climate Change,
250

 the attempt 

to impose binding emissions did not have any major effect on curbing carbon emissions and 

instead in 2006, energy-related carbon dioxide emissions grew by 24%.
251

 One recent 

study
252

 did attempt to claim that Kyoto was a success (despite the fact that overall emissions 

had risen and that the largest emitter at the time of signing, namely the United States, had 

never ratified the Protocol) as the 36 member states with binding targets had mostly met 

them.
253

 However, what it failed to take into account was that the reduction in emissions 

could have been due to carbon leakages, (or more accurately, outsourcing
254

) and more so, 10 

of the 36 countries were only able to meet their commitments by purchasing carbon 

credits.
255

  

Furthermore, it appears that the attempt to impose internationally decided and binding 

commitments did less to reduce global carbon emissions and did more to deter States from 
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committing themselves any further. This is why the Paris Agreement introduces a totally 

different approach based on voluntary contributions, as shall be detailed below. 

4.8 The Paris Agreement, 2015 

During the 21
st
 Conference of the UNFCCC Parties (COP21), in November and December 

2015 international negotiations were concluded that resulted in the adoption of the Paris 

Agreement.
256

  

The Paris Agreement was exalted by the media as a landmark agreement.
257

 It is 

landmark, one cannot deny that, but not because of its ability to find effective and 

implementable solutions to the problems of rising global emissions but rather because it was 

a diplomatic success in its ability to garner enough ratifications within a year’s time to make 

it enter into force, unlike the second Doha amendment which has not yet entered into force. 

Moreover, the new Agreement may have garnered widespread diplomatic support, but its 

governance, as one shall see, takes a very laissez faire approach, with climate change efforts 

entirely dependent on each states individual capacity and more so, one can argue, on political 

will.  

However, the critical question in the context of this thesis is whether the Paris 

Agreement sought to at least challenge the exploitative development model.  

4.9 An analysis of the Paris Agreement 

During initial negotiations, a majority of the developed states wanted the chapeau of the Paris 

Agreement to be worded in a way that would not refer to the UNFCCC as a whole but only to 

its objective as stipulated in its Article 2.
258

 It has been understood that the reason such a 

wording was put forward by the developed nations was done so as to ensure that certain main 

and vital principles of the UNFCCC, including CBDR, would not be automatically applicable 

to the Agreement.
259

 Moreover, the language put forward has been thought to suggest that 

‘dangerous anthropogenic interference with the climate system’
260

 had not yet occurred. This 
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is quite disconcerting, because this was not only an attempt to legally deny Northern 

historical contribution to the current ecological crises, but it also attempted to artificially reset 

the clock on climate change.  

The developing countries on the other hand, preferred a formulation that read ‘to 

enhance the implementation of the Convention’,
261

 which would signify that the Agreement 

was not only under the Convention but also that the Convention had not been fully 

implemented to date.
262

 The developing states were hence trying to ensure that the Agreement 

was in some respect reflective of the quite palpable reality of climate change and Northern 

non-compliance. In the end, Article 2 presents itself as a compromise between the two 

positions and reads:  

This Agreement, in enhancing the implementation of the Convention, including its objective, aims to 

strengthen the global response to the threat of climate change, in the context of sustainable development 

and efforts to eradicate poverty. 
263

 [emphasis added] 

However, despite the success of the developing states in ensuring that Northern 

historical contributions were not swept under a carpet weaved of extensive political 

compromises, the response to climate change still finds itself being presented in the language 

of sustainable development, as can be deduced from the underlined sentence of Article 2 

which speaks of enhancing the response to climate change in the ‘context of sustainable of 

development.’
264

 It appears that as per the Paris Agreement, climate change efforts are not 

meant to mount a challenge to patterns of production and consumption, rather climate change 

efforts are meant to be structured in a way so as to make them amenable to continuous 

growth, with sustainable development taking centre stage. Moreover, in this most recent 

attempt to counter the problem of climate change, there is no call to draw back on 

development, no call to even question the end goal of development itself and instead the 

emphasis appears to lie in the need to ensure the sustainable continuity of national and global 

economic development, without acknowledging the hand development itself has had in the 

perpetuation of poverty and in the creation of the problem of global warming. 

4.10 2°C and the Intended Nationally Determined Contributions (INDCs) 

One other aspect of the Paris Agreement that is treated as ‘landmark’ was its commitment to 

ensure temperatures do not rise above 2°C.
265

 When it came to a long-term temperature goal, 
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several developing states, such as India, China, Indonesia, and Saudi Arabia initially did not 

support a long-term temperature goal of staying well below 1.5°C.
266

 This was because of the 

obvious concerns in relation to the restraint such a target would pose on their capacity to 

pursue economic development. They instead preferred the goal of keeping global temperature 

rise below 2°C.
267

 Unsurprisingly, developed states also preferred the latter.
268

 

To understand this one can argue that the state parties simply did not want to curtail 

their ability to develop, regardless of their status as developed or developing. One can adduce 

that the efforts to ensure that current temperatures do not exceed at all would mean a massive 

curb on development, on production and consumption, and hence on growth. This would 

have been understandably unacceptable. However, by agreeing to at least attempt to ensure 

that temperatures stay below 2°C is a graspable compromise, as this would give states leeway 

to continue developing, an excuse more like, to continue polluting, while hoping that 

advances in technology would aid them in curbing emissions.
269

  

However, what is even more interesting is that instead of imposing binding emission 

targets, or even laying down a framework for the member states to follow, this agreement, in 

a time when the problem of global warming is worsening, is when the international 

community decides to place the ability of deciding mitigation targets in the hands of states as 

can be seen with the introduction of the intended nationally determined contributions 

(INDCs).
270

 To safeguard national decision-making, the Agreement adopts a bottom-up 

approach, which in essence has been noted to reflect rather than drive national policy.
271

 

However, what is disconcerting, is that even though INDCs are to be prepared, 

communicated, maintained and reviewed ‘with the aim of achieving the objectives of such 

contributions’,
272

 the language of Article 4 falls short of actually binding state parties to 

implement their INDCs and nor does it appear that will they be sanctioned for not abiding by 

them.273
  

However, for the sake of argument, will the INDCs, if implemented by all and to their 

fullest, be more effective when compared with binding internationally negotiated 
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contributions? As per a 2016 report by the United Nations Environment Programme (UNEP) 

the implementation of the INDCs would lead to emission levels in 2030 that will likely cause 

a global average temperature increase of well over 2°C, and quite possibly over 3°C.
274

 

Furthermore, experts have estimated that these initial pledges would lead to warming of at 

least 2.7°C.
275

 While the commitments articulated in the INDCs reduce emissions compared 

with business-as-usual trajectories, they represent an actual increase in aggregate emissions 

over this period: namely a 45% increase from 1990 levels by 2030 and a 17% increase from 

2010 levels by 2030.
276

 What is interesting is that even the Paris Agreement recognises that 

the communicated INDCs are not adequate for the purposes of keeping temperature below 

2°C.
277

 Moreover albeit these initial pledges will be reviewed, it appears that it allows for a 

process of trial and error and, in a way, gives space for complacency, for if the initial pledges 

are not met, then maybe once reviewed and renewed, they may be able to meet those, and if 

not, another review, and this appears to continues on and on.  

It is another point altogether that the Paris Agreement contains no mechanism to 

ensure that states stick by with their INDCs, but what relevance is that when sticking with 

INDCs themselves have been shown to breach the 2°C commitment to begin with. However, 

it will be now for time to tell how effective this will be in the long run. 

4.11 The Fight for Indigenous Rights in the Paris Agreement  

It would be apt to begin by looking at the findings of a report published by the World 

Resources Institute in 2016.
278

 As per this report it has been shown that modest investments 

in Indigenous communities and ensuring the security of their land rights can reduce 

deforestation and prevent billions of tonnes of carbon emissions from being emitted every 
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year.
279

 The report further holds that humble investments needed to secure the forest rights of 

indigenous peoples and local communities will generate significant returns—economically, 

socially and environmentally.
280

 Yet, the protection of such rights is avoided out of fear of 

creating liability instead of recognising and incorporating the positive impacts it will have on 

the global environment. This allegation can be substantiation from the fact that during 

negotiations, the United States, the EU, Australia and other states pushed for Indigenous 

rights to be dropped from the binding parts of the agreement out of fear that it could create 

legal liabilities and which it subsequently was.
 281

 However, this resulted in massive protests 

from the indigenous groups and communities, with the most famous protest being on the 

Seine River in Paris.
282

 The pressure applied by the indigenous groups was so massive, and 

the backlash so extensive, that indigenous rights were resultantly incorporated back into the 

Agreement, however, due to pressure from Norway and other countries, it was resultantly 

moved from the main body of the text to the preamble which makes these rights only 

aspirational and therefore, non-binding.
283

  

This I feel is important to take note of as in fits in with the proposal I shall seek to 

make, by looking into the human rights regime as a source for accountability and as a more 

effective way to protect the environment. I quote this story as it is an excellent illustration of 

the point that by allowing members of the civil society, who feel no such link with their state 

of origin, and more to the universality of the environment and its resultant effect on the 

climate, if given the opportunity, can do wonders to ensure the protection of the environment, 

and put pressure on not only their own states but also other states, despite the influence such 

states may have in the international arena. The importance of human rights and its relation to 

the protection of the environment will be discussed in more detail in Chapter 7. 

4.12 Conclusion 

As has been pointed out, development continues to play a massive role in our international 

legal system, with even the IEL treaties analysed above being worded in a way that the 

function of IEL is more about protecting development and growth rather than the 

environment. Where even the Paris Agreement in its Article 2 holds that the protection of the 

environment must be done in the ‘context’ of the sustainable development, which ultimately 
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means that it should be done so in the backdrop of development, and in line with the goals of 

global growth.  

However, before finding the solution to correct the ineffectiveness of IEL, one will 

need to analyze how development has reached the point of being an unopposed policy of 

growth will be required to be analyzed to get the full picture. It will be demonstrated below 

how its acceptance by the South aided it in cementing it as a viable policy prescription for 

progress. For the purposes of the above, the next chapter will analyze the reasons which led 

to the creation of international economic independency and with it the slow loss of Third 

World Economic sovereignty and briefly, the impacts it has had on the environment of the 

Southern states. 
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5. The Creation of Interdependency and the Institutionalising and 

Legitimizing of Intervention:  The Abrogation of Third World Economic 

Sovereignty 

The North exercised complacency in relation to its commitment to aid and assist the South in 

meeting its developmental needs,
284

 and instead, it placed all responsibility of the South’s 

underdevelopment on its domestic institutions and governments.
285

 To add insult to injury, a 

sum to the tune of US$ 59 billion in external public debt was transferred to the newly 

independent States in the 1960s.
286

 Coupled with an interest rate set unilaterally at 14 per 

cent, this debt increased rapidly.
287

 

The debts were so massive that the function of borrowing subsequently shifted from 

development to debt servicing
288

 and any developmental polices, if and when applied, were 

meant for revenue creation rather for the purposes of debt-servicing rather than for 

welfare.
289

 

Resultantly, the destructive combination of initial indebtedness, a ballooning of that 

indebtedness and several other external factors eventually led to what is now referred to as 

the Third World Debt Crises.
290

 

5.1 The Third World Debt Crisis and Intervention 

This crisis inadvertently created the opportunity for widespread developmental interventions 

by the International Financial Institutions (IFIs) (namely the IMF and the World Bank) as the 

loans, now given to the Third World nations, were made conditional on the debtor nation’s 

promise to reform so-called inappropriate government policies.
291

 However, the function of 

these loans was to enable the debtor state to meet balance-of-payments difficulties rather than 
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for developmental projects
292

 and as the international debt crisis deepened, the IFIs became 

more intrusive.
293

 

It would be interesting to note here that the World Bank by its Articles of Agreement 

is barred from being involved in the legislative and policy making of borrowing nations.
294

 

However this was justified by a broad interpretation of the concept of ‘economic 

development’,
295

 and which thus allowed the World Bank, who identified Third World 

government policies as the primary obstacle to economic growth,
296

 to increase its scope to 

encompass policy initiatives such as family planning, legal and judicial reform, developing 

the private sector, health care, and education.
297

  

It was also at about this time that the IMF became deeply involved in the Third 

World, with its slow shift from exchange-rate body to a Third World surveillance 

organisation
298

 with the introduction if stringent austerity measures through its Structural 

Adjustment Programmes (SAPs).
299

 The SAPs were supposed to enable loan repayment but, 

just like the Bank’s loan conditions required restrictions on spending on food subsidies, 

domestic fuel subsidies and cuts in spending on health, education and the provision of basic 

services.
300

 Essentially, one can argue, anything, which did not enable revenue creation. The 

IFIs now command such a substantial level of control in the domestic policies of Third World 

States that they can also influence domestic legislative processes.
301

 

Despite these interventions, the debt crisis deepened and social tensions in indebted 

countries reached boiling point, with many erupting in mass riots.
302

 In response, in 1985, the 

US government put forth the ‘Baker Plan’.
303

 Under this plan, loan conditions, now being 

jointly devised and administered by the IMF and the Bank, were now required to be 
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structured in a way, particularly around foreign investment, that it specifically (and 

worryingly) negated the demands made in the PSNR debate.
304

  

5.2 Responses to failing IFI conditions and its affect on Economic Sovereignty 

In response to the failed outcomes of its prescriptions, the IFIs began to analyse these 

symptoms of regression and continuing depravation in the developing countries. The 

conclusion they subsequently reached was that it was not the development prescriptions 

themselves that were the problem, but rather their application.
305

 The IFI’s rebuffed 

explanations which presented the conduct or policies of the institutions themselves as the 

causes of these failures, instead, the IFIs eventually determined that the: 

failure to produce economic growth and/or reduced poverty derived from inadequacies inherent in the 

debtor societies – state, governance, law – as the cause.
306

 

To cite one example, in its 1989 report on sub-Saharan Africa, the Bank asserted that ‘a root 

cause of weak economic performance in the past has been the failure of public institutions’
307

 

and argued, even more explicitly, that  

[u]nderlying the litany of Africa’s development problems is a crisis of governance.
308

 [emphasis 

added].  

This newly identified ‘crises of governance’ now required remedying. This crisis in essence  

was the failure of the Third World to effectively replicate the First World,
309

 and to enable 

the Third world to do so, the World Bank and the IMF introduced initiatives to build 

‘pluralistic institutions’ that would perform functions in much the same manner as Western 

governments.
310

 This ‘good governance’ also stressed upon  marketization and privatization, 

as opposed to state regulation of the economy
311

, which one can also read to include to reduce 

regulation on development in the context of environmental protection.  Previous orthodoxies 

were thereby reversed and the need for import substitution and a strong state found itself 
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being replaced by export-led growth and a state that exists primarily to produce and supply 

goods to meet primarily Northern demands, support private markets and create attractive 

climates for foreign investors.
312

 These polices, it seems, appear to recreate and thereby 

maintain the plantation-esqu nature of the Global South.  

5.3 Foreign Investment, BITS and the further erosion of State Sovereignty 

One can tell from above that the loans were not enough to aid in revenue creation as most 

was spent on debt servicing. Therefore, with the decline of aid coupled with the non-

availability of capital resulting from defaults on foreign loans, developing countries began to 

court foreign investment.
313

 This was welcomed by large multinational corporations (MNCs) 

based in the United States who actively sought markets and cheaper production centers 

within the developing world.
314

 

It is important to point out that within the United States itself new corporate groupings 

became prominent and the ‘role of private corporate power became pronounced’ with huge 

corporations being able to dictate domestic policy.
315

 Coupled with globalization and a 

capital starved developing world, it became possible for the MNCs ‘in conjunction with the 

power of their home state to create international norms that were favourable to their 

interests’
316

 which was further made possible due to the lack and uncertainty of international 

rules and norms governing foreign investment at the time.
317

 Therefore to fill this vacuum, 

the World Bank together with capital-exporting countries, began to develop various 

guidelines, dispute settlement arbitration, and bilateral investment treaties (BITs) for the 

protection of investment.
318

  

However, the focus of these guidelines was more towards the protection of the rights 

of foreign investors rather than creating a just and equitable equilibrium between the rights of 

the investors and the needs and protection of the citizens of the host state. One can deduce 

this from The World Bank Guidelines on the Treatment of FDI 1992,
319

  and the International 

Centre for the Settlement of Disputes 1965 (ICSID).
320

 The former prescribes standards of 
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protection and treatment of FDI that host states are obliged to guarantee,
321

 and the latter 

allows foreign investors to gain direct access to an international dispute settlement forum by 

bypassing the national dispute settlement of host states.
322

  

The aforementioned rules regulating FDI were actually codified principles and 

international norms taken from the decisions of early international arbitration cases.
323

 The 

common point put forward by these decisions was, to paraphrase it crudely, that the laws of 

developing states were too primitive to interpret FDI agreements and BITs, and hence the 

‘internationalisation’ of these contracts was a necessity, despite the fact that early 

international cases vehemently opposed the internationalization of such bilateral agreements 

as one shall see below. This is the third area of regulation that was internationalized post-

decolonization. From development, to the regulation of resources and environmental law, the 

ability to govern agreements between two states now also saw itself being removed from the 

ambit of Third World jurisdiction. 

The first such judgment was the notorious arbitration case of Petroleum Development 

Ltd. v. The Sheikh of Abu Dhabi (1951).
324

 In this case, the question put before the tribunal 

was which law would govern the agreement in dispute. When it came to such questions, the 

law applicable was always, and undeniably, of the host state’s.
325

 However, this case decided 

to break from the norm on the basis, as Lord Asquith ‘magisterially pronounced’
326

 that: 

no such law can reasonably be said to exist. The Sheikh administers a purely discretionary justice with 

the assistance of the Koran; and it would be fanciful to suggest that in this very primitive region there is 

any settled body of legal principles applicable to the construction of modern commercial contracts.
327

 

In sum, the conclusion appeared to be that because the laws of the post-colonial states were 

still developing, or ‘primitive’
328

, it was best that a new branch of law be created to intervene. 

This reasoning was again used in Ruler of Qatar Award, where Sir Alferd Bucknill, observed, 

but rather less condescendingly: 

I have no reason to suppose that Islamic law is not administrated there strictly, but I am satisfied that 

the law does not contain any principles sufficient to interpret this particular contract.
329
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Why are the above judgements relevant for the purposes of this thesis? These are 

relevant because they seek to highlight the dichotomy so prevalent within contemporary 

international law. These judgements are few of the several examples of international law’s 

asymmetrical application when it comes to developing States. Derek Bowett, for example, 

states that ‘theory of internationalization’
330

 is vehemently opposed by developed countries 

entering into such international agreements to such an extent that: 

Before the Second World War the view that concession contracts operated on the plane of international 

law was heretical.
331

 

This view finds further substantiation from the Anglo Iranian Oil Co. Case (UK vs. Iran, 

1952).
332

 Here, just a year after the Abu Dhabi Award, the International Court of Justice (ICJ) 

declared that an agreement between a corporation and a state was nothing more than a 

concessionary agreement and hence could not be elevated to an international level.
333

 

It was the Texaco Award
334

 then that cemented (and legitimised) this dichotomy. 

Here, the arbitral clause of the agreement under dispute provided for the application of 

Libyan Law common to the principles of international law, failing which, the law applicable 

would be ‘the general principles of law, including such of those principles as may have been 

applied by international tribunals.’
335

  It be noted that arbitral clauses in previous BITs did 

make reference to ‘general principles of law’, however, this in no way implied that this could 

in essence result in the ‘internationalisation’ of the agreement and subsequently enable the 

circumvention of the host states laws.
336

 This, however, was exactly the conclusion made in 

the infamous Texaco Award and ‘general principles of law’ was interpreted to mean the 

application of international law to the legal relations between the parties.’
337

  

One also sees a reliance on ‘reason’ (as put forward by Vitoria) to justify the 

extension of, for example, English municipal law on international contracts by treating them 

as general principles of law. McNair identified that the applicable substantive principles of 
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‘respect for the private property and the acquired rights of foreigners undoubtedly constituted 

one of these general principles.’
338

 Lord Asquith further added to this argument by saying: 

 

But albeit English municipal law is inapplicable as such, some of its rules are in my view so firmly 

grounded in reason, as to form part of this broad jurisprudence -- this ‘modern law of nature’.
339

 

And thereby a new ‘natural law’ of contracts emerges, a law by which the law of the Third 

World is selectively replaced by the law of England through the invocation of ‘general 

principles of law’:
340

  

Startling consequences follow from this reasoning: not only is the concession not governed by the law 

of Abu Dhabi, but it could, rather, be governed by the law of England because that law represented the 

‘modern law of nature.’
341

  

New arguments were then also put forward by jurists detailing the many ways in 

which this internationalization could and had been achieved. One argument entailed that the 

nature of the contract itself was enough to make such a conclusion, such as an ‘economic 

development agreement’ between two states could be elevated to the international level, even 

when explicit reference was made to national law as the governing law.
342

  

Another argument was made by Professor Dupuy, who went even a step further than 

Lord Asquith when he held that the reliance on general principles was seen as a means by 

which ‘contractual equilibrium’ could be achieved between the investor and the contracting 

state, as the former could be  

protected against unilateral and abrupt modifications of the legislation in the contracting State
343

 

Contractual relations, it seems, could now even override legislative power.
344

 Moreover, 

provisions were now interpreted (and subsequently included) to prevent the state from 

exercising its usual sovereign powers: 

The investor must in particular be protected against legislative uncertainties, that is to say, the risks of 

the municipal law of the host country being modified, or against any government measures which 

would lead to an abrogation or rescission of the contract.
345
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and this, one can argue, can be seen as the hammering of the final nail into the coffin of Third 

World Economic sovereignty.
346

  

5.4 Examples 

The extent to which these new laws and international norms could limit the exercise of a 

state’s sovereignty and overturn even legislative initiatives can be adduced from the 

following examples.   

In August 2002, The National Assembly of Nicaragua unanimously suspended all 

private concessions involving water use, which is undoubtedly part of Nicaragua’s natural 

wealth and resources. However, the country was advised (or effectively required) by its 

creditors to privatise the State’s hydroelectric company.
347

 In Zambia, to avert the threat of 

alleged debt relief withdrawal by the IMF, the State national bank was privatised as required 

by its creditors despite a resolution from the Zambian Parliament opposing such privatisation 

in December 2002.
348

 Meanwhile, in 1996, the government of Papua New Guinea had to 

introduce a new forestry revenue system that the IMF required and it could not proceed with 

certain amendments to the country’s forestry law that the IMF did not want.
349

 

5.5 SAPs, Loan Conditions and Environmental Affects: A Brief Overview 

Development prescriptions, as propagated by the IFIs, consist mainly of conditions and 

economic programs that facilitate the operation of MNCs, international trade and encourage 

the opening of domestic markets.
350

 These agencies, as discussed above, have also 

consistently advocated that Southern governments reduce their social spending for domestic 

markets and instead re-tool production to service international markets.
351

 Encouraging 

export production thereby has led to the increased harvesting of cash crops, which can cause 

domestic food shortages and accelerate soil erosion,
352

 whilst the imposition of SAPs tends to 

make countries more dependent on imported goods and more predisposed to overexploit their 

natural resources.
353
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It would also be interesting to take a look at the World Bank’s Report on sub-Saharan 

Africa, tiled Population, Agriculture and Environment Nexus in Sub-Saharan Africa’.
354

 In 

his analysis of the report, Gavin Williams observes that the report does not even consider the 

consequences of the World Bank’s own strategies on continuing environmental 

degradation.
355

 The Bank, he further holds, does not even inquire into whether its own 

approaches, such as importing chemicals and mechanical technologies, might be unsuitable 

and even neglects to consider the consequences of chemical fertilizers and mechanized 

farming, and on the setting up of damns and irrigation projects.
356

 Instead, in a surprise twist 

of events, African women are identified as a cause of environmental destruction: 

Traditional attitudes have been translated into limited access by women to agriculture extensive advice, 

land titles, agriculture credit. The traditional place of women and her traditional role as food producer, 

fuelwood gatherer and water fetcher, may be impeding the intensification of women’s farming 

operations. Women continue to practice low-input traditional farming techniques, which prove to be 

harmful in terms of soil conservation, and ultimately in terms of agricultural productivity.
357

 

In view of the above, one can argue that the problems associated with African women 

retaining traditional roles has less to do with the environment (as traditional farming practices 

are more environmentally friendly than so called ‘progressive’ ones
358

),  and more with her 

not being as productive as they would like her to be. One can almost see a similarity with 

Lugards frustration at his inability to create demand in the colonies for European goods: 

Much to the frustration of administrators such as Lugard, the natives were often indifferent to the 

prospect of amassing large amounts of wealth and engaging in the sort of consumer behaviour that 

would create large markets for goods from the colonial centre.
359

 

Global institutions in hand with the global economy now exert profound influence 

upon the economies and ecologies of the Global South. For example, the need for foreign 

exchange earnings to pay international debt obligations has led to developing states to utilise 

agricultural land to grow cash crops for export, which damages farming methods,
360

 and 

allows overexploitation of forestry and mineral resources primarily for the benefit of 
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MNCs.
361

 Moreover, SAPs mandated by the World Bank and IMF have frequently had quite 

devastating environmental effects locally and have also furthered urbanization.
362

 Trade and 

the restructuring of rural economies have often displaced people from productive landscapes 

to overcrowded cities, primarily to supply urban industrial constituencies in the Global 

North.
363

 Moreover, what emerged as development prescriptions were essentially hand me 

downs from the West, from industries, to manufacturing techniques, which were either too 

expensive or environmentally unfriendly would be then exported into the South as 

prescriptions for progress and growth.
364

  

Furthermore, indebted, impoverished, and taking advantage of the South’s desperation 

for foreign capital, several states in the Global South have become magnets for polluting 

industry and hazardous waste.
365

 These include the petroleum and mining industries that have 

exploited the South’s resources for generations and as dumping grounds for hazardous wastes 

from the global North,
366

 which thereby reduces any such victories in the IEL to simply 

aesthetic in nature and pyrrhic in implementation. This outsourcing will be the topic of 

discussion in the next chapter. 

5.6 Conclusions  

In the context of this thesis and taking into account the above facts and examples, one may be 

able to formulate an understanding as to why the environment continues to take a back seat in 

many developing nations. Furthermore, if these states have trouble providing their people 

with basic necessities, how will they be able to focus on policies that promote the protection 

of the environment? Therefore, it is no surprise that developing nations continue to take on 

projects and opportunities that could have devastating long-term effects on the environment, 

if the short-term financial returns can aid them in their development and growth.  
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6. Soft-Law Environmental Principles and Economic Interdependency: The 

resultant outcome on the Global Environment 

Former World Bank chief economist Lawrence Summers wrote an infamous memorandum 

titled Let Them Eat Pollution
367

 wherein he advocated the relocation of polluting industries 

from the North to the South on the basis that the demand for a clean environment was lower in 

poor countries. As shall be demonstrated below, despite the fact that Principle 14 of the Rio 

Declaration discourages the transfer and relocation of harmful activities to other States,
368

 this 

advice seems to have become a practical policy tool for many in the Global North (and now 

some even in the Global South, such as China and India) so as to maintain and enhance its 

patterns of consumption and reduce emissions by relocating the rising environmental costs of 

the same to Southern nations. 

6.1 Outsourcing of Pollution 

The emergence of the western ecological consciousness in the 1960s and 1970s came from the 

acknowledgment of the unsurpassable ‘limits to growth.’
369

 These movements were successful 

in not only the incorporation and codification of environmental concerns within domestic law 

making, but also led to the recognition that the environmental problem was a universal one. 

Consequently an international forum emerged to counter the environmental problem at a 

global level, as one saw in Chapter 4, with the emergence of the UN led Environmental 

Conferences. These conferences attempted to bring to light the environmental dangers that are 

‘inherent in economic models of development and progress’, and how ‘the capitalist 

imperative towards reinvestment was crisis prone rather than productive of a sustainable 

future’.
370

  

These movements within the domestic sphere saw many successes. To take the United 

States as an example, after the Donora Fog in 1948, Americans began to fight to hold 

corporations accountable for pollution, and which fight saw victory in the shape of the 1970 

Clean Air Act.
371

 By virtue of this law, US based corporations became obligated to reduce 
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emissions,
372

 which resulted in cities like Donora, Pittsburgh, and Gary, Indiana becoming 

cleaner and healthier.
373

  

However, this did not mean a complete end to the polluting activities of these 

corporations. As a consequence of stringent domestic environmental laws, many American 

corporations decided to move their production overseas to the newly independent post-

colonial states.
374

 This was welcomed by the post-colonial states as they viewed these 

movements not as these foreign corporations taking advantage of their lax environmental 

regulations and infant legal systems, but by drawing on the need for development and 

economic growth coupled with the slowing of development assistance, viewed them, as one 

learned above, as investments that will aid them in their development. 

As corporations viewed stronger environmental regulations as being detrimental to 

their interests due to the high costs attached to it
375

they moved their industries overseas in the 

hopes of continuing the same methods of production in states that often lacked the desire, 

ability or financial resources to effectively implement environmental laws. Capital mobility, 

therefore, allowed toxicity to be shifted from the North to the South.
376

  

This callous attitude of corporations towards the environment can be evidenced from 

a survey conducted in the 1990s of American corporations who had factories in the Mexican 

city of Mexicali, situated just across the Mexico-U.S. border.
377

 This survey revealed that 

25% of US based corporations had relocated to Mexicali due to lax environmental 

regulations.
378

 In addition, 80% of furniture manufacturers who moved from Los Angeles to 

Mexico in the late 1980s cited environmental costs in their decision to move.
379

   

However, when one speaks of air pollution resulting from high emissions today, one 

probably envisions China. It would not be out of place to mention here that China is also the 

biggest exporter of goods worldwide.
380

 

In 2000, despite the objections of environmentalists and human rights advocates, the 

United States gave China the status of most-favoured trading nation.
381

 The then Clinton 
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administration defended this decision on the grounds that China would work on its 

environmental standards if the standards were voluntary.
382

 However, this assessment proved 

wrong, with President Clinton’s chief trade negotiator, Mickey Kantor, acknowledging that 

these agreements have helped exacerbate the greatest environmental crises of the 21
st
 century: 

climate change.
383

 According to a UN report from the Intergovernmental Panel on Climate 

Change published in 2014 (IPCC 2014) greenhouse gas emissions have grown twice as fast in 

the first decade of the twenty-first century compared to the previous three decades.
384

  

However, too often, the world points to China and even India as the drivers of these 

emissions, and holds that that there is ‘nothing we can do at home.’
385

 But in reality, most of 

the emissions in Asia come from the burning of fossil fuels from factories and industries 

manufacturing products for European and American markets. The aforementioned can be 

substantiated from the IPCC 2014, which notes that: 

A growing share of CO2 emissions from fossil fuel combustion in developing countries is released in 

the production of goods and services exported, notably from upper-middle income countries to high-

income countries.
386

  

In 2014 alone, the US imported 3.2 million tons of Chinese steel.
387

 The steel industry in 

China has been recognised as being responsible for almost half of the world production of 

steel
388

  and also as the second biggest emitter of carbon dioxide.
389

  

A leading Chinese environmental NGO, the Institute of Public and Environmental 

Affairs (IPEA), published a report in October 2012, which detailed the substantial pollution 

caused by apparel factories in contract with U.S. corporations for the purposes of export 

production.
390

 The report noted that subcontractors for well-known apparel companies, such 

as Ralph Lauren and the Disney Corporation, have not made any attempt to use pollution–
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reduction devices on coal boilers, which have massively contributed to the rising air pollution 

in China, and these corporations continue to discharge waste water filled with dyes and other 

pollutants into streams.
391

 These practices have been protested against by the Chinese 

citizens, but, as Loomis notes 

their government has little tolerance for these protests, which pleases foreign investors.
392

 

Here, an interesting observation made by Thomas Pogge would be apt to quote. It 

would be correct to state that the incentive (or rather the detriment) one may actualise in the 

application (or non-application) of a development prescription has considerable influence on 

domestic policy and law making. Pogge notes that socio-economic human rights, such as that 

‘to a standard of living adequate for the health and well-being of himself and his family, 

including food, clothing, housing, and medical care’,
393

 which one can argue, can also arise 

from lack of environmental safeguards, are currently ‘the most frequently violated human 

rights’.
394

 He further notes that ‘very poor people’ can cause ‘little harm or benefit to the 

politicians and officials’ who rule over them, and, as Pogge explains: 

Such rulers therefore have far less incentive to attend to the interests of the poor compared with the 

interests of agents more capable of reciprocation, including foreign governments, companies and 

tourists.
395

  

Bangladesh is another example. Touted as an emerging economy,
396

 it has too faced 

environmental disasters as a result of foreign corporations outsourcing production there. One 

cannot doubt that export-led production has in part helped Bangladesh’s economy, with its 

export-garment industry now generating $25 billion in annual revenue, and of which exports 

60 percent go to Europe, 23 percent to the U.S. and 5 percent to Canada.
397

 In Savar, 

Bangladesh today are two garment factories, two dyeing factories, and a textile mill, almost 

all making products for the Western market.
398

 Savar is also the place where the infamous 
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Rana Plaza disaster took place in April, 2013
399

 in which 1,135 people lost their lives.  Places 

like Savar have now come to be referred to as ‘sacrifice zones’, and have been known to be 

chosen by wealthy corporations primarily to absorb the health and environmental costs of 

producing goods for the global elite.
400

  

What does one hence learn from the handful of examples presented above? It is 

simply that the environmental costs of industrialization, and its affects, are now slowly being 

outsourced, and it means that while Northern consumers are safe from the costs of their 

consumption, the worlds’ poor continue to live with the risk of pollution.  

6.2 Consumption 

One has to pause, and take note of an important factor which has contributed greatly to rising 

emissions, and that is consumption. The IEL agreements analysed above often discuss the 

obligation of each state to curb their carbon emissions in the domestic sphere, i.e. in 

production, and to attempt to consume sustainability. One can reason that a state reliant on 

aid and loans would not have been able to produce to such an extent so as to cause a rapid 

acceleration of their carbons emissions, so how? This could be through the relocation of 

Northern based industries presented as foreign investment. Because there is demand for 

particular goods in the North, the South becomes the supplier, and therefore, also the one who 

has to bear the sacrifice of its natural resources and its environment to meet Northern 

interests and demands in the hopes growing and developing.  

One can argue that this presents a continuation of colonial policies that J.S. Mill once 

advocated when he crudely referred to the West Indies as simply places to grow supplies for 

the Imperial West.
401

 However, did this benefit the South? The cases of China and India (who 

recently overtook the United  ingdom’s economy
402

) is proof that it has. The price paid 

however, came in the form of their environment, with the capitals of Shanghai and New 

Delhi now being recognised as two of the ten most polluted cities in the world.
403

  

 Moreover, it is not that Northern consumption was never acknowledged. The 

principle of CBDR was essential as it was able to make the North admit and acknowledge its 
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historical contribution to the degradation of the environment and commit itself to aid 

Southern states in meeting their development needs. The main problem however is that the 

North has been largely non-responsive.
404

 One such example is the commitment made in 

relation to financial transfers to aid the South in sustainable development. In 2015, a climate 

finance report produced by the developed country-dominated Organisation of Economic 

Cooperation and Development (OECD) asserted that the USD100 billion per year 

commitment by developed countries had almost been met.
405

 However, a Discussion Paper 

produced by the respected Climate Change Finance Unit of the Department of Economic 

Affairs of the Government of India described the OECD methodologies used as 'inconsistent 

with the literature and best practice and even ‘bent’ in ways to find more flows than 

reality’.
406

 Marjorie Williams, in her review of the report points out that the OECD report 

was counting mainly private investment than actual transfer of funds for the purposes of 

mitigations efforts.
407

 It is an understood fact that private investment, more often than not, 

results in a net outflow of resources rather than an inflow, which would be an obvious 

conclusion from the word investment itself as it in essence expects a higher return to what 

was initially invested.
408

  

6.3 Northern Consumption: Affects on the Global Emissions 

As demonstrated above the Global North has been able to maintain its standards of living and 

growth by simply outsourcing its production where production is cheaper to carry out. This 

point finds affirmation in a study presented before the National Academy of Sciences of the 

United States of America in 2010 where its authors note that in terms of global equity: 

the prosperity of developed countries was not only founded on two centuries of fossil fuel emissions, 

but also in some cases is now being maintained by emissions produced in developing countries.
409
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The environmental impact of this phenomenon now finds itself being put forward as 

scientific fact
410

 and received affirmation by the IPCC 2014 which noted that a 

disproportionate part of the GHG emissions arise from the production of products consumed 

by a relatively small portion of the world’s population.
411

 This also finds itself illustrated by 

the great disparity in the per capita carbon and the ecological footprint between regions and 

states at different income levels.
412

 

6.4 Northern Consumption and International Trade 

The IPCC 2014, the United Nations Conference on Trade and Development and the World 

Bank,
413

 have acknowledged that the main factor linking outsourcing and consumption is 

trade. The IPCC 2014 also held that a growing share of total anthropogenic CO2 emissions is 

released in the production and transport of products that are traded across international 

borders.
414

  

In a report presented before the Proceedings of the National Academy of Sciences in 

2010 titled Consumption-Based Accounting Of CO2 Emissions
415

 it was shown that 

approximately 23% of all CO2 emissions from fossil-fuel burning, were emitted during the 

production of goods that were ultimately consumed in a developed country.
416

 In China 

alone, 1.4 Gt of CO2 emissions were linked to consumption in other countries/regions,
417

 

notably, the United States, Western Europe, and Japan.
418

 

In a more recent study presented at the 3
rd

 International Conference on Environmental 

and Economic Impact on Sustainable Development, 2016, titled The impact of trade openness 

on environmental quality: an empirical analysis of emerging and developing economies
419
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the authors demonstrate that when trade, economic growth and FDI undergo a considerable 

surge in the emerging and developing economies (EDEs), it also had a major impact on the 

environmental quality.
420

 They explain that in spite of ‘concerted international efforts’ to 

reduce greenhouse gases ‘including the  yoto Protocol’, carbon dioxide emissions by the 

EDEs saw a rise from 6497.2 mega tons in 1990 to 11101.29 mega tons in 2000 and reached 

a whopping 18792.79 mega tons in 2010.
421

 The authors conclude that this surge can be 

pinpointed towards trade openness, economic growth and FDI.
422

 

The above is critical to take note of as it not only reinforces the point of the already 

large global disparity in per-capita emissions but also illustrates the fact that despite apparent 

efforts to decarbonise by the North, the consumption of internationally traded goods tends to 

equalize the carbon intensity of emissions.
423

 This then reveals the ‘incompleteness of 

regional efforts to decarbonise’
424

 as it is simply being offset by unsustainable consumption 

patterns within the global North. 

But why is this of relevance?  uantifying the North’s ecological excess assists one in 

demonstrating another worrying aspect of international economic law and Northern 

consumption patterns, and that is that much of the environmental damage done to the global 

South is caused by export-oriented production to fulfill Northern demands and wants, rather 

than by Southern consumption to meet local needs.
425

 Although it is Northern consumption 

that is responsible for the vast majority of the world’s ecological destruction, ‘distance and 

wealth tend make these consequences invisible to its beneficiaries.’
426

  

6.5 International Environmental Law and Reponses to Northern Consumption 

Northern living standards along with their consumption patterns were never decisively 

questioned; indeed they were the template and the cure for Southern underdevelopment
427

. 

Rist reaffirms this claim by observing that when the concept was being fashioned, the 

Brundtland Commission failed in one of its principal missions  

 

to seriously and critically interrogate the lifestyles and ecological ethos of the affluent in both the 

global North and global South
428
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which includes the outsized consumption patterns common of the global North.
429

  

It has further been recognized that with respect to both present and future needs, the 

outcome of the Commission which came in the form of a report titled ‘Our Common 

Future
430

’ did not adequately distinguish between the vastly different ‘needs’ of the global 

North and the global South: essentially, between the human needs found in much of the 

Global South versus the consumer wants that are at the core of consumption in the Global 

North.
431

 In sum, whilst recognizing that ‘painful choices had to be made’, there was 

insufficient discussion, as it was noted above, of the processes that industrialized countries 

might undertake to modify their problematic consumption patterns.
432

   

However, it was with the adoption Agenda 21
433

 that the outsized global footprint and 

the unsustainable patterns of consumption of the global North was formally recognized, and 

further called upon measures to be taken to remedy the same.
434

 Agenda 21 was to be a 

‘blueprint for action’ that the international community would undertake to make development 

sustainable. Similar calls were made in Johannesburg in 2002 and yet again at the 2012 

United Nations Conference on Sustainable Development (Rio+20).
435

 

Yet agenda 21 and its progeny failed to have any effect on consumption patterns, 

despite a number of initiatives and increasing awareness of the issue. Indeed, a 2012 study 

co-funded by the European Commission
436

 found that Agenda 21 had little if any impact on 

unsustainable consumption and that
437

 

while Agenda 21 has acquired considerable coverage amongst nation states, its implementation remains 

far from universal or effective
438

 

Moreover it was noted that private consumption has only continued to expand, and 

with it global emissions.
439

 

A bare perusal of the most recent and major IEL treaties which aim at reducing 

emissions, notably the Kyoto Protocol and the Paris Agreement, 2015 show that they both 
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appear silent on the effect consumption has on rising global emissions and its link with the 

problem of climate change and global pollution. In the Paris Agreement, any 

acknowledgement of consumption is generic with the Paris Agreement simply recognizing 

that 

sustainable lifestyles and sustainable patterns of consumption and production, with developed country 

Parties taking the lead, play an important role in addressing climate change
440

 

The focus of such multipartite treaties appears to be entirely upon domestic efforts, 

and international efforts are aimed only towards aiding the South to develop in a sustainable 

manner. However, there appears to be no elaboration on the fact of the link between Northern 

consumption and Southern production. One could argue that consumption based emissions 

treads on the jealously guarded principle of free trade coupled with domestic economic 

growth. Hence, calls to limit trade based production would be asking to ultimately reduce 

growth and put to question the benefits of free trade, (which is forcefully pushed by the IFIs 

as a means to develop) and something which could be considered unacceptable to both the 

North and the South.  

6.6 Some observations 

It is here then that one recalls the words of Tagore
441

 when he said that colonial development 

policies in essence lacked ‘humanity’ as it ‘abrogated ethical principles and made a victim of 

truth.’
442

 How could this not be truer when the developed world continues to makes use of the 

economics of outsourcing to maintain its standard of living yet refuses to have itself held 

accountable and even refuses assist the South in a constructive way? Where on the one hand 

it admonishes the South for its rising emissions and yet on the other hand it benefits from the 

same. Northern environmentalism can be described as a dichotomy at best, and the above 

mentioned facts and arguments, I argue, can provide substantiation for this claim.  

Furthermore, the fact that IEL consists majorly of soft law principles and aspirational 

statements and which do not attract any penalty, yet, on other hand, a breach of international 

financial obligations or inability to meet debt servicing requirements can condemn a state to 

further destitution and squalor is why, one can argue, that IEL commitments do not command 

the influence for effective change in the domestic and international context.  
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The benefits of polluting industries shifting from the North to the South are given 

more value than the long-term environmental detrimental effects of the same. The mindset 

has become that if we allow for our resources to be exploited, for our air to be polluted and 

our rivers to be dumped in the short-run, the long-term economic benefits will allow us to fix 

these problems. Moreover, the term mitigation is also problematic as it entails the correction 

of the outcomes of an activity rather than a complete reframing and reform of the same. This 

is why, in my mind, IEL, due its dichotomous stance, and its norms being framed more in a 

the way to be amenable to the existing economic regime found on the foundations of 

exploitative colonial polices, has been a weak guardian in the fight to save human beings 

from the destructive effects of global warming and continuous environmental degradation.   

What can then one conclude from all that has been presented above? In the author’s 

opinion, economic interdependency is an illustration of the fact that just like development, 

the problem of the environment and climate change is no longer a regional problem, but 

rather an international one. Domestic pledges will do little to curb emissions if states can 

make use of outsourcing to transfer their emissions onto a state willing to take them on. Even 

with the most recent COP21, one can argue that one has yet to see a substantial and 

substantive call or push to rethink the current process of development.
443

  

Similarly, certain parts of the North disregard IEL commitments as a burdensome 

constraint on their ability to further grow
444

, to further consume, or rather, to over-consume, 

and any successes one sees in the North in relation to cleaner environments or decreasing 

emissions is simply by virtue of an international economic regime that allows the 

environmental cost of rising growth to be outsourced. To borrow from Beyerlin, it appears 

that the “[i]ndustrialized states” imagine that they “possess the economic and technological 

means for mastering the worst effects of climate change:
445

  

Perhaps this is why they keep on pursuing policies aimed at furthering their own economic growth and 

welfare. Thereby they neglect the urgent need of altering their lifestyles and desisting from accustomed 

unsustainable patterns of production and consumption that are at the root of global warming and other 

global environmental problems.
446

 

6.7 Conclusion   

What is then one to do when states are consistently driven by national interests and which 

national interest is more often than not dictated by development and the so-called virtues of 
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economic growth? In my mind, the answer is to shift the tools of accountability from states to 

citizens themselves, it is to empower citizens to not only hold their home state responsible, 

but rather all those states as well who ultimately benefit from the destruction of the global 

environment.  
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7. Solutions  

The lesson one takes away from all the previous chapters is that contemporary international 

law will continuously be in conflict with the need to protect the environment as contemporary 

international law finds its basis in colonial policies that exalt civilization / modernity / 

development which enables, justifies, legitimizes and thereby institutionalizes exploitative 

economic growth.  

 Then it was outlined that albeit the destructiveness of colonial policies was recognized 

by the global South, after attaining independence the global South understood the need to 

embrace these policies as it could enable them to create a counter balance of power within the 

international community. However, the price paid came not only in the slow destruction of 

the environment, but also in the further perpetuation of their perceived underdevelopment and 

with it the further impoverishment of their people. 

Moreover, it was demonstrated that despite the recognition of the role of development 

in the ecological crises, the major IEL treaties analysed above continue to be worded in a way 

to protect development. States continue to be dictated by the mantra of economic growth and 

in a world of economic interdependency, it would be not be untrue to say that no state would 

dare challenge another or hold it accountable for the destruction of its environment if this 

destruction benefits them too. Hence, as one previously concluded, States are then perhaps 

not the best ones to protect the environment, and therefore the power to protect the 

environment and to ensure the effectiveness of laws that protect the same should be vested 

onto individuals. Therefore, I propose the inclusion of a human rights based regime within 

the IEL regime.  

When I speak of rights, this does not mean that I shall attempt to advocate for the 

right to a clean environment in isolation, but rather, the focus will be on existing universally 

recognized human rights and their link with the environment and how the latter is an inherent, 

if not inseparable, characteristic of the most fundamental human rights for the purposes of its 

full realization and implementation. This, I argue, will do away with the need to create an 

entirely new, quite possibly, disputed and opposed norm, and instead, will attempt to work 

with what is already given: it will be better to work with the weapons already available in 

ones arsenal, instead of attempting to forge new ones, an attempt that will find itself 

consistently blunted by the hammers of diplomacy, political will and vested interests. 
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 The inspiration I took for this solution is from two separate environmental related 

judgments of the Supreme Court of Pakistan,
447

 namely Shehla Zia vs. WAPDA
448

 and the 

Balochistan Nuclear Waste Dumping Case.
449

 The purpose of analyzing these cases is to see 

how the rights-based approach aided in the development and strengthening of environmental 

jurisprudence in Pakistan. Moreover, this thesis will also be looking at the concept of public 

interest litigation (PIL) which enables individuals and groups of people to institute legal 

action against one’s government for an act or omission that results in the breach of their 

fundamental rights. 

From here, I shall see if there is a possibility of transposing this rights based solution 

in International Law. For this purpose, I will be looking at the how states, regional treaties 

and international treaties and their requisite courts approach the environment and its link with 

human rights. However, the focus is not so much on domestic compliance, i.e. being able to 

hold one’s state accountable, or for states to hold each other accountable, rather it is on 

enabling individuals to bring claims against third states who are investing, encouraging and 

ultimately benefiting from the environmentally destructive actions being taken on an 

individual’s home state. For this purpose, I shall be evaluating two relatively new concepts 

referred to as diagonal rights and extraterritorial rights (ETO) as put forward in the 

Maastricht Principles, and briefly, the No-Harm principle.
450

 For the purposes of clarity, this 

chapter will be divided into two sections.  

Section I will be looking at Pakistan as a case study and analyzing the judgments 

mentioned above to see how the environment received the protection it does.  

 Section II will draw upon lesson learned from the Pakistani experience and see 

whether the solutions that worked in Pakistan could be transposed internationally by 

evaluating the human rights regime and existing principles.  

7.1 Section I: How Human Rights were used to protect the Environment: A 

Case Study of Pakistan  

Rio 1992 provided an important opportunity for the leadership of South Asia. Pakistan, then the Chair 

of the Group of 77, well led the developing countries in the important North-South agenda before 

UNCED. With the support of China to G77 proposals, Pakistan spoke for a significant part of the 

global human population represented in Rio ... India at Stockholm and Pakistan at Rio had shown the 

stellar contribution of South Asia to the emerging international commitment to sustainable 
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development. This high profile involvement of both these nations undoubtedly influenced the judicial 

activism in environmental matters in the jurisprudence of South Asia.
451

  

Dr. Parvez Hassan 

Pakistan is a developing country. With a population of about 195.4 million
452

 and an 

existence not even a century old,
453

 it, like many post-colonial states, views development as a 

means which all the problems related to poverty, depravation and underdevelopment can be 

fixed. Pakistan’s legal system is based upon the legal system of British India and thereby 

adopts the common law system of England and Wales.  

When it comes to its interaction with IEL, Pakistan’s history with environmental law 

begins with the Stockholm conference. As a follow-up to the Stockholm Conference, the 

Ministry of Environment (MoE) was established in 1975.
454

 In 1983, the MoE drafted and 

consolidated the first environmental legislation, the Pakistan Environmental Protection 

Ordinance (PEPO)
455

 whose primary objective was to establish institutions for the 

implementation and enforcement of Pakistan’s IEL obligations. 

In 1992, Pakistan took part in the Rio Conference which further accelerated the 

process of environmental law-making in the country.  

In order to reflect the current status of IEL, the Pakistan Environmental Protection 

Act, 1997
456

 (PEPA) was passed to replace PEPO. 

Despite the above, due to weak government institutions and the complete dearth of 

requisite mechanisms to deal with the problems of environmental destruction, there were 

legitimate concerns that the legislation could end up becoming redundant.
457

 However, 

through civil society activism and the invocation of Public Interest Litigation (PIL), the 

Superior Courts decided to step in, and in 1999, under the directions of the Supreme Court of 

Pakistan, the government was ordered to formally establish Environmental tribunals as 

required under the requisite laws.
458

 To compliment this, the Lahore High Court, in a separate 
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judgment, directed to State to pass the necessary regulations and rules necessary so as to give 

effect to the spirit of the Act.
459

 This, however, was only made possible by the virtue of PIL.  

7.1.1 Public Interest Litigation: A Brief Note  

The Superior Courts, including the Supreme Court of Pakistan, the High Courts of all the 

provinces and the High Court for the Islamabad Capital Territory, are established under 

Article 175 of the Constitution. By virtue of Article 184(3)
460

 and 199
461

 of the Constitution 

of Pakistan, 1973 (“Constitution”), the Superior Courts have the power to intervene in 

government actions or omissions which can lead to a breach of fundamental human rights as 

enshrined in Chapter II of the Constitution. This can be done as under the Constitution, the 

Supreme Court of Pakistan exercises original and advisory Writ jurisdiction concurrently 

with the Provincial High Courts for the enforcement of fundamental rights where a question 

of public importance is involved. Such cases are referred to as PIL.  

 The first instance of PIL in South Asia emerged from India in the early 1980’s. The 

Supreme Court of India in its landmark judgment S.P Gupta vs. Union of India
462

 recognized 

the need for PIL in a post-colonial developing nation where weak government institutions 

were seen as being ill-equipped to deal with the state’s innumerable socio-economic 

problems. In PIL cases, the Courts tend to depart from strict rule of locus standi
463

 as it was 

understood that in such a context it would be counteractive to the process of national 

reconstruction where  

law is being increasingly used as a device of organized social action for the purpose of bringing about 

socio-economic change
464

 

The Gupta case therefore, laid down the foundation upon which one could institute litigation 

for the public interest. 

PIL is quite distinct from the traditional adversarial litigation one often sees in court, 

and can be distinguished from the same in four different ways. Firstly, in a PIL one can 
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approach the court in a number of ways. The court may accept a letter as a writ petition
465

 or 

even take notice of a newspaper article and transform it into a PIL as was done in the 

Environmental Pollution in Balochistan case (1994).
466

 Second, locus standi is given its 

widest possible meaning so as to include any bona fide petitioner whose constitutional rights 

and duties may have been breached by state action or omission. Third, the nature of the 

proceedings in PIL is more inquisitorial than adversarial, is often discretionary, and may even 

incorporate elements of informal procedure if the judge considers it suitable to follow.
467

 

Fourth and finally, the remedies awarded are different from what one normally sees in 

constitutional petitions and often coupled with long-term aims including enforcement under 

the supervision of the courts.
468

 What one can thus conclude from the aforementioned is that 

the principle behind PIL is to not allow the rigidities of law to preclude and prevent the most 

vulnerable and bona fide persons from seeking relief. 

The first seeds of PIL in Pakistan found themselves being sowed in a human rights 

case involving bonded labourers titled Darshan Masih vs. State.
469

 Taking inspiration from 

the Indian Supreme Court (whose judgments have persuasive value in Pakistan), the Supreme 

Court of Pakistan invoked jurisdiction on the basis of a telegram sent to it by a group of brick 

kiln bonded labourers and their families.
470

 PIL in Pakistan received further elaboration in 

State v. M.D. WASA
471

 where Justice Tasadduq Jilani, echoing the sentiments of the Gupta 

case, noted that 

The rationale behind public interest litigation in developing countries like Pakistan and India is the 

social and educational backwardness of its people, the dwarfed development of law of tort, lack of 

developed institutions to attend to the matters of public concern, the general inefficiency and corruption 

at various levels. In such a socio-economic and political milieu, the non-intervention by Court in 

complaints of matters of public concern will amount to an abdication of judicial authority.
472

  

PIL coupled with creative judicial activism has been applied successfully to a broad 

spectrum of social ills,
473

 including the right to a clean and healthy and environment. It was 

by virtue of PIL that the environment found its voice in the landmark Supreme Court 

judgment of Shehla Zia vs. WAPDA (1992).
474
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7.1.2 Shehla Zia vs. WAPDA (1994)  

In 1992, an alliance of residents sent a letter to the Supreme Court of Pakistan to challenge 

the Water and Power Development Authority's (WAPDA) construction of an electricity grid 

station in their neighbourhood. The Court treated the letter as a letter of petition and heard the 

matter as a human rights case by holding the case to be maintainable under Article 184(3) of 

the Constitution as the danger and encroachment alleged was treated as appearing to violate 

the constitutional right to life as enshrined in Article 9 of the Constitution.
475

 

Prior to the letter being sent to the Supreme Court, the residents did attempt to record 

their protest before WAPDA. However, no satisfactory step was taken, and as no other 

mechanisms or forums existed at the time which they could approach to record their 

concerns, the residents had no choice but to approach the Supreme Court through a letter of 

petition.
476

 

The Court, whilst recognizing the importance of energy production for the purposes 

of development, and noting ‘the need of the developing countries … for the functions of 

one’s economic development’, nevertheless held that ‘in the quest of economic development, 

one has to adopt such measures which may not create hazards to life, destroy the environment 

and pollute the atmosphere.’
477

 

WAPDA on the other hand did try to argue that the electromagnetic effects of extra 

high voltage lines of above 5000 KV on the human and animal lives and upon vegetation was 

still under study, and the reports of such studies were either controversial or inconclusive, 

therefore, the Petitioners concerns was groundless. However, the Supreme Court, by relying 

on the Precautionary Principle, held that internationally there is agreement that where there is 

a threat of serious or irreversible damage, lack of conclusive scientific studies may not be 

used as a basis for not taking preventive measures to prevent environmental damage.
478

   

What is interesting about this case that the precautionary principle finds its legal basis 

in Principle 15 of the Rio Declaration 1992, which, at the time, did not have the status of a 

legal and binding law in Pakistan. However, Dr. Parvez Hassan, counsel for the petitioners, 

and one of Pakistan’s most eminent Environmental lawyers, argued that Pakistan is a 

signatory to this declaration and although its principles did not yet have the force of law in 

Pakistan, the principle so adopted has its own sanctity and it should be implemented, if not in 

letter, at least in spirit. Moreover, the simple signing of the agreement, the Supreme Court 
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appears to conclude, is enough to show that Pakistan has made a commitment to its citizens 

to protect the environment and thereby of the application of this principle.
479

   

Moreover, in this case, Article 9 of the Constitution found itself being creatively 

expanded to include the protection of the environment. According to the Court, Article 9 

provides that no person shall be deprived of life or liberty save in accordance with the law 

and the further held:  

The word ‘life’ is very significant as it covers all facts of human existence. The word ‘life’ has not 

been defined in the Constitution but it does not mean nor can it be restricted only to the vegetative or 

animal life or mere existence from conception to death. Life includes all such amenities and facilities 

which a person born in a free country is entitled to enjoy with dignity, legally and constitutionally… 

The Constitution guarantees dignity of man and also right to ‘life’ under Article 9 and if both are read 

together, question will arise whether a person can be said to have dignity of man if his right to life is 

below bare necessity like without... [a] clean atmosphere and unpolluted environment.
480

 

With this liberal interpretation of ‘right to life’, coupled with Pakistan’s international 

commitments to protect the environment, the Supreme Court of Pakistan bestowed upon the 

protection of the environment a constitutional and human right status by bringing the right to 

a clean environment into its meaning.  

This case is an interesting illustration of judicial activism and creative judicial 

interpretation. The Court did not have to attempt to create a new right altogether, and 

moreover did not feel itself being restrained by either the lack of an explicit reference to the 

environment as a human right in the Constitution or from the precautionary principle lacking 

legal status in Pakistan. Instead, the court held that such constraints or inaction on part of the 

legislature and the executive bodies should not prevent one from seeking redress for their 

grievances or allow one to violate basic human rights due to such action or omission.  

The case of Shehla Zia is significant as it laid down the groundwork for future PIL 

cases brought before the courts for the protection of the environment.  It also sought to 

recognize and acknowledge that the public at large at times knew what was better for it rather 

than the government whose policy agenda often found itself influenced by the narrative of 

development. This case also highlights the importance of equipping individuals and citizens 

with the tools to effectively hold their state accountable, or to prevent one’s government 

against embarking on an agenda of development that may have short-term benefits but 

devastating long-term effects. This case has also attracted a great deal of national and 
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international comment. Okidi in particular notes that ‘the compelling quality and arguments 

in a plaint that may leave a court with no option but to set new precedents ...’
481

  

And set a precedent it did when it became the basis of several subsequent PIL cases 

involving the environment. In 1994 the Supreme Court stopped coal mining activity polluting 

the water of a catchment area used by the residents of that area.
482

 Here the court further 

expanded on the Shehla Zia interpretation of Article 9 by holding that the right to life also 

includes the right to clean water.
483

 Later, in 2005, the Sindh High Court took the Shehla Zia 

interpretation a step further by observing that even under Islamic law, certain water resources 

are to be protected from misuse and overexploitation and held that ‘no civilized society shall 

permit and unfettered exploitation of its natural resources.’
484

  

7.1.3 Re: Human Rights Case (Environmental Pollution in Balochistan) 1994  

The Re: Human Rights Case, (hereinafter the ‘Balochistan Pollution Case’),
485

 tackled a 

unique problem: it was not government action or inaction that was the basis of this PIL, but 

rather the possibility of a future event that could violate the right to a clean environment and 

with it the right to life as enshrined in Article 9 of the Constitution.  

 Here, the Supreme Court of Pakistan took suo moto notice under Article 184(3) of the 

Constitution pursuant to a newspaper article titled ‘N-Waste to be dumped in Balochistan,’ 

which expressed concern that certain business groups were trying to purchase coastal areas in 

Balochistan to dump waste materials in, which also included nuclear wastes from developed 

countries.
486

 What is interesting to note in this case is that even though the files on record 

revealed no such action, and at that time no plots were sold or allotted for such an activity, 

the possibility that dumping could be carried out in the future, the court directed the relevant 

functionaries to insert a condition in all future allotment deeds to restrain any future allotee 

from using the land for dumping, treating, or destroying wastes of any nature, including 

industrial and nuclear waste.
487

  

This case was decided at around the same time as the Shehla Zia Case. When read 

together, these two cases expand upon Article 9 and with it the right to a clean and healthy 
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environment to prevent and protect against not only present and palpable government action 

or inaction which could result in a breach, but also against possible future violations of this 

right.  

7.1.4 Conclusion 

What one learns from the above is that the progress and development of environmental legal 

jurisprudence in Pakistan has been primarily due to the personal involvement and interest of 

individuals and members of the civil society and made further possible by virtue of PIL.  

The lessons one then takes away from the Pakistani experience is that by empowering 

individuals by equipping with the proper legal tools to hold the requisite institutions and 

authorizes accountable for their inaction or actions which could be detrimental to the 

environment has done wonders for the protection of the same. Moreover, the judiciary, by 

using the laws and procedures already in existence, coupled with creative judicial 

interpretation, specifically human rights, was able to give the environment a similar status 

and constitutional protection. The question then is, will one be able to transpose a similar 

structure internationally, and more important, can such a structure allow individuals to hold 

those states accountable who are benefiting from environmentally unfriendly practices being 

carried out in their home state? It could be possible to make use of, as I will hope to show 

below that, of the current IEL principles, human rights treaties and forums already in place.  

7.2 Section II: Proposals for a more effective international protection of the 

environment: recognition of diagonal rights and extraterritorial obligations 

Despite the fact that IEL agreements are formulated by politicians and officials, and can be 

looked upon as an outcome of an extensive application of diplomacy, the IEL regime does 

not seem to command considerable influence on the policy and decision making of domestic 

governments. In the instance of Pakistan, it has been noted that despite the existence of the 

relevant laws, the complacency of weak institutions was one of the biggest obstacles in the 

effective implementation of these laws, and nor did it appear that the protection of the 

environment was viewed as being of import despite their international commitments to 

protect the same. It was only by virtue of PIL and the subsequent elevation of the 

environment as a human right that the institutions were forced to act.  

But what of it in the international context? How can an individual hold another state 

accountable for the destruction of its environment, or, more importantly, an international 

corporation or entity whose competences lie with a third state? The answer lies in 
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extraterritorial rights (ETO) and in the International Human rights (IHR) regime. Moreover, 

this thesis will also analyse the No-harm principle as a way to counter the problem of 

outsourcing as well coupled with the doctrine of international cooperation.  

However, there is one obstacle that needs to be addressed which will arise in the 

context of the solution presented above and that is that individuals do not possess 

International Legal personality (ILP) per se. Therefore, this section will begin by addressing 

this first.  

7.2.1 International Legal Personality of Individuals  

An entity possessing ILP is simply meant to imply that the entity in question is the bearer of 

rights, duties and obligations ‘derived from international law.’
488

 Under international law 

however individuals per se do not enjoy ILP, and they can only bring cases against other 

states only if their home state decides to institute the claim on their behalf.
489

 Certain treaties 

do give individuals the capacity to bring complaints against state parties directly
490

 however 

again that capacity will only be accessible to them if their home state has signed and ratified 

the treaty in question.
491

 For the most part however the individual remains an object, not a 

subject, of international law, whose most important characteristic for international law 

purposes is his nationality.  

In the context of IEL, there appears to be no complaint mechanism for individuals. 

The IEL treaties analyzed in this thesis do not even create obligations states owe to 

individuals except in the preambles, as we saw with the indigenous rights and the simple 

reference to the correlation between human rights and the environment. Therefore, 

individuals do not really have an international forum by virtue of which they can hold their 

own states or other states who directly or indirectly (such as through MNCs ) who may not be 

abiding by their commitments in the IEL treaties, or more so for actions that can have a 

detrimental impact on the environment. Instead we see why individuals are forced to file 

cases in domestic jurisdictions against international organizations as for example where 

fisherman in India have filed a case against the International Finance Corporation (IFC), the 

private lending arm of the World Bank, who funded a coal fired power plant in the Kutch 
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District of Gujrat, India before US federal courts.
492

 This project was still implemented 

despite the IFC knowing that the project would likely cause substantial harm to local 

communities, classifying the proposed project as one with potentially ‘significant adverse 

social and/or environmental impacts that are diverse, irreversible or unprecedented.’ 
493

 

In the sphere of substantive law, Lauterpacht observes that the Permanent Court of 

International Justice recognized in its advisory opinion relating to the postal service in 

Danzig Railways Officials Case
494

, that there is nothing in international law to prevent 

individuals from acquiring rights under a treaty provided that this is the intention of the 

contracting parties.
495

 This latter part is what is troublesome: these rights are dependent on 

the willingness of a state to ratify or not, and which reduces the position of an individual in 

International law to that of an object. 
496

  

However, this narrow way of approaching ILP is not without its critics. Rosalyn 

Higgins criticised this positivist approach towards the treatment of the endowment of ILP and 

the subject-object dichotomy applied when indentifying different actors within international 

law by holding: 

[w]e have erected an intellectual prison of our own choosing and then declared it to be an unalterable 

constraint
497

 

Higgins held that this approach was taken to be without ‘credible reality’ or ‘functional 

purpose
498

’ and that international law has ‘only participants’: 

Individuals are participants, along with states, international organizations (...), multinational 

corporations, and indeed private non-governmental groups
499

  

Higgins essentially sought to disperse the fallacious distinction the subject-object dichotomy 

wishes to create between States and other actors in International law with reference to their 

influence in the development and creation of international legal norms and practices and to 

allow for a more realistic approach towards the treatment of international legal actors 

currently in existence within the international legal sphere. This treatment of entities as 
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participants provides a more credible and effective notion of international law, for to assume 

that individuals are not affected or more so, have no say in the creation of international law is 

fallacious at best, and therefore begs the question as to why individuals do posses that 

capacity in the international legal order free from the restraints of statehood and nationality.  

It would be interesting to note that as per the Charter annexed to the Agreement of 8 

August 1945
500

, providing for the setting up of the International Military Tribunal at 

Nurnberg as well as in the Charter of the International Military Tribunal at Tokyo of 19
th

 

January 1946,
501

 it was proclaimed that in the sphere of duties imposed by international law 

the principle that the obligations of international law binds individuals directly regardless of 

the law of their State and of any contrary order. This principle was fully affirmed in the 

judgment of the Nurnberg Tribunal as flowing from the ‘imperative necessity’ of making 

international law effective.
502

 Maybe then due to the imperative necessity of making IEL 

effective in the face of rapid environmental destruction and climate change, this principle 

may be extended to include the rights owned to individuals and thereby allowing them that 

space and capacity to hold states accountable for the breach of the same free from the 

restraints of nationality and statehood.  

7.2.2 Human Rights and Extraterritoriality  

This section will be dealt with very briefly due to limitations of this thesis and will force the 

author to skim over what in is actuality a very broad and rich subject.  

IHR have been interpreted by the ICJ to have extraterritoriality. In the Advisory 

Opinion on the Legal Consequences of the Construction of Wall in the Occupied Palestine 

Territory
503

, the ICJ whilst commenting on the scope of application of the International 

Covenant on Civil and Political Rights (ICCPR) recognised that the protection of human 

rights is no longer a municipal matter. It noted: 

While the jurisdiction of States is primarily territorial, it may sometimes be exercised outside the 

national territory. Considering the object and purpose of the International Covenant on Civil and 

Political Rights, it would seem natural that even when such is the case, States parties to the Covenant 

should be bound to comply with its provisions.
504
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This position finds itself being reiterated in the case of Democratic Republic of the Congo v 

Uganda where it was confirmed that human rights law may extend extraterritorially in 

respect of core human rights instruments.
505

 

Furthermore, in the IHR regime, and something which is clearly lacking in the IEL 

regime, States owe obligations to not only other States, but also to individuals, moreover and 

unlike the IEL regime, one state’s commitment and respect for IHR is not dependant or 

conditioned on compliance by other states.
506

  

7.2.3 Human Rights and the Protection of the Environment  

In Gabcikovo-Nagymaros the ICJ stated that ‘the protection of the environment is…a vital 

part of contemporary human rights doctrine, for it is a sine qua non for numerous human 

rights such as the right to health and the right to life itself’
507

 This case clarified that the 

protection of the environment is vital to ‘specific’ environmental rights. However, 

environmental protection also has an indirect connection to more ‘general’ rights as a result 

of progressive interpretation by the courts. This was demonstrated in the case of Lopez Ostra 

where the European Court of Human Rights (ECtHR) found that the nuisance caused to 

Lopez by a waste treatment facility amounted to a violation of Article 8 of the European 

Convention on Human Rights (ECHR).
508

 The African Commission has taken the connection 

between environmental protection and ‘general rights’ further, using cultural rights as a 

means to protect the environment and indigenous peoples in developing countries throughout 

Africa.
509

  

It is understood that human beings enjoy certain inalienable and fundamental rights, 

such as the right to life and the dignity of man, and that these rights may not be sidestepped in 

favour of competing interests, such as economic efficiency.
510

 A successful application of this 

understanding can be seen from the decision of the Inter-American Court of Human Rights in 

Sawhoyamaxa Indigenous Community v. Paraguay.
511

 Here the argument put forward by 

Paraguay that a bilateral investment agreement precluded it from giving effect to the 
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indigenous community’s property rights over their ancestral lands rights was rejected. The 

Court held that the enforcement of bilateral commercial treaties ‘should always be compatible 

with the American Convention, which is a multilateral treaty on human rights that stands in a 

class of its own and that generates rights for individual human beings and does not depend 

entirely on reciprocity among states.’
512

  

In the instance of MNCs and FDI, one also finds examples from various regional 

human rights courts where international economic treaties were overturned in favour of 

human rights.  

The first such case is Mayagna (Sumo) Awas Tingni Community v. Nicaragua. Here 

the Inter-American Court of Human Rights struck down logging concessions awarded by 

Nicaragua to foreign investors as being in violation of the collective property rights of the 

indigenous Awas Tingni to their ancestral lands.
513

  

This case is an excellent example of where the court upheld human rights over 

perceived economic benefits. However, one can reasonably deduce, keeping in mind all the 

previous arguments presented, that these rights were upheld as they were human rights, and 

furthermore, rights in property, and in my opinion, if one could have only shown the 

environmental implications of the logging concessions, it might not have had as much of an 

impact as the use of human rights to protect the lands.  

However, in Social and Economic Rights Action Centre v. Nigeria, the African 

Commission on Human and Peoples’ Rights make use of human rights law protect against 

environmentally destructive practices. In this case, the African Commission concluded that 

the devastation caused by petroleum extraction violated the Ogoni people’s collective right to 

a healthy environment.
514

  

One also finds similar application by the UN Human Rights Committee (UNHRC). In 

Lubikon Lake Band v. Canada and in Francis Hopy and Tepoaitu Bessert v. France, the 

contention that the challenged development projects (oil and gas extraction and tourist 

development) imposed an unacceptable burden on traditional lands and subsistence systems 

of indigenous communities as a whole and thereby a violation of Article 17 (protection of 
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family and private life) and Article 27 (minority rights) of the ICCPR was upheld by the 

UNHRC.
515

  

The above examples are excellent illustrations of the emancipatory potential of human 

rights law and advocacy, and moreover, of the ability of the IHR to provide one with an 

effective regime in the fight to ensure the protection of the environment against the need to 

develop by implementing destructive policies and prescriptions of economic growth.  

Furthermore, it would be interesting to note that the Human Rights Council in 2012 

established the mandate for the Independent Expert on Human Rights and the Environment 

during its 19th session by virtue of Resolution 19/10.
516

 The mandate was subsequently 

extended for a period of three years as a special rapporteur in 2015 on the issue of human 

rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable 

environment.
517

 One could argue that this level of concern and action should have been 

exercised by what is perceived as being the main body responsible for the environment.
518

 

However, as one can deduce from the complete lack of recognition of human rights in IEL 

treaties, other than a simple nod to such a link,
519

 and then initial attempts to completely 

remove indigenous rights from the text of the Paris Agreement altogether, states prefer not to 

add such terms that could create liability or obligations to be met, or lead to some form of 

accountability which could ultimately impair their ability to develop and thereby grow. 

Instead state reporting and stock taking is presumed to be one of the best ways to combat the 

effects of climate change, the melting of the arctic and rising pollution. Conversely, this 

simple recognition may aid one in giving legitimacy to the argument of incorporating IHR in 

the IEL regime. 

However, the value of a human rights framework has been met with some scepticism 

due to what has been rightly identified as the ‘diminished governance capacity of Third 

World states, which is the result of years of intervention by international law and 

international financial institutions.’
520

 This reaffirms the arguments presented in Chapter 5 

that the lending practices of the World Bank and the IMF, coupled with international and 
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bilateral investment and trade agreements have weakened, and often act as deterrence, on the 

willingness and ability of Southern states to effectively comply with human rights norms.
521

 

Moreover, certain states, despite being aware of the environmental and human rights 

implications of certain acts will allow it to continue due to the perceived long terms benefits 

of economic growth and development that will aid in revenue creation to service the 

mounting debts it has to pay off. However, as one can see from the Pakistani example, there 

is a silver lining when one equips individuals, civil society groups and NGOs with the 

necessary tools of accountability to tackle state complacency. The benefit of incorporating 

the IHR regime is that one will be able to transfer the tools of accountability from states to 

individuals as the former is restrained by the shackles of international economic 

interdependency and vested interests.  

7.2.4 The recognition of Diagonal Human rights coupled with International 

Cooperation 

One of the main problems identified in this thesis is outsourcing. The question thus becomes 

as to how one can create a regime of human rights where individuals can bring cases against 

other states for indirectly harming the environment and contributing to rising emissions? This 

can be done by virtue of the recognition and enforcement of Diagonal human rights (DHR) as 

put forward by John Knox, the United Nations Independent Expert on Human Rights and the 

Environment.
522

 DHR have been described as rights held by human beings against foreign 

governments for the extraterritorial consequences of actions taken by those governments 

directly (such as mining activities or investment in coal power plants) or indirectly (through 

the power they exert in IFIs like the World Bank and the IMF, through the financing and 

investment into Transnational Corporations (TNCs) and even due to their failure in regulating 

the conduct of TNCs).
523

 

Moreover, Article 2(1) of the International Covenant on Economic, Social, and 

Cultural Rights (ICESCR), which obliges states parties ‘to take steps, individually and 

through international assistance and cooperation … with a view to achieving progressively 

the full realization’
524

 of the rights elucidated therein, have been interpreted by the requisite 
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UN body as a type of DHR and which therefore imposes specific extraterritorial 

obligations.
525

 In addition, the UN Committee on Economic, Social, and Cultural Rights 

(CESCR) has interpreted this language to deduce that member states also possess 

extraterritorial obligations in relation to the rights to water, health and food.
526

 This thereby 

not only includes the positive duty of ensuring the realization of these rights in other states, 

but also imposes a negative duty by calling upon member states to refrain from interfering 

with the enjoyment of these rights in other states, and more importantly, the duty to prevent 

their own nationals and corporations from violating these rights in other countries.
527

 

Furthermore, the CESCR, in its elucidation of the right and access to health and water, has 

ascertained that member states are also required to make sure that regional and international 

treaties, such as those relating to foreign investments or the liberalization of trade, and the 

practices of the IFI do not act in a way which could adversely impair the ability of domestic 

governments to ensure the realization of the these rights.
528

  

This right can be complimented and aided by the principle of international 

cooperation as enunciated in Article 56 of the UN Charter. This principle holds that ‘[a]ll 

Members pledge themselves to take joint and separate action in cooperation with the 

Organization’ to achieve the purposes set forth in Article 55 of the UN Charter.
529

 These 

purposes include ‘universal respect for, and observance of, human rights and fundamental 

freedoms for all.’
530

 International Cooperation also finds continuous recognition in several 

IEL treaties, thereby, one can argue, further strengthening the obligation on states to refrain 

from acting in a way that can impede state’s ability to ensure the realization of one’s human 

right to a clean and healthy environment.  

Moreover, and more radically, to borrow from the case of Nicaragua vs. USA,
531

 one 

could argue, that the continuous acknowledgement, or more the ‘collective 

pronouncement’
532

 of the terminology of international cooperation when it comes to 

environmental rights and duties could in a way be said to have elevated this duty to 
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customary international law and by virtue of which can be treated as creating a binding 

obligation on all states to comply with the same. Albeit actual state practice when it comes to 

the fulfilment of such extra-territorial obligations in the context of IEL could be said to be left 

wanting and hence not enough to elevate this as a customary international law, it has been 

recognised that in certain instances, little practice but intense belief is sufficient for the 

purposes of elevating a norm to a customary international law.
533

 Therefore, the collective 

pronouncement of the same in multiple IEL treaties, in IHR treaties, coupled with the fact 

that 147 national constitutions explicitly reference environmental rights and/or environmental 

responsibilities,
534

 one could argue that this may consummate mere state practice into 

customary international law and therefore make it into an internationally binding obligation. 

As to what extent this argument could stand before a court of law will however be for time to 

tell. 

This international cooperation also finds itself articulated in Principle 14 of the Rio 

Declaration, but what makes Principle 14 even more relevant for the purposes of this thesis is 

that it relates to the outsourcing of pollution and which reads: 

States should effectively cooperate to discourage or prevent the relocation and transfer to other States 

of any activities and substances that cause severe environmental degradation or are found to be harmful 

to human health.   

As per principle 14, the relocation (outsourcing) of polluting industries is discouraged 

not only due to the environmental affects, but also due to its effects on human health which 

thereby links the degradation of the environment with a human right. However, albeit this 

expectation, soft-law principle, commands universal acceptance, one can conclude from the 

evidence provided in Chapter 5 and 6, attempts to apply or act upon it effectively are left 

severely wanting. However, by relying on the fact that human rights are generally treated as 

having extraterritoriality
535

 coupled with the treatment of international cooperation as having 

the status of customary international law one could argue that the commitment to prevent the 

outsourcing of polluting industries could be treated as creating a sort of binding obligation 

upon states to discourage the same.  

7.2.5 How to regulate TNCs: the Maastricht Principles and the No-Harm Principle 

Another key aspect in the promotion of DHR is holding state parties accountable for their 

failure to regulate the conduct of their companies set up abroad. It would be interesting to 
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note the irony in the fact that Northern states often justify their failure to regulate on the 

grounds that such regulation would constitute ‘an imperialistic infringement of host state 

sovereignty.’
536

 In the context of continuous intervention in Southern states by both Northern 

states and IFIs, this justification to rationalize lack of regulation, as Seck recognizes, amounts 

to a ‘cruel hoax, a denial of responsibility.’
537

 

 From the period of colonialism to the present, foreign trade and investment, as has 

been noted above, have been ferociously advocated and promoted by international law and, 

which in turn limits the ability of states to regulate TNCs.
538

 However in 2011, in response to 

the above, 40 international law experts from all regions of the world, including current and 

former members of international human rights treaty bodies, regional human rights bodies, as 

well as former and current Special Rapporteurs of the United Nations Human Rights Council 

went on to adopt the Maastricht Principles on Extraterritorial Obligations of States in the 

Area of Economic, Social, and Cultural Rights (Maastricht Principles) that explain and 

enumerate extraterritorial obligations of states under already existing international law.
539

  

The Maastricht Principles constitute an international expert opinion, restating human 

rights law on ETO. It may be noted the Maastricht Principles do not purport to establish new 

elements of human rights law. Rather, the Maastricht Principles clarify extraterritorial 

obligations of States on the basis of standing international law
540

 

The document´s preamble recognizes that the advent of economic globalization in 

particular has meant that States and international actors, such as the World Bank and the 

IMF, exert considerable influence on the ability of states to ensure the realization of 

economic, social and cultural rights across the world.
541

 Therefore, in order to create 

limitations and regulate activities which can act as a deterrence to the realization of these 

rights, the Maastricht Principles create a number of duties to deal with the same. Firstly, 

Principle 15 imposes a duty upon States that ‘transfer competences’ to international 

organizations, whose actions impair a states’ ability to provide basic human rights, to take 

reasonable steps to ensure that the said international organization acts in accordance with pre-
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existing human rights obligations.
542

 Principle 15 is not without its basis in actual practice. 

The ECtHR in the Matthews case held that rights as laid down in the ECHR: 

does not exclude the transfer of competences to international organizations provided that Convention 

rights continue to be ‘secured.’ Member States’ responsibility therefore continues even after such a 

transfer.
543

 

In this case, the UK was reprimanded for not having ensured that within the legal system of 

the then European Community, laws would not be passed that were incompatible with the 

State’s obligation under the ECHR. A fairly adequate criteria has been developed by the 

ECtHR whereby States’ action taken in compliance with their obligations flowing from 

membership of an international organization is justified provided that the organization is seen 

to protect fundamental rights in a ‘manner which can be considered at least equivalent to that 

for which the Convention provides.’
544

 What the jurisprudence of the ECtHR suggests is that 

members States are bound by a duty of due diligence, under which they are required to ensure 

that while entrusting an international organization with certain competences, they will still 

have at their disposal sufficient tools to oversee the impacts of the organization’s activities on 

human rights.
545

 

Principle 17 of the Maastricht Principles imposes upon States the duty ensure that 

international agreements, such as those related to free trade and FDIs are elaborated, 

interpreted, and applied in a manner consistent with human rights obligations.
546

 And finally, 

and most importantly, is Principle 24 which imposes a duty upon states to ensure that non-

state actors, such as private individuals and organisations, TNCs, and other business 

enterprises, do not act in a way so as to nullify the enjoyment of these rights.
547

  

However, will one be barred from imposing such a duty upon a State if one cannot 

establish a direct link between the State and the offending corporate entity? The Maastricht 

Principles have laid down the widest possible test for establishing a link between a state and 

the offending corporate entity. Where a direct link is difficult to establish, it is enough to 

show that there is reasonable link
548

, and even where it appears that a State does not have the 
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ability or capacity to regulate the corporate entity in the legal or technical sense, if one can 

show that the State possesses the ability to influence the conduct of the offending entity, that 

is also enough to create such a duty.
549

 One can argue that the above provisions can be in 

response to several instances of the like quoted in Chapter 5 where states were sanctioned or 

forced to take decisions which required them to overturn legislative decisions that were 

meant to protect their people.  

In the context of the IEL regime, one can see the acceptance of a similar, but narrow, 

type of duty, albeit not in the explicit sense. The No-Harm principle, as laid down in 

Principle 21 of the Stockholm Declaration and Principle 2 of the Rio Declaration,
550

 and 

recognized as forming part of international customary law by virtue of the ICJ in its advisory 

opinion on The Legality of the Threat or Use of Nuclear Weapons, 1996,
551

 prohibits 

activities under the control of a state that can cause damage to the environment of other 

States, as one can deduce from the following: 

States have … the responsibility to ensure that activities within their ... control do not cause damage to 

the environment of other States or of areas beyond the limits of national jurisdiction.
552

 

If one is to read this even more liberally, one can reasonably conclude that the term 

‘control’ could include activities beyond those happening in one’s home state, and include 

those of an indirect nature as well. When read with Principle 26 of the Maastricht Principles, 

control could even be interpreted to include ‘considerable influence’ on the policies of IFIs 

such as the IMF and World Bank which indirectly encourages environmentally unfriendly 

practices and or activities which enable and justify outsourcing production and thereby 

pollution.   

The No-Harm principle also receives an interesting interpretation by virtue of the 

Corfu Channel Case.
553

 Here the ICJ remarked that ‘the state is under a duty to control the 

activities of private persons within its state territory’ and that ‘the duty is no less applicable 

where the harm is caused to persons or other legal interests within the territory of another 

state’. If one is to apply a liberal interpretation on the above by keeping the Maastricht 

Principles in mind, one can conclude from here that the No-Harm principle not only covers 
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harm caused to individuals, and thereby extending such a duty beyond States, but also 

prohibits such an action causing harm to ‘legal interests’, which, in my opinion, can also 

cover ones basic human right to clean and healthy environment and all its incidentals.  

Principle 9 (a) and (b) of the Maastricht Principles appears to elaborate on the No-

Harm principle when it explains under what circumstances ETO’s may arise. It holds that 

ETO’s arise when a state exercises control, power, or authority over people or situations 

located outside its sovereign territory in a way that could have an impact on the enjoyment of 

human rights by those people or in such situations. All states are bound to these obligations in 

respect to human rights.   

By drawing on the above and upon the fact that a large number of states have given 

the environment a status similar to that of a human right domestically
554

 and then by 

incorporating the principles put forward in the Maastricht Principles, one could in essence 

create an effective case of accountability to counter the problem of the continuing 

perpetuation of environmental problems by Northern States and IFIs in the South, and even 

by and between the North and North, or between the South and the South 

But there is one more obstacle in the solution provided above, and that is the fact that 

the above are not legally binding, and the extent to which they will be implemented is 

dependent on state willingness. The success or otherwise of these principles will depend 

largely on the willingness of developed states and the MNCs to abide by their spirit and 

tenets. It should be noted however that similar non-binding documents such as the Limburg 

Principles on the Implementation Socioeconomic Rights and the Maastricht Guidelines on 

Socioeconomic Rights both command respect at the International level and often cited as 

interpretive guides in clarifying the nature for socio-economic rights.
555

   

More so, even the preamble of the Maastricht Principles states that these principles 

are drawn from international law and their function is to clarify the content of ETO to realize 

economic, social and cultural rights with a view to advancing and giving full effect to the 

object of the Charter of the United Nations and IHR. As Article 28 of the Universal 

Declaration of Human Rights
556

 stipulates: 

Everyone is entitled to a social and international order in which the rights and freedoms in this 

Declaration can be fully realized. 
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147 national constitutions explicitly reference environmental rights and/or environmental responsibilities, 

Gonzalez (n.223) 157.  
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Thus, states have a duty to cooperate in establishing such an order. 

7.2.6 Conclusion 

What one can see from the aforementioned is that there exists a wide body of international 

legal documents, resolutions and soft law principles that can aid in creating legal arguments 

to enable the inclusion of such the IHR regime in IEL. Moreover, it presents a way by which 

one can circumvent the realpolitik that surrounds the IEL regime in order to find ways to 

counter an exploitative International Economic Regime.  

Furthermore, a call for the inclusion of the IHR regime could further be helped by the 

fact that IEL treaties, such as the Paris Agreement, acknowledge the link between human 

rights and the environment and which acknowledgment can be used to advance the cause for 

the inclusion of the same. 

In conclusion, one can argue that a rights-based approach to IEL can be a significant 

tool in the struggle to find the right balance between developmental led growth, and the need 

to ensure the habitability of the planet for the peoples inhabiting its lands. 
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8. Final Conclusion   

The question this thesis was in essence trying to understand, analyse and answer was firstly 

why does the protection of the environment, in the context of International law and IEL, 

appear to be viewed from the perspective of the narrative of development, and which thereby 

makes it of secondary priority; and secondly, what solution can be presented to ensure that 

the environment is given that priority. The above was analysed from the perspective of the 

Global South as the author herself is a resident of the Global South, and for which purpose 

the TWAIL methodology was applied to answer the thesis question. The purpose of applying 

the TWAIL methodology was twofold: firstly to deconstruct the Eurocentric narrative 

attached to international law and the development discourse, and secondly to understand their 

relationship with the current regime of IEL and the influence they exert on the IEL making. 

The former two were also looked into as they are the two major constitutive elements of IEL 

i.e. with international law being where it emanates from, and development which it attempts 

to regulate Therefore, Chapter 2 and Chapter 3 were dedicated to deconstruct the above 

respectively, and the research led the author to conclude that the current regime of 

International law and the development discourse, as it is grounded in colonial policies, is 

asymmetrical in origin and even largely in application with its focus on the protection of 

Northern economic interests. This thesis then moved on to take a look and analyse 

contemporary IEL, and it was noted how the first opposition against it was in relation to 

IEL’s attempt to curb and regulate development by the newly independent Southern States 

and which opposition subsequently led to the creation of the oxymoronic concept of 

sustainable development. It was also noted that this concept is neither new nor contemporary 

as the narrative of ensuring the economic viability of natural resources can also be found, for 

example, in colonial era forestry laws. It was further noted that IEL, albeit purporting to 

protect the environment faltered due to both its inability to create binding legal obligations, 

and, more so, to challenge and restrain the Global North from continuing on in its destructive 

path of development, instead the surety that development at least be done sustainably was 

treated as being enough. Another point that was noted was that all obligations and 

commitments made in the IEL treaties focused more on curbing ones emissions in the 

domestic context, as in, within the geographical regions that constitutes one’s state. Albeit the 

notion of outsourcing pollution is recognised and discouraged in Article 14 of the Rio 

Declaration, application of the same is left severely wanting, if not entirely non-existent.  In 

Chapter 5 we then learned that one of the reasons that the above due to the result  of the 
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creation of economic interdependency, which stems not only from the interventionist loans / 

development aid from Northern controlled IFIs, coupled with the Third World Debt crises, 

but also from an international economic regime that, for the purposes of development, 

encourages capital starved and heavily indebted states to take in FDI that albeit could have a 

long-term devastating effect on its environment and infringe upon its economic sovereignty, 

is promoted as something which can fix the problem of underdevelopment and poverty in the 

Global South. It was also noted that the latter expectation was not realised and that instead 

resulted in further perpetuation of poverty and in the erosion of Third World Economic 

Sovereignty. In chapter 6, the resultant outcome of soft law and non-binding IEL treaties and 

economic interdependency was looked at. Here, this thesis was able to conclude that whilst 

the Global North was able to show a reduction in domestic emissions (from production), 

when accounting for consumption into the overall mix, it was shown that not only had global 

emissions risen, but that these largely emanated from Northern consumption of goods that 

were produced in the Global South to meet Northern demands. Moreover, it was noted that 

albeit IEL did identify the effects of Northern consumption on the environment, any efforts or 

calls to curb the same were for naught. It was also understood in Chapter 4, and with the 

treatment of indigenous rights and a generic (nonbinding) reference in relation to the link 

between human rights and the environment reference, that States did not want to be made 

responsible nor held accountable for their polluting activities in third states, and nor were 

states themselves willing to hold other states accountable for the destruction of their natural 

environment if this destruction benefited them too i.e. in their development. Therefore, it was 

understood that perhaps States were not the best international participants to protect the 

environment, and therefore, taking inspiration from both the protests held by the indigenous 

community, and the environmental jurisprudence emanating from the author’s home state, the 

Islamic Republic of Pakistan, the tools of accountability be transferred over to individuals for 

the purposes of more effective protection of the environment in the context of outsourcing. 

Therefore, it was proposed that a human rights regime be incorporated into the IEL regime so 

as to allow one to view environmental problems from a human rights angle rather than a 

development angle as this could allow for more effective protection of the environment. 

Chapter 7 therefore began by looking at Pakistan as a case study to illustrate how human 

rights law has aided in the development and proper implementation of environmental laws 

therein. From here, in section 2 of Chapter 7, we attempted to see how similar narrative could 

be replicated in the International legal context, but noted that in the international legal 

context, individuals are often treated as objects and not as subjects of international law. 
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However, taking cue from the eminent Rosalyn Higgins, it was understood that to deny the 

input and influence of individuals in the process of the international law is unrealistic, and 

therefore it is better to refer to them as participants, which would entitle them a form of 

capacity in the international legal regime free from the constraints of nationality and 

statehood. This thesis then focused on examples emanating from several international and 

regional human rights forums where human rights was an effective tool to ensure the 

protection of the environment. However, as pointed out above, one of the problems that the 

IEL regime has not adequately regulated is outsourcing and MNCs. Therefore, for the 

purposes of the same, two specific forms of human rights were looked at, namely DHR and 

ETO. Upon analysing these, it was noted that there exist several successful examples of their 

application in the context of the protection of the environment, which further substantiated 

and provided weight to the arguments that maybe the tools of accountability in relation to the 

protection of the environment be vested onto individuals and which tools should be taken 

from the IHR regime.  

The conclusions one then reaches from all the above is that the combination of 

development and the environment is not a collaboration which has yielded effective results, 

and that, looking at the examples emanating from international and regional human rights 

organisation / courts, a combination of IHR and the environment is a better way to mitigate 

and put an end to the destructive effects of development, and thereby of which one does see 

hope and the possibility of more effective protection of the environment in the international 

context. The next step is just that this be recognised, understood and incorporated in the 

major IEL treaties. However, as we neither possess a crystal ball, nor the ability to see into 

the future, it is only now for time to tell when such a realisation will be made, and the virtues 

of development are debunked in favour of a clean, healthy and habitable environment. 
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