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l.

lntroduction

By letter of 29 March 2OIlt, the EFTA Surveillance Authority (..the Authority',)
informed the Icelandic Government that it had opened an own initiative case regarding
the conditions for the award and renewal of authorisations for the utilisation of
hydropower and geothermal energy. It also invited Iceland to provide clarification on
various points concerning the applicable legal framework.

The Icelandic Government replied to that letter on 3 June ZOIP and the case was
consequently discussed at the package meeting in Reykjavik on 7 June 201 l.

On 16 February 2012,3 the Internal Market Affairs Directorate ("the Directorate,') sent
a pre-Article 3l letter to lceland presenting its preliminary conclusions on the matter.
The Directorate concluded that the Icelandic legislation currently applicable to the
award and renewal of hydropower and geothermal licences is in breach of EEA law.
More precisely, that the existing legislation is contrary to the Services Directive
2006ll23lEC4 or, alternatively, Article3l of the Agreement on the European Economic
Area ("the EEA Agreement").

At the package meeting in June 2012, the Icelandic Government's representatives
provided the Authority with a timetable regarding the process of adoption of a new
legislation concerning the award and renewal of hydropower and geothermal licences.
on l8 June 2012s, Iceland replied to the Authority;s letier confi*irg what was agreed
during the package meeting.

According to the timetable put forward by the Icelandic Govemment, a special report
prepared by a working group set up by the Prime Minister was supposed to Le published
by the end of June 2012. On the basis of this report, a bill of law was supposed to be
drafted and finalised by October 2012. However, the abovementioned."port was only
finalised in Septanber 2012, and a draft bill was not presented to the parliament.

In November 2012, the Directorate informally contacted the Icelandic Govemment to
enquire about the latest developments on this issue and was informed that a draft
legislation was to be presented to the Parliarnent during the 2013 spring session.
However, this never happened.

In June 2013, the issue was discussed at the package meeting. The Icelandic
Government's representatives indicated that no new develo[ments hadlaken place since
the last package meeting. Following this meeting, the authority did not receive any new
information from the Icelandic Government.

On 12 March 2014, the Authority issued a
concluding that the Icelandic legislation

letter of formal notice (Doc No 660 969\
applicable to the award and renewal of
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I Evenr No 591385.
2 Your ref. IDNI 10600067.6.2, Event No 600032.
3 Event No 621656.
a The Act referred to at point I of Annex X to the EEA Agreem ent, Directive 2006/123/EC of the EuropeanParliament and o.f the councit o.f l2 December 2006 on seiices in ihe internal market,as adapted to the EEAAgreement by Protocol l.
5 Your ref. IDNI l060006f.6.2, Evenr No 63gl l9.
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hydropower and geothermal licences was in breach of the Services Directive
2006ll23lBC or Article 31 EEA. To date, no reply has been received by the Authority.

9. The case was discussed in May 2014 at the package meeting. However, the Icelandic
representatives did not mention any new developments.

10. In light of the silence of the Icelandic Government, the Authority considers it necessary

to deliver a reasoned opinion. Following the lack of response from lceland to the letter
of formal notice, the Authority carries over most of the analysis developed previously
in the letter of formal notice and fills-in only a few additional elements for the sake of
completeness.

2. Relevant national law

11. Article 3a of Act No 57/1998 on the survey and utilisation of ground resources ("the

Ground Resources Act") provides that:

"The State, municipalities, and their wholly owned undertakings are not permitted
to transfer, directly or indirectly, on a permanent basis, ownership rights to
geothermal energlt and groundwater, cf. paragraph I of Article l0 and Article 14.

(...)

The State, municipalities and companies owned by them, as provided in paragraph

2, are permitted to grant temporary rights of use of the rights under paragraph I for
a period of up to 65 years at a time. Holders of temporary rights of use shall be

entitled to negotiations on an extension of the rights when half of the agreed period
ofuse has passed.

Decisions on to whom to grant rights of use shall be made on a non-discriminatory
basis. Also, such decisions should promote use of resources and investments in

facilities.

The Minister responsible for negotiation in this field shall negotiate the

consideration (rent) for the use of rights subject to the control of the State pursuant

to paragraph 3. The arrangements and consideration.for the use of rights on public
land shall be subiect to the applicable legislation."6

12. Article 16 of the Water Act No l5/1923 ("the Water Act") provides that:

6 "Riki, sveitarfdkigum ogfurirtekjum, sem alarid eru i eigu peirra, er 6heimilt ad.framselia beint eda 6beint

og med varanlegum hetti eignaru<ltt ad jardhita og grunnvqtni umfram heimilis- og bisBarfir, sbr. l. mgr.

10. gr. og 14. gr.
(...)
Riki, steitarfdldgum og.fitdgum i peirya eigu, sbr. 2. mgr., er heimilt ad veita timabundid afnotardtt ad

rdttindum sh,. l. mgr. til allt ad 65 ara i senn. Handhafi timabundins ffiotardttar skal eiga rdtt d vidredum

umframlengingu rdttarins pegar helmingur umsamins afnotatlma er lidinn.
Vid dkvrirdun um pad hverjum skuli veittur afnotardttur skal g@ta jafnr@dis. bd skal geta pess ad dkvrirdunin

studli ad hagkvemri nltingu audlinda ogfiarfestinga i mannvirkium.

[Sa rddherra er.fer med samningagerd d pvi svidi skal semja um endurgiald (leigu) fyrir qfnotariu rittinda
undir yfirradum rikisins sta,. 3. mgr. (Im rddsti)fun og endurgjald.fyrir nj,tingu rdttinda i pjhdlendum fer
samkvemt dkvrzdum laga par ad rutundl"
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"The State, municipalities, and their wholly ov,ned undertakings are not permitted
to transfer, directly or indirectly, on a permanent basis, the right to possess and use
water that has hydroelectric power above 1LMW.

( ...)

The State, municipalities and companies owned by them, as provided in paragraph
2, are permitted to grant temporary rights of use of the rights under paragraph t for
a period of up to 65 years at a time. Holders of temporary rights of use shall be
entitled to negotiations on an extension of the rights when half of the agreed period
ofuse has passed.

Decisions on to whom to grant rights of use shall be made on a non-discriminatory
basis. Also, such decisions should promote use of resources and intestments in
.facilities.

The Minister responsible Jbr negotiation as regards consideration for the use o.f
resources owned and controlled by the lcelandic State shall negotiate the
consideration (rent) .for the use o.f rights subject to the control of the State pursuant
to paragraph 3. The arrangements and considerationfor the use o.f rights on public
land shall be subject to the applicable legislation. " T

3. Relevant EEA law

13. Article 2(l) of Directive 2006/123/EC of the European Parliament and of the Council
of l2 December 2006 on services in the internal markets (the "services Directive")
provides that:

"This Directive shall apply to services supplied by providers established in a
Member State."

14. According to Article 37 of the EEA Agreement:

"Services shall be considered to be 'services'within the meaning of this Agreement
where they are normally provided for remuneration, in so .far as they are not
governed by the provisions relating tofreedom of movementfor goods, capital and
persons.

'Services' shall in particular include :

1 "Rikt, sveitarfeldgum og.fyrirtekjum sem alfarid eru i eigu peirra er ilheimilt ad framselja beint eda 6beint
og med varanlegum hetti rdU til umrdda og hagnitingqr d pvi t atni sem hefur ad geyma viiianlegt a-fl umfrqm
IO MW.
(...)
Riki, sveitarfeliigum og feldgum i peirra eigu, sbr. 2. mgr., er heimilt ad veito t{mabundid afnotur,fi ad
rettindum skv. l. mgr. til allt ad 65 ara I senn. Handhofi timabundins afnotarirtar skal eiga ritt d vidrredum
um framlengingu rittarins pegar helmingur umsamins afnotatima er liiinn.
Vid dkvcjrdun um pad hverium skuli veittur ffiotarittur skal geta jafnredis. pa skat geta pess ad dh,1rdunin
studli ad hagkvemri nittingu audlindqnna ogfiddestinga i manntiikjum.
Sa rddherra er .fer med samningagerd um endurgjaltt .fyrir nytingu audlindq I eigu og d .forredi islenska
rlkisins skal semia um endurgiald (eigu)fyrir qfnotarett rduinda-undiry.firrdduirikriins'skv. 3. mgr. um
rddstdfun og endurgiald.fyrir nittingu rittinda i pjildlendum.fer samh,ami dk ndu* laga par ad 1fitu;di1',8 Act referred to at point I of Annex X to the EEA Agreement.
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(a) activities of an industrial character;
(b) activities of a commercial character;
(c) activities of craftsmen;
(d) activities of the professions."

15. Article 4(6) of the Services Directive provides that:

"'authorisation scheme' means any procedure under which
is in effect required to take steps in order to obtain.from a

Jbrmal decision, or an implied decision, concerning access

the exercise thereof; "

a provider or recipient
competent authority a

to a service activity or

16. As stated in Recital39 of the Services Directive:

The concept of 'authorisation scheme' should cover, inter alia, the administrative
proceduresfor granting authorisations, licences, approvals or concessions (...).

17. Article 12 of the Services Directive provides that:

" 1. Where the number of authorisations available -fo, o given activity is limited
because of the scarcity of available natural resources or technical capacity, Member
States shall apply a selection procedure to potential candidates which provides.full
guarantees of impartiality and transparency, including, in particular, adequate
publicity about the launch, conduct and completion of the procedure.

2. In the cases referred to in paragraph l, authorisation shall be grantedJbr an

appropriate limited period and may not be open to automatic renewal nor confer
any other advantage on the provider whose authorisation has just expired or on any
person having any particular linl<s with that provider.

3. Subject to paragraph I and to Articles 9 and 10, Member States may take into
account, in establishing the rules .for the selection procedure, considerations of
public health, social policy objectives, the health and safety of employees or self-
employed persons, the protection of the environment, the preservation of cultural
heritage and other overriding reasons relating to the public interest, in conformity
with Community law."

18. Indeed, as indicated in Recital62 of the Services Directive:

" V[here the number oJ'authorisations available for an activity is limited because of'
scarcity of natural resources or technical capacity, a procedure for selection.from
among several potential candidates should be adopted with the aim of developing
through open competition the quality and conditions for supply of services available
to users. Such a procedure should provide guarantees of transparency and
impartiality and the authorisation thus granted should not have an excessive

duration, be subject to automatic renewal or confer any advantage on the provider
whose authorisation has just expired. In particular, the duration of the authorisation
granted should be fixed in such a way that it does not restrict or limit free
competition beyond what is necessary in order to enable the provider to recoup the

cost of investment and to make afair return on the capital invested. This provision
should not prevent Member States from limiting the number of authorisations .for
reasons other than scarcity of naturql resources or technical capacity. These
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authorisations should remain in any case subject to the other provisions of this
Directive relating to authorisation schemes. "

19. Article 13(l) of the Services Directive provides that:

"Authorisation procedures and.formalities shall be clear, made public in advance and
be such as to provide the applicants with a guarantee that their application will be dealt
with obj ectively and impartially."

20. Article 31(l) of the EEA Agreement provides that:

"Within the .fiamework of the provisions of this Agreement, there shall be no
restrictions on the.freedom of establishment of nationals of an EC Member State or
an EFTA State in the territory of any other of these States."

21. Article 6 of Directive 2003/54/EC of the European Pqrliament and of the Council o.f 26
June 2003 concerning common rulesfor the internal market in electricity and repealing
Directive 96/92/ECe (the "Electricity Directive"), which concerns "Authorisation
procedure.for new capacity" provides that:

" 1. For the construction of new generating capacity, Member States shall adopt an
authorisation procedure, which sholl be conducted in accordance with ob.jective,
transpqrent and non discriminatory criteria.

2. Memher States shall lay down the criteria.for the grant of authorisations.for the
construction o.f generating capacity in their territory. These criteria may relate to:

(a) the sqfety and securiU qf the electricity system, installations and
associated equipment;

(b) protection of public health and safety;
(c) protection oJ' the environment ;
(d) land use and sitingi
(e) use of public ground;
(fl energl" fficiencY;
(g) the nature of the primary sources;
(h) characteristics particular to the applicant, such as technical, economic

and.financial capabi lities ;
(i) compliance with measures adopted pursuant to Article 3.

3. Member States shall ensure that authorisation procedures for small and/or
distributed generation take into account their limited size and poiential impact.

4. The authorisation procedures and criteria shall be made public. Applicants shall
be informed of the reasons.for any refusal to grqnt an authorisation'. The reasons
must be objective, non discriminatory, well.founded and duly substantiated. Appeal
procedures shall be made available to the applicant.,'

22. Article 13 d) of Directive 2009/28/EC of the European Parliament and of the Council
of 23 April 2009 on the promotion of the use of energt from renev,able sources and

e Act referred to at point 22 of Annex IV to the EEA Agreement.
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amending and subsequently repealing Directives 2001/77/EC and 200i/30/ECt0 (the
"Renewable Directive") provides that:

"rules governing authorisation, certffication and licensing are objective,

transparent, proportionate, do not discriminate between applicants and take fully
into account the particularities of individual renewable energy technologies;"

4. The Authority's assessment

23. Article 3a of the Ground Resources Act sets up an authorisation procedure for the right
to harness geothermal energy and groundwater owned by the State, municipalities and

the companies owned by them. Article 16 of the Water Act sets up the same

authorisation procedure regarding the right to occupy and harness water resources

owned by the State, municipalities or companies owned by them, that contain

exploitable energy in excess of 10 MW.

4.1 Services Directive

24. According to Article 2 of the Services Directive, the Directive applies to services

supplied by providers established in an EEA State.

25. The economic activity at stake in the present case is the hamessing of energy resources

located on public land, for production of electricity and heat. This is an activity "of an

industrial character", which, in accordance with Article 37 of the EEA Agreement, falls

within the scope of "seryices" and thus within the scope of the Services Directive.

26. According to Article a(6) of the Services Directive, "authorisation schemes" are

procedures under which a service provider is in effect required to take steps in order to

obtain from a competent authority a formal decision conceming access to a service

activity or the exercise thereof. The definition is wide and covers all administrative
pro""dr.". for granting authorisations, licences, approvals or concessionsll.

27 . The Icelandic authorisation schemes fall under this definition. Indeed, under the above-

mentioned Icelandic provisions, undertakings that want to harness the energy contained

in geothermal, groundwater or water resources located on public land to produce

electricity or heat must obtain from the competent authority a formal decision in order

to exercise that activityl2.

28. As the Icelandic provisions constitute authorisation schemes within the meaning of
Article 4(6) of the Services Directive, they must comply with the requirements imposed

upon such schemes by the Directive. More specifically, as the number of authorisations

available is limited because of the scarcity of available natural resources, this

authorisation scheme falls within the scope of Article 12 of the Services Directive. It
must thus comply with the specific requirements set out in that Article, as well as with
any other relevant provisions of the Directive relating to authorisation schemesl3.

t0 Act referred to at point 41 of Annex IV to the EEA Agreement.
rr Recital 39 of the Services Directive.
12 The production of electricity is an activity "of an industrial character", which, according to Article 37 EEA,

falls within the scope of "services".
l3 See, in particular, Recital 62 of the Services Directive.
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29. This implies the following obligations on Iceland:
(l) The procedures and formalities for the authorisation must be clear, made public in
advance and be such as to provide the applicants with a guarantee that their application
will be dealt with objectively and impartially (Article 13(l) of the Services Directive).
(2) The selection procedure applied to potential candidates must provide full guarantees
of impartiality and transparency, including, in particular, adequate publicity about the
launch, conduct and completion of the procedure (Article 12(D of the Services
Directive).
(3) The authorisation must only be granted for an appropriate limited period of time, in
such a way that it does not restrict or limit free competition beyond what is necessary in
order to enable the provider to recoup the cost of investment and to make a fair retum
on the capital invested (Article 12(2) of the Services Directive, read in light of Recital
62 of the Services Directive).
(4) The authorisation must not be open to automatic renewal nor confer any other
advantage on the provider whose authorisation has just expired or on any person having
any particular links with that provider (Article l2(2) of the Services Directive).

4. 1. 1 First requirement
30. The first requirement, provided for in Article l3(l) of the Services Directive, is that the

procedures and formalities for the authorisation must be clear and made public in
advance.

31. This goes beyond the general requirement that authorisation procedures must be
transparent and carried out on the basis of objective criteria. The requirement of advance
publicity of procedures and formalities entails that the details of the procedures that will
need to be followed and the formalities that will need to be carried out before a given
authorisation is issued, must be spelled out in the applicable national provisions. The
requirement of clarity entails that the procedures be unambiguous and easily
understandable.

32.lnother words, on the basis of the applicable national provisions, interested parties must
be in a position to understand which rules will apply to the authorisation process and
which steps are going to be followed in order to issue the authorisation.

33. It is submitted that this is not the case for the authorisation schemes foreseen by Articles
3a of the Ground Resources Act and 16 of the Water Act which are in breach of Article
l3(1) of the Services Directive.

34. In the Water Act and the Ground Resources Act, the only indications as to the
procedures and formalities to be followed are that the decision must be taken on a non-
discriminatory basis, that the decision should promote use of resources and investments
in facilities and that the competent minister will negotiate the consideration for the
authorisation.

35. In its letter of 3 June 20llt4,Iceland also points to the Administrative procedures Act
No 3711993 and to "general administratiie customs and practices", which would set
out the applicable procedures.

ra Your ref. IDNI 1060006/7.6.2, Event No 600032.
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36. Conceming the Administrative Procedures Act No 3711993, the Authority notes that it
simply requires public authorities to comply with the general principle of equality, by
stating that"in deciding cases a public authority shall make every effort to ensure that,

legally, it is consistent and observes the rule of equal treatment"ts; and the principle of
proportionality, by stating that"a public authority shall reach an adverse decision only
when the lawful purpose sought cannot be attained by less stringent means. Care should
then be taken not to go further than necessary16". Iceland has not explained how this is

sufficient to comply with the requirements of Article l3(l) of the Services Directive.

37. As regards the o'general administrative customs and practices" outlined in the letter of
3 June z}ll,Iceland indicates that when a public body awards a licence, it must do so

"in a transparent and .non-discriminatory way based on objective criteria". According
to Iceland, this entails that "public authorities must award the licences transparently
and treat all potential tenderers equally. This requires an adequate advertising to
enable the market to be opened up to competition and ensuring that all potential
tenderers will be provided with the same information. The decision making must be

transparent in order for the authority in question to be able to demonstrate the

impartiality of the procedure".17

38. Firstly, Iceland does not demonstrate that those general principles have been given the

necessary publicity.

39. Secondly, they remain at a very general level and constitute little more than general

principles. They do not allow interested parties to know which actual procedures will be

followed and which formalities will be carried out before the authorisations are awarded.

40. The applicable national legal framework leaves considerable discretion to public

authorities as to what procedures and formalities they will need to apply and is
insufficient for the authorisation scheme to comply with the requirement that the

procedure and formalities be clear and made public in advance.

41. As a result, the Authority concludes that the authorisation schemes foreseen by Articles
3a of the Ground Resources Act and l6 of the Water Act are in breach of Article 13(1)

of the Services Directive.

4. 1.2 Second requirement
42.The second requirement, provided for in Article 12(1) of the Services Directive, is that

the selection procedure applied to potential candidates must provide full guarantees of
impartiality and transparency, including, in particular, adequate publicity about the

launch, conduct and completion of the procedure.

43. Again, according to the information provided by lceland, national law only requires that

the procedure be non-discriminatory and comply with the principles of equality and

proportionality. Iceland does not demonstrate that 'full guarantees" are provided for the

transparency ofthe procedure and for adequate publicity for the launch, conduct and

completion thereof.

rs Article I I of the Administrative Procedures Act No 3711993.
16 Article l2 of the Administrative Procedures Act No 37/1993.
r7 Ref. tDNl 1060006/7.6.2, event no 600032, page 2.
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44. As a result, the Authority has come to the conclusion that Articles 3a of the Ground
Resources Act and 16 of the Water Act are also in breach of Article l2(l ) of the Services
Directive.

4. 1.j Third requirement
45. The third requirement, provided for in Article l2(2) of the Services Directive, is that the

authorisation is only to be granted for an appropriate limited period of time, in such a
way that it does not restrict or limit free competition beyond what is necessary in order
to enable the provider to recoup the cost of investment and to make a fair return on the
capital invested.

46. According to the Water Act and the Ground Resources Act, the authorisations are to be
granted for a duration of up to 65 years. However, there is no requirement that the
duration of the licence be shorter should less time be sufficient for a given authorisation
holder to recoup the cost of his investment and make a fair return on the capital he has
invested. Nothing in Icelandic legislation provides that the competent authority is
authorised to grant a licence for a duration of less than 65 years, even if, for a given
project, this would prove to be more time than justified.

47. As a result, the Authority concludes that the authorisation schemes foreseen by Articles
3a of the Ground Resources Act and 16 of the Water Act are in breach of Article l2(2)
of the Services Directive.

4. 1.4 Fourth requirement
48. The fourth requirement, also provided for in Article 12(2) of the Services Directive, is

that the authorisation must not be open to automatic renewal nor confer any other
advantage on the provider whose authorisation has just expired or on any person having
any particular links with that provider.

49. According to Article l6(3) of the Water Act and Article 3a(3) of the Ground Resources
Act, the authorisation holder is entitled to negotiations on an extension of the
authorisation when half of the agreed period of use has passed.

50. This clearly confers advantage on the authorisation holder as concerns the renewal of
his authorisation. Indeed, the existing concession holder is given the possibility to
negotiate the renewal years before it expires, thus avoiding having to compete with third
parties to obtain the authorisation through a transparent, irnpartial and non-
discriminatory procedure.

51. For that reason, the Authority maintains that the authorisation schemes foreseen by
Articles 3a of the Ground Resources Act and 16 of the WaterAct are in breach of Article
l2(2) of the Services Directive.

4.2 Article 31 EEA

52' Should the above-mentioned authorisation schemes be considered to fall outside the
scope of the Services Directive, they would need to comply, in any event, with the
provisions of the main part of the EEA Agreement.
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53. In the alternative therefore, the Authority would conclude that the conditions under

which the authorisations are awarded and renewed would be in breach of the freedom

of establishment provided for under Article 31 EEA.

4.2.1 Non discrimination and transparency
54. It is settled case-law that Article 31 EEA confers on nationals of one EEA State who

wish to pursue activities as self-employed persons in another EEA State the benefit of
the same treatment as the host State's own nationals and prohibits any discrimination
based on nationality which hinders the taking up or pursuit of such activitiesrs. The rules

regarding equal treatmerfi'forbid not only overt discrimination by reason of nationality
or, in the case of a company, its seat, but all covert forms of discrimination which, by

the application of other-criteria of dffirentiation, lead in.fact to the same result."te

55. In the context of an authorisation scheme in which the authorities of an EEA State award

the pursuit of an economic activity to one or more economic operators in particular, this
principle of non-discrimination implies, in turn, an obligation of transparency.

56. Indeed, without adequate transparency, the principle of equal treatment would be

disregarded. Undertakings established in other EEA States and potentially interested in
the licensed activity would not be able to express their interest and, therefore, exercise

their right under Article 31 EEA. The obligation of transparency is thus a concrete and

specific expression of the principle of equal treatment, which enables undertakings to

exercise effectively the rights conferred upon them by Article 31 EEA20.

57. As a consequence and as held by the Court of Justice in Sporting Exchange Ltd, the

obligation of transparency therefore appears to be a mandatory prior condition of the

right of an EEA State to award to one (or more) private operators the exclusive right to
carry on an economic activity, irrespective of the method of selecting the operator (or

operators)21.

58. That obligation of transparency, which is imposed on the authority granting the

authorisation, consists in ensuring, for the benefit of any potential applicant, a degree of
advertising sufficient to enable the market to be opened up to competition and the

impartiality of procedures to be reviewed22'

59. Moreover, as any prior administrative authorisation scheme, it must be based on

objective, non-discriminatory criteria known in advance, in such a way as to
circumscribe the exercise of the authorities' discretion so that it is not used arbitrarily.

Finally, the decision must be capable of being made subject to judicial proceedings23.

r8 See, inparticular, to thateffect, Case C-11ll9l Commissionv Luxembourgllgg3l ECR I-817, paragraph

17 and CaseC-337197 Meeusen [1999] ECR I-3289, paragraph?T.
re Case C-33Olg1 Commerzbank ll993l ECR I-4017 paragraph 14, Case C-91/08 lltall l20l0l ECR I-2815.

paragraph 33.
i0 See opinion of Advocare General Bot in Case C-203108 Sporting Exchange Ltd [2010] ECR I-4695,

paragraph 153-154.
2r Case C-203l08 Sporting Exchange Ltdl20l0l ECR I-4695, paragraphs 39-47.
22 See, to that effect, Case C-324198 Telaustria and Telefonadress [2000] ECR I-10745, paragraph^s 60 to 62;

Case C-231l03 Coname [2005] ECR l-7287,paragraphs l6 to 19, Case C-458/03 Parking Brxer [2005] ECR

I-8585, paragraphs 46-49,CaseC-324107 Coditel Brabant [2008] ECR l-8457, paragraph 25, Case C-206/08

Ettrawaiser t20091 ECR I-8377, paragraph 44 and Case C-91/08 l{all l20l0l ECR I-2815, paragraph 36.

23 Case C-389/05 Commission v Frqnce [2008] ECR I-5397, paragraphs 93-94'
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60. These principles must be explicitly guaranteed in the internal legal system of the EEA
State. Indeed, the States must implement their obligations under EEA law with
unquestionable binding force and with the specificity, precision and clarity necessary to
satisfy the requirements flowing from the principle of legal certainty. Individuals must
have the benefit of a clear and precise legal situation enabling them to ascertain the full
extent of their rights and, where appropriate, to rely on them before the national courts2a.

61. It follows from the above that EEA States cannot maintain in force national provisions,
which permit the award of special and exclusive rights without them being put out to
competition, on the basis of objective, non-discriminatory criteria known in advance, in
such a way as to circumscribe the exercise of the authorities' discretion so that it is not
used arbitrarily. Indeed, such legislation would infringe Article 3l EEA and the ensuing
principles of equal treatment, non-discrimination, transparency and legal certainty.

62. The Authority concludes that under Icelandic law, compliance with the principle of
transparency for the award of authorisations for the right to harness the energy contained
in geothermal, groundwater or water resources located on public land to produce
electricity or heat, would not be guaranteed.

63. Indeed, as demonstrated above, Icelandic law only requires that the procedure be non-
discriminatory and comply with the principles of equality and proportionality. Iceland
has not demonstrated that the application of those principles is sufficient to guarantee
that the award procedure will be carried out with a degree of advertising sufficient to
enable the market to be opened up to competition.

4.2.2 The renewal procedure
64. As established by the case-law of the Court of Justice, the above-mentioned principles

of non-discrimination and transparency must apply both to the initial grant of the
authorisation and to any renewal procedure25.

65. As indicated above, according to Article l6(3) the Water Act and Article 3a(3) of the
Ground Resources Act, the authorisation holder is entitled to negotiations on an
extension of the authorisation when half of the agreed period of use has passed. This
means that authorisations can be renewed without a transparent, impartial and non-
discriminatory procedure.

66. For that reason as well, the Authority would come to the conclusion that the Icelandic
provisions are in breach of EEA law.

4.2.3 The duration of the authorisation
67. Finally, the Authority observes that the absence of any guarantee that the duration of the

authorisation will be set in a proportionate manner would also be in breach of EEA law.

2a See Case 29184 Commission t' Germany t1985] ECR 1661, paragraph 23; Case 363185 Commission t, Italy
[1987] ECR 1733,paragraph 7; Case C-59/89 Commissionv G"r*iny [1991] ECR I-2607, paragraph lg;
CaseC-236195 Commissionv Greece [1996] ECR l-445g,paragraph l3; Case C_4g3/gg Commissionv France
[2002] ECR l-4781, paragraph 50, Case C-54lgg Associaiion-Egiitn a, Scientologie de paris t20001 ECR I-
1335, paragraph 22' Case C-478lOl Commis.cion v Luxembourg [2003] I-2351, piagraph 20, iase C463/oO
Commission v Spain [2003] ECR I-4581, paragraphs 74-75, irrd case c-:zOrOs r"rtLrren, [2007] ECR I-
ll29,paragraph43.
25 Case c-2o3lo8 sporting Exchange Ltd [2010]ECR I-4695, paragraphs 54-55.
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68. Indeed, the principle of proportionality is recognised by the established case law of the

Court of Justice as "being part of the general principles of Community law"26. tt also

binds national authorities when they act within the sphere of application of EEA law,
even when they have a large area of discretion2T. This is the case when States restrict
the freedom of establishment through authorisation schemes.

69. In that context, the principle of proportionality requires that any measure which restricts

the fundamental principles of free movement should be both necessary and appropriate
in the light of the objectives sought. When an EEA State considers measures to be

adopted, it must choose those which cause the least possible disruption to the pursuit of
an economic activity28.

70. The same principles apply for the EFTA States, as confirmed by the EFTA Court:

"The Court has consistently emphasized the importance of this principle of EEA law
(see, for instance, Cases E-6/96 Wilhelmsen, at paragraph 87, and E-3/00 EFTA
Surveillance Authority v Norway, at paragraph 27). Under the proportionality
principle, the measure chosen by an EEA Contracting Party must be proportionate
to the aim pursued. It must be established that measures taken are suited to achieve

the objective sought, and that the same objective may not be as effectively achieved

by measures which are less restrictive of intra-EEA trade."2e

71 . When applied to authorisations such as the one provided for in Article l6(3) of the Water
Act and Article 3a(3) of the Ground Resources Act, this principle requires that the

restriction to the freedom of establishment caused by the authorisation be limited to what

is strictly necessary. Concerning the duration of authorisations such as those subject to

the present proceedings, the principle of proportionality requires that it be set so that it
does not limit open competition beyond what is strictly required to ensure that the

investment is paid off and that there is a reasonable return on invested capital, whilst
maintaining a risk inherent in economic activities for the authorisation holder.

72.For the same reasons as set out above, the principle of legal certainty requires that this

principle be guaranteed in a clear and unambiguous fashion in the national legal order.

73. However, the Authority submits that under Icelandic law, compliance with the principle

of proportionality when setting the length of the hydropower and geothermal licences is

not guaranteed.

74.For that reason as well, the Icelandic provisions are in breach of EEA law.

4.2.4 Justification
7 5. A restriction under Article 3 I EEA may be justified by reasons referred to in Article 33

EEA or by considerations of overriding public interest.

76.The EFTA Court held that the reasons which may be invoked by an EEA State in order

to justiff any derogations from EEA law principles "[...J must be accompanied by an

appropriate analysis of the expediency and proportionality of the restrictive measure

26 Case 265187 Schriider [989] ECR 2237,paragraph2l.
27 Joined Cases4ll79,l2ll79 and796/79 Testa et c/ [1980] ECR 1979, paragraph 21.
28 See for example Case 15183, Denkavit Netherlands [1984] ECR 2171 and Case T-260194 Air Inter SA [1997)
ECR II-997, paragraph 144.
2e Case E-4104 Pedicel [2005] EFTA Court Report l, paragraphs 55-56.
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adopted by t!!t State, and precise evidence enabling its arguments to be
substantiated."3o

77.In its letter of 15 June 201231, Iceland stated that "(...) the lcelandic authorities in
general welcome the preliminary conclusion of the Authority (...)". Therefore, lceland
does not provide any reasons which could justifu the restriction imposed by the
authorisation scheme on the freedom of establishment provided in Article 3l EEA.

78. The Authority therefore considers that Iceland has not provided any objective reasons
of public interest to justiflz the restrictions on the freedom of establishment imposed by
the current authorisation scheme.

4.3 Specific legislations

79.Fot the sake of completeness, the Authority will also consider the terms of the
Electricity Directive and the Renewable Directive, altough it considers them not to be
applicable.32 According to the lex specialis principle, .p""ifi. legislation shall be applied
in favour of a more general one. However, in casu these two directives do not contain
extensive elements regarding licencing procedures. Consequently, the lex generali (the
Services Directive) shall be applied because it contains more detailed ruGs regarding
licencing obligation.

4.3. I Electricity Directive

80. The Authoritywill considerthe terms of Article 6 of the Directive 20031541p;C (,,the
Electricity Directive")33, which concerns "Authorisation procedures.for new copacity,,.

81-The procedures foreseen in Article 16(3) of the Water Act and Article 3a(3) of the
Ground Resources Act do not fall within the scope of that provision. Indeed, Article 6
of the Electricity Directive concems licences for the construction of new generation
capacity. The procedures foreseen in Article l6(3) of the Water Act and Articie 3a(3) of
the Ground Resources Act concern access to energy resources located on public land,
which is a different matter.

82. The fact that Article 6 of the Electricity Directive was not intended to cover
authorisations such as those subject to these proceedings is confirmed by the list of
criteria which may be used by EEA States when granting authorisatitns for the
construction of new capacity, listed in the second paragraph ofArti"l" 6. Indeed, if that
provision had been intended to cover access to energy resources, it would have included
criteria such as resource management or price paid. However, this is not the case.

30 Case E-12/10 EFTA Sun'eillance Anthority v lceland, [20] t] EFTA Courr Report llT,paragraph 57.rr Your reference IDN I 106000 6li .6.2, Event no 63g l 19.
12 Directive 2oo3l54lEC of the European Parliament and of the Council of 26 June 2003 concerning common
rules for the internal market in electricity oJ L 176,15.7.2003,p.37-56 and Directive 2009/2glEC of the
European Parliament and of the Council of 23 April 2009 on ihe promotion of the use of energy from
renewable sources OJ L 140, 5.6.2009, p.16-62.
r3Directive 2oo3l54lEC of the European Parliament and of the Council of 26 June 2003 concerning common
rules for the internal market in electricity and repealing Directive g6lg2/Ec.
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83. The Authority therefore considers that Article 6 of the Electricity Directive is not

applicable since, in the field of authorisation procedure, its content is less detailed than

that of the Services Directive.

4.3.2 The Renewable Directive

84. Finally, the Authority would like consider the application of Article 13 d) of Directive
2OOglzSlEC on the promotion of the use of energy from renewable sources3a lthe
"Renewable Directive").

85. Article l3 d) of the Renewable Directive provides that:
"rules governing authorisation, certdication and licensing are objective,

transparent, proportionate, do not discriminate between applicants and take.fully
into account the particularities of individual renewable energy technologies; "

86. The same analysis as performed under section 4.3.1 above in relation to the Electricity
Directive can be undertaken in relation to the Renewable Directive. Indeed, the content

of paragraph 13 d) is rather vague and does not establish any detailed guidelines

concerning the way the selection procedure should be operated.

87. As a matter of consequence, the Services Directive is applicable since, in the field of
authorisation procedure, its content is more detailed than that of the Renewable

Directive. This interpretation is supported by the explanation and example given UV tttg

European Commission in the handbook on implementation of the Services Directive.3s

FOR THESE REASONS,

THE EFTA SURVEILLANCE AUTHORITY,

pursuant to the first paragraph of Article 31 of the Agreement between the EFTA States on

the Establishment of a Surveillance Authority and a Court of Justice, and after having given

Iceland the opportunity of submitting its observations,

HEREBY DELIVERS THE FOLLOWING REASONED OPINION

By maintaining in force Article 3 a(2)-(6) of the Act No 5 7/ I 998 on the survey and utilisation
of ground resources and Article l6(2)-(6) of the Water Act No l5/1923, which set up an

authorisation scheme for the right to harness, respectively, geothermal energy and

groundwater owned by the State, municipalities or companies owned by them, and the right

to occupy and harness water resources owned by the State, municipalities or companies

owned by them, that contains exploitable energy in excess of 10 MW, without providing for
publicised, transparent and non-discriminatory award and renewal procedures, and without

3a Directive 2OOglzSlEC of the European Parliament and of the Council of 23 April 2009 on the promotion of
the use of energy from renewable sources and amending and subsequently repealing Directives 2001177lEC

a;nd2003l30lEC (Text with EEA relevance) OJ L 140, 5.6.2009, p. 16-62.
Handbook implementation of the Services Directive, p.24:

; webpage lasthttp:i/ec.europa.eu/internal-market/servicesidocsi services-dir/guides/handbook-en.pdf
accessed l9 March 2015.
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a requirement for a proportionate length for the authorisations, Iceland has failed to fulfil its
obligations arising frorn Articles 12 and 13 of the Act referred to at point 1 of Annex X to
the EEA Agreement, Directive 2006/1 23/EC of the European Parliament and of the Council
o.f l2 December 2006 on services in the internal market, as adapted to the EEA Agreement
by Protocol I thereto.

If the Services Directive is not applicable, the Authority has reached the alternative
conclusion that, by maintaining in force Article 3a(2)-(6) of the Act No S7/tgg| on the
survey and utilisation of ground resources and Article 16(2)-(6) of the Water Act No
15/1923, which set up an authorisation scheme for the right to harness, respectively,
geothermal energy and groundwater owned bythe State, municipalities or companies owned
by them, and the right to occupy and harness water resources owned by the State,
municipalities or companies owned by them, that contains exploitable energy in excess of
10 MW, without providing for publicised, transparent and non-discriminatory award and
renewal procedures, and without a requirement for a proportionate length for the
authorisation, Iceland has failed comply with its obligations arising from Article 3l EEA.

Pursuant to the second paragraph of Article 3l of the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of Justice, the EFTA
Surveillance Authority requires Iceland to take the measures necessary to comply with this
reasoned opinion within two months of its receipt.

Done at Brussels,7 May 2015

For the EFTA Surveillance Authority

a--rU c.,(,Ltn't f-LL""'J\
Markus Scheider
Acting Director


