
Háskólinn á Akureyri
Hug- og félagsvísindadeild
Lagaskor 
Vorönn 2009

Software Patents and the EPO: Should software 
patents be granted under the European patent  

system?

Drengur Óla Þorsteinsson
Lokaverkefni í Hug- og félagsvísindadeild



Háskólinn á Akureyri
Hug- og félagsvísindadeild

Lagaskor 
Vorönn 2009

Software Patents and the EPO: Should software 
patents be granted under the European patent  

system?

Drengur Óla Þorsteinsson
Lokaverkefni til 90 eininga B.A.-prófs í Hug- og félagsvísindadeild

Leiðbeinandi: 
Timothy Murphy



Yfirlýsingar:

Ég lýsi því hér með yfir að ég einn er höfundur þessa verkefnis og að það er ágóði 
eigin rannsókna.

________________________________
Drengur Óla Þorsteinsson

Það staðfestist hér með að lokaverkefni þetta fullnægir að mínum dómi kröfum til 
B.A.-prófs í Hug- og félagsvísindadeild.

________________________________
Timothy Murphy

ii



Útdráttur

Lokaverkefni þetta fjallar  um hvernig evrópska einkaleyfakerfið tekur á málefnum 
hugbúnaðareinkaleyfa  í  skjóli  Evrópska  einkaleyfasamningsins  frá  1977. 
Hugbúnaðareinkaleyfi og veiting þeirra eru umdeild um víða veröld og deilt er um 
hvort veita ætti slík einkaleyfi yfir höfuð. Í ritgerðinni er því leitast við að svara þeirri 
spurningu hvort veita eigi hugbúnaðareinkaleyfi í evrópska einkaleyfakerfinu. Í þeim 
tilgangi  eru  skilgreiningar  á  hugtökunum  einkaleyfi,  hugbúnaður  og 
hugbúnaðareinkaleyfi  grandskoðaðar.  Jafnframt  er  fjallað  um  veitingu 
hugbúnaðareinkaleyfa  í  evrópska  einkaleyfakerfinu  samkvæmt  Evrópska 
einkaleyfasamningnum  og  stiklað  á  stóru  í  sögu  hugbúnaðareinkaleyfa  í  Evrópu. 
Veitingar  einkaleyfa  í  bandaríska  einkaleyfakerfinu  eru  hafðar  til  hljóðsjónar  og 
afleliðingar  þeirra  kynntar.  Skoðað  er  hvernig  evrópska  einkaleyfakerfið  tekur  á 
þremur  mikilvægum  efnisatriðum,  þ.e.  að  hugbúnaður  sé  stærðfræði,  að 
hugbúnaðareinkaleyfi séu ekki hagkvæm og að krafa um tæknilegt eðli uppfinninga 
leiði  af  sér  lagalega  óvissu.  Að  lokum  er  niðurstaðan  sú  að  ekki  ætti  að  veita 
hugbúnaðareinkaleyfi í evrópska einkaleyfakerfinu vegna þess að slík einkaleyfi valda 
ekki tilskyldum félagslegum og efnahagslegum afleiðingum og að lagarök Evrópsku 
einkaleyfastofunnar séu ekki nægilega vel ígrunduð.

Abstract

This  dissertation discusses the European patent system under the European Patent 
Convention  of  1977  in  relation  to  software  patents.  Software  patents  and  their 
granting  is  a  matter  of  some controversy throughout  the  world  and  it  is  debated 
whether  or  not  such  patents  should  be  granted  at  all.  The  central  question  this 
dissertation  addresses  is  whether  software  patents  should  be  granted  under  the 
European patent system. For the purpose of answering this question the definitions of 
patents, software and software patents are examined. The granting of software patents 
under the European patent system as it is under the European Patent Convention is 
examined and the history of software patents in Europe is outlined. For comparison 
the granting of software patents under the United States' patent system and its results 
are  also  explored.  How  the  European  patent  system  deals  with  three  important 
arguments is then thoroughly examined; that software is mathematics, that software 
patents are not economically viable and that the test of technical character results in 
legal  uncertainty.  Finally  the  conclusions  are  that  software  patents  should  not  be 
granted under the current patent regime for software patents do not bring about the 
desired effects in the political and economic sense. Moreover, the legal justifications 
by the European Patent Office for the granting of such patents under the European 
Patent Convention are not solid enough.
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"Like everything human, justice is imperfect, it's flawed.  
But it's those very imperfections that separate us from 
the machines, and maybe even makes us a species worth 
saving." 

- Tribunal Judge, Battlestar Galactica Season 3, Episode 20
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CHAPTER 1. INTRODUCTION

Patents in general have been debated since they came into existence. The controversy over patents 

in Europe can be said to have peaked in the Netherlands in 1869 when the country repealed its 

patent law altogether, not reinstating it until 1912.1 Today most of the controversy regarding patents 

is centred around the issue of software patents or computer implemented inventions. One of the 

questions underlying the software patent discussion is whether applications developed, because of 

advances in computer technology, that do not differ in any fundamental way from non computerized 

implementations, should be protected by patents. The difference between computerized and non-

computerized implementations is essentially the viability of the solution, i.e. the computer allows 

solutions that would not be useful without a computer.2

In  other  words  what  is  the  defining  attribute  or  feature  of  a  software  patent  and  what 

distinguishes it  from other fields of patentability.  Is software,  perhaps, not distinguishable from 

other types of inventions? This dissertation will demonstrate the special nature of software in patent 

laws in general and compare how software patents are treated within the European and American 

patent systems in turn. The main focus of the dissertation is the European patent system and the 

inclusion of the American system is for comparison and reference as the American patent system 

has the greatest experience dealing with software patents.

The criticism of software patents is manifold; it can be political in that some groups feel that 

software should essentially be free to everyone to do what ever they want with it; it can be scientific 

in  that  it  is  perhaps  an  unavoidable  conclusion  that  software  is  in  essence  made up  of  and  is 

identical to subject-matter that can not be patentable; it can be economical in that some believe that 

software patents do not produce the most profitable outcome; and finally some of the criticism 

regarding software patents centres around purely legal arguments. All of the arguments have some 

important legal ramifications. The software patent debate takes place within the paradigm of law 

and society and is in that sense related to the subject of function and dysfunction of law. It can 

certainly be debated whether software patents are the tools of social control, dispute settlement or 

social  change.  The  possibility  might  even  exist  that  software  patents  are  the  results  of  some 

dysfunction of law, or are themselves such a dysfunction.3 

Within the European patent system, as well as within the American patent system, the case 

1 Fritz Machlup & Edith Penrose.

2 Philip Leith. at p. 7.

3 For further discussion on the subject of law and society see Steven Vago. at pp. 203 – 362.
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law shows how the patentability of software has been evolving. But is this development linear or is 

it  perhaps influenced by social  factors? Perhaps the criticism of software patents has some say 

regarding how the system has changed its decisions.

In  the  second  chapter  of  the  dissertation  the  fundamental  definitions  relied  on  will  be 

explained in order to ensure consistency throughout. What are patents, what is software and what 

are software patents are questions that must be thoroughly examined before any of the issues the 

dissertation deals with are examined. 

The third chapter deals with how software patents have been addressed in the past in the 

European  system and  how they are  approached  today.  Are  software  patents  granted  under  the 

European system?  Were  they intended to?  What  is  the  rationalization  for  the  granting  of  such 

patents? All of these questions will be answered in order to shed light on the current situation of the 

European patent system in relation to software patents in particular.

A similar approach to the American system is discussed in the fourth chapter. How does the 

American  patent  system deal  with  software  patents?  How  is  that  approach  different  from the 

European approach? What has the case law development been and why? These are central questions 

that need to be looked at closely in order to provide a frame of reference for the European patent 

system.

The fifth chapter then lays out three very specific and important arguments against software 

patents and how those arguments apply to the European patent system. The issue of software being 

mathematics;  the issue regarding  the  economic  viability of  software patents;  and the  European 

technical character test are all examined.

In  the  sixth  chapter  the  conclusions  of  the  dissertation  will  be  presented.  The  central 

question  this  dissertation will  seek to  answer is  Should  software patents  be granted  under  the  

European patent system? The answer is complicated, but it will be shown that there are insufficient 

arguments to show, without considerable doubt, that software patents should be granted under the 

current  patent  regime in  Europe.  This  dissertation  will  look at  and  explain  software  patents  in 

Europe and examine how the European system measures up to the American system and whether it 

can answer the general criticism of software patents.
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CHAPTER 2. GENERAL DEFINITIONS
One of the key problems in the area of software patents is that there is a lack of understanding of 

software on behalf of lawyers and likewise there is a lack of understanding of law by those educated 

in software.4 It is elementary, in order to understand the concept of software patents, to clarify the 

basic notions that make up the concept. For the purpose of this dissertation, to shed light on the 

special nature of software in patent laws, especially in the European Patent Convention (EPC), these 

are  the definitions  relied on.  Section 2.1 deals  with patents  in  general,  section 2.2 outlines  the 

definition of software used and section 2.3 defines software patents in particular.

2.1 Patents
It  is  important  when discussing  software  patents  to  understand what  a  patent  is  and how it  is 

defined. This section will outline the generally accepted view of what a patent is and its purpose. As 

such the following is the understanding of patents in general as the concept is used for the purpose 

of this dissertation. It should be noted that where the concept of software patents in particular is 

discussed the definition discussed in section 2.3 below is the one used.

A patent is a mean of protecting a new invention for a fixed period of time, the purpose of 

which  is  not  only to  encourage  invention  but  also  to  encourage  the  disclosure  of  information 

regarding previous inventions.5 Usually the term of a patent is at least twenty years, but it can also 

be longer depending on the type of patent in question.6 7 8 In order to understand the basic principles 

of how patent laws really work one has to be well versed in the complicated rules that govern patent 

granting in whatever legal system in question. This is not least because of the nature of patents in 

that patents are a combination of legal and technical concepts.9

There are some general criteria that patent applications will have to fulfil in order for the 

patent to be granted which are common to most legal systems. It is interesting to note that the 

member states of the World Trade Organization, with the Agreement on Trade-Related Aspects of 

Intellectual  Property  Rights  (TRIPS),  are  bound  to  have  patents  available  for  all  fields  of 

4  See supra note 2 at p. 10.

5 Catharine Barnard. at p. 179.

6 Marrakesh Declaration of 15 April 1994. Annex 1C. Trade-Related Aspects of Intellectual Property Rights. Article 
33.

7 European Patent Convention. Article 62.

8 United States Code, title 35, part II, chapter 14, section 154 (a)(2).

9 Bjørn Ryberg et all. at p. 241.
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technology, provided they fulfil the usual criteria.10 Patent applications will, in most legal systems, 

have to centre around an invention that fulfils some, if not all, of the following criteria; it has to be 

new, inventive and useful or industrially applicable.11 

Usually patents are looked upon as property since inventors are expected to reap the 

benefits of their inventions and because of the fact that patents are often filed under the realm of 

“Intellectual Property”, even though scholars in the field of intellectual property hesitate in putting 

the property label on patents, even though economists routinely do so. And it is interesting to note 

that the use of the wording Intellectual Property has only emerged for the last 25 years.12 Patents are 

like property in that they provide the patent holder with the exclusive right to market an invention 

for a fixed time period and exclusion is one of the defining attributes of property. However the 

patent system does not provide patent holders with the affirmative right to market an invention, it 

only provides with the exclusion of others than the patent holder to do so.13

2.2 Software
This dissertation requires a basic understanding of what software is. In order to fully understand 

what is being meant when software is being discussed we should take a rather thorough look at 

what a computer program, or software, is and how it works in relations to a computer. Because this 

dissertation deals with legal issues it should be noted that the technical understanding of software is 

a requirement to fully grasp the relationship between software and patentable subject-matter. This 

section explains what software is and how it is made in the technical sense but section 2.3 below 

deals further with how the concepts patent and software come together in the concept of software 

patents.

To begin with, software is a set of instructions meant to run on a computer. A computer is 

nothing more than an constellation of logical gates whereby an input will always produce a logical 

output. Also, a purpose specific computer will be made in such a way that the specific functions it 

will carry out are fixed while a “state” computer is open for further operational instruction of an 

seemingly unlimited variety. A “state” computer is a general purpose computer like the ones people 

use  everyday that  can  perform various  different  operations  with  the  help  of  different  types  of 

10 See supra note 6 at article 27.

11 Germany: See Patentgesetz §1. Japan: See Law No. 121. Article 29. France: See Act No. 2004-1338. Article L611. 
USA: See  United States Code, title 35. part II. chapter 10. section 101. United Kingdom: See Patents Act 1977. 
Chapter 37. Part 1. Article 1.

12 James Bessen & Michael J. Meurer. at p. 29.

13 Ibid. at p. 4.
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software  and  different  peripherals  The  difference  between  the  two  has  important  legal 

ramifications.14

A computer will only “understand” machine code, made out of binary. Binary is simply an 

expression of the functions of the logical gates which make up the computer as mentioned before. 

To make things easier for human programmers a number of high-level programming languages have 

been constructed which make use of language-like instructions. A compiler then translates the code, 

understandable by the human programmer, to machine code, understandable by the computer.15

This  means  that  the  modern  human  programmer  need  not  be  concerned  with  the  inner 

workings of the computer as such since programming languages exist which are similar to regular 

human  languages.  There  exist  hundreds  of  programming languages  all  of  which  might  have  a 

specific purpose or a specific user's ability in mind. Even though all these languages have a distinct 

and separate purpose and design in the eyes of the user, they are akin mathematically.16

So  a  programming  language  is  simply  a  method  of  communicating  instructions  to  a 

computer, which are formal rules that make it possible to specify what data a computer will act 

upon and what actions to take under various conditions.17 It is important to note that the instructions 

given to a computer and the outcome of such instructions adhere to the rules of formal logic. Such 

instructions can be said, therefore, to be either valid or invalid. What this entails is the unavoidable 

conclusion that computers, as devices for the process of logic, will be governed and instructed by 

the laws of nature, whether you call it logic or mathematics. 

It has been established since 1936 that a computer program, or software, is equivalent to a 

mathematical  expression.  In that  year Alonzo Church and Alan Turing independently published 

their  work,  only  a  couple  of  months  separating  their  publications,  that  clarified  the  notion  of 

computational functions. The so called Church-Turing thesis states that every computable function 

from natural numbers to natural numbers is recursive and computable, in principle, by the Turing 

machine.18 Whatever function a computer carries out it can be rephrased and carried out by the same 

machine or another such machine with the same results.  Not only can a complicated computer 

program be cloned by using a completely different programming language than it was originally 

programmed in, it can also be expressed by the lambda calculus, a method of pure mathematical 

14 Ben Clemens. at pp. 27-31

15 Nanda Bandyo-padhyay. at pp. 39-40.

16 See supra note 14 at pp.  33-35

17 See supra note 14 at p. 36

18 Andreas Blass & Yuri Gurevich. at pp. 2-5.
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functions.19 The  problem  is  that  when  a  court  or  a  legislator  tries  to  draw  the  line  between 

mathematics and software he eventually is faced with the fact that no such line exists as will be 

demonstrated in chapter 5.1 below (where the arguments regarding the question whether software is 

the same as mathematics will be examined further).With all this in mind software can not be simply 

explained away as being nothing more than a set of instructions that make a computer do whatever 

it does. Its nature is quite deeply rooted in what are essentially the laws of nature.

2.3 Software Patents
In reality the concept of software patents is not simply the amalgam of the concepts of software and 

patents explained in sections 2.1 and 2.2 above. In this section we will outline the definition used in 

this  dissertation  and explain  why that  particular  definition  is  used  and not  some other.  At  the 

moment there is some disagreement on the exact definition of software patents. For example the 

European Patent Office (EPO) claims not to award software patents which it defines as “computer 

programs claimed as such, algorithms or computer-implemented business methods that make no 

technical contribution”.20 

There is  a problem with this definition of software patents.  As will  be revealed in later 

chapters, patent applications often are made to appear as if they are not for software, or programs 

claimed as such. But there is still a tendency to classify such patent applications as applications for 

software patents in the context of the software patent debate. A much more general definition is that 

of James Bessen and Robert M. Hunt:

   Our  concept  of  software  patent  involves  a  logic  algorithm  for 
processing data that is implemented via stored instructions; that is, the 
logic is not “hard-wired.” These instructions could reside on a disk or 
other storage medium or they could be stored in “firmware,” that is, a 
read-only memory, as is typical of embedded software. But we want 
to exclude inventions that involve only off-the-shelf software—that is, 
the  software  must  be  at  least  novel  in  the  sense  of  needing  to  be 
custom-coded, if not actually meeting the patent office standard for 
novelty.21

This definition works better when defining what software patents really are. It should be noted that 

software, as noted by Bessen and Hunt, is in this sense opposed to hardware. That is to say the 

instructions  should  be stored on a  medium or  similar  and not  be physical  manifestations  on a 

machine such as the  gears and springs in a mechanical timepiece. 

19 See supra note 14 at p. 26

20 European Patent Office. “European Patent Office continues to advocate harmonisation in the field of CII Patents.”

21 James Bessen & Robert M. Hunt. at p. 8.
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For the purpose of this dissertation the proposed definition of the Foundation for a Free 

Information Infrastructure is used as it has simpler, or less technical, wording while it still retains 

the depth necessary. According to that definition a software patent is “a patent on the performance 

of a computer realised by means of a computer program.”22 All the necessary criteria for patents in 

general will have to be fulfilled as usual, but the defining attribute is that the inventive steps are 

carried out on a computer by the means of a computer program.

The software patent debate is filled with politics. It, therefore, is seemingly unavoidable to, 

at some point, cross into the political domain when discussing software patents. The mere definition 

used  here  to  describe  software  patents  can  be  considered  political  in  that  it  is  perhaps  more 

representative of the views held by those opposed to software patents than those who support them. 

However the reasons for using this definition are purely academic. It encompasses all the technical 

points and it fits with the points of debate.

22 Erik Josefsson, The Gauss Project, 5th European Policy on Patents and Intellectual Property: What direction should 
it go? 
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CHAPTER 3. SOFTWARE PATENTS IN EUROPE
This chapter will look at what software patents are and how they were approached by the European 

patent  system. It  is  important  for  the purpose of  this  dissertation to  examine whether  software 

patents were intended at all and how the granting of such patents is rationalized. The contracting 

states to the European Patent Convention (EPC) each have their own way of dealing, or not dealing, 

with software patents before the EPC. To go deeply into each state's history in this regard is beyond 

the scope of this dissertation but it is beneficial to provide brief examples.

Before the EPC software was patentable in the United Kingdom it  was seen as general 

technology.  The  criteria  to  be  met  in  the  1949 Patent  Act  was  that  it  was  a  “manner  of  new 

manufacture.”23 In order to be granted a software patent in the UK in the first decades of computer 

technology the applicant would primarily have to be considered with wording the application in 

such way that it seemed to be based around a physical machine, which the software was only a part 

of. The new technology was being made to fit within the conceptual model in use at the time.24 In a 

landmark case in the United Kingdom, the Nymeyer patent, filed in 1971,25 a patent was granted on 

an automated auction system to buy and sell shares. It was simply a method of doing business.26 The 

patent application was detailed in such a way as to describe the automated auctioning process as 

being an single invention in itself. After the patent was granted IBM filed for revocation because the 

whole  process  could  be  carried  out  on a  general  purpose  computer,  and as  such could  not  be 

considered to be a new and not obvious manner of manufacture.27 The court upheld the patent. It 

looked at the patent application as a whole and took the machine analogy in a manner similar to 

modern European Patent Office (EPO) positions.28

Germany took a quite liberal position in this regard as well.29 In Iceland the same patent laws 

were in  place from 1923 to  1991. They do not include any particular limitations in relation to 

software or mathematics, except those general limitations imposed on the grounds of originality and 

23 See supra note 2 at p. 11.

24 Ibid. at p. 18.

25 The Nymeyer Patent.

26 It is interesting to note that Nymeyer had political reasons for this particular patent and not economical as usually is 
assigned to patent seekers. Frederick Nymeyer was a proponent of liberalism and the Vienna School. The automatic 
auctioning system he sought to patent was in line with Laissez-faire ideology. See supra note 2 at p. 16.

27 Application by IBM.

28 See supra note 2 at pp. 12-15.

29 Ibid. at p.  21.
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usefulness.30 However some nations did not allow software to be patented, such as France which 

excluded software altogether in its legislation.31 Whether individual nations granted or would have 

granted patents before the EPC that would amount to software patents today would require much 

more detailed analysis, but it is safe to say that before 1977 the role computers and software played 

in  the  world could hardly have been anticipated by the  law makers,  so whether  they intended 

software to be patentable or not might never have come into question. As will be better explained in 

chapter  5.1  there  is  little  if  any  difference  between  mathematical  expressions  and  computer 

software. In those states where mathematics were outside of the scope of patents it would seem 

quite logical that, if not directly stated, software would also fall beyond patentability, though this 

can be debated as will be further discussed in chapters 3, 4 and 5.

The basis of the European Patent system is the European Patent Convention of 5 October 

1973, a multilateral treaty which is intended by its contracting states “...to strengthen co-operation 

between  the  States  of  Europe  in  respect  of  the  protection  of  inventions.”32 This  is  done  by 

centralising the patent granting of the European Patent Organisation within the European Patent 

Office which is supervised by the Administrative Council (AC), both of which organs are formally 

founded, along with the EPOrg, by the EPC.33 The European patent system only deals with granting 

patents and the rules in that regard, codified in the EPC which came into force in 1977, but not with 

the enforcement of those rules. Even though the contracting states are not bound by the EPC to 

conform their national laws to the EPC, it does inevitably affect the legal rights within each of the 

contracting states and most of them choose to bring their national law in harmonization with the 

EPC.34

Whatever uncertainty surrounded the patentability of software in Europe, one might think 

any such uncertainty should have diminished for those applying for patents under the EPC after it 

came into force in 1977. Article 52, paragraph 2 of the EPC is as follows:35

30 1. gr. Laga um einkaleyfi nr. 12 frá 20. júní 1923.

31 See supra note 2 at p. 21.

32 See supra note 7 at Preamble.

33 Ibid. at article 4.

34 Gerald Paterson. at p. 3.

35 Emphasis added.
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(2) The following in particular shall not be regarded as inventions within 
 the meaning of paragraph 1:

(a) discoveries, scientific theories and mathematical methods;

(b) schemes, rules and methods for performing mental acts, playing 
games or doing business, and programs for computers;

(d) presentations of information 

The EPC explicitly states that programs for computers are not inventions and are, therefore, not 

patentable. But what seems to be a clear and directly stated piece of law has been debated all the 

same and the case law from the Boards of Appeal, the final instances in the granting and opposition 

procedures before the EPO, shows a move towards a more philosophical interpretation of 52(2) than 

is immediately obvious as will be noted below.

In spite of what would at first seem to be the rather transparent wording of Article 52 the 

EPO has granted thousands of patents related to software since it came into existence,36 37 at least 

20,000 of them granted by the EPO before the year 200238 when the Proposal for a Directive on the 

patentability of computer-implemented inventions  was published. It has to be noted as well that 

many of those patents are granted in the core areas of the software technology sector in contrast to 

software related inventions in other technical sectors.39

The Guidelines for Examination in the European Patent Office (EPO Guidelines), adopted in 

1978, are guidelines for examination of European application and patents in accordance with the 

EPC. The EPO Guidelines are meant primarily for the EPO staff, but also for assisting other parties. 

It is not a legal provision, as such, and can be departed from in exceptional cases.40 They however 

provide a valuable insight into the original intentions attributed to the EPC, as they are intended as 

instructions for the staff of the EPO, working to explain the text of the EPC. These guidelines have, 

of course, changed since they where originally drafted, to reflect the current case material. To begin 

with the Guidelines of the EPC were the only guide to the working of the European patent system 

36 John Fellas.

37 See supra note 2 at p. 6.

38 Robert Hart, Peter Holmes & John Reid. at p. 2.

39 Ibid.

40 Guidelines for Examination in the European Patent Office. General Part. 3. General Remarks.
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within the EPO and played an important part in starting the patent system set out in the EPC.41

This  is  how  Programs  for  computers were  explained  in  part  C.  IV.  2.  1.  of  the  EPO 

Guidelines in 1978:

A computer  program may take various  forms,  e.g.  an algorithm, a 
flow-chart or a series of coded instructions which can be recorded on 
a tape or other machine-readable record-medium, and can be regarded 
as a particular case of either a mathematical method or a presentation 
or information. If the contribution to the known art resides solely in a 
computer  program  then  the  subject  matter  is  not  patentable  in 
whatever manner it may be presented in the claims. For example, a 
claim to a computer characterised by having the particular program 
stored in its memory or to a process for operating a computer under 
control of the program would be as objectionable as a claim to the 
program per se or the program when recorded on magnetic tape.42

Neither  mathematical  methods nor presentations  of  information are  considered to  be patentable 

under  the  EPO Guidelines  at  the time.  It  seems obvious  that  software was not  intended to  be 

patentable at all. The EPO of course grants patents on computer-implemented inventions and denies 

allowing software to be patented as such, as is mentioned above.

The case law of the Boards of Appeal really sheds light on the development of software 

patents within the European patent system. In T 208/84 the basis for the EPO practice with regard to 

computer-implemented inventions came into existence. In that case it was found that if the claim of 

a patent is directed to a technical process, even though the idea underlying the invention may be 

considered to reside in a mathematical method, then the claim cannot be regarded as relating to a 

computer program as such.43 The technical character of an invention further came into discussion 

by the Boards of Appeal in T 26/86, a case involving computerized X-ray machine. In that case it 

was the opinion of the Boards of Appeal that if the invention used technical means its patentability 

was not ruled out by Articles 52(2)(c) and (3) of the EPC. Such an invention could be protected if it 

met the requirements of Article 52 to 57 of the EPC; it was not a computer program as such, had 

novelty, met the disclosure criteria, had an inventive step and had industrial application.44

This test  of  technical character was further strengthen by the Boards of Appeal in later 

41 See supra note 34 at p. 7.

42 Foundation for a Free Information Infrastructure, “EPO 1978: Examination Guidelines.” 

43 T 208/84. 

44 T 26/86.

12



cases, such as the two decisions T 209/9145 and T 59/9346. But the Boards of Appeal also dealt with 

cases where it was found that applications centred around claims on software as such. In T 158/88 

the board found that a method for the display of Arabic characters, a method that centred around a 

case of data processing without displaying any greater technical effect, did not make use of any 

technical means and could not be regarded as patentable.47 Another such case was T 953/9448 which 

had a claim related to a method for generating data analysis of the cyclical behaviour of a curve 

represented by a plurality of plots relating two parameters to one another. Even though this was to 

be carried out by a computer it was viewed as being a mathematical method and therefore excluded 

from patentability.49

The most important case in relation to how the EPO looks at the patentability of software 

today was T 1173/97, the Computer program product decision issued in 1998. The Board of Appeal 

took the TRIPS agreement into consideration and found that it was the intention of said agreement 

not to exclude any invention from patentability.50 With this in mind the Board of Appeal considered 

paragraphs (2) and (3) of Article 52 together, coming to the conclusion “that the legislators did not 

want to exclude from patentability all programs for computers”.51 Article 52, paragraph 3 of the 

EPC is as follows:

(3) Paragraph 2 shall exclude the patentability of the subject-matter or  
activities referred to therein only to the extent to which a European  
patent application or European patent relates to such subject-matter or 
activities as such.

The Board of Appeal then explained “as such” in such a way that the technical character of a 

computer  program  should  determine  its  patentability.  If  software  simply  has  this  technical  

character it is not excluded from patentability under the “as such” provision of Article 52(3) of the 

EPC.52 The  conclusion  was that  a  computer  program claimed by itself  was  not  excluded from 

patentability if the program was capable of bringing about a technical effect beyond the interaction 

45 T 209/91.

46 T 59/93.

47 T 158/88.

48 T 953/94.

49 Case Law of the Boards of Appeal of the European Patent Office. at p. 5.

50 T 1173/97. Reasons 2.3.

51 Ibid. at Reasons 4.1.

52 Ibid. at Reasons 9.4.
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of software and computer.53

The  European  Commission  published  a  report  in  2000,  The  Economic  Impact  of  

Patentability of Computer Programs,54 that found, among other things, that it was very important 

that software related inventions would be patentable under European patent laws and that, in fact, 

the situation in Europe was in most regards similar to both the United States and Japan when it 

came to the patentability of such inventions.55 States and individuals were encouraged to comment 

on the report and one of the key criticisms was that there still existed legal uncertainty regarding 

software patents and that there was still inconsistency between how the contracting nations tackled 

software patents.56

In February 20th 2002 the European Commission published the Proposal for a Directive on 

the patentability of computer-implemented inventions.57 This proposal was in fact a response to the 

criticism met after the report had been published.58 The object of the proposal was to harmonise 

national  patent  laws  when  it  came  to  computer-implemented  inventions  and  increasing  the 

transparency  of  the  patentability  conditions.59 The  proposal  did  not  materialise.  The  European 

Parliament rejected it on July 6th 2005 with 648 votes to 14, with 18 abstentions. The proposed 

directive therefore failed, marking the end of the legislative procedure within the specific paradigm 

of software patents within the European Community.60 Then, most recently a change was made to 

Article 52 of the EPC in December 2007:

1.   European patents shall be granted for any inventions,  in all fields of  
technology, provided that they are new, involve an inventive step and 
are susceptible of industrial application.

The emphasis was added to conform with the TRIPS agreement and to make it clear that the same 

spirit of patent protection is offered in all fields of technology and to codify the fact that patents are 

53 See supra note 50 at Reasons 9.4.

54 See supra note 38.

55 Ibid.

56 Ólöf Vigdís Ragnarsdóttir. 

57 Proposal for a Directive of the European Parliament and of the Council.

58 See supra note 56.

59 See supra note 57 at p. 3.

60 European Parliament legislative resolution on the Council common position with a view to the adoption of a 
directive of the European Parliament and of the Council on the patentability of computer-implemented inventions. 
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only granted for technical inventions as the case law shows.61

The  patent  discussion  in  Europe  now  centres  around  the  patent  system  as  such.  The 

proposed creation of a unified patent litigation system and a Community patent will centralize the 

patent  granting  and  litigation  procedures.  This  system is  supposed  to  coexist  with  the  current 

system, but be more economically viable.62 The status of software patents within that new proposed 

system is uncertain.63

61 Reinier B. Bakels. at p. 15.

62 Communication from the Commission to the European Parliament and the Council - Enhancing the patent system in 
Europe. at pp. 9-11.

63 See Assessment of the impact of the European patent litigation agreement (EPLA) on litigation of European Patents. 
By the EPO acting as secretariat of the Working Party on Litigation.
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CHAPTER 4. SOFTWARE PATENTS IN THE UNITED STATES 
OF AMERICA

The United States have the greatest experience with patents related to computer technology and 

therefore it is important to look at the United States for an example on how the patentability of 

software  can  be  carried  out.  Even  though  there  are  certain  legal  differences  between  the  two 

systems it is interesting to see how software patents in the United States are rationalized and what 

results this system has produced. It is estimated that as of today more than 200,000 software patents 

have been granted in the United States.64 

It is interesting to note that the U.S. Patent Law explanation of what can be patented only 

one single word has been changed since 1793 when it was first written by Thomas Jefferson.65 Now, 

more than two hundred years later, our existence is more or less affected every day by technology 

not even conceived when Thomas Jefferson was alive. In the United States mathematical algorithms 

are not patentable as they are considered to be “abstract ideas” or “laws of nature”. Even though the 

courts in the United States have admitted that computer programs are reducible to mathematical 

algorithms  they  view  software-related  inventions  as  having  practical  applications  nevertheless. 

Therefore  computer programs are considered to be patentable subject-matter.66 

In the United States the patentability of inventions is laid out in Title 35, section 101 of the 

United States Code. It is as follows:

Whoever invents or discovers any new and useful process, machine, 
manufacture,  or  composition  of  matter,  or  any  new  and  useful 
improvement  thereof,  may obtain  a  patent  therefor,  subject  to  the 
conditions and requirements of this title.67

Famously it was seen that what could be patented under section 101 “...may include anything under 

the sun that is made by man...”68 The first United States Supreme Court case about software patents 

was  Gottschalk v.  Benson.69 The case centred around whether  a  method devised for  converting 

binary encoded numbers into pure binary numbers would constitute as a patentable process, as laid 

64 See supra note 12 at p. 22.

65 See supra note 14 at p.  51.

66 See supra note 36.

67 United States Code, title 35. part II. chapter 10. section 101.

68 Diamond v Chakrabarty.

69 Gottschalk v Benson.
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out  in  section  101.  The  Supreme Court  found that,  in  fact,  it  was  a  a  series  of  mathematical 

calculations or mental steps and was therefore not patentable. 

The mathematical formula involved here has no substantial practical 
application  except  in  connection  with  a  digital  computer,  which 
means  that  if  the  judgement  below  is  affirmed,  the  patent  would 
wholly  pre-empt  the  mathematical  formula  and  in  practical  effect 
would be a patent on the algorithm itself. 70

The same general principle of patent eligibility was also upheld in Parker v. Flook71 in 1978. 

In that case the application was for a method for updating alarm limits. When a catalytic converter 

is working as it should the values measured fall within the alarm limits, if not the alarm sounds. The 

method  in  question  was  different  from previous  systems  only  in  that  it  used  an  algorithm to 

calculate these alarm limits. As the mathematical formula was seen as the only novel feature it was 

held not patentable.72 Diamond v. Diehr73 of 1981 also centred around the same patent eligility test. 

In that case a method for curing synthetic rubber with the use of an algorithm was found to be 

patentable.74  It is important to explain what this entails; this basically means that no one is excluded 

from the use of the algorithm in question, in this case the well known Arrhenius equation, insofar it 

is not being used in the curing of rubber. The patent is for the method of curing rubber, not for each 

individual part comprising the method. The curing of rubber is essentially a transformation to a 

different state, and therefore fits the criteria of what is patentable.75 In all three of these cases the 

Supreme Court found that although an algorithm, or software, was a part of the patent application it 

did not necessarily make it an unpatentable subject matter. 

The 1994 Court of Appeals for the Federal Circuit cases In re Alappat76 and In re Lowry,77 

seem to mark a certain dissatisfaction with the patent-eligibility trilogy cases and push the envelope 

even further regarding patentability of inventions where the novelty is based around an algorithm.78 

According to those one could in fact be awarded a patent on a method involving obvious steps 
70 See supra note 69.

71 Parker v Flook.

72 Ibid.

73 Diamond v Diehr.

74 Ibid.

75 See Cochrane v Deener.

76 In re Alappat.

77 In re Lowry.

78 See supra note 76 and Ibid.
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along with a  well  known mathematical  algorithm, as  long as the use of  said algorithm can be 

considered novel.

It can be said that the United States Court of Appeals for the Federal Circuit State Street v.  

Signature79 case of 1998 was a point of diversion between the American and European patentability 

of software.80 In that case the court found that methods of doing business were in fact patentable 

provided they produced “a useful, concrete and tangible result”. 81 No doubt the change of attitude 

had some impact on the development of software patents in the United States between 1998 and 

2008. According to Bessen and Hunt there was a measurable increase on the granting of software 

patents in the United States from 1996 to 2002 as demonstrated in this table:82

Year Software Patents granted 
Total:

Software Patents % of total

1996
1997
1998
1999
2000
2001
2002

11,359
12,262
19,355
20,385
21,065
23,406
24,891

10,4%
10,9%
13,1%
13,3%
13,4%
14,1%
14,9%

However, in 2008, an  en banc Court of Appeals for the Federal Circuit in the case  In re 

Bilski83 struck the useful-concrete-tangible test down. The patent claimed a method of hedging risks 

in commodities trading. The United States Patent and Trademark Office (USPTO) had originally 

rejected  the  patent  application  because  it  centred  around  the  manipulation  of  an  abstract  idea 

without  implementing  any  specific  machine,  it  was  therefore  seen  as  not  relating  to  the 

technological arts.84 The Court of Appeals for the Federal Circuit found that the application did not 

fulfil  the  transformation-machine  test  as  laid  out  in,  particularly,  Parker  v.  Flook,  and as  the 

transformation  of  financial  data  from one  form  to  another  was  rejected.  The  useful-concrete-

tangible test of State Street v. Signature was thereby deemed inadequate.85 What will happen now 

after  In re Bilski  in the United States is not obvious. But it seems that the gap that was formed 

between the European and the US systems in 1998 is beginning to come together again.

79 State Street Bank v. Signature Financial.

80 See supra note 2 at p. 19.

81 See supra note 79.

82 See supra note 21 at p. 47.

83 In re Bilski.

84 United States Patent and Trademark Office. Appeal No. 2002-2257.

85 See supra note 83.
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CHAPTER 5. THE EUROPEAN PATENT SYSTEM AND THE 
SOFTWARE PATENT CRITIQUE

The software patent debate leaves no stone unturned. As has been mentioned in this dissertation the 

Americans have the greatest experience with software patents and the debate in the United States is 

in some ways typical. However we have seen there are some fundamental differences between how 

the Americans deal with software patents and how the Europeans go about it. Let us now examine 

three arguments that  are especially critical for the European patent system to address regarding 

software patents. 

First in section 5.1 we will look at how the European patent system deals with the argument 

of software being mathematics. In section 5.2 we will look at whether the software patents have 

economic viability under the European patent system. Lastly section 5.3 deals with the  technical  

character test and whether it leads to legal uncertainty.

5.1 Software is Mathematics
Mathematical  equations  are  universally  considered  not  to  be  patentable.  As  seen  in  both  the 

European and the American systems mathematical methods or algorithms are not patentable on their 

own but they are not excluded from patentability. If they form a part of an alleged invention, even 

though they are the central part, they do become the object of patentability. But if one is to imagine 

how major discoveries are made in the field of mathematics they seem quite similar to advances in 

other fields. A mathematician proves a theorem he has been working on for months or even years. 

He finds an elegant solution that no one else had thought of. Still, other mathematicians rush to 

apply the solution without paying dues to  the “inventor”.  Does this  hinder  the development  of 

mathematics?86 

As the same mathematical procedures can be used to describe an endless amount of specific 

situations  or  applications  the  breadth  of  a  patent  of  mathematics  would  be  enormous,  and  the 

breadth of a patent of software, can, equally, be as enormous. It is in fact too hard to try to separate 

an abstract equation and its application.87 This difficulty in distinguishing between applied and pure 

mathematics means that allowing applied mathematics to be patented will bring about a situation 

where abstract mathematical procedures are in danger of becoming patented. This seems to be a 

much fuzzier line between the patentable and not patentable than the line between mathematics and 

machine.88 As soon as an mathematical algorithm which can help solve one problem is discovered it 

86 See supra note 14 at p. 46.

87 Ibid. at p.  48.
88 See supra note 14 at pp. 45-46.
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will inevitably have some application elsewhere, even in an seemingly unrelated situation. A good 

example would be a  mathematical  solution to  the famous travelling salesman problem. Such a 

solution would benefit all the fields which need to find a shortest path between many points in 

space. The line between theory and application is not so sharp in this case. It can be argued that any 

argument  carried out  with sufficient  precision is  mathematical,  a  definition that  also works  for 

computer  code.  When  it  is  considered  that  all  computer  languages  are  manifestations  of 

mathematical algorithms the argument is further strengthened.89

In line with these arguments only physical implementations of a state machine should be 

patentable, provided they meet the standard tests, but not the programs loaded onto them. Even if 

the  machines  themselves  are  heavily  informed  by  mathematics  they  are  an  extension  of 

mathematics into the physical. The programs are only states which in turn are simply mathematical 

equations.90 The current situation in Europe might seem to be able to withstand the software is 

mathematics argument partially, with the technical character test. This means that software is not 

patentable  unless  it  brings  about  a  technical  effect  beyond  what  is  expected  by  the  normal 

interaction of software and hardware within a computer. But let us examine the following:

This  means  that  a  computer  program  product  may  possess  the 
potential  to  produce  a  "further"  technical  effect…  A  computer 
program product may therefore possess a technical character because 
it has the potential to cause a predetermined further technical effect in 
the above sense.91

This potential to produce a technical effect becomes patentable when the program is loaded 

into a computer, which makes the computer and the software an apparatus for carrying out whatever 

is  described in the application.92 So the patent would basically be for a  method carried out  by 

mathematics on a general purpose computer. This looks like a patent on software as such, which 

becomes technical only when executed on a computer. It is hard to see how this is anything else 

than a patent on mathematical methods.

89 See supra note 14 at pp. 49-50.

90 Ibid. at pp. 64-65.

91 See supra note 49 at Reasons 9.4.

92 Ibid. at Reasons 9.6.
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5.2 Software Patents are not Economically Viable
Taking an utilitarian approach the economic viability of a patent system would be determined by 

how well it would harmonize the cost to the inventor and the cost to imitators in that it would foster 

invention and not hinder it. Patents would only be necessary in a situation where the cost to the 

imitator is significantly lower than that to the inventor. In a situation where an imitator's cost is 

significantly higher than that of the inventor,  the patent would be too broad as it  would hinder 

invention.93 What is the reality of the European patent system regarding software patents in this 

sense?

While  patents  exist  primarily  to  serve  an  economic  purpose  the  legal  reasoning  behind 

decisions and judgements rarely mentions economic arguments as a part of a conclusion. But should 

not economic considerations form a part of the rationalization of what is patentable subject-matter? 

As mentioned earlier patent laws are political in nature and in the economical sense they are an 

instrument  of  economic  policy.94 The  leading  argument  for  software  patents  is  that  software 

development provides an economically positive result, and that in order to maintain growth within 

the sector patents are the most viable solution in protecting software inventions. The economical 

induction goes: Because patents have proven to bring about progress in other technical fields, they 

are bound to do so in the field of software as well.95 Looking past the question whether patents in 

general are, and have proven themselves to be, economically important, it can be said that with 

software  patents,  the  proposition  is  not  obviously  true.  Induction  relies  on  experience  and  the 

experience with software patents is not uniformly positive.

Companies which primarily sell hardware but do market software as well (secondary sector) 

usually view software patents positively. Those companies usually have a tradition of patenting in 

the hardware business and continue with that tradition into software development. Companies who 

are mainly involved in the production of software (primary sector) seem to differ more widely; on 

the  usefulness  of  patents;  their  application;  and  what  should  be patentable  within  the  software 

framework.96 This was one of the results of a survey conducted by Knut Blind, Jakob Edler and 

Michael Friedewald between 2001 and 2003. This indicates that software developers themselves 

view software as somehow special  in relation to other technology.  In the survey patenting was 

93 See supra note 14 at pp. 17-18.

94 See supra note 61 at p. 2.

95 See supra note 57 at p. 2.

96  Knut Blind, Jakob Edler & Michael Friedewald. at pp. 162 – 165.
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found to be the least favourable method of protecting software with primary sector companies97 and 

only  large  companies  used  patenting  to  an  extent  greater  than  some  of  the  other  means  of 

protection.98 Interestingly the main reason companies used patents was the exclusion of imitation 

and the least favourite reason was access to patent pools.99

It would therefore seem that the European software industry seems to be quite pessimistic as 

regards whether software patents fulfil their needs in protecting their product. The bigger companies 

are more likely to support the system, but it has to be kept in mind that bigger companies will have 

both  deeper  pockets  and  larger  legal  departments.  For  those  independent  software  developers 

surveyed a half of them actually disclosed computer code developed by them free of charge.100

This pessimistic view on software patents by SMEs in Europe is perhaps based on the U.S. 

experience  with  software  patents.  The  fact  that  in  the  United  States  most  software  patents  are 

awarded to secondary sector companies is in line with the difference of opinions between primary 

and secondary sector companies in Europe as noted above.101 But it is sufficient to say that the 

litigation costs  of patents  in  general  could be a deterrent  not  to mention the litigation costs  of 

software patents in particular:

Software patents are more than twice as likely to be litigated as other 
patents;  patents  on  methods  of  doing  business  which  are  largely 
software patents, are nearly seven times more likely to be litigated. 
And,  despite  being  a  relatively  new  area  for  patenting,  software 
patents accounted for 38 percent of the total cost of patent litigation to 
public firms during the late 1990s.102

The primary concern of the critics of the Proposal for a Directive on the patentability of computer-

implemented  inventions  was  that  patenting  of  software  would  raise  legal  costs  of  the  software 

industry.103 

It is currently the view of the European Commission that the fragmentation of the patent 

system in Europe and the lack of common patent criteria and enforcement is too costly, especially 

97 See supra note 96 at p. 73.

98 See supra note 96 at p.  75.

99 Ibid. at p. 77.

100 Ibid. at p.  59.

101 See supra note 12 at p. 22.

102 Ibid. at p. 22.

103 See supra note 60.
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for small and medium sized enterprises (SMEs).104 For instance the accumulated cost of parallel 

litigation in those four Member States that handle most of the patent litigation cases  Germany, 

France, the United Kingdom and the Netherlands would be between 310,000€ and 1,950,000€ at 

first instance and 320,000€ and 1,390,000€ at second instance.105

The viability of protecting software with patents is therefore directly related to the size of 

the software developing company. For the large multi-nationals software patents are a means of 

keeping  them on top  by protecting  their  research  and development.  For  the  small  independent 

developers software patents can possibly cost more than they hope to gain.

5.3 The Technical Character Test Leads to Legal Insecurity

This section relies heavily on Dr. Reinier B. Bakels' Doctoral thesis from Maastricht University in 

2008, Technology, the fourth dimension of patent law: A discussion of reason to limit or not to limit  

patent law to technology, de lege lata and de lege feranda. In that thesis Dr. Bakels seeks to identify 

the various aspects of the restriction of patents to technology and the problems such a restriction 

faces.

As previously mentioned patents are only granted in Europe for technological inventions. 

This is one of the factors which distinguish the European and American patent systems. In the 

United States patents are also granted for business methods while in Europe software patents are not 

granted if  it  is  held that  they lack the  technical  character necessary.106 In  this  section we will 

examine whether the requirement of technical character is a solution to definition problems when 

discussing  the  patentability  of  software  or  if  it  makes  the  problem  worse  and  leads  to  legal 

insecurity. If one is to look past the economic arguments above and try to find whether the technical  

character test really produces results that help distinguish useful and useless or harmful patents the 

utility,  as it  were, makes way for the idea of legal consistency.107 Is the technical character test 

viable  in  determining  the  difference  between  the  nature  of  patentable  subject-matter  and  not 

patentable subject-matter? 

First of all the change of Article 52 of the EPC, noted above, was actually not made with the 

primary intent of requiring a technical character for patents; rather, it is intended to accord with the 

104 Recommendation  from the Commission to the Council  To authorise the Commission to open negotiations for the 
adoption of an Agreement creating a Unified Patent Litigation System. at p. 2.

105 See supra note 62 at p. 8.

106 See supra note 61 at p. 1.

107 Ibid. at p. 3.
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TRIPS Agreement in outlawing discrimination of certain technologies. The national courts of the 

Netherlands  and  the  United  Kingdom  still  have  doubts  whether  technology  is  a  distinct 

requirement.108 These facts cast a doubt on the nature of the technology test as its footing is not what 

would be expected, it is there to confirm the European patent law with the TRIPS agreement, and 

remains disputed by individual nations.

Determining the technical character of inventions is less than trivial. This is quite a dilemma 

with regular patent applications but goes beyond that in relation to software patents. Only in patent 

law the technical character of computer programs is in doubt. It is imperative that the courts define 

the concept of technology they use as the legal concept of technology inherently gets a normative 

loading when used in determining patentable subject-matter. That is to say if such a definition can 

be identified at all.109

The EPO generally defines the “as such” to mean “as far as non-technical” and does not 

further elaborate on what is non-technical in the EPC. This would mean that a computer program is 

in itself not technical but patents are still granted for technical software.110 Obviously there is a lack 

of explanation as to what is technology in this sense and the logic regarding software seems, at 

least, somewhat flawed. To fully explain the details of this vagueness of the concept of technical  

character would entail  a journey into semantics111 not further examined for the purpose of this 

dissertation. But to sum up the arguments, the approaches to defining the concepts that make up the 

technical character test in statutory law patent law do not provide clear answers. This results in 

legal uncertainty.112

The boundaries of the technical character test are, for these reasons, insufficiently defined. 

A property system that fails to define the boundaries of property does not serve to stimulate growth. 

It  discourages  trade  and  investment  by  both  property  owners  and  those  who  risk  legal  action 

because of ill-defined property boundaries.113 The flexibility of the technical character test leads to 

the  possibility  of  arbitrary  decisions.  Arbitrary  decisions  must  have  a  negative  impact  on  the 

European patent system as a whole.

108 See supra note 61 at p. 28.

109 See supra note 61 at p. 29.

110 Ibid. at p.47.

111 Ibid. at pp.47-51.

112 Ibid. at p. 51.

113 See supra note 12 at p. 2.
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Chapter 6. Conclusions
There is no question that software patents are still disputed on many fronts. The special nature of 

software is perhaps not obvious at first but when we look deeper into computer programs and their 

theoretical  founding it  becomes clear that  in a sense software in itself  is not far removed from 

mathematics or the general laws of nature, but it is not identical. The fact that writing a computer 

program can be done with different programming languages in different ways, providing the same 

end-result each time, and that such a process is in fact trivial for those experienced in programming 

puts up a formidable resistance against the patent criteria put forth in law.

To take this further it can be even more cumbersome to identify software inventions when it 

is  taken  into  consideration  that  all  computer  software  can  be  reduced  to  pure  mathematical 

expressions via the lambda calculus.  The courts  have their  methods of drawing a  line between 

patentable subject-matter and non patentable subject-matter. Mathematics are not patentable but the 

technical application can suddenly become so. Drawing such a line can provide interesting results 

that can seem somewhat illogical.

The  European  patent  system tries  to  avoid  confusing  the  patentable  and  non-patentable 

subject  matters  by using the test  of  technical  character.  If  a  computer  program brings  about  a 

technical effect beyond what is to be expected by the normal interaction of software and hardware, 

then there should exist no reason for such a program to be patented. But as is shown in Dr. Bakels' 

Doctoral thesis the concept of  technical character is not well defined and even those definitions 

proposed all fail to bring about absolute results.

So in this regard the European patent system has really failed in providing solid reasoning 

for upholding software patents. As was pointed out in chapter 2.3 the EPO holds the view that in 

fact software patents are currently not being granted under the European patent system. But, as the 

definition of software patents for this dissertation shows, this is in fact not the case. So whether the 

EPO believes it  is granting software patents or not is irrelevant in the sense that they do grant 

patents on computer programs that makes a computer do something in particular.

But of course the EPO might have reasons for this that are in a sense not of technical nature. 

As was explained in chapter 2.1 patents serve a useful purpose. They are intended to encourage 

invention and the disclosure of other inventions. Patents should therefore serve the best interests of 

society. However with software patents in particular this is doubt. If economic reasons lie behind 

the patent system should not the outcome of the system reflect the desired conclusion? It is not 

obviously so with software patents. Software patents seem to serve big corporations rather than 

independent software developers and they do so while accumulating a lot of cost.
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The EPO and the European law-makers have spotted the problems with granting software 

patents under the current system and the Proposal for a Directive on the patentability of computer-

implemented inventions might have seemed a way out of legal uncertainty. But one of the reasons 

the Directive failed was the concern it would raise legal costs of the software industry even further.

Looking to the patent system in America provides insights into what a lax software patent 

regime will entail.  It will,  if nothing else, increase the number of software patents granted, and 

perhaps  increase  the  percentage  of  software  patents  in  relation  to  other  patents.  Such  a 

transformation of the software industry in Europe seems to be less desirable by software companies 

than by companies not primarily concerned with software. But  who  are  the  inventors,  if  there  is 

such a thing, in the world of computer programs, if not the software developers themselves? Is it 

therefore unreasonable to ask how a system devised to serve the interest of the inventor can work if 

the inventor does not want it to? If the purpose of the  system is to serve the financial interests of its 

participants, then failure to serve those interests must be considered a failure of that system in itself.

The dissertation has provided a lot of insights necessary to answer the following question: 

Should software patents be granted under the European patent system? This could be answered by a 

rhetorical question: Who in particular should gain from a patent system? I would say that one of the 

answers to the research question would depend on politics. It is hard to see how the patentability of 

software serves the interest of small independent developers. The fact that the system can provide 

inconsistent results increases the financial risk that smaller companies or individuals would have to 

take. These problems are a less of a concern for multi-national software corporations.

So  to  answer  the  question  whether  the  system should  grant  software  patents  from the 

perspective  of  feasibility,  be  it  economic,  social  or  political,  the  answer  is  no.  There  are  few 

indications that  software patents  provide results  compatible  with the aims of patents  in general 

where they are applied. I suspect this is the core reason why software patents suffer from such 

difficult definition problems, why it is so hard for the courts to rationalize the granting of such 

patents, they were never intended as is seen in the original wording of the EPC. Justifying the 

granting  of  software  patents  under  the  EPC  seems  to  require  more  effort  than  denying  such 

applications.  Such  a  justification  brings  about  clever,  but  inconsistent  rationalizations  and 

definitions. The reasons why this is the case might simply be that the law makers never intended 

software to be patentable at all because they understood the nature of software, it is different from 

other patentable subject-matter and will therefore provide different economic, social and political 

results.

It is perhaps even more difficult to answer whether software patents should be granted in 

regards  of  the  legality  of  such  patents.  The  EPO is  having  quite  a  problem defining  what  is 
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patentable  subject-matter  in  regards  to  computer-implemented  inventions.  The  basis  of  the 

arguments of the EPO at the moment is grounded in the technical character test but it does not fare 

well under scrutiny. Perhaps this, also, is because of some underlying meta-problems. The reason to 

introduce this test of technical character seems to have more to do with justification of adhering to 

the TRIPS agreement and following the American example, than with concrete reasoning. Software 

patents are a matter of fact in Europe and it is hard to argue with the case material. But the legal 

reasoning is surely far from elegant and concrete. Until the reasoning can provide more to the point 

and accurate results it the conclusion that the EPO should not grant software patents in reference to 

their own rules.

In the United States the federal circuit courts' patent decisions are subject to revision by the 

Supreme Court of the United States. Even though they set an example and form a patent regime in 

the short term, the final say lies with the Supreme Court. The European system is different. The 

EPO is not under constant revision by a higher authority. It can form its own patent regime to some 

extent and changes to the EPC are a matter of political will. The codification of the intent of the 

law-makers, in this case the contracting states, is then interpreted by the EPO. 

Perhaps this is the reason why software patents are such a political issue. But this might all 

change in the near future as the possibility of a new patent system is growing bigger. A new system 

with more legal authority in the sense of justice and right, but not in the sense of politics, might 

look entirely differently at software patents, or it  might not. Time will  tell  whether a European 

patent will provide different results in this matter.

Perhaps copyright offers a better  protection scheme than patents for computer programs. 

Copyright avoids the legal arms-race of software corporations that software patents can entail. With 

copyright  authors  need  not  be  considered  with  pre-emptive  measures  such  as  registering  all 

conceivable patents in order to avoid further law suits and perhaps gain exclusion rights later on. 

Copyright and patents differ in that in order for copyright to have been infringed it is not enough 

that the work of two authors are similar enough to be considered the same. It has to be established 

that the first author had seen the work of the other and directly imitated it.114

But  copyright  is  not  without  its  problems  either.  When  deciding  the  scope  of  which 

intellectual property is protected it is easier to measure the length than the depth. The software 

market moves very fast and a software patent with a 20 year lifetime is in a sense an eternity. If 

software would be protected by copyright the problem is taken even further as copyright has a 

lifetime decades longer than patents. To make a special lifetime for code copyright might border the 

114 See supra note 14 at p. 14
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impossible as it is hard to distinguish expressions in code and artistic expression.115

While I do not go so far as to predict the death of intellectual property rights I find it hard to 

accept that society would grind to a stop if it was not for the intellectual property protection of 

software. Software will still be developed even if there is no direct financial gain to the developers 

from the software in itself. This dissertation is written on a word processor that is fully open source. 

In fact, all the software found on the computer that this dissertation is written on is free and open 

and not tied up with property rights, it is usually the collaborative effort of thousands of individuals 

around the globe who usually work for free, or get their income from the derivative effects of the 

software the helped develop.

Perhaps  the  special  nature  of  software  should  be  looked  at  more  critically  and  open-

mindedly by law and policy makers. As the printing press changed the world when it came into 

existence  so has,  and will,  computer  technology.  All  information  stored  on a  computer  can  be 

copied and distributed to the whole world in an instance without any special effort.  This is the 

reality of the issue and trying desperately to make this new technology fit within a legal paradigm 

designed for something entirely different is, in my opinion, a futile attempt.

115See supra note 14 at p. 16
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