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Abstract 

This research investigates the existence of a human right to property and environmental rights 

in global and regional human rights law instruments. It shows that there is a link between 

property rights over land and environmental protection, which is articulated in different ways 

in the UN system, the ECHR, the African and Inter-American system. The advocacy of a 

human right to property could aid in the prevention of poverty and, in some cases, contribute 

to environmental protection.  

The global UN system barely protects a human right to property. Moreover, the UN 

human rights instruments do not mention a right to a healthy environment. Provisions of 

global environmental law fail to overcome these gaps, as no mechanisms for individual 

complaints are provided. At the regional level, both the African Charter on Human and 

Peoples’ Rights and the American Convention on Human Rights provide a human right to 

property. Both instruments are mainly used by regional human rights organs in claims 

involving violations of indigenous peoples’ rights. The UN also developed a range of 

instruments in order to protect indigenous peoples’ collective rights. In general, it is admitted 

that their livelihoods embody the fundaments of sustainability. In Europe, the ECHR protects 

an individual right to property, which is conceived to be in opposition to the general interest 

of environmental protection. The latter can be used by states as a reason to restrict property 

rights of individuals. At the same time, the ECHR, as interpreted by the ECtHR, does not 

recognise a right to a healthy environment, or a right to generally enjoy one’s property in 

pleasant surroundings. The African Charter is the only instrument providing a right to a 

healthy environment that can be invoked in front of the African organs. 
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1. Introduction 

Inspired by movements such as the French revolutionary Déclaration des Droits de l’Homme 

et du Citoyen of 1789 and mainly developed after the atrocities of two world wars, 

International human rights law is a crucial tool to protect individuals against arbitrary actions 

or wrongful inactions of states depriving an individual’s basic needs for a peaceful enjoyment 

of life.  

Among various human rights that have been acknowledged by the international 

community, the right to property is one of the most greatly debated. The variety of state 

practices shows diverse ways of drawing a real property law framework. Thus, a clear, 

universally recognised and absolute human right to property is yet to be witnessed in the 

global binding instruments of international human rights law. In spite of the reference to the 

right to own property in article 17 of the UN Universal Declaration of Human Rights, it is not 

addressed in the UN Covenants on Human Rights adopted in 1966. A clearer framework for a 

human right to property has been elaborated upon in Article 1 of the First Protocol to the 

European Convention of Human Rights, as developed in the case law of the European Court 

of Human Rights. Article 14 of the African Convention on Human and Peoples’ Rights and 

Article 21 of the American Convention on Human Rights are also crucial standards of the 

right to property. Nevertheless, the right to property still suffers from a lack of harmony 

between various national law traditions and practices, which lead to misunderstandings and 

frustration around the negotiation table.  

Further difficulties are faced by the emerging concept of environmental human rights. 

Even though the international community has acknowledged the adverse effects of climate 

change and hold regular meetings about environmental matters since the Stockholm 

Conference of 1972, concrete commitments of states are yet to be implemented to keep the 

global fight against climate change relevant. Amongst other issues, the emergence of 

internationally recognised environmental human rights such as the right to a healthy or clean 

environment is currently subject to discussion. This issue is of particular relevance, as 

international human rights law is directed towards individuals, whereas international 

environmental law in its current shape only relates to state actors. Accordingly, a draft 

Covenant for environmental rights has been submitted to UN approbation by France in June 

2017.  

This development relies partly on the fact that human rights are interrelated. A 

person’s right to healthy living would be threatened by a polluted environment. Similarly, it 
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can be argued that individuals should have a right to a clean environment in order to fully 

enjoy their right to property. This last statement is not however representative of the realities 

of international law, as both of these rights are still being debated. Nevertheless, picturing an 

individual claim for the enjoyment of one’s property in a healthy environment could help 

breaking with the traditionally presented dichotomy between property rights and 

environmental protection, which results from the state restricting owner’s right over their 

land for reasons of general interest of environmental protection.  

There are indeed arguments in favour of a reconciliation of property rights over land 

and environmental protection. The latter is strongly embodied by issues relating to 

indigenous peoples’ rights throughout the world. These communities have developed a 

unique knowledge of the functioning of ecosystems, on which human existence depends. 

Unfortunately, indigenous peoples are not necessarily familiar with the functioning of 

modern state structures and property regimes under domestic law, and as a result they are 

vulnerable to governments and international corporations appropriating their ancestral land, 

traditions and knowledge. The enforcement of a human right to property helps secure their 

rights to these crucial resources – and therefore prevents non-indigenous actors to alter the 

environment. In order to provide efficiency to such measures, international law actors have to 

shape these mechanisms by taking into consideration the particularities of indigenous 

societies. Indeed, it is necessary to elaborate a human right to property that would apply to an 

indigenous community as a whole, rather than an individual right to property that would only 

satisfy a western conception of human rights. Such a conception has been introduced in 

article 27 ICCPR, in which the international community acknowledged the right of minorities 

to enjoy some specific rights in community rather than individually. This article however 

does not relate to a right to property nor to a right to a clean environment. In this case, the 

provisions of the ILO Indigenous and Tribal Peoples Convention and of the UN Declaration 

on the Rights of Indigenous Peoples may be more likely to provide remedies to infringement 

of indigenous peoples’ property or environmental rights.  

The following research elaborates on the ideas exposed above and demonstrates a 

substantive link between these concepts. It is integral in structuring the analysis to assess the 

scope of the right to property in public international law and how it interacts with 

environmental concerns and human rights on a global scale.  

Prior to any further development, it has to be emphasised that this research does not 

aim at establishing a hierarchy of different conceptions of a right to property. For instance, it 

does no embody the idea that a western conception of a human right to individual property 
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would be more relevant at the international level than a different approach, which other parts 

of the world would be more familiar with. In fact, the development will take this plurality of 

approaches into consideration and discuss them, acknowledging its importance as tool 

enabling the international community to develop a broader and therefore stronger 

international human right to property.   

The right to property will be considered under the specific scope of international 

human rights and linked to environmental rights and restrictions. In this respect, the focus 

will be on rights to immovable property, and will consider both private and collective land 

rights. 

This work has been mainly established using the knowledge of legal scholars through 

published legal articles and textbooks. Reports of expert studies from various sources, 

including NGO’s, UN organisations, and publications from the Council of Europe are also 

taken into consideration. Last but not least, the body of international law treaties themselves 

represent an essential tool in the writing of this work. All of these sources will be combined 

in order to support the writer’s thesis. 

After discussing the concepts of a right to private property, (2) to a clean environment 

(3) and their development in international law, this dichotomy will be examined, as well as 

arguments in favour of their reconciliation. The question as to whether there is standing for 

an individual to make a claim against the State for damaging the environment next to their 

property will be raised. (4) Finally, the global issue of indigenous rights over land and natural 

resources and their relationship with environmental protection will be further elaborated, (5) 

and conclusive remarks to the research will be made. (6). 
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2. Legal status and scope of the right to property in international 

law 

2.1 General remarks on the concept of the right to property 

2.1.1 Defining the right to property 

The protection of property rights at the international law level has raised great discussion 

within the international community and between scholars. For this reason, international 

organisations are struggling to clearly define the notion, its legal status and its scope. Theorist 

John Locke’s individual-centred vision of property rights considered that they  

 

“[…] derive from a person’s right to use the common for personal support and 

comfort from which it follows that his appropriation is limited to what he can use. […] 

Whatever is beyond this, is more than his share, and belongs to others.”1  

 

In this respect, property relates to a bundle of rights that enables individuals to 

achieve a state of well-being through the exclusive management of a piece of land. Its 

protection involves preventing interference by the state or third persons.2 The exercise of 

these rights is subjected to the limiting condition that other peoples’ rights are not violated. In 

practice, the state can apply limitations to the use of property for reasons of public order. For 

instance, under certain circumstances, it can carry out a land redistribution process, where the 

property of owners of a large piece of territory is been transferred to poorer members of the 

community.3 It shall be noted that the quoted Lockean conception of property relates to 

private property, which is held by an individual, and does not take into consideration property 

held in common. Collective or communal property regimes however are applied in a 

significant part of the world and play an important role in international law and in the 

analysis below. 

It seems necessary at this juncture to make a distinction between the concepts of 

property and ownership. Ownership grants the maximum level of legal rights over a property 

by a state to an individual, the owner. Property rights represent the rights that can be held by 

                                                           
1 John Locke, The Second Treatise of Government (Awnsham Churchill 1689), 19, para 30, quoted by Joan L. 
McGregor, ‘This Land is Your Land, This Land is My Land: A Philosophical Reflection on Natural Rights to 
Property and Environmental Regulations’ [1997] 12 J. Envtl. L. & Litig. 87, 96. 
2 Theo R. G. Van Banning, The Human Right to Property (Intersentia nv. 2002) 168; Laura Dehaibi, ‘The Case 
for an Inclusive Human Right to Property: Social Importance and Individual Self-Realization’ [2015] 6 W. J. 
Legal Stud. 1, 1. 
3 John G. Sprankling, ‘The Global Right to Property’ [2014] 52 Colum. J. Transnat’l L. 464, 499. 
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a person who is not necessarily the owner. The bundle of rights contains for instance the right 

to possess, to manage, to income, to transmit, etc. For instance, a lessee has the right to 

possess the property, but the lessor, who therefore does not possess it himself, owns it.4 The 

analysis below does not need to be specific about property rights of non-owners. It will 

therefore use the notions owner or owners as holders of property rights. 

 

2.1.2 Property rights in international v domestic law 

Traditionally, the authority to regulate the right to property is considered within the scope of 

state sovereignty.5 It is the state that regulates the conditions for access to property and 

ownership and certain limitations imposed by law. Therefore, it seems quite difficult to 

picture the development of a right to property protected by international law. In fact, many 

changes in societies occurring after the Second World War have led to the fact that nowadays, 

international law as well as domestic legal systems are influencing property rights. These 

events were the rise of international human rights law and the recognition of a human right to 

property, the embrace of market economies by former socialist states6 and the increasing 

amount of transboundary investments.7 In this respect, international law provides to a certain 

extent a legal framework and legal remedies to prevent arbitrary state actions violating 

property rights. Thus, the discussion about the development of a human right to property 

occurs in this context. This reinforces the idea that property owners see their rights as being a 

security against the state,8 that they are sovereign over their own territory, over which the 

state has limited powers. 

 

2.1.3 Different conceptions of the right to property thorough the Globe 

Although it has been globally and regionally recognised as a human right after the Second 

World War, a universal understanding of the scope and implications of such a right seem 

impossible to reach at the international human rights law level. Indeed, the various legal 

traditions thorough the world developed many different concepts of property rights schemes 

and although an important amount of state constitutions are granting a fundamental right to 

ownership to nationals, unsurprisingly these different conceptions are preventing the 

                                                           
4 McGregor (n 1) 90. 
5 Sprankling (n 3) 467. 
6 Ibid 504.  
7 Anna Dolidze, ‘Promise and Perils of the International Human Right to Property’ [2016] 47 The U. of Pac. L. 
Rev. 169.  
8 Van Banning (n 2) 168. 
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affirmation of a strong and well-defined international human right to property.9 At the same 

time, a universal definition of this right would be subjected to rightful criticism by cultural 

relativists, as it would not embody every national understanding of property rights. 

Scholars remain sceptical as to whether the international human rights discourse 

reflects a broad conception of the right. Indeed, some claim that a western conception of 

property rights is the focus in the current global instruments, whereas the social function of 

the right to property is undermined.10 As a matter of fact, the right as applied by Latin 

American states like Chile, consider it from the viewpoint of an owner’s relationship with the 

community, while  

 

“[the international] [h]uman right to property is based on the culture of 

individual rights, which originates from a specific historical context.” 11 

 

The western individual right to property is considered as protecting the entitlements of 

a few wealthy owners rather than the world population, of which “up to one quarter is 

estimated to be landless.” This question is relevant, as landless peoples living in rural areas 

are statistically more susceptible to suffer poverty and hunger.12 The critic further states that 

the western-centred view fails to fully address entitlements of those who own property in 

common. The main international instruments however take into consideration property held 

“in association with others.” Although this was meant to release the tensions between eastern 

and western political regimes during the cold war, John Sprankling appropriately recalls that 

this provides a foundation for the protection of traditionally developed forms of communal 

ownership held by a group of people, mostly settled in developing countries.13 

A consecration of a human right to property through regional law organisations, 

which are formed by neighbouring states which legal cultures are supposedly more similar, 

help alleviate these cultural clashes.    

 

 

 

                                                           
9 Ibid 39. 
10 Rhoda E. Howard-Hassmann, ‘Reconsidering the Right to Own Property’ [2013] 12 Journal of Human Rights, 
180, 182; Dehaibi (n 2) 2; Dolidze (n 7) 170. 
11 Dolidze (n 7) 177, 178. 
12 Elisabeth Wickeri; Anil Kalhan, ‘Land Rights Issues in International Human Rights law’ [2010] Institute for 
Human Rights and Business, 1. 
13 Sprankling (n 3) 500. 
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2.2 International human rights law – UN instruments 

2.2.1 The 1948 Universal Declaration of Human Rights (UDHR) 

Horrified by the crimes committed during the War, the international community created the 

United Nations in order to ensure worldwide peace. It drafted the UDHR in its early years at 

the beginning of the Cold War. The Declaration was adopted on December 10, 1948.14 Since 

its adoption, the United Nations committed to a worldwide protection of human rights.15 It 

has later elaborated various global human rights instruments that are binding for almost every 

state in the world.  

Article 17 UDHR consecrates the existence of an international human right to 

property as following:  

 

“1. Everyone has the right to own property alone as well as in association 

with others.  

2. No one shall be arbitrarily deprived of his property.”  

 

Much discussion occurred between the state representatives taking part in the drafting 

commission. At the time, the opposed western capitalist and eastern soviet forces played an 

important role. Article 17 was the result of great compromises between various legal 

traditions, political positions and social convictions thorough the world.16 The “right to own 

property alone” reflects mainly the need to protect private property in the capitalist tradition, 

whereas the right to own property “in association with others” is based on the soviet 

conception of community-shared resources. In more recent times, it can also provide a basis 

for the development of an international standard protecting customary and communal forms 

of ownership, often to be found in developing countries, and in particular relating to 

indigenous tribes.17 

Several contextual features led to the fact that many states were reticent to let 

international law have an impact on their domestic management of property rights. For 

instance, the wording of Article 17 (1) contradicted with USSR project to eventually abolish 

private property rights or with the nationalisation policies of transport and energy companies 

conducted by countries like France, the UK, Australia and Sweden. For this reason, the 

representatives of the USSR declared and reiterated insistently that their understanding of an 
                                                           
14 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A (III). 
15 Van Banning (n 2) 35. 
16 Ibid 39. 
17 Sprankling (n 3) 500. 
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‘arbitrary’ deprivation of property as worded in Article 17 (2) referred to a deprivation 

occurring illegally. Representatives of Sweden and the UK supported this view. As the 

representatives of the USA noted, this understanding of the scope of Article 17 would not 

make sense, as domestic laws and government policy can be arbitrary. Indeed, international 

human rights law aims precisely at creating remedies to protect citizen from this type of 

arbitrary state measures. Representatives of the Philippines pointed this fact out, mentioning 

the South African apartheid case where only white people were legally allowed to own 

certain types of property.18 

At the end of the day, there was no effective way of conciliating the claims of states 

considering the right to property as an intrinsic part of individual dignity on the one hand and 

the needs of states that rather considered the social function of property in the collectivity.19  

Article 17 remains the only global instrument protecting property and does not acknowledge 

the social function of a right to property. However, it does not constitute a binding treaty 

obligation, even though some of the provisions contained in UDHR have been claimed to 

have the status of binding customary law.   

 

2.2.2 The 1966 UN Human Rights Covenants (ICCPR and ICESCR) 

The negotiation process leading to the 1966 human rights Covenants showed that the states 

did not overcome their quarrels relating to the right to property since the adoption of the 

UDHR. In fact, the right to property was neither included in the ICCPR 20  nor in the 

ICESCR.21  

The obstacles were the same as the ones encountered in the drafting of the UDHR. 

For instance, the USA emphasised at first that the right to property should be included in the 

Covenants in order not to weaken the spirit of Article 17 UDHR, while expressing its 

intention not to ratify the Covenants.22 When other states insisted on the need to consecrate 

the social function of the right to property, which Article 17 UDHR failed to address, the 

USA lost its interest in defending this position. Australia expressed its refusal to submit 

expropriations to international review. Only some articles of the Covenants mention property 

in the scope of non-discrimination. This is also the case for the main UN non-discrimination 

                                                           
18 Van Banning (n 2) 38. 
19 Ibid 42, 55. 
20 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 
1976) 999 UNTS 171 (ICCPR). 
21 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into 
force 3 January 1976) UNGA Res 2200A (XXI) (ICESCR). 
22 Van Banning (n 2) 44. To this day, the ICESCR has not been ratified by the USA. 
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treaties. 23  These treaties, as well as the later elaborated right to property of indigenous 

peoples,24 aim at protecting the rights of vulnerable groups to a certain extent and cannot 

replace a distinct right to property that would apply to everyone as a general human right. 

Since the fall of soviet communism and to this day, even though a majority of states 

are embracing liberal free market economies and taking part in the globalisation process, the 

debate relating to the human right to property is still heated. Because the various state 

practices consider different property regimes, the UN human rights instruments do not reflect 

a universally understood human right.  

Due to the absence of an enforceable human right to property, the Human Rights 

Committee and the Committee on Economic Social and Cultural Rights (CESCR), the bodies 

established for the monitoring of the 1966 Covenants, do not have the power to defend it as 

such.25 In a communication in 1999, the Human Rights Committee recalled that  

 

“[…] the right to property is not protected by the Covenant, and that it is thus 

incompetent rationae materiae to consider any alleged continuing violations of this 

right […]”26  

 

It may however decide a case relating to discrimination based on property, as set by 

Article 26 ICCPR.27 It does so in the particular context of refugees having fled their countries 

in a situation of armed conflict and claiming back their ownership rights after they have been 

deprived of their land in their absence.28 It is interesting to note that the Committee may 

declare a communication under the heading of discrimination based on property inadmissible 

non bis in idem where the same case was brought in front of the ECtHR. One such example is 

seen where the Strasbourg court ruled not necessary to examine Article 14 ECHR on non-

discrimination after finding a violation of Article 1 of the First Protocol on the protection of 

property.29  

                                                           
23 See 2.5.2. 2. 1). 
24 See chapter 5. 
25 Van Banning (n 2) 81. J. G. A Diergaardt et al. v Namibia [2000] Human Rights Committee 
CCPR/C/69/D/760/1997, para10. 6. 
26 Jarmila Mazurkiewiczova v Czech Republic [1999] Human Rights Committee, CCPR/C/66/D/724/1996, para 
6. 2. 
27 Van Banning (n 2) 112. 
28 Alina Simunek et al. v The Czech Republic [1995] Human Rights Committee, CCPR/C/54/D/516/1992; Josef 
Frank Adam v The Czech Republic [1996] Human Rights Committee, CCPR/C/57/D/586/1994; Bohumir Marik 
v The Czech Republic [2005] Human Rights Committee CCPR/C/84/D/945/2000.  
29 Edith Loth and her heirs v Germany [2010] Human Rights Committee, CCPR/C/98/D/1754/2008. 
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In 1994, the Human Rights Committee commented on the specific rights provided to 

indigenous populations by Article 27 ICCPR. It was stated in introduction that this provision 

does not acknowledge a right to property to indigenous minorities. However, the Human 

Rights Committee acknowledged that the right to enjoy one’s own culture protected under 

Article 27 involves use of territory and land resources. In the view of the Committee, the 

fulfilment of the right to enjoy one’s own culture may require a state to take positive legal 

measures of protection regarding indigenous rights to use the land. Whereas these comments 

do acknowledge the link between indigenous culture and land, the Committee did not intend 

to consecrate a right for indigenous people to appropriate and legally own the territory they 

occupy.30 

 The CESCR also deals with the right to property by a deviated way: it may issue 

observations on the access to land of vulnerable groups, such as indigenous peoples and 

women. It does so by invoking the right to have an adequate standard of living of Article 11 

ICESCR (including adequate housing and freedom from hunger)31 or on non-discriminatory 

grounds set by Article 2 (2) ICESCR.32 

 

2.3 The right to property in the European Convention on human rights 

(ECHR) 

2.3.1 The consecration of the right to property in Article 1 Protocol 1 ECHR 

The European Human Right to property is the most detailed existing standard of its kind in an 

international law instrument.33 Even though its wording appears to be general, the European 

Court of Human Rights (ECtHR) played a significant role of interpretation through its rulings, 

which are respected in principle 34  by the 47 member states of the Council of Europe. 

Granting to Europeans a human right to property is used for instance to deal with situations 

                                                           
30 ‘General Comment 23’ in ‘Compilation of General Comments and General Recommendations adopted by 
Human Rights Treaty Bodies’ (1994) Human Rights Committee UN Doc HRI/GEN/1/Rev. 1, 38, para 3.2, 7; 
see 5.2.1.1. 
31 See 2.5.3. 
32 See for instance Consideration of reports submitted by States parties under articles 16 and 17 of the 
Covenant : concluding observations of the Committee on Economic, Social and Cultural Rights : Cambodia 
[2009] CESCR E/C.12/KHM/CO/1; Consideration of reports submitted by States parties under articles 16 and 
17 of the International Covenant on Economic, Social and Cultural Rights, Initial reports of States parties due 
in 1990 : Gambia [2013] CESCR E/C.12/GMB/1. 
33 Van Banning (n 2) 64. 
34 After the case Yukos v Russia, Russia and its Constitutional Court disregarded the ruling of the ECtHR, 
relating to the property rights of the shareholders of an important Russian oil company under Article 1 of the 
First Protocol to the ECHR. See OAO Neftyanaya Kompaniya Yukos v Russia App no 14902/04 (ECtHR, 20 
September 2011); Iryna Marchuk; Marina Aksenova ‘The Tale of Yukos and of the Russian Constitutional 
Court’s Rebellion against the European Court of Human Rights’ [2017] AIC Osservatorio Costituzionale 1/2017. 
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where victims and refugees would be expelled from their homes without guaranties of due 

process, fair trial and compensation before, during and after the war. 

Still, the consecration of a human right to property led to much discussion in the 

drafting process of the Convention. As a result, it was not included in the Convention itself, 

which was adopted in November 1950. Instead, it was negotiated for a longer period and 

included in the First Protocol to the Convention of March 1952. A French representative 

suggested to include it in the same form as in Article 17 UDHR, but some states were 

supporting its non-inclusion in the First Protocol, the context of nationalisation playing a role 

in the discussion. Indeed, the states were reluctant to leave the Council of Europe and its 

ECtHR rule over domestic political questions.35 Furthermore, it was suggested to reduce the 

scope of the protection to personal property only, as it was done for the American standard,36 

in order to avoid abuse of power by coalmine owners.37 The French and Irish representatives 

insisted on the fact that the legitimacy of the Convention would be weakened it did not grant 

any right to property. After all, the other international human rights instruments adopted at 

the same time, namely the UDHR and the American Declaration on the Rights and Duties of 

Man, although non-binding, did acknowledge the right to property. Despite these 

disagreements, this right was finally included to the First Protocol, which states the following:  

 

“[e]very natural or legal person is entitled to the peaceful enjoyment of his 

possessions. No one shall be deprived of his possessions except in the public interest 

and subject to the conditions provided for by law and by the general principles of 

international law.  

The preceding provisions shall not, however, in any way impair the right of a 

State to enforce such laws as it deems necessary to control the use of property in 

accordance with the general interest or to secure the payment of taxes or other 

contributions or penalties.”  

 

The first sentence states that people have the right to use and dispose of what they 

possess if they are entitled to property rights over it,38  even if they are not the owner. 

Furthermore, they can exclude other people from accessing to this property. This phrase 

mentions expressively that legal persons can also be protected under Article 1 of the First 

                                                           
35 Van Banning (n 2) 66. 
36 See 2.4.1. 
37 Van Banning (n 2) 67. 
38 Ibid 87. 
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Protocol. The second sentence is meant to limit the powers of the owner for the community’s 

sake and to provide guarantees of fair compensation in case of deprivation. The third 

sentence specifies that the state can control property rights to a certain extent.39 The provision 

is based on private property and the right to exclude and does not expressly mention a right to 

collective ownership. Further interpretation of Article 1 of the First Protocol and the case-by-

case appreciation of the lawfulness of state interference with property rights are left to the 

authority of the ECtHR. 

  

2.3.2 The supervision of the European Court of Human Rights (ECtHR)  

The ECtHR has been delivering an extensive interpretation of Article 1 of the First Protocol 

through numbers of cases. Its case law give various examples of rights protected under the 

human right to property, provides guidelines on the level of allowed state interference, 

defines the conditions under which compensation can be granted, etc.  

For example, the Court ruled that a formal proof of property is not always necessary 

for its protection under the Convention; 40  it limited the right to full compensation; 41  it 

determined that states can impose obligations on property owners for environmental 

purposes;42 it declared the state responsible for a violation of property rights occurring from a 

transaction between private individuals; 43  ownership over shares in a company can be 

protected under the provision.44 Article 1 does not however protect the right to acquire any 

property.45 Also, it consecrated a protection against de facto expropriation.46 

The Court builds its typical reasoning through three main steps. First, it verifies if the 

state interference was lawful according to domestic and international standards. Second, it 

asks whether the interference was legitimate and serves the public interest. Third, it wonders 

if the measure was necessary and applies a proportionality test where the question of 

compensation is raised.47  

 

 

                                                           
39 Ibid 102. 
40 The Holy Monasteries v Greece (1994) Series A no 301-A. 
41 James and Others v The United Kingdom (1986) Series A no 98; Van Banning (n 2) 101. 
42 Denev v Sweden (1989) 59 DR 127; Van Banning (n 2) 106. 
43 Gustafsson v Sweden 1996-II; Van Banning (n 2) 113. 
44 Bramelid and Malmström v Sweden (1983) 29 DR 76. 
45 Marcks v Belgium (1979) Series A no 31. 
46 Brumarescu v Romania ECHR 1999-VII ; Manual on Human rights and the environment (2nd edn, Council of 
Europe Publishing 2012) 73.  
47 Van Banning (n 2) 92. 
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2.4 The right to property in other regional human rights law instruments 

2.4.1 The American standard of the right to property  

The Organisation of American States, bringing together all states from northern and southern 

America, adopted the American Declaration of the rights and Duties of Man48 on May 2, 

1948, while the UDHR was being negotiated. Article 23 contains a clause on the right to 

property:  

 

“[e]very person has a right to own such private property as meets the 

essential needs of decent living and helps to maintain the dignity of the individual and 

of the home.” 

 

The article aims at protecting only a certain type of property, which is the personal 

property necessary for human self-development. It would therefore not support the protection of 

other properties serving the further enrichment of the individual. It requires active steps of states 

in order to provide access to a minimum amount of property to everyone and therefore it fully 

acknowledges the social function of the right to property.49  

These social considerations did not however survive to the drafting of the American 

Convention of Human Rights.50  Indeed, the mention of a guaranteed minimum amount of 

property was not upheld in Article 21 of the Convention:  

 

“1. Everyone has the right to the use and enjoyment of his property. The law 

may subordinate such use and enjoyment to the interest of society.  

2. No one shall be deprived of his property except upon payment of just 

compensation, for reasons of public utility or social interest, and in the cases and 

according to the forms established by law.  

3. Usury and any other form of exploitation of man by man shall be prohibited 

by law.”  

 

                                                           
48 Organisation of American States, American Declaration of the Rights and Duties of Man, OAS Res XXX 
adopted by the Ninth International Conference of American States (1948) reprinted in Basic Documents 
Pertaining to Human Rights in the Inter- American System OEA/Ser L V/II.82 Doc 6 Rev 1 at 17 (1992). 
49 Van Banning (n 2) 59; Howard-Hassmann (n 10) 189.  
50 Organization of American States, American Convention on Human Rights, (adopted 22 November 1969, 
entered into force 18 July 1978) 36 OAS Treaty Series B-32. 
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The wording of the third requirement, namely the prohibition of exploitation from 

man by man, is quite unique, and means that the state should limit individual’s property 

rights as long as other peoples’ rights are involved.51 The Convention establishes the Inter-

American Court of Human Rights52 which interprets the Convention by issuing advisory 

opinions and judgements sanctioning wrongful state action. For instance, it declared that 

common property of indigenous communities established by customs outside of any domestic 

law framework deserves protection under property rights provisions, although Article 21 of 

the Convention does not explicitly acknowledges such rights.53 It should be noted there that 

Canada and the United States have neither ratified the Convention nor recognised the 

jurisdiction of the Court.54 

 

2.4.2 The 1981 African Charter of Human and Peoples’ Rights (Banjul Charter) 

The Banjul Charter55 was drafted by the members of the Organisation of African Unity in 

1981. The organisation, created in 1963, was primarily dealing with the decolonisation 

process, during which newly independent African states were asserting sovereignty over their 

own resources, and the eradication of apartheid. Being later accused by NGOs of neglecting 

the issue of promotion and protection of human rights in Africa and allowing abuses to take 

place, the organisation drafted the Banjul Charter. 56  In this context, defining a right to 

property was not an easy task. Settlers and religious influences introduced many coexisting 

property regimes. Land tenure was often commonly exercised and was established on a 

customary basis. Land titling and registration was not a common practice and nationalisation 

processes of agricultural resources left vulnerable groups such as women and nomadic 

peoples unprotected. The latter groups are not better protected since the African property 

regimes are shifting to individual property models.57 

Article 14 of the Banjul Charter states that  

 

                                                           
51 Van Banning (n 2) 60. 
52 American Convention on Human Rights Article 52- 69. 
53 Comunidad Mayagna (Sumo) Awas Tingni v Nicaragua Inter-American Court of Human Rights Series C no 
79 (30 August 2001); Van Banning (n 2) 84, 114. 
54 <https://www.cidh.oas.org/basicos/english/Basic4.Amer.Conv.Ratif.htm> ‘accessed on 9 June 2018’. 
55 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) 
(1982) 21 ILM 58 (Banjul Charter). 
56 <www.achpr.org/about/history/> ‘accessed on 9 June 2018’. 
57 Van Banning (n 2) 60-62. 
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“[t]he right to property shall be guaranteed. It may only be encroached upon 

in the interest of public need or in the general interest of the community and in 

accordance with the provisions of appropriate laws.” 

 

Article 13 (3) might be interpreted as acknowledging the social aspect of the right, in 

defining a certain duty of states to provide access to property to individuals:  

 

“[e]very individual shall have the right of access to public property and 

services in strict equality of all persons before the law.”  

 

Article 21, stating that  

 

“[a]ll peoples shall freely dispose of their wealth and natural resources”  

 

might as well define a state obligation to provide minimum amount of property to 

nationals, but is rather to interpret as an assertion of state sovereignty over its natural 

resources in the context of decolonisation.58 The African Court on Human and Peoples’ 

Rights did however apply this provision to the benefit of an indigenous community, the 

Ogiek. The case Commission on Human and Peoples’ Rights v Kenya59 involved the eviction 

of the Ogiek people from their land by the Kenyan authorities for alleged reasons of 

environmental protection. The Court, who found inter alia a violation of their collective right 

to property under Article 14,60 also ruled that their right to freely dispose of their wealth and 

resources has been violated by the state, their eviction from ancestral land preventing them to 

have access to the food they produced on these lands.61 The Court expressly linked violation 

of the rights of Article 21 with the deprivation of property they suffered.62  

The African Commission of Human and Peoples’ Rights is in charge of promoting 

and protecting the provisions of the Charter through state communications. The states or 

NGOs are also able to seek advices on the interpretation of the Charter provisions. The 

                                                           
58 Ibid 63. 
59 African Commission on Human and Peoples’ Rights v Republic of Kenya App No. 006/2012 African Court on 
Human and Peoples’ Rights (26 May 2017). 
60 Ibid para 130, 131. 
61 Ibid para 199, 200, 201. 
62 Ibid para 201. 
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African Court on Human and Peoples’ Rights was created in 1998 by the African Union to 

support the actions of the Commission through its contentious and advisory activity.63 

 

2.4.3 The 2000 Charter of Fundamental Rights of the European Union 

The European Union decided to include a clause on the right to property in its Charter of 

fundamental rights, as it was recognised by the legislations of the Member States. Article 17 

states the following:  

 

“1. Everyone has the right to own, use, dispose of and bequeath his or her 

lawfully acquired possessions. No one may be deprived of his or her possessions, 

except in the public interest and in the cases and under the conditions provided for by 

law, subject to fair compensation being paid in good time for their loss. The use of 

property may be regulated by law in so far as is necessary for the general interest.  

2. Intellectual property shall be protected.” 

 

The Court of Justice of the European Union (CJEU) can invoke it in its binding 

judgements. It includes the important criteria of fair compensation in case of deprivation, an 

element that is often left aside in the property clauses of other human rights law instruments. 

In general, states are not willing to commit to an international obligation to fair compensation.  

 

2.4.4 The 2008 Arab Charter on Human Rights 

The Arab Charter 64  was first signed in 1994, but was criticised for not meeting the 

international human rights standards.65 After being amended in 2004 by the League of Arab 

States, it entered into force on the 15 March 2008. The Arab Human Rights Committee is 

responsible for the supervision of its implementation.66 Article 25 states that  

 

“[t]he right to private ownership is guaranteed to every citizen. Under no 

circumstances shall a citizen be arbitrarily or illegally deprived of all or part of his 

property.”  

 
                                                           
63 <www.african-court.org/en/> ‘accessed on 9 June 2018’. 
64 League of Arab States, Arab Charter on Human Rights (adopted 22 May 2004, entered into force 15 March 15 
2008) reprinted in 12 Int'l Hum. Rts. Rep. 893 (2005). 
65 Dalia Vikauskaite-Meurice, ‘The Arab Charter on Human Rights: the Naissance of New Regional Human 
Rights System or a Challenge to the Universality of Human Rights?’ [2010] Jurisprudence 1 (119) 171. 
66 Arab Charter Article 45; ibid. 
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It can be underlined that in this case, the distinction is made between arbitrarily and 

illegally. This wording will prevent states to interpret arbitrarily deprivation only as being a 

taking occurring against the law, thus denying that a law can be arbitrary. Article 1 links the 

right to self-determination of peoples and its right to access to its natural resources and 

wealth:  

 

“[a]ll peoples have the right to self-determination and to have control over 

their wealth and natural resources.”  

 

Just as it is the case in Article 21 of the Banjul Charter, its purpose is to assert the 

sovereignty of the independent states over their own resources after the decolonisation 

process has taken place, but it could also serve as basis for a right to a minimum amount of 

individual or common property.67 

 

2.4.5 The 2012 Human Rights Declaration of the Association of Southeast Asian Nations 

(ASEAN) 

The ASEAN68 Human Rights Declaration is a non-binding instrument serving the purpose of 

promoting human rights in the region and will serve for the establishment of a forthcoming 

treaty on human rights.69 The text classifies and lists human rights in different categories: 

civil and political rights, economic, social and cultural rights, right to development and right 

to peace. It contains a clause on the right to property, listed as a civil and political right:  

 

“[e]very person has the right to own, use, dispose and give that person’s 

lawfully acquired possessions alone or in association with others. No person shall be 

arbitrarily deprived of such property.”70 

 

The choice to place this article in the civil and political rights section rather than in 

the economic, social and cultural rights category or in the category on the right to 

development might indicate the denial of the ASEAN of the social function of the right to 

property. This puts in question the positive duties of the state to provide a minimum amount 
                                                           
67  Banjul Charter art. 21; see 2. 4. 2. 
68 Member states of ASEAN are Brunei Darussalam, Cambodia, Indonesia, Laos, Malaysia, Myanmar, the 
Philippines, Singapore, Thailand and Viet Nam. 
69 Catherine Shanahan Renshaw, ‘The ASEAN Human Rights Declaration 2012’ [2013] 13 Hum. Rts. L. Rev. 
558; Sprankling (n 3) 478. 
70 ASEAN Declaration Article 17. 
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of property for peoples’ self-development and the recognition of the role played by property 

rights in a country’s economic development.71 

 

2.5 Arguments relating to the international human right to property 

2.5.1 Legal uncertainties relating to the international human right to property 

Along with the question of whether or not international human rights law should sanctify the 

right to property, further issues still need to be clarified, in particular within the UN system. 

Because none of the UN Covenants expresses a distinct right to property, it remains 

unclear whether it is a political or a socio-economic right. Therefore, the question is to what 

extent the state has to intervene in order for its nationals to benefit from the right to 

property.72 Political human rights mainly require negative obligations by the state such as a 

duty not to interfere with the individual’s exercise of the right. 73  This view seems to 

correspond to a western liberal conception of the right, where the owner’s main right is to 

exclude others from their property and to protect themselves from the state. The social 

conception of the right to property however would require the state to actively facilitate 

access to property to the people. In other words, the state would have positive obligations to 

fulfil to a certain extent peoples’ human right to property. The social function of the right 

arises from a broader conception of property rights benefitting the whole community rather 

than providing an individual a right to exclude others over a piece of land. The latter 

conception is the form the right takes for instance in the Chilean Constitution and other Latin 

American legal systems. Léon Duguit rightfully described the phenomenon as following:  

 

“[o]ne may say that the concept of property as a subjective right disappears, 

to be replaced by the concept of property as a social function.”74  

 

John Locke did also take this criterion into account, as he  

 

                                                           
71 See also Howard-Hassmann (n 10) 186-187. The author criticises the absence of the notion of property rights 
in the early UN instruments relative to development, such as the 1986 UN Declaration on the Right to 
Development, the 1974 World Food Programme´s Universal Declaration on the Eradication of Hunger and 
Malnutrition. However the Commission on Legal Empowerment of the Poor expressed in 2008 the necessity to 
provide everyone with an effective legal existence and documents to ensure one’s property rights.  
72 Howard-Hassmann (n 10) 191. 
73 Van Banning (n 2) 190. 
74 Dolidze (n 7) 178. 
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“[…] thought that property rights included social responsibilities – to the poor, 

the disables, and to one’s own children.”75 

 

A further uncertainty relates to the identity of property rights holders. Whereas the 

preamble of the UDHR seems to imply that the Declaration applies to natural persons, 

regional organisations are willing to protect property rights of legal persons, such as 

corporations.76 For example, the right to property expressed in Article 1 of the First Protocol 

to the ECHR expressly refers to the protection of legal persons.  

Similarly, not all conceptions of property rights provide the same interpretation of 

what should be protected.77 The American Declaration of the Rights and Duties of Man seem 

to restrict the scope of protection to personal goods, necessary to peoples’ self-development 

in its article 23.78 On the contrary, the ECtHR protects various forms of goods and rights 

under the ECHR right to property. Some conceptions consider that accumulation of wealth 

and power should not be protected under international human rights law, as 

 

“[…] not all property rights deserve protection through human rights 

mechanisms.”79 

 

Proponents of the international human right to property may support the idea of a 

distinct UN Covenant dealing with all the specificities suggested by the international 

discussion summarised here. This would help clarify the issues relating to how to protect a 

right to property at international human rights level, and would include elements such as the 

requirement for non-discrimination and due process of law, allowed limitations and punitive 

sentences for a state that does not respect these requirements. Such a treaty could also include 

the designation of the International Criminal Court to rule cases relating to property 

deprivation affecting other human rights, and the ranking of massive arbitrary expropriation 

causing famine and malnutrition or executed on discriminative grounds as a crime against 

humanity.80 

 

 

                                                           
75 McGregor (n 1) 110. 
76 Van Banning (n 2) 170; Sprankling (n 3) 478. 
77 See 2. 5. 3. 
78 Van Banning (n 2) 190. 
79 Dehaibi (n 2) 19. 
80 Howard-Hassmann (n 10) 193-194.  
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2.5.2 Different possible conceptions of the right to property in public international law  

2.5.2.1 Traditional features of a human right 

As the consecration of the right to property in international human right law leads to much 

debate, the conditions that make a right a human right should be recalled. This will make it 

possible to understand the arguments relating to the nature of the right to property and to 

figure out other possibilities to address the right to property in international law, 

independently from its consecration as a distinct human right.81 

There are two conditions that cumulatively define a human right. First, it is a 

fundamental right equally applicable to all human beings, granted to them for the very reason 

that they are humans. Neither do the subjects have to purchase them, nor can these rights be 

taken away from them. Second, the burden of safeguarding these rights to individuals lies 

upon the state and the consequent authorities rather than other individuals.82 It can be added 

that a human right can be identified because of its interrelation with other human rights.83 

Indeed, the violation of one right inevitably leads to the disregard of others, thus resulting in 

the destruction of the fragile balance established for the protection of the individual. There is 

a further nuance on the fundamental feature of human rights. It might be well accepted that 

some civil and political rights are depicted as so important that they are considered jus cogens, 

like the right not to be inflicted torture or other inhumane treatments. It is however 

questionable if this level of importance can be granted to social and economic rights, which 

are relative in nature.84 The answer to that question appears to be negative. Indeed, human 

rights with a socio-economic dimension, such as the right to property, require positive actions 

from states, which do not necessarily have the means to grant them to every individual. The 

outcome of this reflection is to recall that even though human rights are fundamental, a 

hierarchy can be drawn between them. 

 

2.5.2.2 Further possible conceptions of the right to property in international law 

Within the scholarly discourse, and international human right law providing little support for 

the right to property,85 authors have wondered if it would be more accurate to consider that 

                                                           
81 Sprankling (n 3) 466. 
82 Van Banning (n 2) 168. 
83 Ibid 173. 
84 Sprankling (n 3) 478. 
85 Ibid 484. 
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the right to property arose from different source of international law,86 instead of being seen 

as a distinct human right. The following considerations are discussed in order to support the 

need for a clear and distinctly enunciated human right to property, as it will not have the same 

scope if it is not considered as such.  

 

1) The right to property through the scope of treaty provisions on equality, non-

discrimination and due process 

The right to property has been expressed and applied in the perspective of respecting the 

principle of equality and non-discrimination in international treaty law. First of all, it is listed 

in the articles of the 1966 UN Covenants on human rights dealing with non-discrimination, 

together with further features on which it is prohibited to discriminate, such as race, sex or 

religion.87 It followed that he UN Human Rights Committee had to deal with cases related to 

equality and property rights, such as Adam v the Czech Republic,88 where it found a violation 

of Article 26 ICCPR. The Human Right Committee and the Committee on Economic, Social 

and Cultural Rights did also recall the need not to discriminate against people on the basis of 

property in various opinions addressed to state parties.89 An underlying right to property is 

furthermore recalled in a similar way in the main UN instruments against discrimination.90 

These provisions do not aim at creating an international right to property, but they suggest 

that the right to property pre-exists and by prohibiting discrimination of vulnerable people 

based on property rights, they are acknowledging a right to fully enjoy a fundamental right to 

property on equal terms.91 Also, the ECtHR is used to deal with property rights through the 

scope of equality. It has done so since the case of Marcks v Belgium in 1979,92 where it found 

that there was a violation of Article 14 ECHR on the prohibition of discrimination in relation 

to the right to property.93  

Furthermore, the ECtHR used to develop case law where a violation of the right to 

property of Article 1 of the First Protocol was linked to the right to a fair trial (or due process) 

                                                           
86 Statute of the International Court of Justice Article 38 (1). 
87 ICCPR art 2(1), 24(1), 26; ICESCR art 2(2); Van Banning (n 2) 49. 
88 Adam v The Czech Republic (n 28). 
89 Van Banning (n 2) 112. 
90 Convention relating to the Status of Refugees Article 13; CERD Article 5 (d) (v) ; CEDAW Article 16 (1) (h) ; 
ILO C169 Indigenous and Tribal Peoples Convention Article 4; CPRMW Article 15 ; CRPD Article 12 (5). 
91 Van Banning (n 2) 111. Sprankling (n 3) 479. 
92 Marcks v Belgium (n 45). 
93 Van Banning (n 2) 111. 



31 

 

of Article 6 ECHR.94 Therefore, the Court acknowledges the right to property as a civil right 

in the sense of Article 6 (1) ECHR. 

The ensuing issue is therefore to find out if this enunciation of the right to property 

only though provisions of treaties relating to other human rights, namely the right to equal 

treatment and to due process of law, can render a distinctly enunciated right to property 

obsolete. This seems not to be the case, as it can be imagined that property rights can be 

violated without any claim of discrimination or violation of a right to a fair trial by the victim. 

Also, if a state would abolish all forms of property rights under domestic law, individuals 

would not be protected by the international provisions on non-discrimination. If there was no 

independent right to property, the possibilities of remedy would be severely restricted. Indeed, 

decades later, the ECtHR does not necessarily link the provision on property rights with 

Article 6 on due process any longer.95  

 

2) Customary law 

A further possibility for considering the right to property under international law would be to 

acknowledge it as customary international law. This is not the case to this date, although it 

plays a role to some extent to prevent states to expropriate foreign nationals.96 It has been 

argued that the right to property nowadays fulfils the two conditions necessary for a legal 

practice to be recognised as customary law. Firstly, it should be practiced by a considerable 

amount of state parties in their domestic legal system. In fact, because many states are 

applying the principles of free market economies, they claim to protect a right to property in 

their legal system, and therefore the first condition seems to be met. Secondly, the state 

practice should be motivated by the belief that this is required by international law standards 

(opinio juris). Sprankling claims that because of the above-described omnipresence of the 

right to property in the UN non-discrimination treaties, these criteria have been met. 97 

Although it seems important to raise this question, these affirmations can be criticised. 

Relatively to the first criteria, one could argue that asserting that the right to property is 

protected in a majority of countries is simplifying the issue. As it has been discussed earlier, 

there are in fact many different forms of property regimes (such as private property and 

communal property): not making a differentiation between them reflects a universalist point 

                                                           
94 Ibid 110, 186. 
95 Ibid 110, 188. 
96 Ibid 492. 
97 Srankling (n 3) 492. 
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of view, the limitations of which have already been mentioned.98 Also, it is questionable 

whether the existence of the right to non-discrimination based on property warrants a right to 

property in customary international law. 

 

3) A general principle of international law 

The same author considered the possibility of recognising the right to property as a general 

principle of law. It could be considered as a general principle as most states mention it as a 

fundamental right in their constitutions. However its application would be rendered delicate 

for international supervision mechanisms as it would not be specific enough. They would 

probably not invoke it, as they are already reluctant to use any principle of international law 

in any case.99 

 

4) A legal right 

Scholars, when wondering if a domestic legal protection of a right to property would be 

enough to confer adequate protection to individuals, agree on the fact that this would not 

provide an effective remedy against an arbitrary decision of the state violating one’s right to 

property. States may therefore privilege considerations of market efficiency over individual’s 

rights and freedoms.100 

 

2.5.3 Why the right to property should be considered as a human right – arguments pro 

and con 

Obviously, this analysis suggests that property rights should be effectively protected at 

international human rights law level. The various international law documents also seem to 

acknowledge it as such. But the uncertainties born from the heated negotiation process and 

the weak formulation of the right still lead to much debate. A short exposition of the 

arguments in favour and against the international human right to property will give an 

overview of the issue. 

Property rights sceptics express serious concerns. Firstly, it has been argued that 

protection of property rights leads to inequality, as unequally distributed land rights would be 

protected, reinforcing the situation of power gap that exists between property owners and 
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landless people.101 This leads to the second criticism, that reinforced property rights would 

maintain a status quo situation, supporting the current situation of unequal distribution of 

wealth.102 In addition, a strong human right to property might as well protect ownership 

illegitimately acquired, such as dispossessed territories in the apartheid-era in South Africa or 

in further colonisation processes, or natural resources and traditional knowledge acquired 

from indigenous land in the Americas or Australia.103 

That being asserted, these very criticisms might as well be used to demonstrate the 

contrary effects. Indeed, one might argue that as property rights of the wealthy are already 

legally protected under domestic law, whereas the landless have no claim to property rights 

under a national legal system. In establishing a human right to property as proclaimed by the 

above mentioned international organisations, the individuals who are a priori not in a 

position of power are given a way of claiming for their rights. Furthermore, a protection of 

the right at international level will protect the rights of people informally or customarily 

occupying land and who have no title to provide to a state arbitrarily deciding not to tolerate 

it anymore.104  

 The human right to property may also not protect the wealthy and powerful as 

inequitably as previously seen, as it is subjected to limitations relating to public policies. It is 

therefore possible that a government may dispossess owners of a considerable amount of 

property for the purpose of redistribution to the landless. This is especially the case if the land 

in question was wrongfully acquired in the past under circumstances of racial discrimination 

against the local population. In Zimbabwe for instance, where a wrongfully conducted 

postcolonial land redistribution process led to much violence against white landowners,105 a 

claim was referred to the South African Development Community Tribunal. The Court found 

that the white landowners have been victims of racial discrimination, but they did not address 

directly the question whether or not their right to property has been violated.106   

Locke himself considered limitations to public policy needs and respect of other 

peoples’ rights. Furthermore, his idea of property rights involved a restrictive interpretation 

of the notion of property to personal use: he thought that only what is needed for the owner’s 
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self-development should be protected.107 One can conclude that he did not claim protection 

for wealth accumulation at the expenses of other human rights. It is not always clear if 

international organisations intend to protect property in its broader sense or restrict the claim 

to personal property. Only the ECtHR makes a broad interpretation of the right to property, 

and therefore protects rights over means of production or claims for various rights under 

Article 1 of the First Protocol. The geographical jurisdiction of the court is limited to the 

European continent, where a human right to property has certainly not the same meaning than 

in the global UN instruments.  

A further point in the discussion is the assertion that property permits the self-

realisation of the owners and their other human rights, and is therefore an integral part of 

their identity and deserves a high level of protection. On the one hand, a common conception 

of the tie between individuals and their property is that  

 

“[w]e are all defined by what we own. Our clothes, cars, homes, and other 

possessions say something to others about the decisions and choices we have made in 

our lives and about who we are.”108  

 

On the other hand, this assumption has been criticised as being an overstatement109 as 

liberal free market economies enable property to be sold and bought. Therefore, it has been 

argued that property should rather be considered as a mere commodity, a statement that 

mitigates the need for a consecration of property rights at the human rights level. This point 

raises several remarks. Firstly, the critic might only be valid for the case of private property 

in its western liberal conception. The tie between land and individuals is certainly not 

identical within liberal market economies on the one hand and indigenous tribes living on 

ancestral territories on the other. A global consideration of this tie should therefore protect 

property as an aspect of a person or group’s identity, in order to embrace a wide range of 

property interpretations.110 Secondly, on what grounds should the right to sell one’s property 

not be representative of a person’s identity and protected as such? When it comes to personal 

property, individual owners who sell land usually do it in order to buy other properties, which 

may better correspond to their personal needs. The right to choose, sell or exchange property 
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is an integral part of the owner’s bundle of rights. In accordance with the argument that 

property is a mere commodity and does not deserve a protection as a human right, it is 

difficult to imagine that a state would possibly claim before international tribunal that an 

expropriated owner is not entitled to compensation because the taken personal property was 

not representative of the owner’s identity. 

Arguments in favour of a strong protection of the human right to property at 

international level relates to the security and the self-development of individuals, who can 

live in autonomy and protect themselves from state power.111  Moreover, the interrelated 

character of this human right implies that a protected right to property will result in a better 

protection of the owner’s human rights in general.112 Indeed, persons or groups who are 

granted a right to property are more likely to see their social and economic as well as their 

civil and political rights being fulfilled. Indeed, property owners are given the means of their 

subsistence, granting them a better access to food, water, privacy, family life and education, 

labour and social security etc. 113  These factors prevent them experiencing poverty. 

Furthermore, they are more likely to exercise their civil and political rights such as the right 

to vote, freedom of expression or of assembly than landless people. This argument recalls the 

French Déclaration des Droits de l’Homme et du Citoyen of 1789, where the right to property 

was proclaimed as one of the four fundamental rights, together with the right to freedom, 

security and rebellion in Article 2. 
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3. Legal status and scope of the right to a clean environment 

3.1 General remarks on the concept of a right to a clean environment 

3.1.1 The raise of environmental concern in public international law 

Most global and regional international law organisations were created after the two world 

wars in order to secure peaceful relationships between states, respect of human rights and 

cooperation for asserting the sovereignty of newly independent states in the decolonisation 

process. As time passes and international law develops, it has to adapt to a certain extent to 

new realities of contemporary times that were not necessarily taken into account at the time 

where the goals of international law organisations were set. Particularly, recent scientific 

evidence has raised serious concern about climate change. In facing the dangers brought by 

this phenomenon, Humankind has to take action to mitigate the impact of human activities on 

the environment as well as adapting its lifestyle to a changing world for survival and well-

being. In this respect, and because pollution knows neither political nor legal boundaries, it 

seems important to consider public international law as a crucial instrument of global 

cooperation to prevent phenomena such as the depletion of ozone layer or the accumulation 

of certain persistent organic pollutants.114  

International environmental law was developed to deal with cross border pollution 

between neighbouring states, or riparian states of an international watercourse.115 Sources of 

international environmental law can usually be found in bilateral or regional multilateral 

treaties regulating the use of natural resources common to several states. In addition, general 

environmental principles were developed in broad terms by the international community 

since the Stockholm and Rio conferences.116  Ultimately, international environmental law 

deals with issues of good neighbourhood between states by articulating their duty to respect 

each other’s sovereignty over their own natural resources. Neither does it directly addresses 

individual rights nor does it effectively deal with global environmental issues affecting the 

international community as a whole.117 

For these reasons, and in order to better protect individuals against the adverse effects 

brought by environmental change, arguments are being put forward to consecrate a right to a 
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healthy or clean environment in international human rights law. If international law 

instruments would grant a substantive human right to a clean environment, individuals would 

benefit from a remedy in front of an international human rights body. To that extent, it would 

have a different focus than a claim of international environmental law.  

A human right to a healthy environment is provided by many national constitutions.118 

For instance, is has been included to the French Charter of Environment of 2004, which has 

been given constitutional value.119  Such a right is to be found traditionally in many Latin 

American constitutions, where it is rooted in the acknowledgement that natural resources 

have to be used in a sustainable way in order for present and future generations of humans to 

prosper, and that the overexploitation of resources by multinational companies threatens both 

the sovereignty of the state over its own resources and human rights, in particular the rights 

of indigenous peoples.120 In spite of being part of much constitutional and legal state practice, 

neither has it been officially recognised as a general principle of international law falling 

under the scope of the Article 38 (1) of the ICJ Statute,121 nor has it been acknowledged on a 

global human rights law scale. Indeed, states do not seem to be willing to let international 

courts put human rights in balance with their domestic environmental policies. Indeed, 

international law remedies do not seem to be adequate for this purpose: on the one hand, 

international environmental law do not address human rights directly and do not allow 

individual complaints.122 On the other hand, international human rights organs can be lacking 

expertise to rule over cases involving complex environmental issues. 123  This chapter 

addresses the question of the existence of a right to a healthy environment in international 

human rights law. 

The Stockholm conference of 1972 is seen as the evidence that the international 

community acknowledges the importance of environmental protection.124 Principle 1 of the 

Stockholm Declaration stood for global recognition of the link between environmental 
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protection and human rights.125 Unfortunately, this conception was not upheld in the later 

international environmental law instruments.126 Principle 1 of the Rio Declaration of 1992 did 

not aim at reaffirming a human right to a clean environment. Rather, it gives a human-centred 

vision of environmental protection in the context of sustainable development.127 Since then, 

there has been no translation of the Principle 1 of the Stockholm Declaration in a binding 

instrument of global international law.128 

It should be made clear that the consensus over the fact that environmental adverse 

effects threaten human rights129 should not be mistaken for recognition of a human right to a 

healthy environment by the international community.130 However, it affects significantly the 

practice of international human rights law, enabling the human rights organs and courts to 

deal with environmental issues while they are ruling over human rights violations.131 The 

consideration that human rights, as internationally protected values, have to be safe from 

environmental harm, is a compromise allowing the international community to consider it 

unnecessary to acknowledge a distinct right to a healthy environment. Indeed, the latter 

would require the drafting of a universal definition on the notion of a clean, healthy or safe 

environment,132 which would probably be an impossible task given the plurality of state 

practices and priorities.133  Alan Boyle describes the current practice as a “greening” of 

existing economic, social and cultural human rights. In this respect, the case law of 

international human rights courts and organs focuses mainly on the protection of the rights to 

life, private and family life, 134  health, water, food, 135  hygiene, property 136  or non-

discrimination137 when violations occur due to adverse environmental conditions.138 

The mention of some practical examples will help understand the link between 

environmental protection and human rights. For instance, preventing technological hazards 

such as the events in Chernobyl and Fukushima can be beneficial both in terms of 
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environmental protection and in safeguarding the human right to life and personal safety.139 

Climate change causes storms and floods that are threatening human life, especially in 

developing states.140 In addition, events such as the rise of the sea level will cause loss of 

property. The accumulation of persistent organic pollutants is contaminating ecosystems and 

the food chain, threatening in particular the right to health of indigenous peoples. More 

violations of the right to health might occur because of the use of dangerous pesticides in 

unsustainable methods of food production, encouraged by globalisation. In industrialised 

countries, health problems are linked to atmospheric pollution and noise.141
 Other human 

rights violations can be brought by water pollution, waste management, and unsustainable 

business practices in some developing countries where there is a lack of regulations.  

 

3.1.2 Anthropocentric approach of environmental protection through human rights law 

Human rights law deals with environmental issues only to the extent that specific individuals 

are affected.142 This is the case either when human rights instruments contain a distinct right 

to the environment, or when the case law on human rights violations happens to serve the 

purpose of environmental protection. This development underlines the limits of the use of 

human rights law for purposes of environmental protection. The anthropocentric view implies 

that a right to a healthy environment, when acknowledged at all, is generally enforced to the 

extent that human well-being is protected in the context of economic growth. There is no 

doubt that the right, if it cannot be invoked in favour of other species or to entire ecosystems, 

will not be enough to prevent natural depletion. 

 

“For example, there are many elements of nature that are not captured by 

existing anthropocentric paradigms such as natural capital or ecosystem services, 

and identifying environmental impacts outside of these conceptions is crucial for 

effective protection of the environment in law.”143 

 

 This economic and utilitarian conception of the environment transforms the notion of 

“nature” in “environment” (of man). Nature is therefore not subject of a right, but only an 

object linked to human health, well-being or delight, or because of its possible 
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appropriation.144 This traditional dual vision of the world (human versus nature) justifies the 

domination of the first over the second.145 

A change in the constitutional practice of some Latin American states has been 

observed and may lead to a tendency of an ecocentric (or biocentric) approach to 

environmental protection. Traditionally, most constitutions of Latin American states provide 

a fundamental right to a healthy environment. This conception is rooted in the idea that the 

sustainable use of natural resources is necessary to the long-term enjoyment of human life. 

This view is evolving towards a protection of nature in itself to the extent that its beauty 

confers delight to humans. Both these views are human-centred. However, the constitutions 

of Equator (2008) and Bolivia (2009) have outgrown these conceptions and seem to be 

paving the way for an acknowledgement of the rights of nature, independently of human 

values. This vision reproduces the traditional practices of indigenous people of Latin 

America.146 These rights of nature would be applied in parallel to the human right to a clean 

environment. In case of a collision of rights, the conception that is the most favourable for 

natural protection would be upheld, as it is regulated in the 2008 Ecuadorian constitution.147 

These constitutional and legal practices suggest an alternative to development and 

consumerism, with global and transgenerational benefits.148 As an example of recognition of 

the rights of nature in another part of the world, the New Zealand law of March 2017 

conferring legal rights to the river Whanganui, as required by the Māori people, is a 

significant development.149 Indeed, the provisions of the Te Awa Tupua Act were drafted 

because of the existence of complex ownership claims that were contested by the local 

indigenous tribe, Whanganui Iwi.150 The Act sets a specific framework describing the rights 

and duties of the river. Most relevant are the right to ownership of the river over the 

riverbed, 151  as well as the possibility to introduce legal actions or to be sued in court. 

Mechanisms for enforcement of these rights and duties are provided by the Act: an entity 

composed of a representative of the indigenous tribe involved and an individual appointed by 
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the government have to represent the interests of the river, on which they shall reach 

agreements. They will be supported by a strategy group composed of representatives of 

stakeholders and by a fund sustained by the government.152 The case of the Whanganui River 

is not isolated as similar regimes of legal personhood were developed for nonhuman entities 

thorough the globe, such as the Victoria rivers in Australia153 and the Ganges and Yamuna 

rivers in India.154 

 

3.1.3 Universality and the conciliation of a right to the environment and a right to 

development 

The conception that human rights are universal raises some questions, which have been 

discussed previously.155 Similarly to what has been said about the idea of a universal human 

right to property, the various legal traditions of states makes it difficult to reach global 

binding agreements that would guarantee a human right to a healthy environment. The 

criticism that UN human rights instruments focus on a western conception of individual 

rights leads to mistrust of developing and decolonised states, which also fear that global 

human rights and environmental law will interfere with their sovereignty by restricting their 

right to economic development and preventing them to exploit their resources according to 

national priorities.156 This is one reason why no binding agreements have been reached since 

the Kyoto Protocol in international environmental law, or why there is still no clear 

international right to a clean environment at the UN level. In short, it can be considered that  

 

“[t]he nature of international law makes it difficult to respond to complex 

environmental issues, even in the face of clear scientific evidence. And that failure can 

threaten international peace and security.”157  

 

A balance can be struck between these different state priorities and value judgments158 

with the principle of sustainable development as developed by the International Court of 
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Justice for instance in the Pulp Mills on the River Uruguay case159 and the principle of 

common but differentiated responsibilities of the states.160 The mention here of both human 

rights and environmental law makes sense as the problems linked to universality are similar 

in both fields. In addition, one can consider that international environmental law and its case 

law are important tools contributing to the concretisation of a human right to a clean 

environment. 

 

3.2 The right to a clean environment – UN instruments 

The human rights instruments of the United Nations do not mention any right to a healthy 

environment. In fact, the two Covenants were adopted in 1966, long before climate change 

became a threatening issue.161 Since more recent scientific evidence shows the dangers of 

unsustainable development of human activity, the UN organs are willing to recognise that 

environmental conservation and respect of human rights are linked.162 So did for instance the 

Human Rights Council in its resolution 7/23 on human rights and climate change.163 The 

strongest link involves article 11 ICESCR on the right to adequate standard of living, which 

considers a right to food, to housing and to an improvement of one’s living conditions.164 

Moreover, Article 11 (2) (a) prescribes a state duty to take measures to improve efficiency in 

agriculture and use of natural resources: this objective should be attained by applying the 

principle of sustainable development.  

In spite of the scientific evidence provided and because of the plurality of state policy 

priorities explained above, 165  governments can be reluctant to acknowledge that full 

enjoyment of human rights requires taking measures relating to environmental protection.166 

As a result, Resolution 7/23 is worded in weak terms and states are hesitant to draft binding 

agreements regulating this matter.167 Early attempts to draft declarations of human rights and 

the environment by the UN Environment Programme (UNEP) (2009) and the Human Rights 

Council (1994) were dismissed because the proposals, that failed to deliver a clear framework 
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on state responsibility in this matter, were “premature and overly ambitious.”168 A 2009 

report of the Office of the High Commissioner for Human Rights (OHCHR) expressed 

uncertainties as to what extent the actions affecting the environment can be qualified human 

rights violation in a strict legal sense, or on how to determine the responsibility of any 

state. 169  The OHCHR broadly acknowledged the link between human rights and the 

environment, but failed to suggest any more developments.170 The feeling that states do not 

take the issue seriously enough to give it priority does not help the development of efficient 

instruments of human rights and the environment.171 While they draft soft law documents 

addressing the matter,172 UN organs do not support the concept of a distinct right to a healthy 

environment.173 

A recent French draft project for a global pact for the environment was presented to 

the UN General Assembly on 19 September 2017, and aims at initiating negotiations for the 

adoption of a UN legally binding instrument on environmental principles.174 While most of 

the draft recalls principles of international environmental law contained in non-binding 

instruments since the Stockholm Declaration of 1972 and applied by international tribunals 

such as the ICJ, Article 1 seems to deal with a proper right to a healthy environment. Indeed, 

it states that  

 

“[e]very person has the right to live in an ecologically sound environment 

adequate for their health, well-being, dignity, culture and fulfilment.” 

 

Scholars and legal experts expressed doubts regarding the content of the document.175 

It has been asked if such a pact would bring anything new to international environmental and 

human rights law practice. 176  In addition, it is not sure if a treaty dealing with both 

international environmental law and human rights would be an efficient instrument.177 In 
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addition, it still does not clearly identify which states responsibilities come into account and 

if these are borne towards other states or individuals.178  

Instead of adopting a whole new pact on environmental principles, Boyle suggests an 

amendment of the ICESCR that would include a human right to the environment, following 

the idea of adapting the covenant to current realities rather than expanding its powers.179 The 

right would fall under the monitoring mechanism of the Covenant, enabling individual 

complaints to be made in front of the CESCR.180  

On the 6th March 2018, UN Environment (former UNEP) launched the “UN 

Environmental rights initiative”. Its goal is to make people better understand their human and 

environmental rights. The measure is a response to the high number of murders committed 

against environmental activists in the world. The content of the “initiative” as well as the 

means by which it intends to implement its goals are not clear yet.181 

 

3.3 The right to a clean environment in the European Convention on 

Human Rights 

The ECHR does not expressly guarantee a human right to a healthy environment. The ECtHR 

however can deal with environmental issues when it rules over violation of the values 

protected by the Convention.182 Its case law creates standards that can be applied when 

human rights are threatened by environmental adverse effects.183 As suggested by Boyle, the 

Court deals with a “greening” of the existing rights184 and has the opportunity to do so in its 

case law on the right to life,185 fair trial,186 the right to private and family life187 and the right 

to property.188 For instance, the Court admitted in Öneryildiz v Turkey that the lack of action 

from the authorities in environmental issues can lead to a violation of the right to life.189 The 

Council of Europe considered the concretisation of a stand-alone right to a healthy 
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environment in a draft Convention to the environment, but the recognition of a binding right 

would lead to legal and conceptual difficulties, as it is the case at the scale of the United 

Nations.190 A Manual on the Human Rights and the Environment, reissued by the Council of 

Europe in 2012, sums up the case law of the ECtHR on these matters. This document 

provides guidelines to the European states to a certain extent. The cases can either focus on 

the failure of a government to enforce a law or to regulate a certain legal matter, or deal with 

the procedure of decision-making. 191  If the Court will not defend a right to a healthy 

environment that is not present in the ECHR, a state that fails to implement a right to a 

healthy environment legally or constitutionally provided to its nationals will be punished. 

Indeed, a state that is unable to apply its own legal or constitutional guarantees infringes the 

requirement of the rule of law, and the ECtHR can conclude that Article 6 (1) ECHR on the 

right to a fair trial has been violated.192 This has been the reasoning of the Court in the 

Taşkin193 and Okyay194 cases against Turkey, given that Turkish law recognises a right to a 

clean environment. Ultimately, one cannot expect the Court to enforce nature protection 

guarantees not present in the ECHR. A breach of a domestic provision on environmental 

protection requires a separate claim for state failure to enforce the law.195 In this respect, and 

given the fact that many states are granting such environmental guarantees, it might be more 

useful to let the citizens of each state require the adoption of more stringent domestic 

regulations on the environment rather than petition for an amendment of the ECHR in order 

to include a human right to a clean environment. The Court is indeed an international human 

rights body and might not have the necessary knowledge to appreciate specific environmental 

conditions and complex national policies balancing environmental protection and economic 

development. For this reason, the Court usually leaves a wide margin of appreciation to states 

in these matters and focuses on the violations of the human rights protected in the ECHR. On 

the one hand, the Court showed in the Hatton case196 its refusal to become a global “forum 

for appeals against the policy judgments of governments” if human rights are not 

disproportionally affected. Indeed, in the Hatton case, the Court declared that the expansion 

of the Heathrow Airport did not violate the right to private and family life of individuals 

living near the airport, as measures had been taken by authorities to lower the amount of 
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noise disturbance.197 At the same time, it emphasises the need that policy-makers respect the 

requirements of public information, participation and access to justice.198 This balance struck 

by the Court seems to be an effective compromise preventing it from overstepping its 

competences as an instrument of human rights protection. For these reasons, the Court 

considers that  

 

“[n]either Article 8 nor any of the other articles of the convention are 

specifically designed to provide general protection of the environment as such 

[…]”199  

 

and that individuals are  

 

“[…] not entitled to live in any particular environment, or to have the 

surrounding environment indefinitely preserved.”200 

 

A later part of this work will dives into the opportunities of the Court to acknowledge 

environmental matters by ruling over alleged violations of the right to property, protected by 

Article 1 of the First Protocol to the Convention. In this particular matter also, the Court 

allows restriction to property over land by the authorities for the general interest of 

environmental protection and do not confer an individual right to see the environment near 

the property untouched. The states however are subjected to payment of a fair compensation 

for deprivation of property and to the taking of positive steps to protect property from 

environmental adverse effects.201   

 

3.4 The right to a clean environment in other regional human rights law 

instruments 

3.4.1 General references to a right to a healthy environment 

A right to a healthy environment is present in various other international human rights law 

instruments thorough the world. Article 11 of the Additional Protocol of the American 

Convention on Human Rights (Protocol of San Salvador) grants for instance an individual 
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right to a healthy environment.  The Banjul Charter grants a mainly collective right to a clean 

environment in Article 24. Although they are both the two best examples of the consecration 

of the right, others references can be found, for instance in Article 38 of the Arab Charter of 

Human Rights.202 The EU Charter of Fundamental Rights has a provision on environmental 

protection in its Article 37, but it is phrased as an objective of public policy rather than a 

proper human right.203 This section will focus on the more relevant instruments, namely the 

African and Inter-American standards, and will also consider the procedural rights in 

environmental matters provided by the Aarhus Convention.  

 

3.4.2 The right to a general satisfactory environment in the Banjul Charter 

Article 24 of the African Charter on Human and Peoples’ Rights states that 

 

“[a]ll peoples shall have the right to a general satisfactory environment 

favourable to their development.” 

 

It has to be recalled that the Charter globally consecrates collective rights.204 In this respect, 

the wording of Article 24 clearly refers to “peoples” as whole communities. However, the 

African Commission interpreted this article as creating state obligations towards individuals 

as well as communities.205 It is interesting to note that the wording suggests that a clean 

environment is a precondition of a people’s development, anticipating potential claims that a 

right to a healthy environment would obstruct a community’s right to development.206 This 

interpretation of the link suggests a fundament for the principle of sustainable development, 

an ancient fundamental notion in Africa, which has been wiped out by colonial policies on 

the continent.207 Furthermore, it should help tackle the problems faced by people suffering 

poverty. Bakary Kanté rightfully recalled that 

 

“[e]nvironmental damage, which represents a financial loss for the rich, is a 

much more serious matter for the poor, leading to the loss of their livelihood.”208 
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Unfortunately some states, who had to incorporate the binding provisions of the 

Charter into their national legal systems, interpreted the right to socio-economic development 

as having precedence over the right to a healthy environment, the latter being applicable only 

if it does not impede the processes of economic development. However, this is not the view 

of the African Commission, who will find a violation of Article 24 where the state has failed 

to regulate the industrial activity of a private actor.209 The abstract wording of the provisions 

gave rise to many interpretations of its substantive content,210 but it is accepted that a right to 

an environment free from any kind of degradation and pollution cannot be guaranteed by 

Article 24. In the SERAC case, the Commission acknowledged the right of the State to 

exploit oil resources despites the adverse effects of such a practice on the environment. The 

Commission backed its argument with the assertion that this activity is beneficial for the 

realisation of social and economic rights of Nigerians.211  

The SERAC case involved the Shell Corporation, which was threatening the 

environment and the rights of the Ogoni people in Nigeria. In this case, the right to a clean 

environment of Article 24 was linked to the peoples’ right to dispose freely of their natural 

resources of Article 21. This confirms that the provisions of the Charter have to be interpreted 

in the sense that environmental protection and community development go hand in hand. On 

this basis, extensive clean-up measures were ordered in this case.212 Scholars have expressed 

the opinion that the African standard is the most efficient in the world. Shelton underlined 

that the African Commission is the only organ that enforces a treaty based right to a healthy 

environment.213 It does so indeed by receiving communications from state parties, individuals 

and organisations alleging that a state party to the Convention has breached peoples’ 

fundamental rights. In doing so, they are able to directly invoke a violation of the substantive 

right to a general satisfactory environment of Article 24.214 Moreover, the provisions of the 

Charter have to be transposed in the domestic legal system of the states, and as a result the 

individuals should be able to rely on a legally or constitutionally granted right to a healthy 

environment.215  Boyle has stated that  
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“[t]he African Convention is the only regional human rights treaty to combine 

economic, social, civil and political rights and make them all justiciable before an 

international court.”216  

 

In comparison, the Inter-American system does not provide a right to a healthy 

environment that an individual can directly invoke in front of the Inter-American 

Commission or Inter-American Court of Human Rights. 217  However, a recent advisory 

opinion rendered by the Inter-American Court of Human Rights might indicate that a right to 

a healthy environment is also protected under the Inter-American system from now on.218   

 

3.4.3 The right to a clean environment in the Inter-American system 

The recognition of a right to a clean and ecologically balanced environment is traditionally 

present in constitutions and laws of Latin American states.219 Article 11 of the Additional 

Protocol to the American Convention on Human Rights states that  

 

“1. Everyone shall have the right to live in a healthy environment and to have 

access to basic public services.  

2. The States Parties shall promote the protection, preservation, and 

improvement of the environment.” 

 

Unlike article 24 of the Banjul Charter, which identifies a commonly held right to a 

general satisfactory environment, the wording of Article 11 reflects an individual right to a 

healthy environment. Given the fact that many indigenous tribes inhabit these territories, it is 

questionable whether the lack of a common right to a healthy environment would deprive 

these people of certain human rights guarantees and legal remedies.220 Indeed, the Inter-

American Commission on Human Rights rejected a common claim of all the citizens of 

Panama, who tried to prevent economic development in a natural reserve. 221  The 

Panamanians submitted a petition to the Commission to prevent the construction of a public 
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road in the natural reserve, which they claimed is property of all the citizen of Panama. The 

Commission declared the petition inadmissible on the grounds that the assertions on human 

rights violations were expressed in too global terms, without identifying specific victims.222 

One can conclude that the Commission and the Court have been  

 

“[…] less willing to hear cases where environmental issues go beyond 

immediate human well-being.”223  

 

It has to be recalled that in the Sumo case, the Court has been more ready to protect 

the land of the Awas Tingni community.224 In both cases however, the focus of the petitioners 

and the claimants for protecting the environment has been a violation of their right to 

property, as violations of Article 11 of the Additional Protocol cannot be the subject of a 

petition in the Inter-American litigation system. 225  Nevertheless, these case show an 

important link between environmental protection and the right to property, which will be 

analysed in more details in later chapters.226 

A recent advisory opinion issued by the Court might however indicate the rise of a 

stronger Inter-American standard of the human right to a healthy environment. Indeed, it 

explicitly emphasises that Article 11 of the Protocol of San Salvador depicts an autonomous 

right to a healthy environment, which is distinguished from the environmental dimension of 

other human rights violations relating to the right to life or to personal integrity. Furthermore, 

the Court ranks the right as being an economic, social and cultural right that is protected 

under its individual and collective dimensions, the latter involving the interests of future 

generations.227 The Court also detailed the extent to which the state has to take action to 

prevent environmental risk under Article 11 (2). It is not sure whether this advisory opinion 

will affect significantly the future rulings of the Court. As for now, NGOs such as the 
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Interamerican Association for Environmental Defense enthusiastically welcomes this 

extensive interpretation of Article 11.228 

 

3.4.4 The right to a clean environment in the Aarhus Convention of 1998 

The Convention on Access to Information, Public Participation in Decision-Making and 

Access to Justice in Environmental Matters (Aarhus Convention) has been drafted by the UN 

economic Commission for Europe. Although it is open for ratification to every UN member, 

its territorial scope is still restricted to European states.229 The aim of the Aarhus Convention 

is not to grant individuals a right to a healthy environment. Its material scope is restricted to 

procedural rights in environmental matters. Grounded on Principle 10 of the 1992 Rio 

Declaration on Environment and Development, it provides individual rights related to access 

to justice, access to information and public participation.230 To this extent, Boyle has argued 

that the Aarhus Convention has to be regarded as a human rights instrument, although it does 

not guarantees a substantive right to a healthy environment.231 Indeed, it provides means to 

individuals and NGOs to enforce procedures of domestic law protecting human rights such as 

the rights to life and the right to private and family life. International courts like the ECtHR 

and the CJEU enforce Aarhus provisions in their rulings,232 pressurising to a certain extent 

the European states to grant more procedural rights to their citizen.233 Boyle considers that 

the procedural rights of the Aarhus Convention became ECHR rights to the extent that the 

ECtHR takes the liberty to invoke them in cases involving a state subjected to its jurisdiction 

that did not ratify the Aarhus Convention. In fact, the Court did so in Taşkin v Turkey.234 In 

addition, the Inter-American Court of Human Rights is also willing to invoke provisions of 

the Aarhus Convention, as it did in the case Claude Reyes v Chile.235 It can therefore be said 

that the Aarhus Convention is the best effort to regulate environmental rights on an 

international law level. 236  It remains the only multilateral treaty of international 

environmental law providing mechanisms that are accessible to individuals and NGOs, thus 
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imposing state obligations towards their nationals.237 On one hand, the Aarhus Convention 

simply recalls well-known human rights principles such as the rule of law, proclaimed by 

earlier international human rights law instruments. On the other hand, the enshrinement of 

these principles in environmental policy 

 

“[…] reflects broader concerns relating to the development of democracy and 

citizenship in a changing world.”238 

 

3.5 Arguments relating to the concept of a human right to a clean 

environment 

3.5.1 Modernising the corpus of human rights 

It is not certain whether the development of an international standard of a right to a healthy 

environment is necessary, or if it will bring significant advantages in the fight against climate 

change in the long run. However, in the general discussion on this issue, some facts clearly 

depict the reasons why an international human right to a healthy environment should be 

contemplated by states and international organisations.   

International law is not static and should evolve according to changing circumstances. 

The role played by Man in the process of climate change has been scientifically evidenced 

over the last 20 years. As discussed above, the 1966 UN Covenants on human rights were 

drafted long before the heightened awareness of climate change and its danger we know 

today.239  These instruments were established in a post-war context in the perspective of 

securing long-term peace and prosperity with a focus on fundamental freedoms of individuals. 

Yet, as the ultimate source of human rights guarantees, they should adapt to evolving 

challenges. Thus, the fear of some scholars that the consecration of too many “new” human 

rights would reduce the legitimacy of international human rights law is unfounded in the case 

of a right to a clean environment. What is much more frightening is the way in which states 

consider environmental issues;240 that is to say the way it is deemed a ‘policy of good-
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consciousness’, dominated by the ‘imperial need’ for infinite economic development. Policy-

makers still consider ecosystems to be deserving of protection only to the extent that they 

provide resources to human beings.241 Western countries should take example on the right as 

it is applied in African and Latin American systems, more familiar with the tight relationship 

between nature and indigenous lives.  

Boyle for instance does not bear the same opinion about the need for a right to a 

healthy environment as he did 25 years ago. He opines that at this time, arguments favourable 

to a right to a clean environment were considered by states as an attempt to reduce the ability 

of democratically empowered governments to decide on environmental issues, with this task 

being transferred to courts and treaty bodies. For this reason, western capitalist states made 

sure that no global standard setting of a right to a healthy environment could succeed. 

Western states certainly feel less concerned by this issue because a right to a healthy 

environment would be certainly more relevant in regions with extreme poverty and 

environmental conditions. The recent increase of the scientific knowledge relating to climate 

change and the growing threat of environmental adverse effects in developed countries might 

lead capitalist states to reconsider their priorities.242 

It should be added that a mere “greening” of existing human rights is not satisfactory 

because if no stand-alone right to a clean environment is recognised, it cannot be balanced 

with the right to development, as equals: 

 

“[a human right to a clean environment] would add what is currently lacking 

from the corpus of UN economic and social rights, namely a broader and more 

explicit focus on environment quality which could be balanced directly against the 

covenant’s economic and development priorities […] It still falls short of giving a 

decent environment recognition as a significant public interest. Lacking the status of a 

right means that the environment can be trumped by those values which have that 

status, including economic development and natural resource exploitation.”243 
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 Therefore, the inclusion of a stand-alone right to a healthy environment in the 

ICESCR is more likely to show concrete results.244 In order to be relevant, the standard has to 

set environmental goals that have not yet been attained in a deviated way by the current 

human rights practice.245 

 

3.5.2 Filling the gaps left by international environmental law 

Substantial differences between international human rights law and international 

environmental law 246  underline the need for protection of a human right to a clean 

environment.247 An enforceable right to a healthy environment would bring more legitimacy 

to environmental protection 248  by securing higher standards of pollution prevention and 

granting effective remedies to individuals. 249  The material and territorial scope of 

international environmental law is limited to the extent that it only deals with casual cross-

border pollution and ignores the sake of individuals.250 By providing individual remedies,251 

human rights mechanisms allow individuals and NGOs to criticise non-compliant states,252 

given that only states can bring claims against another state in international environmental 

law.253 In the context of progressive realisation of socio-economic rights,254 states would be 

pressurised to take measures to control pollution and to respect the rule of law in making 

governments accountable for failures to regulate this matter.255 In short, a human right to the 

environment would help tackle real-world problems that international environmental law 

cannot address. In fact, international environmental law contains a human rights dimension. 

For instance in the Aerial Herbicide Spraying Case,256 involving cross-border spraying of 

herbicides by Columbian aircraft in Ecuador during anti-narcotic operation, Ecuador argued 

inter alia that indigenous people suffered human rights violations.257 This aspect is however 

not sufficient, because it does not allow people to stand for themselves: it makes potential 

victims dependent of state action in front of an international court. As a matter of fact, human 

                                                           
244 See 3.1.3. 
245 Boyle (n 124) 616. 
246 See 3.1.1. 
247 Bratspies (n 118) 45. 
248 Ibid 36. 
249 Boyle (n 124) 613. 
250 Pallemaerts (n 114) 151. 
251 Boyle (n 124) 613. 
252 Shelton (n 120) 143. 
253 Boyle (n 124) 621, 634. 
254 Bratspies (n 118) 36, 37. 
255 Boyle (n 124) 613. 
256 Aerial Herbicide Spraying Case (Ecuador v Colombia) [2013] ICJ Rep 2013, 278. 
257 Boyle (n 124) 635. 



55 

 

rights remain outside the proper scope of international environmental law, as a secondary 

matter of interest.258 

In addition, international environmental law does not provide any mandatory legal 

mechanism ensuring reparation, compensation or sanctions in case of breach of an 

obligation.259 States usually either start a negotiation process or file a suit in front of the 

ICJ. 260  Most treaties of international environmental law do not contain any state 

responsibility regimes, but rather incentive or trade-off mechanisms and state reporting 

processes.261 These instruments also focus in general on procedural rather than on substantive 

obligations.262 

Considering the substantial differences between human rights and environmental law, 

it is finally safe to say that they have great differences in terms of focus:  

 

“[…] human rights are rooted in the natural law tradition in international law, 

while environmental law is the product of a much more state-centred positive law 

tradition.”263 

 

As Boyle suggested,264 a modernising of the ICESCR that would acknowledge the 

discussed right would bring greater coherence between the Covenant and policies of 

international environmental law, such as the goals set by the UNFCCC.265 It would bring a 

global dimension to the bilateral features of international environmental law, given that the 

latter is more about neighbouring good practices than about concerns on environmental 

protection.266  

 

3.5.3 Advantages and disadvantages of human rights bodies deciding on environmental 

matters  

There is currently no consensus on the question about whether it is relevant and effective to 

let human rights bodies rule over environmental cases. An overview of the arguments that are 
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put forward will help understand the strengths and weaknesses of the inclusion of 

environmental concerns in international human rights law.  

On the one hand, there is an apparent paradox regarding international law tribunals 

and environmental law. Indeed, the fragmentation of public international law in different 

fields led to a proliferation of tribunals having different priorities among legal norms. Even in 

the sole context of human rights, there is a forum of different bodies able to hear a case. At 

the same time, there is no specific tribunal for environmental law matters. The explanation 

for this is that states are reluctant to let an international court expand their obligations in 

terms of time and space: they do not want to be held responsible for violating the rights of 

future generations or for global pollution, as this would threaten short-term economic 

development.267 The task to rule over international environmental law disputes is undertaken 

by the ICJ.268 This absence of individual remedies in this field is seen as a justification to let 

human rights bodies deal with environmental matters.269  Shelton is of the view that the 

tribunals that hear cases involving human rights violations caused by environmental adverse 

effects are acting within the scope of their jurisdiction by widening the scope of existing 

provisions through dynamic interpretation, 270  even though there is no treaty provision 

protecting a right to a healthy environment as of yet.271 

On the other hand, human rights tribunals hearing environmental cases are facing 

significant difficulties. As has been shown by the case relating to the Panamanian natural 

reserve,272 human rights litigation is not well suited to impose precautionary measures based 

on risk assessment, when the claimant fails to identify human rights violations of specific 

individuals.273 The lack of specialisation of human rights courts in environmental matters 

renders the task of striking a balance between environmental protection and economic 

development more difficult.274 This is the reason why the ECtHR leaves a wide margin of 

appreciation to European states. Indeed, human rights bodies encounter difficulties in fact-

finding, especially when hearing a case where facts occurred many years earlier.275 However, 

courts might also establish strategies in order to deal with these issues. For instance, the 

ECtHR resolved the problem of establishing causality in creating a presumption that the 
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pollution caused the alleged human rights violations.276 It refers to reliable scientific research 

as a basis for its rulings, such as WHO findings about critical levels of noise emissions or 

release of pollutants into the atmosphere, threatening human health.277  

There are further limitations preventing human rights bodies from dealing with 

environmental protection in an effective way. The process may take too much time to prevent 

irreversible environmental harm. Also, the fact that environmental protection as such is not 

taken into account limits the effectiveness of a ruling: for instance, in the case Fadayeva v 

Greece, the ECtHR awarded compensation to the claimant for the health problems caused by 

the pollution, but the steel mill could continue to operate. Also, in the Inter-American system, 

the environmental harm is only stopped to the extent that rights of indigenous peoples have 

been violated.278 The absolute and immediate end of polluting practices is not the business of 

human rights bodies.279 The judge’s only task is to determine in individuals cases when  

 

“[…] domestic laws and policies are so deficient that they fall foul of human 

rights guarantees.”280  

 

It follows that the impact that human rights law can have on the process of tackling of 

climate change is far from certain,281 regardless of whether or not the human rights courts are 

defending a right to a clean environment.  

Courts, as well as policy-makers and scholars, have to bear in mind the close link 

between environmental protection and human rights, and must use all means provided by 

international law to prevent deterioration of nature and rights violations. As Shelton argues,  

  

“[t]he environmental aspects of human rights are not about stopping all 

human activities, but about recognising that many activities utilise scarce resources 

and produce emissions and waste that inevitably have individualised and cumulative 

impact not only on nature, but on human beings. These impacts have to be considered, 

measured and monitored, with the result that some activities will be limited or 

prohibited.”282 
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4. The complex legal relationship between property, environment 

and human rights  

4.1 Preliminary Remarks 

Property rights and environmental protection are often considered as competing notions, 

although scholars have asserted that property rights and environmental regulations are 

interdependent.283 Traditionally, environmental policies are enforced in the general interest of 

the community and are perceived as limiting the owner’s rights over his land. Owners within 

the jurisdiction of ECtHR often challenge the compliance of state environmental policies with 

their right to property as enshrined in the First Protocol of the ECHR.284 Through its case law, 

the Court provides a detailed framework dealing with the question on how to conjugate 

property rights and the requirements for environmental protection.285 This constitutes the 

most detailed jurisprudential reference on this matter. To a lesser extent, the Inter-American 

and African human rights systems provide case law on the right to property and the 

environment, in particular when the rights of indigenous peoples are violated.286 The United 

Nations provide very few guidelines on property rights and the environment.287 This is not 

surprising as it has been acknowledged that the international community could not agree on 

enforceable universal standards of human rights to property and to a healthy environment.288 

In particular, the issue of large-scale land acquisitions by multinational companies, a process 

that takes place in some developing countries in Latin America, Africa and Asia, clearly 

involves property rights concerns, but entails also an environmental perspective.289  

 

4.2 Property and environment: reconciliation of two traditionally opposed 

concepts 

4.2.1 Scholarly arguments on the interaction of property and environment 

The link between property rights and environmental protection is often perceived negatively, 

meaning that it is conceived as state environmental policies interfering with private owners’ 

right to use their land as they wish. The relationship between property rights and 

environmental protection however is more complex. Indeed, scholars have developed theories 

                                                           
283 See 4.2. 
284 Pallemaerts (n 114) 171; see 4.4.3. 
285 See 4.4. 
286 See 4.5. 
287 See 4.3. 
288 See 2.2, 3.2. 
289 See 4.5. 



59 

 

on the role played by property owners in natural resources management. It has been asserted 

that in order to apply efficient environmental policies, domestic legal systems need to have 

clear, effective and enforceable property regimes.290 Although not sufficient to ensure long-

term environmental protection, this requirement is seen as a necessary condition in order for a 

state to prevent pollution and unsustainable use of natural resources.291 Not only is it clear 

that management of property rights by state authorities for environmental purposes would be 

made easier by enabling better location and control of owned land,292 but it is also presumed 

that owners are working to preserve the capital of their properties, and are therefore more 

likely to use its resources in a sustainable way for constant long-term benefits or in order to 

preserve its monetary value in the perspective of a sale.293 This is how, it is argued, private 

owners in free market economies are helping protect the environment.294 By exercising their 

rights and duties regarding their property and other individual’s land, they ensure sustainable 

use of the land and enable society to avoid the infamous ‘tragedy of the commons’.  

In 1968, Garrett Hardin imagined a piece of land where natural resources were not 

subjected to ownership and openly accessible to anyone.295 Individuals that would come 

across the land would use its resources in their own immediate profit, without worrying about 

preserving them for future use or for someone else to use. Following this reasoning, natural 

resources that are not subjected to working property regimes will soon be exhausted.296 This 

theory embodies the concept of tragedy of the commons. Even though the example of private 

property in market economies has been emphasised on, the model can be applied for different 

types of property regimes: in the case of regulation through common property, individual 

actions are restricted to the extent that the choices are to be made in the interest of the whole 

community sharing the resources. Ultimately, the managing of land through property laws is 

a precondition for sustainable use of resources. J. Peter Byrne adequately summarized the 

benefits brought by efficient property laws as follows: 
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“[p]rivate ownership involves control of appetite and rational planning. It 

similarly solves the problem of open access to a resource, which leads to destruction, 

because all may have an incentive to reap but none have any incentive to sow – or 

even to defer use.”297 

 

Although this conclusion duly underlines the need for property regulations at 

domestic level, contemporary scholars agree that the theory of preventing the tragedy of the 

commons with ownership has its weaknesses, and that domestic property regimes in 

themselves are not sufficient to prevent environmental degradation. Indeed, when the land’s 

environmental health is independent or opposed to economic interests, the owner might not 

be willing to protect the ecological features of the land.298 One can consider the example of 

the extraction of fossil energies such as oil or metals: the necessary time laps for renewing 

these resources being too long to consider sustainable use at the scale of human life, it is not 

in the interest of mining and extracting industries to take environmental concerns into 

account. In fact, free market economies themselves are requiring owners to make short-term 

benefits. The following example illustrates why one cannot presume that owners necessarily 

preserve their land:  

 

“[a] farmer may assiduously cultivate a field for corn, but remain indifferent 

to the consequences of destroying wildlife habitat. Moreover, the fertiliser spread on 

the fields and the drainage system for rainwater may weaken the natural health of 

nearby bodies of water. Owners might also rationally conclude that exhausting the 

entire value of a resource immediately is more valuable to them than preserving it, 

even if this eliminates options for future users.”299 

 

This depicts a certain paradox of property regimes in free market economies, which 

necessitate ownership regimes for effective environmental regulations and at the same time 

require immediate gain and productivity, driving private owners to neglect the environmental 

health of their land. In many cases, owners will not take into account the probable costs that 

are imposed on others; which in turn corresponds to the economic concept of negative 
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externalities.300 In fact, one can think about a situation where a piece of land was purchased 

for a price that is significantly lower than the benefits that the owner will receive after 

unsustainably harvesting the land and trade the resources. Also, these capitalist needs for 

short-term productivity further encourage farmers to resort to unsustainable practices to 

maximize short-term economic gain, such as the use of chemicals, GMOs and monoculture 

models that destroy the soils and the ecosystems. The phenomenon of large-scale land 

acquisitions, that takes place in developing countries, encompasses these issues of 

unsustainable management of land, and conflicts with customary rights of rural host 

communities. This topic will be discussed in depth from a human rights perspective in a 

subsequent part of the development.301  In addition, it seems that solutions and efficient 

policies guaranteeing sustainable use of resources are developing too slowly. Educational 

tools for sustainable agriculture are not widely spread and contradict capitalist influences. 

Similar problems can apply to commonly owned property, as changes in economic 

opportunities may lead a community to neglect the management of certain resources, the 

same way private owners would rather use their short-term gain to make further investments 

than to heal their initial land. Furthermore, sustainability can face a number of other obstacles, 

such as political decisions that are flawed by influent economic actors that drive governments 

and lawmakers to promote industrial development and short-term resource exhaustion.302 In 

fact, it seems that property owners, through their management choices and interests, can 

either contribute to environmental protection or rapidly exhaust the resources provided by the 

land.303 Therefore, efficient property regimes and clear delimitations of the rights and duties 

of the owners are likely to prevent unsustainable use of resources. Individuals have to be 

entitled to complete, consistent and enforceable rights.304 This could be enhanced by the 

recognition at domestic and international level of human rights to property and to a clean 

environment, and by the enforcement of sustainable and coherent environmental policies at a 

domestic level. Unfortunately, sustainable resources use is difficult to achieve given the 

current economic tendencies and political volatility in the world. Policies are not well-

designed to enable long-term resources management.305 In contemporary democratic societies, 

regular changes of presidency, government and legislative representatives do not allow good 

coordination of policies. In fact, environmental conservation is far from being the main 
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concern of politicians and the concepts of intergenerational equity and intertemporal 

efficiency of resource use is not conceived by representatives who are barely able to envision 

concrete policy effects after the end of their term. Unfortunately, the effects of climate 

change bring additional challenges and uncertainties which the international community as a 

whole is too slow to tackle.306 

 

4.2.2 Practical connections between property regimes and principles of environmental 

law 

In the attempt to draw an overview on the legal relationship between property regimes and 

environmental regulations, it has to be acknowledged that principles of international 

environmental law are deriving from domestic property regimes and features of good 

neighbourhood. For instance, the obligation not to cause harm or to allow harm to be caused 

by pollution on the environment of a neighbouring state307 mirrors the principle of nuisance 

as applied by Common Law systems. 308  Similarly, owners of properties riparian to a 

watercourse have obligations to share its resources and not to pollute it. These requirements 

are similar when states are sharing the resources of a watercourse. In Common Law systems, 

rules that define owners’ responsibilities towards their neighbours such as trespass, nuisance 

and riparian rights play a part in environmental protection as they can be relied upon by 

courts to make pollution on a property cease or for issues relating to resources management. 

At the domestic level, both property and environmental laws are designed to frame peoples’ 

relationships and are interrelated, and it can be considered that environmental norms are parts 

of functioning property regimes. 309 These findings confirm the allegation that property 

regimes that are well established at a domestic level are more likely to prevent environmental 

harm.310 As a result, according to international environmental law, a State is subject to the 

principle that a polluter has to bear the cost of the pollution emitted,311 just like property 

owners have to repair the trouble caused to their neighbours.   

Beyond the definition of broad general principles, there is other evidence showing that 

the functioning of international environmental law reproduces the practice of domestic 
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property law. The Kyoto Protocol, known as being the only global instrument of international 

environmental law creating binding obligations on states, establishes a system of tradable 

emission quotas. Therefore, in line with the polluter pays principle, the Kyoto protocol is 

creating tradable property-like rights to emit air pollutants.312 

Thereafter, it can be considered that industries can own a right to pollute.313 The same 

property-like mechanism can be found in fisheries, where internationally negotiated fishing 

quotas represent the distribution of property rights to fish stocks, with the aim to ensure 

sustainable use of water resources.314 These systems and the polluter pays principle can be 

criticised because human rights concerns are not fully integrated to the process of 

environmental law. It has already been shown that a state having a claim in international 

environmental law may invoke human rights violations of groups such as indigenous 

people, 315  but there is no individual standing in international environmental law. 316 

Environmental principles such as sustainable development, public procedural rights and 

corporate responsibility help to mitigate human rights violations committed by owners of 

property rights in natural resources development,317 but undoubtedly, the global rights to 

property and to a clean environment need to be strengthened in order for individual and 

peoples’ rights to be fully protected. This reinforcement of human rights starts with a 

consecration of constitutional rights to property at the domestic level.318 A strong human right 

to property would lead public authorities to ensure that rights and duties linked to ownership 

rights are respected, and would overcome the need for a tradable “right to pollute” embodied 

by the polluter pays principle.319 

 

4.3 United Nations legal instruments linking property and the environment 

The developments in previous chapters lead to the conclusion that the UN human rights 

system guarantees neither an enforceable right to property nor a right to a healthy 

environment.  Therefore, there are only a few soft law instruments emitted by specific UN 

organisations that link directly the right to property and the environment. UN Environment 
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(former UNEP) tackles issues related to land rights and protection of the environment, 

especially in the cases where indigenous peoples’ rights are threatened.320  

UN Habitat published in 2010 a document entitled ‘Land, Environment and Climate 

Change – Challenges, Responses and Tools.’ Among several issues, it addresses the effects 

of the land grabbing phenomenon that takes place in developing countries.321 Land grabbing 

occurs when investors purchase rights over immense plots of land in developing states with 

weak governance in order to practice intense commercial agriculture. Their interests are 

competing with the rights of rural communities who exercise customary land tenure. This 

particular issue will be discussed later in this chapter.322 In relation to this, in 2013, the UN 

Economic Commission for Africa also published a report relating to land grabbing in 

Africa.323 

In addition, the Food and Agriculture Organisation (FAO) addresses some of the 

challenges in its publications. It established a tangible link between land rights and 

environmental protection in the case of land grabbing in ‘Land grab or development 

opportunity? – Agricultural investment and international land deals in Africa’,324 as well as 

in the ‘Voluntary guidelines on the responsible governance of tenure of land, fisheries, and 

forest in the context of food security’.325 The problem of sustainable management of resources 

is also addressed by the FAO in research work such as ‘Managing forests as common 

property’.326 

Ultimately, the UN instruments dealing with the rights of indigenous people, although 

not granting them an absolute right to property, recognise an intrinsic link between the 

enforcement of indigenous peoples’ right to their land, territories and resources, and the 

preservation of ecosystems. This assertion will be elaborated upon in the next chapter.  
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4.4 The ECtHR case law on property and the environment 

4.4.1 The ECtHR and the notions of property and environment 

As revealed in the previous chapters,327 the ECHR does contain a provision protecting a right 

to property but does not grant an individual right to a healthy environment. It follows that the 

ECtHR case law is quite extensive on the right to property and its limitations, but does not 

deal specifically with restrictions based on environmental protection. Instead, it rules over 

human rights violations that were caused by environmental adverse effects. In fact, the Court 

deals with environmental matters in a cautious way, leaving a wide margin of appreciation to 

states.328 It does so since states are more competent to balance environmental and economic 

interests than an international body focusing on general human rights protection. On this 

matter, it has been considered that 

 

“[t]here is no doubt that the European system poses severe obstacles to the 

pursuit of public interest environmental litigation before the ECtHR and that even 

those claims which are deemed admissible do not result in a stringent review of the 

disputed national measures.”329  

 

Indeed, the limited knowledge of human rights bodies in these complex issues has 

been discussed above330 and has led to scholarly claims that the Court oversteps its material 

jurisdiction when deciding on environmental issues.331 The dissenting opinion of Judge David 

Þór Björgvinsson in the case Herrmann v Germany332 is interesting in this respect. This case 

involved a German law that forced owners of a certain type of land to be part of a hunting 

association and to allow hunting on their land. The Court, while taking into account the 

ethical beliefs of the claimant to base its decision, concluded that there has been a violation of 

the right to property of owners who were ethically opposed to hunting.333 The dissenting 

judge, after recalling that no effective hunting activity had been observed on the land, 

declared that there was no practical human rights violation, and that national authorities were 

more competent to deal with the issue than the Court. 
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As a result of these considerations, the ECtHR has always been reluctant to 

acknowledge a right to enjoy one’s possessions in a pleasant environment. At the same time, 

environmental protection constitutes a matter of general interest, according to which states 

may control individual’s use of their property, as provided by Article 1 (2) of the First 

Protocol to the ECHR.334 At first sight, it seems contradictory that a human rights body 

protects domestic environmental policies while refusing to admit that a peaceful enjoyment of 

one’s possessions implies that the environment surrounding peoples’ homes is in good shape. 

In fact however, the Court carries out a more nuanced case-by case approach and requires 

that states take positive measures, which can relate to environmental matters, for an effective 

protection of the right to property.  

 

4.4.2 The enjoyment of individual property in a peaceful environment and positive 

duties of states 

Just as it opposes the protection of a right to a healthy environment that is not to be found in 

the ECHR, the Court often reiterates its refusal to extent the interpretation of ‘peaceful 

enjoyment of possessions’ to the protection of the environmental features surrounding one’s 

property. The Court, in assessing the admissibility of the claim in Taşkin v Turkey, recalled 

that Article 1 of the First Protocol to the Convention does not guarantee a right to enjoy one’s 

property in a pleasant environment. It does however insist that activities causing 

environmental harm conducted in the proximity of real property can severely affect its 

monetary value. It might then become more challenging for owners to sell their land, and 

they could therefore find themselves in a situation of partial expropriation, or de facto 

expropriation.335 The case involved activities carried out by a mining company extracting 

gold using cyanide in the vicinity of the claimant’s land. Unfortunately, the alleged violation 

of Article 1 of the First Protocol was declared ill-founded by the Court, as the claimants did 

not invoke motives of violation of their property rights in front of domestic courts and 

therefore did not exhaust domestic remedies. For this reason, the final judgement does not 
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refer to the right to property.336 Nonetheless, the reasoning of the Court in the admissibility 

assessment shows that it is willing to look into the practical situation on a case-by-case basis 

instead of dismissing the claim on the grounds that an enjoyment of property in a healthy 

environment is not protected under the Convention.337  

The Court reiterated its interpretation on the enjoyment of property in a pleasant 

environment in the more recent case Flamenbaum v France. The claimants invoked a 

violation of their right to peaceful enjoyment of their possessions caused by increasing 

aircraft noise occurring from the extension of an airport. The Court, after recalling that the 

claimants were not entitled to enjoy their properties in a certain environment, observed also 

that they failed to deliver sufficient evidence of the loss of monetary value of their 

possessions.338  

Nevertheless, these findings are nuanced to the extent that the Court expects public 

authorities to take positive measures to ensure that not only the right to property is effectively 

protected, but others fundamental rights such as the right to life and the right to health. This 

reasoning has to be understood in the context of the notions discussed in the previous 

chapters, namely the social aspect of the right to property that requires states to take positive 

measures of protection339 and the tight link between environmental protection and human 

rights.340 The case Öneryildiz v Turkey is important in this respect, because it demonstrates 

the Court’s will to hold states responsible for damage to property caused by dangerous 

activities. An explosion in a landfill destroyed the applicant’s house that had been standing 

nearby. As issues of urban planning and development such as waste management have to be 

regulated by the state, the Court was eager to acknowledge that a gross negligence committed 

by state authorities caused the loss of property.341 These findings are especially important due 

to the fact that the Court was willing to protect a property on which the house had been built 

illegally: the fact that it had been tolerated by the authorities for a long period of time implied 

that the applicant was entitled to have the state protect his right to property against dangerous 

industrial activities causing environmental adverse effects.342 
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Regarding cases where the loss of property was caused by natural disasters, the 

findings of the Court are not fully consistent. The Court considers that states have to take 

positive measures to protect property from natural disasters. Therefore, while it does not 

exclude the fact that states can be held responsible for destruction of property caused by 

storms or floods, it insists on the fact that the level of state responsibility is not as high as in 

case of human rights violations caused by dangerous industrial activities. In the case 

Budayeva and others v Russia, the Court stated that 

 

“[…] natural disasters, which are as such beyond human control, do not call 

for the same extent of State involvement. Accordingly, its positive obligations as 

regards the protection of property from weather hazards do not extent necessarily as 

far as in the sphere of dangerous activities of a man-made nature.”343 

 

4.4.3 The control of the use of property for the general interest of environmental 

protection 

On one hand, individuals have restricted powers to protect the environment surrounding their 

property. On the other, the protection of the environment has become a matter of general 

interest that allows public authorities to restrict individual’s use of their property, as long as 

such restrictions pursue a legitimate aim, are based on the law and proportionate to the 

pursued goal. The Court leaves a wide margin of appreciation to states regarding such 

restrictions, its role being to ascertain if a fair balance has been struck between individual and 

general interests. 344  Therefore, it asks if a disproportionate burden was imposed on a 

landowner, which would violate its right to property provided by Article 1 of the First 

Protocol. 

Numerous cases relate to withdrawal of constructions permits or demolition of 

buildings that have been constructed irregularly. In the case Pine Valley Development v 

Ireland,345 involving the withdrawal of a construction permit relating to a land purchased for 

construction, the Court consecrated the protection of the environment as being in accordance 

with the general interest. In the case Kapsalis and Nima-Kapsali v Greece, presenting similar 

facts, the Court specified that 
                                                           
343 Budayeva and Others v Russia (2008) ECHR 2008, para 174; Manual on Human Rights and the Environment 
(n 328) 72 para 69. 
344 Fredin v Sweden (1991) Series A no 192, para 51; Depalle v France (2010) ECHR 2010, para 83, 84; 
Brosset-Triboulet and Others v France App no 34078/02 (ECtHR 29 march 2010), para 86, 87; Manual on 
Human Rights and the Environment (n 328) 64, 65, 69, 70 para 54, 60. 
345 Pine Valley Developments and Others v Ireland, (1991) A222. 



69 

 

 

“[…] in fields such as urban planning or the environment, the assessment of 

the national authorities should prevail unless it is manifestly unreasonable.”346 

 

Regarding the cases about requested demolition of buildings constructed without a 

permit on an environmentally protected area, the authorities can rightfully order a restoration 

of the site in its original state. In Hamer v Belgium, the violation of property rights was 

justified, and the Court stated that economic constraints and even some fundamental rights 

cannot be given precedence over the general interest of environmental protection.347 The 

authorities, in ordering the demolition of a holiday house that has been built more than thirty 

years earlier without a permit and the restoration of the site at the expense of the claimant and 

without financial compensation, were not acting disproportionately.348 When the restrictive 

measures were foreseeable by the owner, then a lack of adequate compensation is not 

disproportionate.349 The same reasoning has been applied in cases involving constructions on 

the Turkish coast, but with a notable difference. Indeed, in these cases the authorities did 

primarily issue permits for the constructions, and as a result the expropriation without 

compensation was declared disproportionate.350 

Herrmann v Germany is again relevant here. It was decided by the Court in line with 

the rulings in Chassagnou v France351 and Schneider v Luxembourg,352  which presented 

similar facts. Therefore, the ECtHR created a principle that a domestic law forcing 

landowners to be part of a hunting association and to allow hunting activities on their 

property regardless of their ethical beliefs violates the right to property of Article 1 of the 

First Protocol.353 In addition, the Court found a violation of Article 11 ECHR, condemning 

the domestic legislation forcing owners of certain types of property to be members of hunting 

associations, even in cases where the individual would be ethically opposed to this 
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practice.354 The provision of French law was amended subsequently to the ruling, with a 

provision allowing owners who are ethically opposed to hunt to prohibit hunting on their 

property.355 The findings of the Court were consistent in all three cases on this point. One has 

also to be aware that these cases do not relate to a right to enjoy one’s property in pleasant 

surroundings, as they were dealing with the hunting activity on the property itself. Still, this 

jurisprudence appears to be particularly noteworthy, as it may be viewed as an attempt to give 

to the landowners the choice to keep the natural features of their property untouched. 

Naturally, there is an ongoing debate over the question if hunting helps environmental 

conservation, or if hunters’ self-attributed duty of game stock regulation rather serves as an 

excuse to practice their leisure activity. This development neither tries to show that protection 

of animal lives necessarily serves environmental protection, nor is it aimed at denying the 

role of game regulation by hunting in serving the general interest of environmental protection. 

The issue is raised to the extent that it links property rights and environment. On one hand, 

Judge David Þór Björgvinsson, in his dissenting opinion in Herrmann v Germany, advised 

the ECtHR to let national authorities deal with this specific environmental question. In this 

case, an owner’s interest prevails over the practice of hunting, although the latter serves the 

general interest of environmental protection by preventing damage caused by game stocks. 

On the other hand, one could also consider that this human rights jurisprudence allows 

property owners to prevent third persons to interfere with their property’s natural features: 

 
“[…] the Court cannot but reaffirm the principles set out in 

the Chassagnou and Schneider judgments, notably that imposing on a landowner 

opposed to the hunt on ethical grounds the obligation to tolerate hunting on his or her 

property is liable to upset the fair balance between protection of the right of property 

and the requirements of the general interest and to impose on the person concerned a 

disproportionate burden incompatible with Article 1 of Protocol No. 1.”356  
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4.5 The relationship between property and environmental rights in other 

regional instruments and case law 

4.5.1 The Inter-American system 

The organs of the Inter-American human rights system did rule on certain cases linking the 

human right to property and environmental rights. In this respect, it mainly deals with 

collective rights of indigenous peoples. It seems however that the Court does not assert the 

same environmental guarantees to property to indigenous and non-indigenous claimants.357 

The conclusions reached by the Commission in the case Metropolitan Nature Reserve v 

Panama, which has been mentioned earlier,358 have been “diametrically opposed” in cases 

presenting similar facts and involving indigenous interests. 359  The Metropolitan Nature 

Reserve case involved an individual who submitted a petition to the Inter-American 

Commission on Human Rights, claiming that the construction of a road in the natural reserve 

violated inter alia the right to property of all citizens of Panama.360 The Commission declared 

the claim inadmissible on the grounds that the petition did not identify specific victims of 

human rights violations: 

 

“[m]ost importantly, and probably under the influence of the Inter-American 

decisions about indigenous peoples’ rights, the bulk of the petitioner’s allegations 

revolved around an unrealistic, purportedly exclusive property right of all the 

inhabitants of Panama City over its natural parks.”361 

 

Indeed, the condition of concrete human rights violations of specific individuals in 

petitions had been implicitly required by the Inter-American Court in a 1994 Advisory 

Opinion. This requirement aimed at preventing claims on abstract questions, in order to 

guarantee the role of the Inter-American organs as judges of violations of individual’s rights 

and freedoms.362 This is the limitation of the jurisdiction of human rights bodies that Judge 

                                                           
357 Pavoni (n 217) 98. 
358 See 3.4.3. 
359 Pavoni (n 217) 98. 
360 Metropolitan Nature Reserve v Panama, Inter-American Commission on Human Rights OEA/Ser.L/V/II.118 
Doc 70 rev 2, 154 (22 October 2003). 
361 Pavoni (n 217) 95. 
362 International Responsibility for the Promulgation and Enforcement of Laws in Violation of the Convention 
(Articles 1 and 2 of the American Convention on Human Rights), Advisory Opinion OC-14/94 (9 December 
1994), para 45, 49; Pavoni (n 217) 94. 
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David Þór Björgvinsson wished to see better respected in the ECtHR case Herrmann v 

Germany.363 

It needs to be underlined that the claim in Metropolitan Nature Reserve provided 

weak arguments and does not therefore stand as a landmark case of the Inter-American 

human rights system. For instance, the petitioner argued that environmental and scientific 

associations would suffer the most serious harm from the construction of a road crossing the 

reserve. The Commission dismissed the argument, recalling that the Convention only aims at 

protecting the rights and freedoms of natural persons. Unlike the ECtHR, the Inter-American 

organs do not acknowledge legal persons such as associations as victims of human rights 

violations.364 This being said, this case can be used to show that a closer observation of the 

Commission and the Court’s set of decisions reveals that the requirement of identification of 

specific victims does not play such a great role when indigenous rights are at stake:  

 

“[m]ost visibly, Metropolitan Nature Reserve is in tension with the Inter-

American practice relating to the rights of indigenous and local communities aver 

their traditional lands, including the natural resources found there. The Inter-

American bodies’ resolve to review indigenous peoples’ cases regardless of the large 

number of victims and breadth of the geographic areas involved, and to do so in a 

strictly collective and communitarian fashion, is well known.”365 

 

Indeed, in the cases Saramaka People v Suriname366 and San Mateo de Huanchor v 

Peru,367 the Commission and the Court reached conclusions that were very different from the 

outcome in Metropolitan Nature Reserve. Here, the precedent set by the Mayagna (Sumo) 

Awas Tingni v Nicaragua case has to be recalled: in this case, the Court underlined that the 

specific collective property regimes of indigenous peoples are as worthy of protection under 

Article 21 of the Convention than non-indigenous property rights.368 The Court applied this 

principle in the case in an environmental context, namely in order to protect the natural 

                                                           
363 See 4.4.3. 
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366 Saramaka People v Suriname, Inter-American Court of Human Rights Series C No. 172 (28 November 
2007). 
367 Community of San Mateo de Huanchor v Peru, Inter-American Commission on Human Rights, 
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resources present on the tribe’s ancestral territory. 369  In these cases involving alleged 

violations of common property rights occurring in an environmental context, the Inter-

American organs have been less stringent on the requirement of victim identification and 

legal personality.  

The Saramaka People v Suriname case involved a petition logged in by applicants 

who claimed violations of their human rights by the State in respect of allowing foreign 

multinational companies to conduct unsustainable industrial activities on the territory 

occupied by them without their free, prior and informed consent. The Court found a violation 

of the right to juridical personality of the Saramaka people as a whole provided by Article 3 

of the American Convention. 370  Therefore, the Court changed the approach it took in 

Metropolitan Nature Reserve, where it ruled that only natural persons are protected under the 

Convention.371 The Court also took particular note of the collective nature of the peoples’ 

rights, as it assessed it unnecessary to identify specific victims entitled to reparation: instead 

of allowing compensation to specific individuals, it required the creation of a development 

fund to the benefits of the Saramaka people to be bailed out by state authorities.372 The 

Commission had recalled in Metropolitan Nature Reserve that if members of a specific 

community would submit a petition, there would be no need to identify individual victims, 

the group itself being identified as a specific community.373 The Court found a violation of 

the collective right to property of the Saramaka people protected under Article 21 of the 

Convention. By ruling in favour of the Saramaka people, the outcome was supposed to 

prevent deforestation and was seen as a major decision in favour of indigenous rights and 

environmental conservation. It is however important to note that sadly, the political 

circumstances in Suriname led to complete discard of the Court’s ruling. Indeed, Dési 

Bouterse, who is widely suspected as being responsible for the disappearing of his political 

opponents in the 1980’s as well as being involved in drug dealing, was elected president of 

Suriname by the national parliament in 2010 and applies since then policies of unsustainable 

economic growth, justified in particular by the recent discovery of gold and oil resources on 

the state territory. These projects affect the lands of the Saramaka people and others 

indigenous communities and contradict the decision of the Court. As a result, the ruling in 

                                                           
369 Pallemaerts (n 114) 172; Pavoni (n 217) 98; see 2.4.1. 
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372 Saramaka People v Suriname (n 366) para 214 (13). 
373 Metropolitan Nature Reserve v Panama (n 360) para 32; Pavoni (n 217) 96. 
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Saramaka People v Suriname might not be able to prevent human rights violations of 

indigenous communities and environmental degradation in Suriname.374 

This reasoning was applied by the Commission in the case Community of San Mateo 

de Huanchor v Peru,375 in which it ruled admissible the allegation of human rights violation 

of the inhabitants of a city in Peru in presence of a field of toxic waste sludge originating 

form mining activities. The Petitioner argued inter alia that the dump of toxic waste near the 

city affected the farming activities and the peoples’ health. In a similar way as in the 

Saramaka case and in contrast with the argument in Metropolitan Nature Reserve that 

specific victims of human rights violations need to be identified, the Commission 

acknowledged that the residents of the town as a community were considered victims of 

human rights violations.376  The Commission surely took into account the fact that most of 

the inhabitants of the town were of indigenous origin.377 Among other claims, the alleged 

violation of the right to property of the residents under Article 21 of the Convention has been 

declared admissible and will be part of the appreciation of the case on the merits, which is 

still pending.378  

It has to be made clear that the above-mentioned cases, although dealing with the right 

to property and environmental considerations, do not entail a claim of a breach to a healthy 

environment as set down in Article 11 of the Protocol of San Salvador.379 The aim of the 

Court is not to protect a stand-alone right to a healthy environment. It orders prevention of 

environmental degradation to the extent that other human rights of the identified group are 

threatened, such as their right to collective property.380 

 A more precise description of the strategy adopted by the Inter-American organs to 

deal with indigenous collective property rights and environmental protection will be 

developed in the next chapter. 

As stated in the previous chapter,381 a recent Advisory Opinion issued by the Inter-

American Court seems to acknowledge the existence of an autonomous right to a healthy 
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376 Ibid para 42. 
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environment.382 Concrete application of the principles enumerated in the document is awaited 

to see if the Commission will from now on rule admissible claims of violations of a right to a 

healthy environment and how this right will be linked to the protection of the right to 

property in the Inter-American jurisprudence.  

 

4.5.2 The African system 

The African regional human rights system is the only one providing an enforceable right to a 

“general satisfactory environment”383 of which violations can be claimed against in front of 

a human right organ, the African Commission on Human and Peoples’ Rights.384 As a result, 

the African Commission and Court on Human and Peoples’ Rights rule over violations of 

Article 24, which are often invoked together with violations of Article 14 on the right to 

property.385 To this extent, the African system is different from the mechanisms linking 

property rights and environmental rights under the ECHR and the American Convention on 

Human Rights. Indeed, it has been explained before that none of these Conventions provide 

an autonomous right to a healthy environment. As a result, individuals do not have 

international remedies regarding this matter in these systems, and the institutions only deal 

with environmental issues to the extent that other rights are violated, such as the right to 

property or the right to health.  

The African Charter was drafted to the benefit of peoples rather than single 

individuals, and therefore the essence of the rights provided by the Charter is collective. The 

case law of the African Commission and Court shows that claims are mainly dealing with the 

collective right to property and to a collective general satisfactory environment. For instance, 

the claims in the cases Front for the liberation of the State of Cabinda v Angola and SERAP v 

Nigeria both deal with, inter alia, alleged violations of Article 14 and 24 of the Charter. In 

this respect, the litigation practice is similar to the process fulfilled by the organs of the Inter-

American system.386 

The complaint in SERAP v Nigeria originated from a pipeline explosion that some 

members of the Awori community had to pay with their lives and numerous injuries. In 
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addition, the incident affected the environmental conditions on their territory. Their 

complaint against the state of Nigeria resulted from the failure of the authorities to address 

the problems resulting from the injured individuals and the damaged pipeline.387 Despite the 

seriousness of the issue, the claim did not give rise to a decision on the merits, as the 

Commission ruled the case inadmissible for not having exhausted national remedies.  

In the case Front for the liberation of the State of Cabinda v Angola, the claimant 

asserted that by granting exploitation licences relating to the natural resources of the region of 

Cabinda, the State violated their human rights, these resources not being used to the benefit 

of the people of Cabinda, resulting in the rise of unemployment and poverty rate in Cabinda, 

as well as a decrease of educational opportunities and healthcare.388 The claim alleged the 

violation of several provisions of the Charter, such as the right to freely dispose of one’s 

resources of Article 21, the right to property of Article 14 and the right to a healthy 

environment of Article 24. The decision did not lead to the success of the claimant, who 

failed to provide evidences on how the management of resources by the state of Angola 

violated their right to a healthy environment 389  and how the people of Cabinda were 

discriminated against in terms of resource use by the state, which it asserted to be in the 

benefit of all citizen of Angola.390 

Regarding the alleged violation of the right to property, the African Commission 

acknowledges the specific level of protection required to ensure respect of indigenous 

peoples’ rights391 and expressly referred to the Saramaka case of the Inter-American Court of 

Human Rights to ground its reasoning:
392 

 

“[t]he Commission has also expressed the opinion that natural resources 

located in land owned or occupied by a people can be the subject of ownership in the 

context of the right to property under the African Charter. In the Commission's view, 

protection of communal property rights to natural resources as a component of land 

right enjoyed by indigenous peoples is not alien to the African Charter or to 

international human rights generally. One justification for the protection of this 

aspect of the right is the strong traditional attachment to their cultural land that 
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indigenous peoples hold on to such that their survival depends on the resources they 

traditionally extract from the land.”393 

 

 In its appreciation of the alleged violation of Article 14 on the right to property, the 

Commission discards the arguments in an explicit way, the claimants not being part of an 

indigenous community and therefore not deserving a specific level of protection:  

 

“[t]he Commission notes that the Complainant does not claim that the people 

of Cabinda are indigenous peoples with strong attachment to their land and their 

culture. […] In the absence of evidence that land in Cabinda is communally owned in 

a traditional context and that the people of Cabinda had and continue to hold on to 

strong attachment to their land as part of a distinct culture which requires 

dependence on land and its resources for the survival of the people of Cabinda, the 

right to property can be validly limited by the State in the overall public interest of the 

entire state and in accordance with appropriate laws.”394 

 

It can be argued that the action in Front for the Liberation of the State of Cabinda v 

Angola was harshly ruled, in a manner similar to that in Metropolitan Nature Reserve v 

Panama.395 The regional human rights bodies give less consideration to the human rights 

violations where the applicant is non-indigenous. It is also notable that the applicant in the 

Cabinda case is a collective fighting for recognition of an independent state of Cabinda, the 

activity of which is likely to challenge the sovereignty of the state of Angola. Indigenous 

people on the contrary are not a threat to state sovereignty: in addition, they are more 

vulnerable to violations of rights by the state than non-indigenous citizen. This seems like a 

good reason why the Inter-American and African bodies are paying more favourable attention 

to indigenous claims of human rights violations. 

However, this necessary more favourable treatment does not mean that an action 

lodged in claiming violation of indigenous peoples’ rights can be exempted from procedural 

requirements: the Commission indeed declared the claim in the SERAP v Nigeria case 

inadmissible because the national remedies were not exhausted.396 It had been claimed that 

access to justice in Nigeria was not ensured to the poor and the marginalised. The 
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Commission however had not been provided with evidence of this fact and therefore declared 

the case inadmissible, despite the gravity of the facts at hand.397  

A different feature of relationship between the right to property of indigenous people 

and the environment by the appreciation of the African regional human rights organs relates 

to the creation of natural reserves by states on indigenous land and will be looked into in the 

next chapter. 

 

4.6 Human rights and environmental impacts of large-scale land 

acquisition (land grabbing)  

4.6.1 Definition 

Former UN Special Rapporteur on the human right to food Olivier De Schutter critically 

defines large-scale land acquisitions as  

 

“[…]a global enclosure movement in which large areas of arable land change 

hands through deals often negotiated between host governments and foreign investors 

with little or no participation from the local communities who depend on access to 

those lands for their livelihoods.”398  

 

This process, more commonly called land grab or land grabbing, is embodied by the 

exploitation of land for commercial agricultural purposes in developing countries.399 These 

operations are often conducted by private foreign investors and are facilitated by domestic 

laws and governments. The territories of many African states are subject to this practice and 

studies warn against its impact on the right of local farmers, who hold fragile customary land 

rights, as well as on the environment. After having identified the ethical and environmental 

issues raised by land grabbing, it can be shown that an integrated human rights and 

environmental law approach can be a response to the struggle of local populations in areas 

affected by this practice, and a tool to prevent the environmental damages caused by the 

spreading of this unsustainable intensive farming practice. 
                                                           
397 Ibid para 71; Open Society Justice Initiative, Case Digest – Decisions of the African Commission on human 
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4.6.2 Origin, objectives and impact of land grabbing 

The recent rise of demand for agricultural land for commercial purposes in developing 

countries was an effect of the global food crisis of 2007-2008, which itself was a result of 

several influences, such as increasing prices for oil, liberalisation of trade, urbanisation and 

the transition from the growing of food to the cultivation of horticulture products and 

biofuels.400 In states where local cultivation of land decreased due to these factors, food 

insecurity was on the rise and the variations of prices were unpredictable. These events in 

turn convinced governments that large-scale investment in agricultural land for commercial 

agriculture might be an effective way to secure a constant production of food.401 Many of 

these investments are taking place in African countries,402 the governments being willing to 

facilitate the process.403 This will to set favourable conditions in order to attract investors is to 

be observed in Zambia in particular. Here, the government has taken the liberty of 

reclassifying customary land as state land in order to be able to lease it, should potential 

entities being interested in investing.404 More conspicuously, members of the government 

have been actively expressing the will to grant land to investors at the expense of customary 

land rights holders:  

 

“[t]he president, Minister of Lands and other key government officials have 

repeatedly urged traditional authorities to release land for investment, arguing that 

customary land is insufficiently utilised and should be thus be put to more productive 

use trough large-scale commercial investments.”405   

 

Other factors are encouraging foreign entities to invest in African countries. Indeed, 

states with weak governance systems, where exploitation rights over large areas of land that 

appear to be uncultivated can be accessed for a cheap price, are the target of investors.406  

These land deals bring a range of benefits for private investors and financial 

institutions, who can choose to acquire land rights in several states, in order to seek the 
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lowest production costs and ensure long-term profits and economic security in order to face 

inflation and rising property prices.407 Furthermore, the claim has been made that these deals 

are beneficial for the host state and its local communities. Investments should ensure that the 

productivity of the arable land is maximised, provide jobs for local populations, along with 

access to expertise, skills and technology, as well as connection with global markets and 

reduction of poverty.408 More broadly, governments consider these deals to be an opportunity 

for speeding up economic development. 

Nevertheless, studies conducted in sub-Saharan states409 reveal severe negative effects 

of land grabbing on the local communities in practice. First of all, the assertion that large-

scale agriculture provides jobs for the local people is contested. Indeed, most employment is 

precarious: it is seasonal, short-term, and underpaid. In addition, this agricultural work can be 

widely mechanised: as a result, if working force if needed for the harvest of fruits and 

vegetables, this won’t be the case if grain is cultivated. Also, companies often employ skilled 

workforce which is not stemming from local communities. 410 

In addition, these investments can have negative effects on the local food market, by 

reducing the competitiveness of the local production, which can lead to the rise of local food 

prices and to more food insecurity.411 

Most clearly, these deals are a great threat to locals’ land rights. The reason why states 

with weak governance systems are a privileged target of investors in agricultural land is that 

local communities often exercise customary land tenure and are not holders of formal 

property titles. Indeed, traces of former colonial regimes result in contemporary formal 

ownership of rural land by governments.412 Governments do acknowledge this situation and 

domestic law seemingly provides certain protections.413 Communities are not however able to 

defend their customary land rights,414 the complex wheelwork of which do often not fit in the 

poorly developed property regimes of their domestic law. As a result, investors are granted 

formal property rights by negotiating lease agreements with governments, and the local 
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farmers or indigenous communities may be displaced. 415  In developing countries, 

governments do not hesitate to facilitate this process and to sacrifice customary land rights on 

the altar of economic development promised by investors.416 Mechanisms of stakeholder 

participation are often flawed, and what the law describes as voluntary transfers of land rights 

do not fulfil the requirement of free, prior and informed consent of the affected 

communities.417 If states regulate the extent to which consultation of local communities is 

required, approbation is not necessary for the deals to be formed. Moreover, the consultation 

involves customary leaders such as village chiefs or district councils, and the participation of 

the other members of the communities is often overlooked.418 Representatives of investors 

can corrupt the local negotiators by promising them personal gain. In addition, when state 

representatives are acting as intermediaries, they often stand on the side of investors and 

either deliver a discourse that does not allow the community leaders to accurately evaluate 

the negative aspects of the investment, or use intimidating negotiation methods towards 

representatives of local communities.419 

The compensation granted to displaced communities is not guaranteed,420 and they 

can find themselves in the situation where they are left with land of lesser quality that they 

cannot cultivate or with no land at all.421 This is a logical consequence of the fact that 

investors are seeking the most fertile land with access to irrigation, for instance on the shore 

of a river.422 Moreover, the domestic law does not necessarily provides for obligatory and fair 

compensation. 423  For instance in Ethiopia, indigenous people were evicted from their 

ancestral land and were not provided with replacement land they could grow food on.424 It is 

quite clear that when land grabbing affects indigenous people specifically, additional cultural 

and religious challenges come into question, as their territory entails spiritual significance.425 

Compensation can also be unjust as it is often insufficient, or paid only to the village 

chiefs.426 Ultimately, investors can decide which compensation they wish to allocate and to 
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whom, or if they want to compensate the loss of land suffered by the communities in any 

respect.427 

A further issue, stemming from weak property regimes and the lack of property rights 

granted to local communities, is that some land that appears to be abandoned by local farmers 

is actually part of a shifting cultivation practice. It means that they will not cultivate a certain 

piece of land for several years in order to prevent droughts, floods or the effects of a potential 

conflict, or to let the soil regenerate. Governments however may adjoin these plots to the land 

deals, not knowing that they are not vacant.428 Globally, it can be said that land is wealth that 

is transferred from the vulnerable rural communities to the investors.429  

Moreover, this large-scale farming practice causes environmental damage at several 

levels. Firstly, the clearance of forests, necessary to the cultivation of large areas of land in 

monocultures, results in harm such as loss of biodiversity and soil erosion. Moreover, 

draining of wetlands may happen, and the use of pesticides and chemical substances 

commonly used in industrial agriculture may pollute the soil and the water. The introduction 

of foreign species such as palm trees will impact the natural ecosystem as well.430 Secondly, 

these impacts on the environment will adversely affect the neighbouring parcels cultivated by 

small-scale local farmers, for instance if these areas are located downstream of a watercourse 

that has been polluted or drained by intense unsustainable farming practice.431 Delivery of 

environmental permits has not been made for all operating companies, and the requirement to 

conduct environmental impact assessments are permissive and are not fulfilled in every case 

in practice, due to the lack of political will to restrain this type of economic development.432  

As one can expect, the rural communities affected by land grabbing are amongst the 

poorest people in their nations, and mitigation of social impact is not effective.433  It is 

certainly the case for Ethiopians, who experience extreme weather conditions such as 

droughts, who suffer famine, have difficult access to health services, sanitation and water and 

are dependent on food aid in a state which is subject to political instabilities.434 Where the 

agricultural tendencies are shifting to large-scale investments, land will no longer be 

affordable for poorest farmers. These communities are not always aware of the legal 

                                                           
427 Ibid 11-12. 
428 Grant (n 398) 296. 
429 Ibid 298. 
430 Ibid 296. 
431 Ibid 297. 
432 German (n 401) 12. 
433 Ibid 13. 
434 Ibid 293. 



83 

 

recourses available to them in order to exercise their rights,435 thus enabling the state and 

investors, in lack of good faith, to take advantage of the provisions of domestic law. 

Ultimately, the voice of those who hold customary rights to land tenure is difficult to raise as 

they are discriminated against by investors, while the interests of women or those depending 

on the commons, such as nomadic people, are left out in the cold.436  

As it has been summarised by German et al in their very detailed study,  

 

“[i]n the vast majority of cases outcomes are similar: customary rights to vast 

areas of land are lost – for many generations of permanently, and with limited or no 

compensation.”437  

 

4.6.3 Protecting the land rights of local communities through the human right to 

property and environmental law 

4.6.3.1 Principles of human rights and sustainable development applied to land 

grabbing issues 

In light of the above, it can be asserted that injustices suffered by local communities in the 

context of land grabbing occur because economic, social and environmental factors are not 

appreciated in an integrated way, as heavy economic considerations disrupt the fragile 

balance of interests.438 The following development suggests that international human rights 

law and international environmental law can help preserve the right of communities to the 

land they cultivate. 439  Indeed, application of the principles of sustainable development 

determined by the international community, together with a strong human right to property 

adapted to regional specificities and emphasised by the concurrent and interrelated protection 

of other human rights, arguably appear to be a way to protect the interest of host communities 

and the environment.  

However, while it is easily conceivable that practical issues will hinder the proper 

application of international law in the context of land grabbing,440 it is also notable that the 

traditional foundations of international law do not help implementing its core principles to 

such problems. The first obstacle to international law to be an effective remedy appears to be 
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the sacrosanct fragmentation of international law.441 Indeed, given that land grabbing raises 

ethical issues relating to human rights and environmental conservation, it seems logical to try 

to apply principles ensuing both from human rights law and environmental law. However, as 

it has been discussed previously, international human rights instruments and enforcement 

mechanisms are distinct from international environmental law. The lack of expertise of 

human rights organs in environmental matters has been criticised,442 as well as the lack of 

individual remedies for breaches of international environmental law.443 It follows that a joint 

application of human rights law and principles of sustainable development would ensure 

protection of host communities and their environment while allowing a certain degree of 

economic development. At least, displaced communities would receive adequate 

compensation, according to international law.  

The concept of sustainable development has been acknowledged by the International 

Court of Justice in the case Pulp Mills on the River Uruguay.444 It restricts the principle of 

sovereignty of states over their own natural resources with the requirement that their use 

happens in a way that enables their renewal for the benefit of present and future 

generations. 445  The concept of sustainable development represents a balance between 

economic interests, social considerations and environmental protection for long-term human 

well-being. The international community has been reluctant to acknowledge an international 

obligation to respect the requirements for sustainable development. However, many aspects 

of sustainable development are present in global non-binding instruments since the 

Stockholm and Rio Declarations. Among them, the respect of human rights plays a crucial 

part. Similarly, the objectives of sustainable development have to be achieved in order to 

secure a healthy environment necessary for the fulfilment of economic, social and cultural 

human rights.446 Furthermore, the respect of civil and political rights such as human dignity, 

non-discrimination and freedom of expression is also a necessary part of sustainable 

development and represents a set of social values to be guaranteed. 

 Principles of sustainable development and human rights are thus interlinked and 

mutually reinforcing. 447  For instance, the principle of common but differentiated 
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responsibilities 448  acknowledges that developed states have greater obligations and must 

therefore assist developing states in their economic transition to sustainable development. At 

the same time, they have to support developing states in their pathway towards realisation of 

economic, social and cultural human rights. As a result, it can be concluded that developed 

states should recognise and fulfil their extraterritorial obligations in both areas of law. In the 

context of land grabbing however, it has been observed that governments of developed 

countries are either allowing companies registered on their territory to acquire large areas of 

land, or funding these activities themselves. For instance, it has been asserted that the 

Swedish government has financed the large-scale forestry exploitation in the Niassa region in 

Mozambique through its development cooperation agency. The simple fact that it allows the 

company to be registered in Sweden has also been criticised. 449  By doing so, Sweden 

implicitly refuses to take responsibility for human rights violations that occur in these 

developing states. This issue raises the question of the status of extraterritorial obligation of 

human rights protection in a globalised world.450 For instance, the Swedish government, 

being involved in large-scale investments in land in Niassa, should be held accountable by 

human right courts for violations of the right to food and to water of the local communities.451 

Furthermore, sustainable development requires a precautionary approach452 in cases 

where the effects of an activity on human beings and their environment are uncertain. This 

principle has notable human rights implications. In the case of land grabbing in particular, 

there should be an assumption that the transfer of large areas of land for commercial 

agricultural production will threaten the rights of rural populations. Case-by-case situations 

should be studied as part of mandatory environmental impact assessments.453 

In order to meet the needs of sustainable development, states have to ensure good 

governance, guaranteeing respect of the rule of law and of the decision-making process, such 

as transparency and public participation. The application of good governance dovetails with 

the respect of civil and political rights, such as freedom of expression and equity. As 

explained above, land grabbing deals are made specifically in states with weak governance, 

where investors are granted stronger rights than the local population.454   
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Ultimately, there is a clear coming together of sustainable development and human 

rights. The application of an integrated approach with international environmental and human 

rights law in the context of land grabbing can be based from principle 1 of Stockholm on the 

right to a healthy environment.455 Obstacles to an effective enforcement of international legal 

obligations are their limited scope and dependence on the willingness of sovereign states to 

commit to their responsibilities towards their peoples and to the environment. This is the 

reason why the discourse must include human rights law, more likely to provide individual 

remedies through regional human rights courts, rather than depend solely on soft law 

instruments agreed upon in environmental law. The following development will draw 

attention on current international law instruments applicable in the context of land grabbing, 

and will consider the application of international provisions of a human right to property to 

secure the local communities’ right to agricultural land. 

 

4.6.3.2 Protecting the local population and the environment through enforcement of the 

human right to property   

A number of non-binding instruments emitted by international law organisations can be 

applied to large-scale land acquisitions. Both the CESCR and the FAO have issued soft law 

instruments putting in relation civil and political rights with the human right to food.456 They 

emphasise the need for states to respect peoples’ freedom of expression, freedom of 

association, right to participation and information457 and the respect of the rule of law which 

are currently at stake in states which allow land grabbing to take place. The 2002 New Delhi 

Declaration of Principles of International Law Relating to Sustainable Development also 

emphasises the need to have a vision of sustainable development that includes respect of 

human rights.458 

The use of human rights litigation mechanisms in these issues appear to be a good 

compromise to help protect the rights of local communities deprived of arable land. Indeed, 

despite the debate relating to the lack of expertise of human rights bodies in environmental 

matters,459 it has to be kept in mind that neither sustainable development nor the right to a 

healthy environment have a clear legal status in international law.460 As it has been shown 

previously, a way to overcome these legal uncertainties is to claim violations of other human 
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rights caused by their removal from their land and for the environmental damage caused by 

large-scale farming activities. 461  Affected communities should at least be able to claim 

violation of their right to food.462  The following suggests that their rights to customary 

occupied land should be protected under the human right to property.  

Several considerations can lead to the conclusion that a strengthening of the human 

right to property regionally enforceable in front of international human rights courts is a 

rational way to protect the interest of local communities deprived of the land for the profit of 

foreign large-scale investors. It is sometimes recommended to African states that they apply 

rigorous land titling procedures in order to ensure property rights to rural populations. 

However, scholars fear that these processes follow a western idea of property not designed 

for rural communities who are cultivating the land customarily and in common, without 

claims for individual appropriation of a plot of land. If this model was to be applied, there 

would be a risk that vulnerable groups such as nomadic people depending on the commons 

and women would be discriminated against and deprived of property rights.463  De Schutter, 

while evaluating the impact of land grabbing in south-east Asia, explains that  

 

“[…] we may have to make a clear distinction between protecting the rights of 

land users against the risks of eviction, which we must, and transplanting Western 

concepts of property rights into contexts for which they may be ill-suited.”464 

 

He is specific as to which legal reforms must be taken to efficiently protect the land 

rights of local communities. Registration of land rights must be coupled with anti-eviction 

laws and tools such as access to legal advisors and fight against corruption of the 

administration.465 These are only a few of De Schutter’s recommendations, which could also 

be meaningful for the South-East African cases mentioned above, as land grabbing generates 

similar challenges in Asian and African countries.  

Besides hoping that individual states will take more stringent measures to limit the 

spread of large-scale land acquisitions, the land rights of rural populations should be 

strengthened through international law. It was explained before how principles of human 

rights and sustainable development should ideally apply to these cases. More specifically, the 
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suggestion made here is that a better enforcement of the human right to property at the 

regional level can provide a strong legal basis for the protection of customary rights to land 

tenure. Künnemann et al. are coming close to this idea by advocating in favour of the creation 

of a human right to land. They define this specific right as  

 

“[…] the right of every human being to access – individually or as a 

community – local natural resources in order to feed themselves sustainably, to house 

themselves and to live their culture.” 

 

In addition, they specify that  

 

“[t]he right to land is not a right to property and it does not refer to rights to 

buy or sell lands. Nor is it a right to make a profit with land; the right is limited to its 

use for communities and individuals feeding themselves and nurturing their cultures. 

The human right to land does not provide a right to far away lands; the lands meant 

under the right to land are local. As with other human rights, states have the 

obligation to respect, protect, and fulfil the right to land.”466 

 

This conception necessitates commentary. Curiously, the authors, after making an 

explicit distinction between the human right to land and a right to property, give a description 

that could correspond to the human right to property as it is designed and applied by regional 

human right instruments. Most probably, the authors wish to draw a line between a right to 

property, understood as the formal property rights provided to foreign investors, and the right 

to customary – and thus informal – land tenure of local communities. This vision contributes 

to the vilification of the right to property as a tool that serves the interest of the wealthy at the 

expense of the vulnerable.467 However, it seems that some standards of the human right to 

property can be used as a legal basis to protect the rights of the populations in areas affected 

by land grabbing. The research in the previous chapters has revealed that this right, although 

subject to debate, is generally accepted as capable of protecting individual as well as 

collective interests. Even though each regional human rights instrument focusses on the 

protection of either individual or collective property rights, none exclude the possibility of 

both conceptions to be protected by international courts. Also, it has been posited that the 
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human right to property not only protects the owners’ formal rights over their registered plot 

of land, but that it is also accepted that property rights can be held by non-owners who 

possess the land,468 and these rights deserve to be protected under human rights law. This 

perspective is clear from the ECHR that uses the term “possessions” in Article 1 of the First 

Protocol. Protection of informal land tenure is also fulfilled by the use of Article 21 of the 

American Convention on Human Rights and of Article 14 of the African Charter on Human 

and Peoples’ Rights. Violations of both these provisions are ruled by the corresponding 

organs in cases involving land traditionally occupied by indigenous peoples. Künnemann et 

al. themselves wish to base the human right to land on provisions relating specifically to 

indigenous peoples’ rights contained in ILO C169 and UNDRIP.469  The human right to 

property can also be claimed by indigenous peoples in regional human rights courts, and can 

also theoretically be invoked by non-indigenous persons. As such, it constitutes a better legal 

basis for defending customary rights of non-indigenous communities than the global 

conventions on indigenous rights. Ultimately, the authors claim that the scope of a human 

right to land should be limited in its scope in order to protect only the land needed by poor 

rural populations to feed themselves and exercise their culture and traditional rights to land 

tenure and resource use. These restrictions can be related to Article 21 of the American 

Convention on Human Rights, which only protects the personal property needed for peoples’ 

personal development, excluding other forms of property such as commercial property or 

company assets. It is surely better to strengthen a human right standard that has an established 

structure, and a clear line of jurisprudential thought than to begin anew with a ‘human right to 

land’. In substance, Künnemann et al. rightfully argue that it is necessary to implement a 

strong human right to land or to property, as it can be hazardous to rely on other human rights 

violations. Indeed, community members that have been displaced from their cultivated lands 

and provided with urban housing and job opportunities might not claim successfully that their 

human rights to food and housing were violated, as it could be considered that they have been 

provided with housing, that they can earn a living and benefit from the commercial food 

distribution system.470 

The African human rights system seems to provide an adequate basis for claims to be 

logged in by communities affected by land grabbing. Indeed, the Banjul Charter 

predominantly provides collective rights and contains provisions on the right to property and 
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to a healthy environment, which can be invoked before the Court by individuals or NGOs.471 

However, it has been shown that the African Court on Human and Peoples’ Rights, while 

acknowledging the specific level of protection that needs to be guaranteed to indigenous 

peoples, makes the assumption that local communities who do not belong to an indigenous 

group are not dependent on the land they live on for their survival. 472  The lack of 

jurisprudence on the matter however leaves open the question of the level of protection 

allocated to non-indigenous rural communities dealing with the side effects of large-scale 

land acquisitions, and gives an opportunity to advocate a more recurrent and broad-ranging 

application by the Court of both the right to property and to a healthy environment. This 

would give a new dimension to African human rights standards. Efficient application of 

broadened rights would help apply the civil and political rights and freedoms of citizens in 

African states.  
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5. Addressing the global issue of land and environmental rights of 

indigenous people 

5.1 Preliminary remarks  

The role of indigenous peoples as actors in the making of international law is increasing. As 

some of the most vulnerable people in the world, their traditional way of life is threatened by 

globalisation, while they do not always have the means to stand for their rights. For this 

reason, the international community has developed specific protections for the rights of 

indigenous peoples. This recognition started with the application of Article 27 ICCPR on 

minority rights to indigenous claims, and is now mainly proclaimed by the Indigenous and 

Tribal Peoples Convention (ILO C169)473 and the Declaration on the Rights of Indigenous 

Peoples (UNDRIP).474 These instruments do not define which peoples are indigenous and 

tribal. The reason for this omission is that the drafters were aware of the plurality of peoples’ 

identities and cultures and cautious not to impose a restrictive scope to the definition.475 

Instead, Article 1 ILO C169 identifies a range of criteria that are common to indigenous and 

tribal peoples. Accordingly, these communities have traditional livelihoods that can be 

distinguished from the lifestyle of the global national population. Moreover, they enforce 

their own social organisations, customs and laws. Indigenous peoples have been living on the 

same territory for an extended period of time thorough history, or before conquest or 

colonisation of the territory took place. Tribal people do not fulfil this last criterion of 

historical occupancy of the land, but are nonetheless considered under the same regime in 

international human rights law.476 In the Saramaka case for instance, Inter-American Court of 

Human Rights proofed the applicability of these criteria to the affected community,477 the 

members of which are descendants of African slaves forcibly brought to Suriname by the 

settlers in the 17th century. The Court reached the conclusion that they were a tribal people, 

deserving the same specific level of protection than indigenous peoples.478 
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The protection of indigenous peoples’ rights often dovetails with global interests in 

environmental conservation. Indigenous culture and traditional knowledge is seen as a role 

model of sustainability. For this reason, instruments of international environmental law such 

as the Rio Declaration 479  and in the Convention for Biological Diversity (CBD) 480  also 

underline the need to protect indigenous traditional knowledge.  

Despites the alleged interrelation between indigenous traditional knowledge and 

sustainability, international fora are dealing with the general assumption that protecting the 

rights of indigenous peoples in international law inevitably promotes environmental 

protection.481 This assertion is to be found for instance in the preamble of UNDRIP, implying 

that the protection of indigenous rights is beneficial to sustainable development. This view is 

grounded on the fact that indigenous lives all over the world depend on their ancestral land, 

which, beyond its utility for habitat and food gathering, entails spiritual significance. In fact, 

indigenous peoples protect the earth that will sustain future generations of human lives and 

have developed a traditional knowledge from which the international community has a lot to 

learn. These facts however should not lead to a romanticising of indigenous peoples and their 

traditions, the sustainability of which must not be assumed. Indeed, as indigenous become 

more active participants of international law making, conflicts occur between environmental 

norms and ancestral practices, the latter being not always conducted sustainably.482 

In line with the thoughts on a global human right to property, this analysis puts 

emphasis of the protection of indigenous land under international human rights law. These 

territories being barely registered under domestic property law regimes, the question is to 

which extent and by which means indigenous land is protected under international human 

rights law, and if this encompasses environmental law norms, or conflict with them.   

This research underlines the relationship between indigenous human rights and 

environmental norms. Although it asserts that in many places, the protection of indigenous 

rights serves environmental protection, it will consider cases where both interests are 

conflicting. In these cases, it will not take a standpoint on which norms should have 

precedence. It is taken into account that environmental norms have been developed by 

globalised nations in order to deal with pollution originating from their own development 
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policies. It is acknowledged that the international community wishes to impose 

environmental measures on indigenous peoples who arguably have contributed to the 

deterioration of the environment to a lesser extent. More ironically, states conducting 

industrial development are blaming indigenous tribes when those are embracing the same 

unsustainable ‘western’ lifestyles.  

 

5.2 Indigenous right to land as a tool for environmental protection and 

sustainable development  

5.2.1 Protection of land rights of indigenous people in the global international human 

rights instruments 

5.2.1.1 The 1966 International Covenant on Civil and Political Rights 

Article 27 ICCPR is the first provision of global human rights law that protects the rights of 

minorities and as such, it has been applied to indigenous human rights claims by the Human 

Rights Committee. The provision states the following:  

 

“[i]n those States in which ethnic, religious or linguistic minorities exist, 

persons belonging to such minorities shall not be denied the right, in community with 

the other members of their group, to enjoy their own culture, to profess and practise 

their own religion, or to use their own language.” 

 

It has been explained before that the ICCPR has been developed following a western 

conception of individual rights,483 and as one can expect, the whole instrument, including 

Article 27 on minority rights, is ill-suited for the protection of indigenous peoples’ rights. In 

fact, as the international community drafted the Covenants in a post-war context, indigenous 

peoples were absent of their concerns. Therefore, the individual rights enunciated in the 

Covenant do not fit to indigenous societal structures, which are collective in nature.484 

Mattias Åhrén explains how the provision on minority rights is not adapted to indigenous 

claims:  

 

“[…] minority rights focus on catering for respect for individuals belonging to 

minorities within the majority society. Indigenous rights, on the other hand, aim at 
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providing an environment in which indigenous peoples, first and foremost, have the 

right to preserve their societies outside the dominant society.”485 

 

Since no other global human rights instrument relating to indigenous rights existed at 

the time, Article 27 ICCPR has been interpreted by the Human Rights Committee as 

protecting indigenous human rights claims. Although no mention of a human right to 

property over the occupied territories is made in Article 27, according to the Committee, 

indigenous lands are protected from external activities to the extent that they significantly 

harm their right to exercise of their culture, protected by Article 27.486 Ultimately, the close 

link between indigenous peoples’ exercise of their own culture and the use of territories and 

resources is recognised under ICCPR. 487  To this end, the Committee required positive 

measures of protection to be taken by states, as well as effective participation of the people 

affected.488 In the case Bernard Ominayak and the Lubicon Lake Band v Canada, it ruled that 

the eviction of the tribe from their occupied territories for the purpose of oil and gas 

extraction prevented them to exercise their traditions, such as hunting and fishing, and 

therefore violated Article 27 ICCPR.489 The Committee however did not establish a general 

prohibition of the carrying of extractive activities on indigenous land. Article 27 may not be 

declared violated if one particular activity has a limited impact on indigenous livelihoods. 

This conclusion was reached in the case Länsman et al. v Finland and related to a claim of 

members of the Saami community who argued that by allowing lodging activities to take 

place on their reindeer grazing grounds, the state violated their right to culture under Article 

27 ICCPR.490 Subsequently, it did not find violation of Article 27 is cases presenting similar 

facts and involving claims form the Saami community, namely in Länsman III v Finland491 

and in Äärelä and Näkkäläjärvi v Finland.492 
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5.2.1.2 The 1989 Indigenous and Tribal Peoples Convention No. 169 of the International 

Labour Organisation  

The ILO Convention 169 on Indigenous and Tribal Peoples from 1989 (ILO C169) is the 

main binding human rights instrument dealing specifically with indigenous peoples’ rights.493  

Articles 13 to 19 of the ILO C169 deals quite extensively with indigenous peoples’ 

rights to land and resources. As it is the case for the interpretation of Article 27 ICCPR 

provided by the Human Rights Committee, the ILO Secretariat interprets the provisions to the 

extent that indigenous communities can exercise their cultural traditions. 494  ILO C169 

provides the right for peoples to return to their lands when the reasons for their relocation are 

extinguished. However the Convention does not provide a right to restitution of lands taken 

without the consent of the peoples affected. This right to restitution has since then been 

enunciated in UNDRIP. 495  The latter does not specify whether or not the reasons for 

displacement have stopped, the provision takes the form of a rather absolute right. 496 

Furthermore, ILO C169 requires positive obligations form states who keep ownership over 

resources present on indigenous lands, to secure the rights of the communities.497  This 

specific provision has not been reintroduced in UNDRIP.498 

Although ILO C169’s uniqueness gave rise to popularity of the Convention, it has 

been ratified by only 22 states. It can be noted that most states which ratified the Convention 

are Latin American. Thereafter, the Inter-American Court of Human Rights has been 

referring to ILO C169 in its case law.499 In the case Kaliña and Lokono Peoples v Suriname, 

the Inter-American Court expressly noted that Suriname does not have provisions of domestic 

law granting communal property rights to indigenous peoples, nor did it ratify ILO C169.500 

However, it can be considered that ILO C169 plays a part in rulings of the Inter-American 

Court of Human Rights against states which have not ratified the Convention. In fact, in its 

previous Saramaka case, which also contained a claim against Suriname, the Court specified 
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that its interpretation of Article 21 of the American Convention on Human Rights on the right 

to property has been made with the provisions of ILO C169 in mind.501 

Unfortunately, the Convention does not have the same echo in the African human 

rights system, as only one African State ratified the Convention, namely the Central African 

Republic.502  

 

5.2.1.3 The 2007 United Nations Declaration on the Rights of Indigenous Peoples  

Historically, land claims of indigenous people have mainly been considered through the 

scope of the right to culture. This main conception was upheld by the Human Rights 

Committee and the ILO Secretariat. More recently, the idea emerged in international law 

discourse that indigenous peoples’ property rights over their territories should be recognised 

by states independently from the right to exercise their culture.503  

The issue of land rights constituted the greatest debate in the negotiations for the 

drafting of UNDRIP. While states were willing to recognise more rights to indigenous 

peoples, they considered political realities and refused to make these rights absolute, to the 

great disappointment of representatives of indigenous communities, who did not welcome the 

compromise offered by states.504 It can be noted here that indigenous people generally do not 

challenge state sovereignty and do not necessarily condemn any infrastructure development 

or resources exploitation on their territories. Often the issue is that they are excluded of the 

negotiation processes in which state and investors take part, and denied fair compensation 

and benefit-sharing.505 

The UNDRIP contains provisions protecting indigenous land, territories and resources 

traditionally owned or otherwise occupied and used. Article 25 recalls the spiritual 

attachment of indigenous peoples to their lands. Article 26 recognises a right to the land, 

territories and resources traditionally owned, occupied of otherwise used or acquired, 

provides a right to own, use, develop, and control these lands and requires legal recognition 

by the state. Article 26 is a core provision acknowledging ownership rights of the peoples 

over these lands, the recognition of which is not subjected to national legislation.506 The 

protection of “possessions” refers as the way indigenous tribes traditionally use the land, even 
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if it is different from non-indigenous land use. This would allow for instance respect for the 

rights of nomadic peoples.507 The Declaration does not determine extensively enough the 

cases in which a state can limit indigenous peoples’ right to land. However it does provide a 

set of positive obligations to be fulfilled by states to prevent actions dispossessing them from 

their lands and resources, and undermining any forced transfer.508 Moreover, the Declaration 

emphasises on the prohibition of forceful removal of indigenous people from their lands, and 

requires their free, prior and informed consent as well as just and fair compensation with an 

option of return wherever possible.509 Redress for confiscated land is mandatory according to 

the Declaration. Furthermore, UNDRIP introduces the right of restitution of land taken 

without consent of the communities.510 If restitution for confiscated lands is not possible, 

compensation has to be provided. Unless otherwise agreed, default means of compensation 

are equal land or monetary compensation.511 Also, Article 27 requires states to establish 

processes of recognition of indigenous land tenure as well as territories and resources, 

processes to which participation of indigenous individuals themselves is required. Ultimately, 

considering the scope of this research, it can be noted that Article 29 declares that indigenous 

peoples have a right to a clean environment, and that the Preamble asserts that protecting 

indigenous rights altogether contributes to the progress of sustainable development. 

The Declaration is presented as a non-binding document. However, its true impact is 

difficult to assess as scholars have argued that it only articulates existing obligations of states 

towards their indigenous communities having the status of customary international law.512 

Indeed, the provisions are similar to the content of ILO C169 in its Article 14, as well as 

interpretation of general human rights instruments provided by the Human Rights Committee 

and the Committee on the Elimination of Racial Discrimination. 513  As Megan Davis 

underlines,  

 

“[…] it would seem that the Declaration exists in an amorphous in-between 

state of constituting both a ‘non binding’, influential and aspirational statement of 
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soft law but equally an instrument that reflects already binding rules of customary 

international law.”514 

  

Arguments on the customary nature of the rights and obligations set by the 

Declaration relate, among other, to the right to land, territories and resources.515 In any case, 

the Declaration influences recent regional jurisprudence on indigenous land rights, as it is 

expressly quoted by the African Court on Human and Peoples’ Rights, as well as the Inter-

American Court of Human Rights. For instance, these organs did so in cases where 

indigenous land rights were violated by states by creating protected areas for nature 

conservation purposes, namely the case African Commission on Human and Peoples’ Rights  

v Kenya, relating to the rights of the Ogiek people516 and the case Kaliña and Lokono Peoples 

v Suriname.517 

 

5.2.2 Indigenous traditional knowledge affecting international environmental law  

Indigenous communities are present in many corners of the world and their culture, language 

and customs can be different form one tribe to another, considering their historical and 

geographical background. Despites the plurality of indigenous traditions in the world, most of 

them adhere to the common philosophy that the dependence of mankind on natural resources 

implies the need to preserve the environment for their long-term use, to the benefit of future 

generations. Still today, as many indigenous communities are embracing contemporary 

mainstream lifestyles, they are more familiar with the notion of sustainability than many non-

indigenous populations, as globalisation erases bit by bit in the minds of the latter the 

inherent link between human life and natural ecosystems and resources. 518  For many 

communities, nature entails a spiritual significance, and has to be protected as an entity, 

independently from concerns of human life sustenance. The latter view corresponds to an 

ecocentric rather than an anthropocentric approach of nature conservation.519 The spiritual 

significance of nature has an impact on the global recognition of indigenous right to land and 

resources. This has been emphasised at several occasions by representatives of UN organs, 

such as Special Rapporteurs of the Sub-Commission on Prevention on Discrimination and 
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Protection of Minorities. 520  As indigenous voices are gaining more recognition in 

international law, they have strongly asserted that their right to territories should be respected. 

For instance, in the Kari-Oca Declaration, produced at the World Conference on indigenous 

Peoples on Territory, Environment and Development, taking place shortly before the Rio 

Conference, representatives of indigenous communities have stated that  

 

“[w]e maintain our inalienable rights to our lands and territories, to all our 

resources – above and below – and to our waters. We assert our ongoing 

responsibility to pass these onto the future generations. We cannot be removed from 

our lands. We, the Indigenous peoples are connected by the circle of life to our lands 

and environments.”521 

 

Moreover, they expressed the wish to participate in international environmental law 

making. For instance, the Conference of the Parties to the UNFCCC entails indigenous 

perspectives.522 Their contribution to international law making is crucial in the context of 

climate change, as their traditional knowledge is an important tool to circumvent obstacles 

caused by global warming. As a concrete example, members of the Inupiat community 

criticised the methodology of assessment of populations of bowhead whales, after the 

International Whaling Commission (IWC) issued a moratorium on bowhead whale hunting. 

Inupiat knowledge on this specie helped establish a new survey technique, which revealed 

that the amount of whales was greater than previously envisaged by the IWC.523 Ultimately, 

taking indigenous interests in international environmental law into account could also benefit 

the international community as a whole. The value of indigenous traditional knowledge and 

their right to participation in sustainable development was emphasised in Principle 22 of the 

Rio Declaration. Moreover, Agenda 21, produced in line with the Rio Declaration and 

providing guidelines to states for achieving sustainable development, requires states to 

protect indigenous lands from activities that are environmentally harmful and that the 

communities themselves consider socially and culturally inappropriate.524 Agenda 21 also 

emphasises the need for full respect of human rights of indigenous peoples, and requires that 
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states allow the communities to receive more power over their lands and resources.525 The 

Convention on Biological Diversity also takes into account the human rights dimension of the 

matter in recognising the right of indigenous people to their intellectual property, when it 

contributes to the protection of ecosystems.526  It can be said that the CBD aims at the 

protection of cultural use of land, as long as they are sustainable. In parallel, the Human 

Rights Committee underlines the relationship between protection of indigenous culture and 

their right to land and natural resources. Leena Heinämäki cleverly emphasised that a reading 

of both provisions of the CBD and the interpretation of the Human Rights Committee means 

that indigenous communities who can prove that their utilisation of the environment fulfils 

the criteria of sustainability have a stronger claim to land rights.527 This view is supported by 

human rights courts. As will be explained in the next section, the Inter-American and African 

organs hold the view that states who displace indigenous people when creating natural 

reserve and do not provide evidence that the people were causing harm to the environment 

violate their right to property.528 

Unfortunately, the shifting of indigenous communities to more globalised lifestyles 

has caused a great loss in terms of culture and traditional knowledge. 529  The general 

assumption that indigenous peoples’ livelihoods are sustainable is a result of a global 

idealisation of these peoples, which can result in more misunderstanding of the issues they 

face. In fact, every indigenous community is not necessarily behaving in accordance with 

ecosystems.530 Also problematic is the fact that even if the international community has a lot 

to learn from indigenous philosophies and traditions, their conception of the environment is 

different than non-indigenous communities. Therefore, misunderstanding can occur in 

policies regarding how to preserve the environment. Indeed, it will be seen in the next section 

that measures praised as core tools for achieving sustainable development by states do not 

correspond to indigenous conception of environmental care. Rather, it seems that states, in 

applying mainstream domestic policies of nature conservation and sustainable development, 

allow themselves to disregards indigenous rights. It is as if states consider that indigenous 

peoples have to pay for the pollution caused by extreme industrial development and 

globalisation. The following section will look into three kind of measures affecting 

indigenous peoples and their territories, namely the establishment of natural reserves, the 
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regulation of the hunt of endangered animal species, and the development of renewable 

energy.  

 

5.3 The restriction of indigenous people’s access to ancestral land and 

natural resources in the name of environmental conservation and 

sustainable development 

5.3.1 Deprivation of indigenous rights through creation of natural reserves 

While indigenous lifestyles are generally praised by the international community as a role 

model of sustainability likely to influence international law-making, their rights might 

conflict with domestic environmental legislations.531 In this respect, both Inter-American and 

African human rights organs have ruled cases opposing representatives of indigenous 

communities and states where the establishment of a natural reserve resulted in eviction of 

the peoples from their ancestral lands. Rodolfo Stavenhagen, former Special Rapporteur on 

the rights of indigenous peoples, deplored the states’ attempts to invoke the necessity for 

environmental protection for the purpose of dismissing indigenous land claims.532  

The state of Paraguay argued in the Xákmok Kásek case that it was impossible to 

allow the displaced members of the community to return to their land, which had been turned 

into a privately owned protected wooded area. The land claim of the affected community was 

not taken into consideration, and its consultation did not take place.533 The Inter-American 

Court gave precedence to the indigenous right to occupy their lands in declaring a violation 

of their communal right to property protected under Article 21 of the Convention. 

The facts in the more recent decision Kaliña and Lokono Peoples v Suriname 

involved the creation of natural reserves on land traditionally occupied by indigenous peoples. 

Hereafter, these communities were deprived of their hunting of fishing rights on these areas, 

and some agricultural plots and houses were displaced.534 The Court ruled that there had been 

a violation of the juridical personality of the communities protected under Article 3 of the 

American Convention on Human Rights. Indeed, they were not recognised as a group by 

domestic law, which resulted in the inability to claim for their property rights at a domestic 
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level. This failure by the State to recognise their juridical personality and their collective 

property rights over the territory ancestrally occupied resulted in violation of their right to 

judicial protection under Article 25 and of their right to collective property protected under 

Article 21. 535  In this case, the Court mentioned Article 11 on the right to a healthy 

environment and the duty of states to legislate in environmental matters. By doing so, it 

emphasised that environmental legislation has to be balanced with indigenous livelihoods, 

which may be sustainable and beneficial to nature conservation. The Court underlined that 

indigenous rights and environmental law should be complementary rather than 

exclusionary.536 This interpretation of Article 11 given by the Court is of particular relevance, 

as it shows that Article 11 of the Protocol is not to be overlooked, even if individuals do not 

have the ability to invoke its violation in a claim. Moreover, it shows the expectation that 

states develop integrated policies and legislations regarding environmental conservation and 

human rights, as prescribed by the goals of sustainable development in international 

environmental law. It can be noted that in the case at hand, the indigenous right to collective 

property was also violated by mining operations taking place in the natural reserves. The 

concessions were granted by the state to mining companies without conducting an 

environmental and social impact assessment,537 without consultation of the communities538 

and without granting them any benefits from the activity.539 These three conditions to be 

respected by states in order to restrict property rights of indigenous peoples were developed 

by the Court in the Saramaka case and were disregarded by Suriname when allowing mining 

activities and tenure of natural reserves on indigenous territories. The fact that indigenous 

rights over their lands and natural resources were restricted for reasons of environmental 

conservation, and that at the same time mining operations were allowed in the reserves 

without prior conduct of an environmental impact assessment, reveals an obvious lack of 

good faith from the state and misunderstanding of protection of indigenous rights and of 

nature altogether. 

In some places, authorities have even been revoking the status of natural reserve for 

purposes of resource extraction. It has been the case in Brazil, where the state president 

Michel Temer revoked by decree the National Reserve of Copper and Associates (the 

RENCA Reserve) in order to attract investors interested in extracting the resources of the area, 
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such as gold and copper.540 A court ruling was subsequently issued, stating that the president 

acted beyond his authority in this matter. As a result, the president issued a new decree more 

specific on the safeguards relating to indigenous land and areas of conservation. Parts of the 

reserve are still open for investments in mining extraction.541 The same issue may be taking 

place in the Virunga natural reserve in Democratic Republic of the Congo. This reserve in 

North Kivu shelters a protected population of gorillas and is listed as UNESCO World 

Heritage. Since oil reserves were recently discovered on the territory, members of 

government have expressed the will to revoke the status of parts of the Virunga reserve to 

allow oil extraction.542 This development shows the paradoxes in state policies which restrict 

indigenous peoples’ rights, arguing that these are conflicting with the general interest of 

environmental conservation when the communities are located in natural reserves, and at the 

same time are eager to allow natural resources exploitation to take place in protected areas, 

sometimes without conduct of an environmental impact assessment, although the risk of 

natural ecosystems being harmed is well established. 

A similar conclusion as in the Kaliña and Lokono case was reached in the Endorois 

case of the African Commission,543 and more recently in the Ogiek case decided by the 

African Court. 544  Both cases involve violations of the right to collective property of 

indigenous communities by Kenya. In the first case, the state, because of the establishment of 

a game reserve, proceeded with the forceful removal of the Endorois people from their 

settlement next to Lake Bogoria, where traditional and religious rituals were taking place. 

Thereafter, the community was not able to access this area without seeking permission from 

the authorities.545 The people were not given the opportunity to express their free, prior and 

informed consent and were not compensated for their loss.546 The Commission referred to the 

criteria elaborated by the Inter-American Court in the Saramaka case,547  and found that 

complete eviction of the people from their ancestral land could not be justified by reasons of 
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general interest.548 Therefore, the Commission found a violation of the right to religion549 and 

culture,550 to collective ownership,551 to their right to development552 and to their right to 

freely dispose of their natural resources. 553  It is interesting to note that the right to 

development and to freely dispose of a people’s natural resources as they are worded in the 

Banjul Charter were meant in the first place for states to assert their sovereignty over their 

resources once colonial times were over.554  The fact that the Commission applied these 

provisions to indigenous peoples is one reason why the Endorois case is now considered as a 

landmark case of the African human rights system. In addition, it acknowledges the right to 

collective ownership of indigenous and tribal peoples over land and resources,555 although 

property regimes under domestic law of African countries might not encompass this specific 

feature.556 

In a more recent attempt to show that eviction of indigenous tribes from a natural 

reserve is necessary for effective environmental conservation, the state of Kenya found itself 

told by the African Court of Human and Peoples’ rights that it violated the Ogiek’s right to 

collective ownership.557 Not only did the state not provide sufficient evidence that the Ogiek 

community was harming the environment on the affected area, but it was also proven that 

environmental degradation was caused by activities conducted by other entities, including the 

government.558  

A certain nuance has to be brought to the strong protection of indigenous rights 

provided by both African and Inter-American human rights systems: in fact, their high 

standards of protection of indigenous lands should not be interpreted as creating an 

assumption that indigenous livelihoods are necessarily sustainable. As Riccardo Pavoni 

stated, while analysing the same cases:  

 

“[…] the preceding jurisprudence cannot be simplistically interpreted to the 

effect that indigenous property rights have become, in certain circumstances, inimical 
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to the conservation of the environment. Instead, such jurisprudence shows the 

mindfulness, on the part of human rights courts and bodies, of the compatibility of 

indigenous peoples’ traditional lifestyles with respect for the environment and the 

rational utilization of natural resources.”559 

 

Ultimately, it has to be recalled that implementation of the human rights court rulings 

face several practical obstacles. It has been previously noted that the political situation in 

Suriname has resulted in a disregard of the court order in the Saramaka case.560 The same 

barriers will probably be faced by the people affected in the Kaliña and Lokono case. In 

Kenya too, the Endorois are still fighting for respect of their rights and implementation of the 

judgement.561 More recently, the Committee on Elimination of Racial Discrimination warned 

Kenya against violation of the rights of the Sengwer, Endorois and Ogiek people, who are 

still suffering forced evictions from their territories.562 

 

5.3.2 Conflicting interests between indigenous land rights and state policies of 

sustainable development 

A significant conflict between indigenous land rights and state policies of sustainable 

development originated in northern Sweden, where the state wished to expand wind power on 

a territory traditionally used by the Saami for reindeer grazing (Stekenjokk). Saami people do 

not enjoy ownership rights over these large parcels. In fact, the conflict between the Saami 

and the Swedish authorities over traditional grazing areas is permanent, and if state 

representatives do not expressly consider Saami as incompetent and childish anymore,563 

their actions still reflect archaic views on native people and their rights. For Rebecca 

Lawrence, who worked as advisor for Saami communities,564 the Swedish state is conducting 

a process of ‘internal colonisation’.  
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By signing a letter of intent with a Norwegian company, the State publicly expressed 

the will to develop wind power on the lands used by the Saami.565 Although Saami are 

claiming ownership over the area, it is formally owned by the Crown (the state). Saami rights 

over the area, if they used to be ownership-like,566 have been reduced to mere rights of 

usufruct.567 

State authorities, who deny the issue as being a dispute over land rights, treat it as a 

mere ‘reindeer-herding administrative issue’.568 They initiated the dialogue with wind power 

companies without prior consultation of the affected communities. Representatives of the 

state invoked several reasons for the energy development in the north. It claimed that the 

Saami did not efficiently cultivate the land and therefore could not claim ownership over 

these territories;569 that global aims of sustainable development and general environmental 

concerns must have precedence over Saami interests;570 that reindeer herding is an ancient 

activity that does not meet current societal needs and that is doomed to die out.571 In addition, 

the lack of protection granted by Swedish law to reindeer herding expresses the lack of will to 

protect the activity. In fact, it is considered that the ‘significant harm’ caused to the practice 

that would launch mechanisms of protection under the Reindeer Herding Act is when the 

practice is already close to extinction.572 

The Saami suspected that these sustainability concerns are a way for the state to 

legitimise its historical paternalistic and colonial behaviour towards these communities. 

Indeed, renewable energy is not the only industry promoted by Sweden and taking place on 

Saami lands. In fact, the area is also affected by mining.573 Whereas the extent to which wind 

farms affect the environment and if Saami claims against the investment in wind power on 

their lands hinder sustainable development can be disputed, it seems that their protest against 

mining would coincide with environmental protection. 
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The fact that state authorities opened the area for wind power investment without 

consulting the Saami, and reasserted its position as business partner through the signing of 

the letter of intent with the investor once the Saami, bypassing authorities, managed to 

directly negotiate benefit-sharing obligations with the company, indicated that the state did 

not act in good faith.574 Instead, it simply considers that the area being its property, it has to 

present itself as landowner and only business partner of the investors, rather than a public 

authority in charge of representing Saami interests.575  

Lawrence sums up the challenges brought by these conflicts as follows: 

 

“[i]n this context an environmental discourse concerning sustainable energy 

is used to justify the state’s facilitation of wind power developments in the mountains. 

Saami land uses and occupation of these same lands is thus viewed as a hindrance to 

the state’s renewable energy goals. Here, Saami are expected to tolerate 

encroachments until their land uses are on the verge of ‘extinction’, or, as has also 

been argued, simply move out of the way. Ironically, it is wind power, celebrated as 

an environmentally friendly and ethical industry, which is now being tied to new and 

novel governmental processes of internal colonisation.“576  

 

Regarding the above, it is important to note that Sweden has not ratified ILO C169.577 

According to Lana Vidmar, Sweden keeps overlooking its obligations towards the Saami set 

by international law.578 

However, Sweden might have to commit to a better protection of the rights of the 

Saami as a Draft Convention of the Nordic Saami has been proposed. The Convention would 

aim at securing Saami rights, Norway, Sweden, Finland and Russia would be bound by its 

provisions. The right to land is declared necessary for the exercise of their traditional 

livelihoods, and it is recognised in Article 27 that  

 
“[…] the Saami have through prolonged traditional use of land and water 

acquired a collective or individual ownership or usage rights in Saami areas.” 
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The Draft stipulates that regulations of these rights should be effective under domestic 

law. Importantly, the Draft expressly refers to the sustainability of Saami livelihoods in its 

Article 28:  

 

“[s]tates shall ensure that there are appropriate procedures in national law 

with binding effect to determine Saami rights to land and water. In assessing whether 

the rights exist it should be taken into account that Saami often do not leave 

permanent traces in nature.” 

 

Limitations to the use of natural resources are however provided to the benefit of the 

State by Article 30 and neither power of veto nor free, prior and informed consent of Saami 

parliaments or community members are suggested. These restrictions are stemming from the 

interest of states to allow extractive and energy industry to develop on Saami grounds.579 In 

fact, the Saami are globally disappointed with the text of the Draft.580 In the case of the 

expansion of renewable energies on Saami lands, and having acknowledged that the states are 

convinced that Saami livelihoods are sustainable and respect nature, it seems quite immoral 

that industrialised states impose the burden of repairing the harm that mainstream globalised 

lifestyles did to the planet on their communities.   

 

5.3.3 The right to hunt endangered species as part of the right to culture 

Many communities of indigenous people depend on hunting for their subsistence. As there is 

an effort to regulate hunting of endangered species at international law level to prevent their 

extinction, these indigenous traditions may conflict with provisions of multilateral treaties 

dealing with this matter. International law regimes exist for the conservation of different 

species, such as polar bears and whales. It has to be noted that if hunting may not be the main 

reason why the population of these mammals decline, climate change threatens animal lives, 

and is a factor of population reduction, that impacts the international conservation policies 

and regulation of hunting.581 The following development will look into historical cases of 

conflicts between the international regimes on whale conservation and indigenous subsistence 

and culture. 
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The 1946 International Convention for the Regulation of Whaling582 established the 

International Whaling Commission (IWC)583 which determines a whaling schedule, which it 

reviews in order to regulate the whaling activity throughout the world. Due to the fact that 

IWC’s earlier members were representatives from states practicing whaling, its activities 

were primarily concerned with preventing the decline of whales for economic maximisation. 

This proved somewhat ineffective, as the states were setting high whaling quotas, while 

scientific evidence on the decline of whales was ignored. Since the 1970’s however, the 

majority of IWC members have shifted from whaling to non-whaling states, and the concern 

for conservation of whales has become a purely environmental concern, the result of which 

was the establishment of a moratorium for commercial whaling, effective since 1982.584 

Two types of exceptions to the general prohibition of whaling are considered. First, a 

state, to its own discretion, can grant itself a whaling permit for purposes of scientific 

research. 585  Iceland, Japan and Norway used this exemption to carry on with their 

commercial whaling activity. It can be noted also that Norway, Japan and the former Soviet 

Union, by objecting to the moratorium as prescribed by Article V of the Convention, are not 

legally bound by it. Iceland withdrew from the IWC in 1992 and has disregarded the 

moratorium ever since. Secondly, exemptions to the prohibition of whaling can be granted to 

states for the needs of aboriginal subsistence. Therefore, states have to apply for quotas by 

providing evidence of whaling being necessary for cultural and subsistence needs of its 

indigenous populations.586 In order to be allowed, the hunt has to be non-commercial and 

local.587 Therefore, justifications for whaling for aboriginal subsistence can arise from the 

lack of nutritional alternatives, situations of poverty and reasons of cultural needs. 588 

Requests for quotas allocation are enquired about by the Aboriginal Subsistence Whaling 

(ASW), a sub-committee of the IWC.589
 

The case of the Makah people reveals the difficulties faced by the IWC system. This 

community, settled in the state of Washington, agreed to a transfer of parts of their land the 

state, which in return granted them fishing and hunting rights for whales and seals. The deal 

                                                           
582 International Convention for the Regulation of Whaling (adopted 2 December 1946, entered into force 10 
November 1948) 161 UNTS 72. 
583 Ibid Article III. 
584 Heinämäki (n 481) 38, 39. 
585 International Convention for the Regulation of Whaling (n 582) Article VIII. 
586 Heinämäki (n 481) 40. 
587 Ibid 42. 
588 Ibid 43, 44. 
589 Ibid 42. 
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was embodied in the 1855 Treaty of Neah Bay.590 Years later however, the Makah voluntarily 

ceased to hunt grey whales, the population of which was declining due to large-scale 

commercial whaling. As the moratorium had a beneficial effect on the populations of grey 

whales over the years, the USA submitted the proposal to be allocated a right to hunt five 

grey whales a year, as requested by the Makah Tribal Council. The community, who had not 

been whaling for over 70 years, had argued that they wish to recover part of their culture 

linked to whaling, and that whale products better correspond to their nutritional needs rather 

than food stemming from the industrial distribution system,591 the dependence on the latter 

bringing nutrition related diseases into the community, such as heart diseases, cancer and 

diabetes.592 Moreover, the United States were not able to honour the obligations negotiated in 

the Neah Bay Treaty.593  

The submission to the IWC faced great criticism from various entities, such as 

environmental organisations and non-whaling countries, the United States House Committee 

on Resources, and members of the Makah tribe, taking part in the IWC annual meeting as 

observers, who asserted that the proposal was not supported by a majority of the tribe.594 

Ultimately, no IWC decision on the legitimacy of the Makah arguments did take place. 

Instead, one year later, after the 1997 annual meeting, the USA and Russia traded their 

quotas.595 Critics have asserted that the tribe has been living without whaling for a long time, 

which do not correspond to the criteria of continuity of the tradition required by the IWC,596 

and brings up the question whether whale hunting is necessary for the Makah’s subsistence. 

Others have questioned the legitimacy of the debate, as intense commercial whaling was the 

reason why grey whales almost went extinct and why the Makah had to stop their cultural 

practice.597 The reason behind IWC’s reluctance to allow the tribe rights to hunt whales is the 

fear that the Makah issue sets a precedent broadening the exemption of aboriginal subsistence. 

Subsequently, numerous Canadian tribes have claimed a treaty right to hunt grey whales.598 

More concerning is the use of the Makah arguments that could be made by members of states 

practicing whaling, namely Norway and Japan. It has been argued that whale products is part 

of the cultural needs of Japanese people, and that Japanese coastal communities should be 

                                                           
590 Ibid 46. 
591 Ibid. 
592 Ibid 43. 
593 Ibid 48. 
594 Ibid 46, 47. 
595 Ibid 47. 
596 Ibid 41. 
597 Ibid 48. 
598 Ibid 49. 
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given the right to return to their own whaling traditions.599 The concern that Japan will not 

cease its commercial activity linked to whaling rendered its claims in front of the IWC 

unsuccessful. 600  Indeed, whaling countries may use the quotas allocated for aboriginal 

subsistence for other purposes. For instance, the former Soviet Union used to feed whale 

meat to foxes in state-owned fur farms, which required the use of ASW quota allowances.601 

Despites these obstacles faced by the IWC regarding the criteria of exemption for aboriginal 

subsistence, Leena Heinämäki pointed out that 

 

“[q]uestions such as why the Makah’s claim should be considered more 

authentic than Japan’s or |Norway’s have already been raised.”602 

 

About the question on the sustainability of the practice, it has been shown that 

indigenous traditional knowledge can be a crucial tool for determining the population of 

whales, although scientific uncertainties remain.603 However, as indigenous populations are 

vulnerable to the effects of a changing climate, Heinämäki emphasised that  

 

“[d]ramatic environmental changes might increase the pressure for 

indigenous peoples to give up entirely their right to hunt whales in order to save these 

species from extinction. This would be a necessary sacrifice, although the tragic 

paradox is that indigenous communities are not the ones that have contributed much 

to the problem of global warming.”604 

 

It is worth noting here that IWC’s reluctance to allow quotas to indigenous 

communities who have sustained themselves without whaling for a long period would go 

against more recent provisions of international human rights law, as Article 11 of UNDRIP 

guarantees to people the right to revitalise their lost culture. Moreover, it has been noted that 

the IWC, in assessing the claims for aboriginal subsistence, seems to make a distinction 

between cultural reasons and nutritional needs. At the same time, the Human Rights 

Committee made an inclusive interpretation of Article 27 ICCPR, and considered traditional 

                                                           
599 Ibid 49, 50, 56. 
600 Ibid 50. 
601 Ibid 43. 
602 Ibid 51. 
603 Ibid 54, 55. 
604 Ibid 57. 
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ways of subsistence and livelihoods to be interrelated with the right to culture.605 In addition, 

the Human Rights Committee would allow trade of whale meat and by-products, as it 

considers the economic viability of indigenous way of life as part of the realisation of Article 

27 ICCPR.606
 

                                                           
605 See 5.2.1.1. 
606 Jouni Länsman and Eino Länsman [2005] Human Rights Committee CCPR/C/83/D/1023/2001, para 10.3; 
Heinämäki (n 481) 45.  
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6. Conclusion 

Arguing against the general idea that the enforcement of property rights serves the interests of 

the wealthy and leaves the vulnerable unprotected, this thesis has illustrated that a human 

right to property over land would allow individuals and communities to avoid poverty. Such a 

safeguard is based on the provisions of regional human rights instruments and enforced by 

international human rights. As such, it should be respected by domestic legislative, executive 

and judicial organs. If it can be conceived that the spirit of property rights under domestic law 

systems disproportionately benefits the wealthy and powerful, property as an international 

human right must not entail the same maning, and should provide a remedy for vulnerable 

people against the state they live in. This would take into account the rights of the ones who 

do not hold formal rights over a plot of land, or nomadic people. Moreover, in some places, a 

right to land can prevent adverse effects on the environment, independently of the 

enforcement of a stand-alone right to a healthy environment in the international human rights 

instruments.  

The global UN human rights law system does not provide effective enforcement 

procedures related to property and environmental rights. Because of the plurality of state 

practices and legal traditions, no binding right to property could be included in the 1966 

Covenants, although it was enshrined in the non-binding Article 17 of the UDHR. A right to a 

healthy environment was never included in these instruments. International environmental 

law does not provide effective remedies for individual complaints. Although Principle 1 of 

the Stockholm Declaration could have been seen as the consecration of a global right to a 

healthy environment, environmental law litigation mechanisms remain exclusively a way for 

states to claim compensation for neighbourhood disturbances caused by pollution in a 

riparian sovereign territory. At the same time, a certain level of protection is recognised for 

lands traditionally occupied by indigenous peoples. Without guaranteeing an absolute right to 

collective property of indigenous communities over their ancestral lands, some global human 

rights law provisions tend to restrict arbitrary appropriation of states over these lands and 

resources, and consecrate a certain level of indigenous participatory rights, such as free, prior 

and informed consent and compensation. Moreover, it is assumed that indigenous traditional 

culture and lifestyles match the need for environmental protection and sustainable 

development. For this reason, the international community gradually includes indigenous 

peoples in discussion in human rights and environmental law. These protections are however 

not absolute. Indeed, it can be noted that the scope of Article 27 ICCPR is not sufficiently 
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broad to encompass indigenous land claims. ILO C169, although it contains binding 

provisions, has been ratified by only 22 States, most of which are Latin American states. The 

most recent instrument, namely the UNDRIP, does not create binding obligations upon states. 

Its concrete influence in global human rights law is yet to be witnessed. Also, in some cases, 

indigenous rights conflict with measures for environmental protection and sustainable 

development, such as the creation of natural reserves, the development of renewable energy, 

or the preservation of endangered animal species.  

As back up for the imperfect global safeguards for property and environmental rights, 

the regional human rights systems of Europe, Africa and Latin-America provide, to a certain 

extent, better remedies adapted to the geographical and cultural context of each Area.  

In Europe, the right to individual property protected by Article 1 of the First Protocol 

of the ECHR has been applied by the ECtHR in an extensive number of cases. A right to a 

healthy environment is nowhere to be found in the ECHR. Environmental safeguards are 

taken into consideration by the Court only to the extent that environmental adverse effects 

cause violations of rights enshrined in the Convention, such as the right to life and the right to 

private and family life protected under Article 2 and Article 8 ECHR. In the European 

context, environmental protection and property rights are rather conceptualised as conflicting 

with each other. Indeed, while environmental conservation is a matter of general interest that 

states can use in order to restrict the power of owners over their land, the Court have refused 

to consecrate a right to enjoy one’s possessions in a clean environment. Moreover, the 

Convention and the Court do not deal with collective property rights. Yet, a protection of 

collective rights could secure the rights of the Saami people in the northern part of 

Scandinavia, who struggle to see their territorial claims recognised by states, especially in 

Sweden.  

On the contrary, the organs enforcing the provisions of the African Charter on Human 

and Peoples’ Rights and the American Convention on Human Rights rather focus on 

collective rights of indigenous peoples. Article 14 of the African Charter and Article 21 of the 

American Convention both guarantee a human right to property which is used in cases 

involving indigenous claims. The Inter-American Commission and Court on Human Rights, 

as well as the African Commission and Court on Human and Peoples’ Rights actually provide 

a greater level of protection for indigenous rather than non-indigenous land claims. The 

African Charter is also known as being the only international human rights instrument that 

provides a right to a clean environment that can itself be the basis of a claim, arguable before 

the Commission or the Court. A right to a healthy environment is guaranteed by the Protocol 
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of San Salvador to the American Convention, but cannot be invoked in individual complaints. 

Unfortunately, rulings on indigenous rights are often disregarded by states, because of a lack 

of political will and priorities of economic growth. This has been shown notably in cases 

involving Kenya and Suriname. Ultimately, it has been noted that there is a general lack of 

protection for non-indigenous communities, such as local farmers in South-East African 

states who practice customary land tenure and see their plots of land leased by governments 

to investors in the context of large-scale land acquisition. These deals often give rise to 

unsustainable large-scale agricultural practices and threaten the livelihoods of locals. 

Ultimately, the human right to property needs to be strengthened, as the formal 

holders of property rights are still better protected by states than the unformal entitlements of 

local farmers or indigenous peoples. While global and regional human rights organs are 

advocating the claims of those who exercise customary land tenure more and more, they 

prove to be reluctant to grant them concrete property rights. Not only developing states, in 

their attempt to catch up with economic development, are responsible for land-related human 

rights violations. The case of Sweden and its relationship with the Saami people, or its 

involvement in large-scale agricultural deals in Mozambique, show that developed States can 

also disregard these rights.  

As it has been shown, the link between property rights over land and environmental 

issues should lead to the development of a hybrid branch of international law, half-way 

between environmental and human rights law, with the creation of tribunals providing 

expertise in both fields. The international community should realise that in the context of 

human rights violations and environmental degradation, different areas of law cannot be 

conceived separately any longer.  
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