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Útdráttur 

Óbeint eignarnám: Umdeilt hugtak á sviði alþjóðlegs fjárfestingarréttar  

Viðfangsefni ritgerðarinnar er óbeint eignarnám. Markmiðið er að upplýsa lesendur um inntak 

aðgerðarinnar og hvernig hún hefur þróast í gegnum tíðina í gegnum stefnur og strauma í pólítík 

og lögfræði. Eftir inngang og skilgreiningu á viðfangsefninu er í öðrum kafla farið yfir 

sögulega þróun óbeins eignarnáms í alþjóðalögum og samningum sem er nauðsynlegt til að 

skilja aðgerðina og inntak hennar. Áhersla á lögð á að skýra hvernig pólitískar skoðanir og 

viðhorf á hverjum tíma höfðu áhrif á túlkun og skilgreiningu óbeins eignarnáms eða allt frá frá 

Calvo kenningunni til Hull formúlunnar. Í þriðja kafla farið yfir réttarheimildir um fjárfestingar 

í alþjóðlegum lögum með sérstakri tilvísun í grein 38 um alþjóðadómstólinn sem oft er litið til 

sem upphaf umræðu um eignarnám. Í kafla fjögur er brugðið ljósi á almennar umræður um 

eignarnám og hvaða skilyrði þurfa að vera uppfyllt til að aðgerðin sé lögmæt. Í kaflanum er 

einnig farið yfir hvernig bætur fyrir eignarnám eru ákveðnar. Í fimmta kafla er farið almennt 

yfir óbeint eignarnám og hvaða atriði þarf að líta til við skilgreiningu á formi og hvort aðgerð 

teljist flokkist sem slík. Einnig er kannað hvort skattlagning teljist sem óbeint eignarnám í 

dulargervi og hvort bætur fyrir óbeint eignarnám séu aðrar en fyrir beint eignarnám. Í sjötta 

kafla verður farið yfir nokkra dóma sem hafa nýlega fallið á sviðinu. Í sjöunda kafla verður 

farið fjallað um eignarnám á eignarréttindum, einkum hugverka- og samningsréttindum. Í 

áttunda og síðasta kaflanum er að finna samantekt og ályktanir um viðfangsefnið. 
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Abstract 

Indirect Expropriation: A Controversial Issue in International Investment Law  

The main purpose of this essay is to explore the term Expropriation, more specifically indirect 

expropriation, and investigate how it has evolved with time through different political climates 

and jurisprudence. To fully examine the term, it is necessary to start by discovering the historical 

developments of expropriation in international investment law in chapter two. Emphasis will be 

placed on how political opinions at each time in history took part in shaping the term, from the 

Calvo doctrine to the Hull formula. In chapter three, the sources of international investment law 

will be reviewed, where the start of the discussion lies in Article 38 of the ICJ. In chapter four, 

light will be shed on the general discussion of expropriation and what requirements an 

expropriation must have to be considered as legal. Subsequently this chapter will also explore 

how compensation for expropriations are decided. Chapter five will focus on indirect 

expropriation in general, and on what elements may assist in determining whether that form of 

expropriation took place or not, in particular. Finally, it will be examined whether or not taxation 

is sometimes indirect expropriation in disguise, and if compensation for indirect expropriation 

varies from direct expropriation. In chapter six, the evolution of the term indirect expropriation 

will be discussed and how that term has developed through jurisprudence. Meanwhile, 

expropriation of property rights, more specifically intellectual property rights, and contractual 

rights will be discussed in chapter seven. Finally, in chapter eight this review will be 

summarized, and conclusions drawn.  
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1 Introduction  

In the early 1970s the International Court of Justice considered the law of foreign direct 

investments to be quite an underdeveloped area of international law.1 During that period the 

number of bilateral investment treaties, an important source of law in the field, and 

jurisprudence of international arbitral tribunals were small. In 1987 the first investor-state 

arbitration under a BIT occurred. Prior to that, arbitration had mostly been state-to-state, even 

though investment arbitration was considered as a private commercial matter between two 

disputants. This field of law has since experienced an incredible growth and is now among the 

                                                      
1 Barcelona traction, Light and Power Company (Belgium v Spain) [1970] ICJ Rep 3, para 89. 
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fastest changing areas of international law with  profound implications for all parties 

concerned. Currently, over 5.600 international investment agreements have been made, 3.000 

of them being BITs. Implications also stem from innovative interpretations and expansive 

approaches made by various international investment tribunals.2  

Prior to 1960s it is difficult to find references to the concept of “international 

investment” or “foreign investment” law. Although, the first BIT between Pakistan and 

Germany to promote and protect investment was signed in November 1959. Earlier in history 

this was categorized as the protection of foreign or alien property.3  An alien has been described 

as “an individual who, according to the laws of a given state, is not considered its national.” 

Therefore, anyone who is not a national of a certain country will thus by exclusion be 

considered and treated as alien by said country.4  

The goal of international investment law is to protect alien property against the 

government of the host state to encourage foreign direct investments which have been found 

to increase economic prosperity,5 thus protecting an alien against illegal expropriation, which 

has been described as “a taking of the assets of foreign companies or investors by a host state 

against the wishes or without the consent of the company or the investor concerned, and it 

includes the deprivation of the right to property.”6  

Expropriation is the most severe form of interference with property. Throughout history 

it has been one of the most controversial topics in this field of law as many have debated 

whether it should be considered legal or not. At present it is generally accepted that countries 

may expropriate property as long as certain narrow requirements are met. Expropriation can be 

either direct or indirect. The difference between those two depends whether or not the legal 

title of the owner is affected by the measure taken. Direct expropriation, which is increasingly 

rare, leads to nationalisation of the investment and to the transfer of title of the investor‘s 

property.7 

                                                      
2 Surya P Subedi, International Investment Law: Reconciling Policy and Principle (first published 2008, 3rd 

edn,  Hart Publishing 2016) 1. 
3 Thomas Wälde,´The Specific Nature of Investment Arbitration‘ in Philippe Kahn and Thomas Wälde (eds), 

New Aspects of International Investment Law (Brill 2007) 73. 
4 Carmen Tiburcia, The Human Rights of Aliens under International and Comparative Law (Kluwer Law 

International, 2001) 1.  
5 Krista Nadakavukaren Schefer, International Investment Law: Text, Cases and Materials (first published 2013, 

2nd edn, Edward Elgar Publishing 2016) 2. 
6 Alice Ruzza, ‘Expropriation and Nationalisation‘, Max Planck Encyclopedia of Public International Law (July 

2017) < http://hrproxy.hir.is:2235/view/10.1093/law:epil/9780199231690/law-9780199231690-

e1541?rskey=HnIbCW&result=1&prd=EPIL> accessed 8 December 2018, para 10; Although it is worth noting 

that a clear definition of expropriation has not developed.   

 
7  Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (first published 2008, 2nd 

edn, Oxford University Press 2012) 101. 

http://hrproxy.hir.is:2235/view/10.1093/law:epil/9780199231690/law-9780199231690-e1541?rskey=HnIbCW&result=1&prd=EPIL
http://hrproxy.hir.is:2235/view/10.1093/law:epil/9780199231690/law-9780199231690-e1541?rskey=HnIbCW&result=1&prd=EPIL
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Countries shying away from direct expropriation, to avoid the negative spotlight, has 

resulted in more cases of indirect expropriations, as countries attempt to circumnavigate the 

system, thus the format of expropriation has changed in recent years. Therefore, indirect 

expropriation can be described as leaving the investor‘s title untouched but depriving him of 

utilizing the investment in a meaningful way.8  

Today, the field of international investment law is at important crossroads. It is 

debatable whether the developments, which have taken place since the 1970s, are in the right 

direction. Tribunals that handle investment law cases have been criticised for going too far in 

interpreting matters such as indirect expropriation in favour of foreign investors, at the expense 

of legitimate sovereign regulatory rights. The historical division between western states and 

less-developed states remains. This might lead less developed countries making fewer foreign 

direct investment agreements than before or more countries might follow in Bolivia’s footsteps 

and exit the ICSID Convention or at least re-evaluate their position when it comes to it. This 

would be opposite to the objectives of the international community which is to promote 

economic and social justice and sustainable development.9 

The main purpose of this essay is to explore the term Expropriation, more specifically 

indirect expropriation, and investigate how it has evolved with time through different political 

climates and jurisprudence. 

 

 

 

 

 

2 Historical Developments of International Investment Law 

2.1 Developments Concerning the Protection of Aliens 

After negotiating the first Treaty on Friendship, Commerce and Navigations between the 

United States and France in 1796 John Adams stated10:  

 “There is no principle of the law of nations more firmly established than that which 

entitles the property of strangers within the jurisdiction of another country in friendship 

with their own to the protection of its sovereign by all efforts in his power.“11 

                                                      
8 Ibid. 
9 Subedi (n 2) 8, 13, 16. 
10 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (first published 2008, 2nd 

edn, Oxford University Press 2012) 1. 
11 John Bassett Moore, ‘Digest of International Law‘ vol 4 (Washington: Government pringing office 1906) 5. 
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This had not always been the case as, during the feudal12 period in Europe, aliens were 

generally denied land ownership and the droit d’aubaine was formulated which stated that all 

property of a deceased alien would be confiscated by the state and they were also denied the 

right to transmit property after death.13  

 A new system of international law was created by the Westphalia Peace Treaty of 1648 

which signalled the end of the Thirty-Year War. Thus, European states, recognizing their 

common political interest, formed an international community and thereby established that a 

political equilibrium was fundamental to maintaining peace. It is believed that some of the 

founders of modern international law come from this period in history; including Francisco 

Vittoria who proposed national treatment for aliens in trade matters, Francisco Suarez and 

Hugo Grotius who supported a most favoured nation obligation for the state toward its resident 

aliens.14  

However, it was not until the second half of the 17th and the 18th century when the feudal 

system ended that the situation of aliens improved considerably. The droit d’aubaine was 

abolished and replaced by the droit de detraction which enabled aliens to own property, 

although such property was subject to a special property tax.15 

 A later scholar, Emer de Vattel, who had been influenced by Hugo Grotius argued, in 

his work The Law of Nations, that once a state had admitted an alien it should treat that person 

as it would its own citizen while recognizing at the same time that the individual is still a citizen 

of his or her home state.16  

2.2 Diplomatic Protection  

Indeed, it was Vattel who further elaborated the idea of diplomatic protection for alien property, 

when he wrote:  

“Whoever uses a citizen ill, indirectly offends the State, which is bound to protect this 

citizen […]”17 

The 19th century saw a further development of a body of law governing the treatment of aliens, 

when the industrialisation began, and men began travelling the world to explore natural 

resources. Hence, many conflicts arose between nationals and aliens over conflicting 

                                                      
12 ,,Feudalism“ (Britannica, 8th December 2018) <https://www.britannica.com/topic/feudalism> accessed on 8th 

of December 2018. 
13 Carmen Tiburcia, The Human Rights of Aliens under International and Comparative Law (Kluwer Law 

International, 2001) 29. 
14 Ibid 30. 
15 Ibid.  
16 Krista Nadakavukaren Schefer, International Investment Law: Text, Cases and Materials (first published 

2013, 2nd edn, Edward Elgar Publishing 2016) 5. 
17 Emer de Vattel, The Law of Nations: Principles of the Law of Nature, applied to the Conduct and Affairs of 

Nations and Sovereigns (ed J Chitty, 1852) 161. 

https://www.britannica.com/topic/feudalism
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interests.18 This led to individuals and economic operators, that had considerable commercial 

interests, persuading their governments to send a group of warships to exert pressure until 

compensation had been made. This became common practice amongst the major trading 

countries in Europe and this period became known as the era of gunboat diplomacy.19 This era 

came to an end when the Convention on the Peaceful Resolution of International Disputes was 

adopted in 1907. As a result, disputes between two states, arising out of a conflict between 

nationals and aliens, were resolved by an independent arbitral tribunal in the form of state-to-

state arbitration instead of gunboats or local courts.20  

Nevertheless, aliens could still rely on the protection provided by diplomatic protection 

which has traditionally been viewed as a mechanism designed to secure reparation for injury 

to the national of a state on the basis that an injury to a national is an injury to the state itself. 

Diplomatic protection had to be enforced through legal and peaceful measures such as 

diplomatic action where states would intervene on behalf of their citizens abroad and demand 

protection and compensation from the host state which allegedly committed the violation.21 

This form of protection has been endorsed by scholars, such as Borchard and the permanent 

court of international justice in the Mavrommatis Palestine Concession case. That decision was 

since endorsed in decisions made by the ICJ, the successor of the PCIJ.22 

Nowadays, foreign investors can sue states before international tribunals under BIT or 

other international agreements. This can be viewed as an extension of diplomatic protection as 

this right has been created by states through BITs. Moreover, states can always avail 

themselves of this well-recognised tool of international law when it becomes necessary23. 

 

2.3 The International Minimum Standard  

In the infancy of foreign investment law, it was generally accepted that states were not allowed 

to expropriate or nationalise alien property. The next chapter of the evolution of foreign 

investment law took place once more states had become independent. These newly independent 

states began challenging the notion that the aliens could not be ruled by the law of the land 

where they were doing business.  They felt that rewarding aliens with greater protection than 

                                                      
18 Frederick Sherwood Dunn, The Protection of Nationals (John Hopkin Press 1932) 53; Richard B. Lillich and 

Stephen C. Neff, ‘The Treatment of Aliens and International Human Rights Norms: Overlooked Developments 

at the UN‘ (1978) 21 GYIL 97,97. 
19 Surya P Subedi, International Investment Law: Reconciling Policy and Principle (first published 2008, 3rd 

edn,  Hart Publishing 2016) 27. 
20 Jan Paulsson, Denial of Justice in International Law (Cambridge University Press 2005) 22. 
21 Dunn (n 18) 56-57; Subedi (n 19) 27. 
22 Subedi (n 19) 28. 
23 ibid.  
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the nationals of the land went against the doctrine of sovereignty and sovereign equality.  If 

aliens were provided with equal protection to nationals of the country then host states were 

acting within the frame of international law. This meant that alien property could be 

expropriated as long as both national treatment and compensation were provided.24 Another 

argument that was made was that newly independent countries would find it more difficult to 

provide a higher standard of treatment to aliens as they had not acquired the level of economic 

development or established a developed legal system.25 

 The question arose what would happen should the local law be considered inferior or 

fail to meet the standard of justice required by international law. The belief was that 

international law provided an international minimum standard, to which all national laws 

should measure up to. If a state had neglected or failed to meet that standard it should not affect 

the alien. Therefore, the international minimum standard should apply instead of the national 

law when it came to the aliens in those cases.26 The notion of international minimum standard 

was supported by scholars such as Elihu Root27 and Georg Schwarzenberger28, a leading 

American international lawyer and a European scholar, respectively. Furthermore, the doctrine 

of state responsibility, which provided protection against injury to aliens and their property, is 

widely regarded to be the inspiration for scholars such as Borchard, for the notion of an 

international minimum standard.29 It only remained to interpret what the international 

minimum standard actually entailed. 

The problem was that no international treaty defined the scope of protection of alien 

property. Therefore, other sources of law had to be considered such as customary international 

law, general principles of law and secondary sources of law such as scholar writings and case-

law. Based on all these sources it became clear that the content and the foundation in question 

were the laws created by developed countries at the time to protect alien property abroad. 

Therefore, international minimum standard quintessentially meant applying the law of 

developed countries. Furthermore, the standard was also defined in light of human rights 

principles, among them being the right to property protected by law. Consequently, both 

                                                      
24 Peter Muchlinski, ‘A Brief History of Business Regulation‘, Sol Picciotto, Ruth Maybe (eds), Regulating 

International Business: Beyond Liberalization (Macmillan Press 1999) 48. 
25 Subedi (n 19) 29. 
26 Sir Robert Jennings and Sir Arthur Watts (eds), ‘Oppenheim´s International Law: Volume 1 Peace, parts 2-

4‘, (9th edn, London: Longman 1992) 931. 
27 Elihu Root, ´The Basis of Protection to Citizens Residing Abroad´ (1910) Vol 4, No 3 ASIL 517, 522. 
28 Georg Schwarzenberger, International Law as Applied by International Courts and Tribunals (3rd edn, 

Stevens and Sons 1957) 248. 
29 Edwin Borchard, ´The Minimum Standard of the Treatment of Aliens‘ (1940) Vol 38 No 4 Michigan Law 

Review 452-453.  
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foreign investment law and human rights law had to be taken into account when defining the 

international minimum standard. This meant that the application of national property law of 

developed countries was expanded to apply to aliens doing business abroad as well.30  

As a result of the international minimum standard, states could not use their national 

laws as a means to avoid the international obligations they had undertaken. Subsequently, it 

became accepted for states to expropriate alien property as long as it was under narrow 

conditions and against the payment of compensation.31  

 

2.4 Calvo Doctrine 

In 1868, an Argentine jurist by the name of Carlos Calvo published his perspective on this 

controversial matter. There, he claimed that international law should permit host states to 

reduce protection of alien property if the same applied to the guarantees of property held by 

nationals32.  

“It is certain that aliens who establish themselves in a country have the same right to 

protection as nationals, but they ought not to lay claim to a protection more extended.  

…. 

The rule that in more than one case it has been attempted to impose on American States 

is that foreigners merit more regard and privileges more marked and extended than 

those accorded even to the nationals of the country where they reside.  

The principle is intrinsically contrary to the law of equality of nations.“33 

This vision would have left this field of law in disarray, as countries could have experienced 

anything from complete lack of protection to strong guarantees. Furthermore, the doctrine 

states that aliens had to claim their rights in domestic courts as they did not have access to 

international tribunals and that the principle of diplomatic protection could not be applied. It is 

worth noting that Calvo’s perspective was published as a response to the gunboat diplomacy 

of developed countries and was perhaps meant to provoke them. His defiance was in a way an 

example that members of the developing countries would not simply obey the instructions of 

developed countries 1907 with the Drago-Porter Convention, Calvo’s doctrine lost 

momentum.34  

                                                      
30 Subedi (n 19) 25-26. 
31 ibid 23. 
32 Mary H Mourra, ´The Conflict and Controversies in Latin-America Treaty-Based Disputes´in Mary Mourra, 

Thomas Carbonneau, (eds) Latin America Investment Treaty Arbitration: The Controversies and Conflicts 

(Kluwer Law International 2008) 8. 
33 Donald R. Shea, The Calvo Clause: A Problem of Inter-American and International Law and Diplomacy, 

(University of Minnesota Press 1955) 17-19.  
34 Patrick Dumberry, The Formation and Identification of Rules of Customary International Law in 

International Investment Law (Cambridge University Press 2016) 63; Dolzer and Schreuer (n 10) 2. 
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 Countries in Latin America, such as Peru,35 Venezuela and Mexico, embraced the 

Calvo doctrine and it did not take long for the doctrine to appear in their constitutions. 

Meanwhile, other countries, e.g. Columbia,36 preferred to place the doctrine in their investment 

treaties. The bottom line of the Calvo doctrine was that no foreign establishment could 

permanently own land in a host state as it belongs to the host state itself according to the 

doctrine of sovereignty37.  

The doctrine experienced a revival following the Russian Revolution in 1917 when the 

Soviet Union relied on the national treatment standard as justification for expropriating national 

and foreign enterprises without compensation.38 A similar situation occurred in Mexico around 

the same time with the Agrarian Revolution. Russians argued that no distinction was made 

between Russian citizens and foreign-owned property. Meanwhile, Western States referred to 

the international minimum standard when they objected to these illegal takings of property. 

They believed that for expropriation to be according to law, it had to be done under narrow 

conditions and followed by compensation. Unlike Russia, Mexico did not object to paying 

compensation. However, it relied on the country’s ability to pay the compensation which meant 

that the investors often had to wait a significant amount of time to collect their payment. After 

years of negotiations the conflict remained so a binational claims commission was set up 

between the US and Mexico to rule on claims made by US investors which had had their 

property expropriated by Mexico.  However, this bore little fruit as no claims had been adjusted 

or paid by 1938.39  

 

2.5 The Hull Formula 

Cordell Hull was the US Secretary of State at the time and his role was to achieve a financial 

settlement for the US investors which had lost money when their property had been 

expropriated by Mexico.40 Therefore, he intensified his diplomatic efforts when he began 

corresponding with the Mexican Government. During these exchanges, Hull emphasized an 

alternative view on compensation from Mexico. His view became known as the Hull 

Formula.41 In one of Hull‘s letters to his Mexican counterpart, where they attempted to solve 

the dispute between the US and Mexico, he argued the following: 

                                                      
35 The Constitution of Peru 1939, art. 17. 
36 The American Treaty on Pacific Settlement [1948] (Pact of Bogota), art 7. 
37 Subedi (n 19) 30. 
38 Dolzer and Schreuer (n 10) 2. 
39 Subedi (n 19) 31. 
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“…. We cannot question the right of a foreign government to treat its own nationals in 

this fashion if it so desires. This is a matter of domestic concern. But we cannot admit 

that a foreign government may take the property of American nationals in disregard for 

the rule of compensation under international law. Nor can we admit that any 

government unilaterally and through its domestic legislation can, as in this instant case, 

nullify this universally accepted principle of international law, based as it is on reason, 

equity and justice.“42  

Furthermore, he justified his position later in the letter by referring to the international 

minimum standard. It had already been established that the international minimum standard 

consisted of the idea that alien or their property is protected against unacceptable measures of 

the host state by rules of international law which are independent of those of the host state.43 It 

was widely accepted that should a foreign property be expropriated by a host nation 

compensation that was prompt and adequate was required. Hull‘s view was rejected by the 

Mexican Foreign Minister who defended the action of Mexico. He claimed Mexico‘s action 

were an attempt to achieve social justice in the country.44 Hull went on to claim: 

“[…] no government is entitled to expropriate private property, for whatever purpose, 

without provision for prompt, adequate, and effective payment therefor.“45 

This requirement of prompt, adequate and effective compensation has since become known as 

the Hull Formula or Hull rule.46  

 

2.6 Developments since the Second World War 

After the second world war the debate between newly independent developing countries and 

capital exporting states continued, focusing on customary law controlling foreign investment. 

The platform for such disputes was the United Nations General Assembly where the 

developing countries held the majority of votes, as they still do. Thus, during the 1960s and 

1970s several resolutions were passed which emphasized the sovereignty of nations in regard 

to foreign investments and calls were made for a New International Economic order. During 

these years the western countries experienced a decline due to increased oil prices because of 

a successful western boycott by oil-producing countries, while Latin America was experiencing 

its economic Golden age.47  

                                                      
42 Letter of the US Secretary of State to Mexican Ambasador (21 July 1938). 
43 Subedi (n 19) 32. 
44 Lowenfeld (n 41) 479. 
45 Letter of the US Secretary of State to to Mexican Ambasador (22 August 1938). 
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In 1962, a compromise was reached with the GA Resolution 1803 where it was agreed 

that appropriate compensation was required in the case of expropriation. This compromise 

supported neither the Hull Formula nor the Calvo doctrine.48 Furthermore, the term appropriate 

compensation was clarified in the GA Resolution 3171, where it was held that: 

“[…] each state is entitled to determine the amount of possible compensation and the 

mode of payment and that any disputes which might arise should be settled in 

accordance with the national legislation of each state carrying out such measures.”49 

The peak of the dispute was reached in 1974 when the GA Resolution 3281, better known as 

the Charter of Economic Rights and Duties of States, was passed. However, the requirement 

for appropriate compensation remained, the charter stipulated that any related disputes had to 

be settled under the domestic law of the nationalising state and by its tribunals, and not by an 

international tribunal under international law.50  

At the beginning of the 1990s, the Soviet Union were dissolved which highlighted the 

collapse of the Socialist view of property. At the same time, Latin American states were 

experiencing extreme financial difficulties. This led to a turnaround in their views as they 

started concluding BITs, which clashed with the Calvo doctrine. Subsequently, their annual 

calls for permanent sovereignty in the UN General Assembly came to an end. What followed 

was emphasis on the private sector, as seen in the Washington Consensus, and the positive 

view on private foreign investment. This was the beginning of a new era where capitalism and 

globalization became key players.51   

Within this new era, countries who had previously fought against customary rules 

which protected foreign investment now began to grant more protection to foreign investors, 

through international treaties, in order to attract more foreign investment. Thus, the Hull 

formula became the norm of hundreds of new BITs as well as other multilateral agreements 

such as the ECT and NAFTA.52 Simultaneously, expropriation of foreign assets became 

accepted under narrowly defined conditions as long as it was accompanied by prompt, adequate 

and effective compensation.53  
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3 Sources of International Investment Law 

3.1 What are the Sources? 

When discussing the sources of investment law, the starting point can be found in the 

recognized list of sources of general international law according to Article 38 of the ICJ. 

However, not all rules of public international law are applicable in the context between a 

foreign investor and a host state.54  

The first paragraph of the article 38 states:  

”1.The Court, whose function is to decide in accordance with international law such 

disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establishing rules 

expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 
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11(20) ASIL < https://www.asil.org/insights/volume/11/issue/20/german-constitutional-court-rules-necessity-

argentine-bondholder-case> accesed 1 December 2018 

https://www.asil.org/insights/volume/11/issue/20/german-constitutional-court-rules-necessity-argentine-bondholder-case
https://www.asil.org/insights/volume/11/issue/20/german-constitutional-court-rules-necessity-argentine-bondholder-case


22 

 

d. subject to the provisions of Article 59, judicial decisions and the teachings of the 

most highly qualified publicists of the various nations, as subsidiary means for the 

determination of rules of law”.55 

Nevertheless, it is worth noting that further sources are used in this field of law, than 

those mentioned above. Such sources include soft law and unilateral acts, but their application 

is limited to more of an interpretive assistance.56  

 

3.1.1 International Conventions & Treaty Law 

Treaty law is one of the prime sources of modern international law. A treaty is an agreement 

between states, setting out relations and/or obligations of the parties to be performed in the 

future. Although, treaty law is significantly based on customary international law, it is also set 

forth in the Vienna Convention on the Law of Treaties from 1969. The ideology behind the 

VCLT was to codify the recognized international law and most terms found in the treaty are 

believed to be customary international law. If a treaty provision is violated, it is found to be a 

wrongful act in international law which creates responsibility for the violating state even 

though the consequences depend on the terms of the treaty.57  

 When tribunals interpret treaties they often start by invoking Article 31 of the VCLT 

that states that the treaty should be interpreted in good faith and in accordance with the ordinary 

meaning to be given to the terms of the treaty in its context and in the light of its object and 

purpose. However, should the tribunal go too far in interpreting a treaty in light of their object 

and purpose, it might attract criticism for favouring the investor. The tribunal will also consider 

the travaux préparatoires of the treaty when interpreting, as per Article 32 of the VCLT. 

Although travaux préparatoires might not always be available as ICSID tribunals often 

consider their documents, BITs are often poorly documented and therefore their travaux 

préparatoires might serve a very limited purpose.58  

 

3.1.1.1 The ICSID Convention 

The ICSID Convention is a multilateral treaty that entered into force in 1966. The idea of ICSID 

arose when it became clear that a consensus on a multilateral investment treaty would not be 

reached.59 It provides a procedural framework for dispute settlement between host states and 
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foreign investors through conciliation or arbitration, without containing substantive standards 

of protection for investments. Being a member of the ICSID Convention does not automatically 

provide consent to arbitration. An advantage of such a procedural framework is that it 

depoliticises investment disputes by avoiding confrontation between a home state of a 

particular investor and the host state of the investment itself. Even though ICSID’s caseload 

was modest to begin with, it has since grown to become the main forum for investment dispute 

settlement.60 

Article 38(1) of the ICJ statute is not directly linked with Art. 42(1) of the ICSID 

Convention. Nevertheless, the wording of Article 42(1) of ICSID, provides arbitrators with a 

choice to find the applicable substantive rules of international law from the sources listed in 

Article 38(1) of the ICJ.61 Furthermore, Article 42(1) plays an important role when a BIT in 

question is silent on the applicable law that should be applied, or when parties have failed to 

reach an agreement on the matter. According to the article, in such instances, states will apply 

the law of the Contract State party to the dispute and such rules of international law as may be 

applicable.62  

 

3.1.1.2 Bilateral Investment Treaties 

The most consequential source of modern international investment law are BITs. The era of 

BITs began after the first negotiations to create a Multilateral Investment treaty broke down 

and the OECD had to make do with using a version of the draft to create a model that its 

member states could use to create BITs.63 They give investors from an alternative contracting 

state a certain guarantee for his investment in the host state. BITs normally consist of three 

parts: definitions, substantive standards for the protection of investment and investors and 

dispute settlement. However, the part on dispute settlement can be further distinguished into 

two separate provisions; one on the common investor state arbitration and the other on state-

state arbitration which has remained rare.64  
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3.1.1.3 Regional Agreements: NAFTA 

Regional trade agreements have been increasing in number recently. One reason for their 

popularity might be the fact that they enable a group of like-minded states to pursue an agenda 

of economic integration that is deeper than could be achieved on a multinational level. The first 

trade agreement to include investment protection provisions was the The North American Free 

Trade Agreement while other regional trade and investment agreements have followed suit. 

Should such agreements contain liberalization obligations it may lead to a strong opposition to 

the entire agreement as has been the case with The Transatlantic Trade Partnership for 

example.65  

 

3.1.1.4 Sectorial Treaties: ECT 

The Energy Charter Treaty from 1994, which entered into force in 1998, is the first multilateral 

sectoral treaty that contains substantive rules on foreign investment.66 It is not intended for 

universal members. It origins from the desire of European states to work with Russia and newly 

formed states in Eastern Europe and Central Asia to explore and develop the energy sector as 

its importance was significant for all parties.67 The scope of the ECT covers a wide range of 

issues such as trade, transit, energy efficiency and dispute settlements and is therefore not 

limited to investments. The treaty has been ratified by 51 states and the EU but even though 

Russia has signed it, it does not intend to become a member.68  

 

3.1.1.5 A Multilateral Investment Treaty 

The effort to create a Multilateral Investment treaty began in 1957 and continued with several 

interruptions until the fall of 1998 when the last negotiations, under the initiative of the OECD, 

to create such a treaty broke down. The goal of the contract, during the final negotiations, was 

to create a set of rules which set a high standard and a balanced and equitable framework for 

dealing with investment issues. Some of the rules mentioned were on liberalisation and investor 

protection and dispute settlement. The final draft of that agreement reveals that although there 

were many areas on which parties agreed, there were others on which parties disagreed. The 

reason for the breakdown of those negotiations were several, for example, the U.S. was never 

fully behind it, the political support was uncertain and France was somewhat against it.69   
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There does not seem to be a will in place to re-start negotiation on such a treaty especially as 

many nations prefer having their own regulatory space.70 

 

3.1.2 Customary International Law 

Historically, customary law has been the main source of international law. It remains highly 

relevant in developing the law: when old rules become out-of-date, where there are gaps to be 

filled in treaty law and for the practice of investment arbitration.71 This source of law is also 

relevant when it comes to rules on expropriation, denial of justice or the nationality of 

investors.72 Even when a treaty provision addresses a legal question, these treaty rules are 

frequently subject to different interpretations.73 In those cases, treaty provisions are often 

interpreted in light of international customary law,74 as referred to in Article 31(3)(c) of the 

Vienna Convention of the Law of Treaties. For a rule to be considered as customary 

international law it must have two traditional elements: general practice and opinion juris, both 

of whom require consistent, widespread and long-term practice. The first component is 

objective and measures the extent of state practice as observable. Meanwhile, the second 

component is subjective and is required for customary law to create a new rule within 

international law. Hence, states must follow a rule because they believe they are required to do 

so as it is equal to law. Whether or not a distinction is made between these two elements varies, 

for example, international tribunals often avoid doing so or make no reference to these 

components. Meanwhile, scholars or researchers tend to emphasize the subjective element to 

the detriment of the objective element (general practice).75 

 

3.1.3 General Principles of Law 

Although general principle of law has been confirmed as an important source in Article 38 of 

the ICJ there are scholars who do not recognize it as a true source of law.76 This source is 

known to be quite vague as its scope can be unclear.77 However, the source has been a decisive 

factor in cases where no applicable treaty norm or customary law has been found. Therefore, 
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judges are able avoid declaring a claim non-liquet by using this source as a residual reservoir 

to fill gaps, as was the intention of the drafters of the ICJ.78 

In modern legal literature it is commonly believed that general principles of law consist 

of three elements. First, it has been found to have a wide-ranging character to indicate that it 

relates to broad legal principles, better known as natural law, rather than specific rules.79 

Secondly, international law is a legal system and therefore requires its own general principles, 

as they are systemic essentials for all legal systems.80 Hence, they can be recognized in states 

municipal legal systems.81 Finally, it is worth considering that even though a certain legal rule 

can be found in all municipal systems, it is not systematically recognized as a general principle 

of law. There are times when conditions in international systems vary to domestic systems and 

thus some legal rules cannot be automatically imported into the international legal realm.82 

The use of general principle of law by investment tribunals has been criticized by 

scholars as they believe investors have benefitted from their use at the expense of developing 

countries.83 This source of law played an important role in investment law in the past, in 

particular in the oil concession arbitration84 and the pre-BIT era which included the Iran-US 

Claims Tribunal85.   

However, modern arbitral tribunals have mostly disregarded these principles which can 

perhaps be explained by the inter-relationship of the courses of investment law as many general 

principles can now be found in various BITs and international treaties.86 Nevertheless, recent 

awards by international investment tribunals have referred to general principles of law, for 

example the Phoenix tribunal stated: 

“Also, international agreements like the ICSID Convention and the BIT have to be 

analyzed with due regard to the requirements of the general principles of law, such as 

the principle of non-retroactivity or the principle of good faith, also referred to by the 

Vienna Convention.“87 
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3.1.4 Secondary Sources of Law  

The fourth and final sources of law referred to in Article 38 of the ICJ’s statute, judicial 

decisions and the teachings of publicists, are considered to be secondary. This means that their 

use is mostly to support a decision or emphasize the correctness of a claim, and not to create 

rights as their value is essentially interpretive.88  

In the days of highly regarded academics such as Grotius, Gentilli or de Vattel, their 

teachings were considered important for the creation of international law. The value of 

scholarly opinion has diminished although it is still significant to develop new directions in the 

field.89 How much value these academic writings have on international judicial opinions, vary 

between the tribunals concerned. While the ICJ infrequently cites scholarly opinions, in its 

decisions, the WTO Appellate Body or the European Court of Human Rights act in an opposite 

manner, citing teachings of academics in almost all instances.90  

Even though judicial decisions play only a secondary role, international courts and the 

ICJ have had an important influence on the development of international law and its law-

making process. As Pellet stated:  

".. [T]here is no doubt that, in reality, the international jurisprudence and, primarily, the 

case law of the Court has been a powerful tool of consolidation and of evolution of 

international law."91  

The fact that international tribunals seem to rely on previous decisions whenever they are able 

to, even when they are not bound by them as such, is another paradox. As almost all investment 

awards, in the past two decades, include a reference to prior decisions of investment tribunals 

it is fair to say that a jurisprudence is being developed.92 For example, the Tribunal in Saipem 

v Bangladesh, saw it as its duty to contribute to a harmonious development of the law.93 

However, some might find that a controversial statement, such as Article 59 of the ICJ, clearly 

rejects the doctrine of precedent in international law94 which has been highlighted by some 

tribunals. In the AES v Argentina the tribunal stated that there was “no rule of precedent in 

general international law“ while at the same time the tribunal pointed out the value of previous 

decisions. After examining the case and case-law and stating these general points, the Tribunal 
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relied on previous decisions by other tribunals95. Perhaps, the result would have been different 

had the tribunal been unconvinced by reasonings of the previous tribunal and therefore decided 

to rule differently.  However, some tribunals have decided to differ from earlier decisions 

without providing an explanation as to why that decision was taken.96 Nevertheless, investment 

tribunals are inclined to rule along the same lines as other tribunals, should the circumstances 

be similar, to develop a constant jurisprudence to enhance stability and predictability in the 

field.97  

   

3.2 The Hierarchy of the Sources of International Investment Law  

The danger that different rules from various sources of international investment law may 

contradict each other, has only escalated with the increase in BITs and more investment 

tribunal awards.98 However, it is also possible that there are inconsistencies within a particular 

source as has been the case with different international conventions.  

Jus Cogens, as fundamental principles, are superior to all other law and should be 

applied if incompatible to other rules of international law. However, the inconsistent rule or 

treaty would be considered void according to Article 53 of the VCLT. Meanwhile, Article 103 

of the United Nations Charter states that obligation of Member States under the Charter should 

prevail against obligations stemming from other inconsistent international treaties, which has 

been confirmed by the Court of Justice in the Lockerbie case.99 

In case of the absence of jus cogens or the UN charter, certain rules apply to the 

relationship between contrary rules of international law. Where the conflicting rules come from 

different sources of international law, the hierarchy within will determine the priority order. 

Both treaty and customary law are considered as primary sources.100 Meanwhile, in the 

instances where a dispute cannot be based on either a treaty or customary law then general 

principles can be applied. Even though they are mostly viewed as so called gap-fillers. 

Simultaneously, case-law and scholar writings are considered as supplementary sources.101 
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Subsequently, a rule based on the primary sources of law, treaty or custom, will overrule rules 

from other sources of international law.102  

 Hence, the difficult question arises; what rule should be applied if treaty law and 

customary law, which have equal weight103, contradict each other? Those inconsistencies are 

governed by three connected principles. The first is lex specialis derogat generali, which states 

that a specific rule outweighs a general one. The second is lex posterior derogate priori, which 

states that the younger rule overrules the older one. Finally, the third principle states that parties 

wishes or intensions should prevail and therefore the rule preferred by the parties should 

outweigh the other one.104  

 The same three principles apply when there are inconsistencies within a particular 

source as has been the case with different international conventions. Therefore, a specific treaty 

should be applied rather than a general one in the instance of two, or more, incompatible 

treaties; better known as lex specialis. Meanwhile, in the instance that one contracting party is 

member to two treaties while another one is member to only one of them, article 30 (4)(b) of 

the VCLT states that the treaty to which both parties are members to should apply.105  

 Another principle, which can be found in Article 59 of the VCLT, states that the parties 

intentions should be respected. This entails that should contracting parties have concluded two 

different treaties relating to the same subject together, the latter should be applied if it can be 

deducted that such was the intent of the parties. Therefore, the earlier treaty should be 

considered as terminated.106 Likewise, the latter treaty should be applied when two treaties are 

incompatible leaving one unable to apply both at the same time. Furthermore, when members 

are both parties to two different incompatible treaties, neither of whom have been terminated, 

and no precedence provided, the latter should be applied according to the lex posterior 

principle.107 

 Alternatively, a softer approach can be taken when interpreting the relevant treaties by 

interpreting one treaty in light of the other treaty or international customary rules, cf. Article 

31(3) of the VCLT.108 
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4 Expropriation 

Expropriation has been described as “a taking of foreign companies or investors by a host state 

against the wishes or without the consent of the company or investor concerned, and it includes 

the deprivation of the right to property.”109 It is the most severe form of interference with 

property. Expropriation can be either direct or indirect. The difference between those two 

depends on whether or not the legal title of the owner is affected by the measure taken. Direct 

expropriation, which is increasingly rare, leads to nationalisation of the investment and the 

transfer of title of the investor ‘s property. While indirect expropriation leaves the investor‘s 

legal title untouched but deprives him of utilizing the investment in a meaningful way.110  

As discussed in chapter two, the classical rules of international law have in principle 

accepted the host state‘s right to expropriate foreign property which is consistent with the 

notion of territorial sovereignty. This right is considered to be so fundamental that modern 

investment treaties respect this position.111  
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International laws on the concept of expropriation has, traditionally been divided into 

three branches where opposing rights and obligations have been counter-balanced. The first 

branch defines the interests that will be protected, which are usually investments. The second 

branch concerns the definition of an expropriation. While it might be relatively simple when it 

comes to direct expropriations the matter can become highly complex when it concerns indirect 

expropriation.112 The third and final branch of the law on expropriation concerns the conditions 

where a state may expropriate foreign property. The classical requirements for lawful 

expropriation are public purpose, non-discrimination, as well as prompt, adequate and effective 

compensation. It is worth noting that a fourth requirement of due process might be considered 

although it is not always included in the list of requirements.113  These requirements are seen 

to be part of customary international law and are also contained in most treaties. Although, 

case-law regarding the matter is less prominent than before, it is still important, and tribunals 

are willing to investigate thoroughly whether the requirements for a legal expropriation are 

met.114 

 

4.1 The Conditions for Legal Expropriation  

4.1.1 Public Purpose 

The first requirement for a legal expropriation, is that a state must act in the interest of the 

general public.115 As a state’s role is to serve the greater public, it is entitled to expropriate if 

the interests of the public are greater than an individual’s right of property. This can be more 

difficult in practice, as who is better placed to judge what is in the public interest of a country 

than the state itself?116 Therefore, arbitrators have often been very reluctant to second-guess 

the opinion of a state’s public purpose.117 As was evident in the Shufeldt Claim where an 

arbitrator said that: “It was perfectly competent for the Government of Guatemala to enact any 

decree they like and for any reason they see fit, and such reasons are no concern of this 

tribunal.”118 
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However, some believe it is controversial that this decision lies in the hands of the state 

when a decision to expropriate can bring commercial benefits to the state while harming the 

foreign investor. The reality is that the scope of what is considered a public purpose is wide. 

This raises the question when does the public purpose test fail? That is for an arbitral tribunal 

to decide but previous results have indicated that should a government take a property of an 

investor in retaliation; for personal enrichment of the host’s leaders; or for obvious economic 

gain with no obvious sign for a public purpose, then the public purpose requirement should not 

be met.119  

In the case of nationalisation of a certain sector or industry, which is often related to 

the use of natural resource, it has been found to be a legal public purpose. Such as in the Amoco 

International Finance Corp v Iran when the new Iranian Government, after the Islamic 

Revolution, decided to nationalise the oil industry of Iran thereby annulling any oil and gas 

industry contracts including that of Amoco. The Tribunal believed that the Iranian Government 

had a clear public purpose and found no reason that the expropriation was unlawful.120 If a 

single investor‘s investment is expropriated or it is directed towards one nationality in 

particular then different rules might apply. For example, in the British Petroleum v Libya, the 

arbitrator believed Libya had failed the public purpose test as the expropriation was politically 

motivated as an act of retaliation for a British foreign policy decision.121 Meanwhile, in the 

ADC v Hungary the arbitrator found that Hungary‘s motivation for the expropriation was 

financially motivated and therefore illegal.122 Consequently, tribunals investigate matters 

further now than before when government‘s fail to explain their public purpose claims. For 

example, if there was a necessity of public interest behind an expropriation instead of only 

inquiring whether a nationalisation program fulfilled the requirement, c.f. British Caribbean 

Bank England v Belize. The tribunal believed that the avoidance or delay of the repayment 

which the claimant was contractually entitled to and the personal vendetta against Lord 

Michael Ashcroft who owned the bank, meant that these measures could not be seen as serving 

a public purpose.123   

Nowadays, tribunal‘s seem more willing to properly investigate whether a public 

purpose is behind a particular expropriation than before while at the same time leaving space 
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for state‘s to decide what is in its best interests. At the same time, it is doubtful that they would 

accuse a state of only referring to a term without cause except in clear cases.124   

 

4.1.2 Due Process 

The second requirement for legal expropriation is that it must be carried out in accordance with 

the principles of due process. It is seen as an expression of the minimum standard under 

customary international law and of the requirement of fair and equitable treatment.125 

Therefore, it has been debated whether this is an indirect requirement. As the status of due 

process as customary law is questionable and should there be no mention of this requirement 

in a treaty, then a respondent may feel that there is no obligation at all. Some scholars feel that 

this condition raises mostly procedural requirements rather than substantive, hence protecting 

the investor‘s rights to the rule of law throughout the expropriation period. Administrative 

actions are often the focus of due process claims by expropriated investors.126  

 The case-law on this second requirement is limited. An example case is Goetz v Burundi 

where an ICSID tribunal was faced with the issue whether an expropriatory measure complied 

with the legality requirement laid down in the applicable BIT. There the tribunal made the 

following statement on this requirement: 

„[…] to be internationally lawful, the measure must not only be supported by valid 

reasons, it must also have been taken in accordance with a lawful procedure“127 

Another case-law example is the case of Guaracachi America and Rurelec v Bolivia,128 where 

an arbitrator named three basic elements that a host state had to fulfill to satisfy the requirement 

of due process.129 These elements were 

1. “[The host‘s action[ must be reasoned – i.e. accompanied by a justification of its key 

features[…] 

2. Both the act and its reasons must be formally communicated to the individual. 

3. The legal procedure in question should allow the individual, after being notified of such 

reasons, to be hears before the State adopts its final decision (i.e. sets the final fair 

value).“130 
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4.1.3 Non-Discrimination 

The third requirement for a legal expropriation, speaks of non-discrimination, which prohibits 

a host from treating investors unequally or in a discriminatory manner. This principle is 

especially important in international law. This rule ensures competitive equality between 

comparable economic actors. In investment law, this principle means that foreign investors 

must be offered the same treatment as nationals alongside the most favoured nation 

treatment.131 The burden of proof for discrimination in expropriation cases is seen to lie with 

the complaining investors even though some tribunals have been shifting the burden to the 

expropriating state.132  

In relation to expropriation, a host state that only expropriates the property of foreigners 

or only property of one group of foreigners is violating the principle of non-discrimination. A 

clear example of this can be found in ADC v Hungary133, where Hungary‘s actions to 

expropriate the property of a foreign company while resisting to do so with the property of the 

national firm were found discriminatory.134 However, if one foreign investor is expropriated 

while another one is not, that does not mean that the actions were discriminatory if adequate 

reasons were found for the different scenarios. The Aminoil case illustrates this matter when 

the tribunal found no unlawful discrimination even though the US claimant had been 

expropriated while a non-US oil company (Arabian Oil) had not. The tribunal believed there 

to be adequate reasons for not nationalising Arabian Oil and while Aminoil was expropriated 

it was never suggested that it was based on its American nationality. 135  

Host states have an obligation to disregard an investor‘s personal characteristics when 

expropriating properties. This rule, which is a general principle of international law, and has a 

link with human rights means that states are prohibited from discriminating individuals on the 

basis of race, colour, sex, religion, political opinions etc.136 Hence, Nazi Germany‘s policy 

which saw systematic taking of Jewish property is regarded as discriminatory and therefore 

illegal expropriation.137 Such expropriations are also believed to lack public purpose.138 On the 

other hand, all rules have an exception which proves them. The exception is applicable in 
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instances where governments are required to redistribute assets to historically disadvantaged 

groups to achieve equality within a society. Such incidents occurred post World War II in 

newly independent states of Africa and Asia.  However, this remained controversial with 

scholars who argued whether this should be permitted or not, while others believed this 

necessary to prevent inequalities in newly independent states.139 

 

4.1.4 Compensation 

The fourth and final requirement for legal expropriation, and for the investor‘s the most 

important, is that of compensation. Even though expropriation is otherwise considered legal it 

will still require compensation to be paid, with its exact amount depending on the terms of the 

treaty or on the customary law of expropriations or on both. When considering the amount of 

compensation due, three elements must be considered: was the expropriation legal? If so, what 

is the measure of compensation for a legal expropriation? And what is the value of the 

expropriated investment?140 

Traditionally, a host state is required to pay compensation in international law even 

though the law does not specify the nature of compensation. As mentioned in chapter two, 

many BITs and other international investment agreements, for example the ECT, incorporate 

the Hull formula requiring the expropriating state to pay prompt, adequate and effective 

compensation. However, according to another primary source of international investment law, 

namely in customary international law, there is a lack of consensus on the matter and therefore 

the Hull Formula cannot amount to a customary international rule.141 As lex specialis, tribunals 

will, in some instances, be obligated to apply treaty provisions over differing customary 

international law rules.142 Nevertheless, the general opinion seems to be that at least some 

compensation is required in case of expropriation, according to customary international law. 

While treaty law often demands the Hull Formula, there are others who simply call for just 

compensation, while other demands appropriate compensation.143  

The arbitral practice on appropriate compensation is modest compared to the intense 

political and legal debate the matter has caused. According to both treaty law and general 
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international law, tribunals seem to have confirmed that states are obliged to pay 

compensation.144 This was confirmed in the ICSID tribunal, Benvenuti & Bonfant: 

“[the] principle of compensation in case of nationalization is in accordance with the 

Congolese constitution and constitutes one of generally recognized principles of 

international law […].“145 

Tribunals have also investigated whether compensation needs to be paid prior to a case. 

According to case-law it seems sufficient that another provision of compensation or an offer 

of such, is sufficient to satisfy this requirement. Especially, should the exact amount still be up 

for debate. The Amoco case proved that if a possibility of compensation exists, a special offer 

does not need to be in place. This view has also been confirmed by ICSID tribunals. The Goetz 

case highlighted that even though compensation has not been paid it does not necessarily mean 

that the expropriation is illegal.146  

Jurisprudence has confirmed the general obligation to provide compensation for 

expropriation, whether that is based on treaty law or general international law. At the end of 

the day, with detailed rules on the level of compensation as well as valuation methods 

concerning expropriated property provided by treaties, the topic of the amount of compensation 

is less noticeable than the politicized debate indicates.147   

 

4.2 Illegal Expropriation 

The main consequence of an investment being expropriated illegally is that the measure for 

damages is different. As part of customary international law, a state is believed to have a duty 

to compensate wronged individuals. Therefore, in illegal expropriation cases a state will be 

required to pay the investor reparations as form of compensation. 148  A well-known 

statement regarding this rule, may be found in the 1928 Chorzow Factory case: 

”[…] reparation must, as far as possible, wipe out all the consequences of the illegal act 

and re-establish the situation which would, in all probability, have existed if that act 

had not been committed.“149  

Here, reparations refer to theoretically giving back the property. However, it is unlikely to be 

possible, and hence the state would become required to wipe out the effects of the illegality by 
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offering financial compensation.150 Even though investment tribunals are reluctant to question 

the provisions of Articles on State Responsibility151, there are those who believe a tribunal 

lacks the capacity to order a state to return the actual property to the investor. The tribunal in 

Sistem Muhendislik v Kyrgyz Republicmade reservations along such lines.152   

 It is generally believed that compensation for illegal expropriations are higher than for 

those made legally.153 The reparations, which are not punitive damages, are expected to cover 

future profits and any consequential damages alongside the current value of the investment. 

The tribunal in Siemens AG v Argentina referred to this when Siemens was awarded 

compensation for illegal expropriation in Argentina.154  

 

4.3 Exceptions Proving the Rule 

In the years from 1970 until the 2010s there were fewer direct expropriation cases due to the 

shift to indirect expropriation. However, there are always exceptions which prove the rule such 

as the 1979 Iranian nationalisation of banks and insurance companies and the 1990s case of 

Sedelmayer v Russia where a presidential decree constituted an act of direct expropriation.155 

Other more recent exceptions include the latest developments in Bolivia156 and Venezuela157 

where governments look to take over the energy sector, perhaps signalling a move back to 

direct expropriation.158 Furthermore, recent exceptions have not been limited to the energy 

sector as evident in, for example, Georg Gavrilovic v Croatia and Olin v Libya cases.159 
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5 Indirect Expropriation 

5.1 Indirect Expropriation  

The unwillingness of states to risk their investment by taking direct expropriation, as countries 

are increasingly dependent on foreign investment has caused indirect expropriations to become 

more important than ever. Today, international investment agreements provisions on 

expropriation generally include both direct and indirect expropriations within the same 

article.160  

One of the reasons for the increased importance of both indirect and creeping 

expropriation is the surge in BITs, as previously mentioned. BITs are agreements establishing 

the terms and conditions for private investment by nationals and companies of one state in 

another.161 They contain substantive standards for the protection of investment and investors. 

Among those is the right to fair and equitable treatment and protection from expropriation.162 

States, which have signed BIT agreements, are therefore more likely to deny actions that have 

resulted in expropriation of investments. A typical feature of an indirect expropriation is that 

the state will deny the existence of an expropriation and will not contemplate the payment of 

compensation. Some scholars believe that for policy reasons, arbitral tribunals are more likely 

to find a breach of the FET standard rather than of indirect expropriation. Especially, where 

the investor remains in control of its investments and where it has not undergone a substantial 
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or total deprivation of those investments. The purpose of the FET clause is to fill gaps which 

may be left by a more specific standard, in order to obtain the level of investor protection 

intended by the parties with the treaties in question.163  

The arbitral tribunals have demonstrated this in several cases. In National Grid v 

Argentina164 the tribunal found that neither had there been a direct expropriation nor an indirect 

one as the investor remained in control of its investment and directed in its day-to-day 

operations. Nevertheless, the tribunal found that Argentina had breached its BIT obligations to 

provide fair and equitable treatment as well as protection and constant security and awarded 

damages to National Grid. The UNCITRAL arbitral tribunal came to a similar conclusion in 

BG v Argentina.165 It must be noted that outside the Argentina cases, tribunals had increasingly 

started to accept that there had been a breach of indirect expropriation, a view observed by 

Professors Reisman and Sloan before the numerous arbitral proceedings against Argentina had 

been decided: 

“tribunals have increasingly accepted that the expropriation must be analysed in 

consequential rather than in formal terms. What matters is the effect of governmental 

conduct – whether malfeasance, misfeasance, or nonfeasance, or some combination of 

the three- on foreign property rights or control over an investment, not whether the state 

promulgates a formal decree or otherwise expressly proclaims its intent to expropriate. 

For the purposed of state responsibility and the obligation to make adequate reparation, 

international law does not distinguish between direct and indirect expropriations.“166 

In Goetz v Burundi the arbitral tribunal found that a revocation of a free trade zone in Burundi, 

without a formal taking of the investor‘s property, to be a measure having similar effect to 

expropriation for the purpose of the Belgium-Burundi BIT and thus constituted indirect 

expropriation. 167 The same applied in Middle East Cement v Egypt where an ICSID tribunal 

found that indirect expropriation had taken place. The Egyptian Government had prohibited 

the import of cement which was crucial to the investor‘s cement distribution in Egypt.168 

When considering what actions amount to indirect expropriation it is generally believed 

that measures, short of an actual taking, result in the effective loss of management, use or 

control, or a significant depreciation of the value of the assets of a foreign investor. Despite 

various attempts to clarify and differentiate between different types of indirect expropriations, 

                                                      
163 ibid 132; Sempra v Argentina, ICSID Case No ARB/02/16, Award (28 September 2007), para 297.. 
164 National Grid plc. v The Argentina Republic, UNCITRAL Case No 1:09-cv-00248-RBW (3 November 

2008), paras 150,155, 179.   
165 BG Group v Argentina, UNCITRAL Case No 1:08-cv00485-RBW, Award, (24th of December 2007), para 

310.  
166 W.Michael Reisman and Robert D. Sloane, Indirect Expropriation and its Valuation in the BIT Generation 

(2003) 74. British Yearbook of International Law 115, 121. 
167 Goetz and Others v Republic of Burundi, ICSID Case No. ARB/95/3, Award (10 February 1999).  
168 Middle East Cement. v. Egypt, ICSID Case No. ARB/99/6, Award (12 April 2002), para 164. 



40 

 

it seems as though the term is often used interchangeably with expressions such as de facto, 

disguised, constructive, regulatory, consequential, or creeping.169  

 

5.1.1 Creeping Expropriation 

Creeping expropriation is a form of indirect expropriation which takes place through series of 

actions, none of which might qualify as an expropriation by itself, but the aggregate effect of 

which is to destroy the value of the investment.170 Reisman and Sloan believe that this type of 

expropriation is important in relation to awards for the expropriation during times when there 

are increasingly more BITs being concluded.171 Several international documents refer to 

creeping expropriations such as the World Investment Report 2003 and the Restatement of the 

Foreign Relations Law of the United States.172  

Practice has recognized the phenomenon of creeping expropriation on a number of 

occasions. In the Generation Ukraine v Ukraine, a case concerning a construction project for 

an office building, the relevance of the concept was confirmed although it was denied 

application for that particular case. The principle complaint was the failure by the Kyiv City 

State Administration to issue the necessary lease agreements. The claimant stated that this was 

the final stage in a series of acts amounting to creeping expropriation. The Tribunal rejected 

the claim because the investment did not exist at the relevant time and therefore could not be 

expropriation.  It was also found that the conduct of the administration did not come close to 

creating a persistent or irreparable obstacle to the Claimant‘s use, enjoyment or disposal of its 

investment. 173  

In Tradex v Albania the Claimant had alleged an expropriation of its agricultural 

investment mainly through announcement by politicians concerning a future land reform as 

well as by the destruction of crops and the occupation of its land by villagers.  The tribunal 

started by looking at the various damaging acts individually and then stated: 

“..has come to the conclusion that none of the single decisions and events alleged by 

Tradex constitute an expropriation can indeed be qualified by the Tribunal as 

expropriation, it might still be possible that, and the Tribunal therefore, has to examine 

and evaluate hereafter whether the combination of the decisions and events can be 

qualified as expropriation of Trade foreign investment in a long, step-by-step process 

by Albania“174 
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For this particular case, the tribunal believed that even combined events in the case did not 

qualify as an expropriation mainly because the acts of the villagers could not be attributed to 

the Albanian government.175  

In Tecmed v Mexico a distinction is made between a creeping and de facto 

expropriation. The tribunal believed that the revocation of a license for the operation of a 

landfill had violated an article of the Mexico-Spain BIT protecting investors from expropriation 

or equivalent measures. It was concluded that although these are usually found in a broader 

concept of indirect expropriation and although both methods could take place by means of a 

broad number of actions, they had to be examined on a case-by-case basis to conclude if one 

of such expropriations had taken place.176  

In the law of State responsibility creeping expropriation has a counterpart, Article 15 

of the ILC‘s concerns breaches consisting of a composite act. Creeping expropriation as a 

concept requires the existence of a composite act.177 Bothcomposite act and creeping 

expropriation require a series of actions which occur over a certain period of time defined as a 

whole as wrongful. Therefore, to establish a creeping expropriation claim a composite act is 

required as confirmed by the Siemens case. In Siemens v Argentina, a German corporation, had 

entered into a six-year agreement for the provisions of services related to immigration control, 

personal identification and electoral information technology systems. However, after a series 

of postponements of the project, suspensions of Siemens profitable activities, the project was 

eventually cancelled which led to Siemens initiating ICSID arbitral proceedings under the 

Argentina-Germany BIT. The tribunal came to the conclusion that this had amounted to an 

expropriation. It went on to explain that creeping expropriation takes place in steps, and while 

each step has an adverse effect it is not in itself an illegal act. However, the last step in creeping 

expropriation can be considered as the straw that breaks the camel‘s back. 178  

  

5.1.1.1 Omissions  

The case-law concerning creeping expropriations shows that an indirect expropriation may 

result from series of acts and omissions. However, case-law shows that tribunals have been 

unable to agree whether omissions alone may amount to expropriation. On one hand, some 
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tribunals, such as the ICSID Tribunal in the Amco case, found that omissions may amount to 

expropriation179. The tribunal said that: 

“Expropriation in international law also exists merely by the state withdrawing the 

protection of its courts from the owner expropriated, and tacitly allowing a de facto 

possessor to remain in possession of the thing seized, as did the Roman praetor in 

allowing longi temporis praescripto.”180  

On the other hand, the ICSID Tribunal in the Olguin v Paraguay case, openly rejected the idea 

that an expropriation may take place via omissions. The tribunal stated:  

“Expropriation therefore requires a teleologically driven action for it to occur; 

omissions, however egregious they may be, are not sufficient for it to take place.”181  

 

5.1.2 De Facto or Consequential Expropriation 

Another form of indirect expropriation, sometimes referred to without a specification to its 

character, is de facto or consequential expropriation. It is a more recent invention created by, 

principally, international law scholars. De facto expropriation is similar to regulatory 

expropriation but that has not stopped scholars from grouping certain types of activities within 

the form of de facto expropriation.182 The phrase has been defined by the scholars Reisman and 

Sloane as involving: 

“Deprivations of the economic value of a foreign investment, which within the legal 

regime established by a BIT, must be deemed expropriatory because of their casual 

links to failures of the host state to fulfil its paramount obligations to establish and 

maintain an appropriate legal, administrative, and regulatory formative framework for 

foreign investment.”183  

Furthermore, this type of expropriation is believed to be caused by the wrongful act of the state 

although the host state may not have had an intent to expropriate. Criminal intent has never 

been a requirement for establishing a host state’s responsibility to pay compensation for 

expropriation. However, a display of intent does provide a tribunal with a useful distinction in 

spite of the fact that these forms of expropriation lack such distinctions.184  

 In the Rainbow Warrior case185, while the tribunal was in line with international 

jurisprudence regarding matters concerning public international law, it formed a new 

development in foreign investment law. This may lead foreign investors to turn to ICSID and 
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other international arbitration mechanisms asking for preventative measures before an 

expropriation has taken place.186 

 

5.1.3 Regulatory Expropriation 

If the economic value of an asset owned by the foreign investor is sufficiently affected, by a 

measure taken by the host government for regulatory purposes, then such a measure will be 

considered as a regulatory expropriation. This is another form of indirect expropriation. The 

main difficulty concerning this matter is to distinguish between regulatory measures pursued 

for legitimate objectives and regulatory expropriation requiring compensation. A requirement 

for the latter is that the measure taken is a discriminatory one. Meanwhile, the goal for a non-

discriminatory regulatory measure is to protect legitimate public welfare objectives and 

therefore it does not necessarily amount to regulatory expropriation. Thus, regulatory measures 

to protect the environment can be found in many BITs and RTAs today, for example Article 

10.12 of the FTA between Chile and the US or Article 10.11 of CAFTA.187  

 

5.1.3.1 Distinguishing Compensable from Non-Compensable Regulation? 

In 1961 the Harvard Draft Convention on the International Responsibility of States for Injuries 

to Aliens acknowledged the following categories of non-compensable expropriations: 

“An uncompensated taking of an alien property or a deprivation of the use or enjoyment 

of property of an alien which results from the execution of tax laws; from a general 

change in the value of currency; from the action of the competent authorities of the 

State in the maintenance of public order, health or morality; or from the valid exercise 

of belligerent rights or otherwise incidental to the normal operation of the laws of the 

State shall not be considered wrongful.”188 

The tribunal in Saluka v Czech Republic189 felt that this provision represented customary 

international law. However, the Tribunal noted the following four important exceptions to this 

rule: 

“An uncompensated taking of the sort referred to shall not be considered unlawful provided 

that: 

(a) It is not a clear and discriminatory of the law of the State concerned;  

(b) It is not the result of a violation of any provision of Articles 6 to 8 [of the draft 

Convention];  

(c) It is not an unreasonable departure from the principles of justice recognised by the 

principal legal systems of the world; 
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(d) It is not an abuse of the powers specified in this paragraph for the purpose of 

depriving an alien of his property.”190  

Furthermore, the tribunal added: 

“[T]hese exceptions do not, in any way, weaken the principle that certain takings or 

deprivations are non-compensable. They merely remind the legislator or, indeed, the 

adjudicator, that the so-called police power exception is not absolute.”191 

It is worth considering that the police powers doctrine has also been defined more broadly in 

the 1967 OECD Draft Convention192 on the Protection of Foreign Property and case-law, for 

example, the Methanex case.193  

 In this context, it is worth noting that the vast majority of BITs and model BITs do not 

refer to non-compensable regulatory measures. Therefore, BITs offer no instructions on how 

to differentiate compensable from non-compensable regulation, nor do they specifically 

recognize that states may adopt non-compensable regulation. Recently, some new BITs that 

have entered into force have contained a reference to the police powers doctrine while most 

follow the traditional approach.  It is, nevertheless, important to note that while no exact 

reference is made to non-compensable regulations in BIT, it does not mean that states cannot 

regulate as it is a part of their sovereign rights and not all such measures should render states 

to compensate.194   

 

5.1.3.2 The Police Powers Doctrine  

The so-called police powers doctrine enables states to enact regulatory measures, that can 

potentially deprive an investor of his property, without it amounting to indirect expropriation 

or requiring the state to compensate. Indeed, such regulations are often made in the name of 

public policy; that is to maintain public order, for the protection of public health and the 

environment and taxation.195 

 The Police Powers Doctrine has a long history, especially in connection with the United 

States where the Supreme Court refers to it as early as 1915. The doctrine gained momentum 

in the second half of the 20th century, noticeably with the Iran-US Claims Tribunal. 

Furthermore, the United States have concluded several international investment agreements 
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where the police powers exception for a non-compensable regulation is explicitly noted. In 

recent years the doctrine has faced increased criticism which has resulted in its review.196 

 The scope of the state’s police powers doctrine is not without limitation197. Otherwise, 

states might use it as an excuse to set regulations best suiting them with little regard for the 

investor. There are some general guiding principles that assist with interpreting its scope. 

Firstly, its application should only apply to the most serious issues of public policy. Secondly, 

the doctrine covers only reasonable, good faith and non-discriminatory exercise of police 

power. Finally, there is a new tendency regarding the application of the state’s police power’s 

doctrine. Instead of the strict application where every measure, defined to fall under the scope 

of the policy, became immune from indirect expropriation, there is now a softer approach 

which entails combining the strict approach with the balanced interests of both parties 

involved.198 Additionally, the intention of a state might assist or even play an important role 

when evaluating whether a measure has both a regulatory character and if it falls within the 

police powers of a state.199  

The case-law concerning the police powers doctrine has varied. Some tribunals have 

invoked it but not upheld it, others have taken it into account without expressively referring to 

it such as in the Methanex case200. Alternatively, there are tribunals, both previously and 

recently, that have supported the doctrine such as SD Myers v Canada201, Chemtura v 

Canada202 and AWG v Argentina203 although the decision in that case was based on the fact 

that there was no substantial deprivation to begin with. Intriguingly, the Feldman v Mexico204 

exemplified the softer approach when it took into account all circumstances when evaluating 

whether the measure could fall under the police powers or if it amounted to an indirect 

expropriation.205  

The perception of the police power’s doctrine seems to be changing in international 

investment law. While before it was more generally accepted that state’s police powers would 

exempt regulatory measures from being compensable, such complete guarantee no longer 

                                                      
196 Catharine Titi,´Police Powers Doctrine and International Investment Law´ Gattini A, Tanzi A, Fontanelli F 

(eds), General Principles of Law and International Investment Arbitration (Brill, 2018) 326. 
197 ibid. 
198 ibid 325-326. 
199 Ibid. 
200 Methanex (n 192), para 7. 
201 SD Myers Inc v Canada, UNCITRAL, Partial Award (13 November 2000), para 281. 
202 Chemtura Corporation v Canda, UNCITRAL, Award, (2 August 2010), para 266. 
203 Anglian Water Group (AWG) v Argentina, UNCITRAL, Decision on Liability (30 July 2010), para 139. 
204 Marvin Feldman v Mexico, ICSID Case No ARB(AF)/99/1, Award, (16 December 2002), para 103. 
205 Tit (n 195) 334-335 



46 

 

exists.206 Currently, it seems the balanced approach will be necessary, not only in regard to the 

police power’s doctrine but also to differentiate between a compensable and a non-

compensable regulation.207 However, that does not answer questions such as what criteria 

should be taken into account and how much weight each criterion should carry. Tribunals may 

look to the intent of a state when enabling such regulations and whether it safeguarded an 

investor’s legitimate and reasonable expectations for fair and equitable treatment.208 

Furthermore, it seems evident that certain topics are more likely to fall under the police powers 

of a state. Generally, those topics are often the most fundamental such as human rights or regard 

key issues in today’s political climate such as environmental policies.209 

 

5.1.3.3 Legal Taxation or Indirect Expropriation? 

Historically, it is in the time of unrest when investors are most likely to experience 

expropriation in the form of legally camouflaged taxation, as was evident in the years 

surrounding both world wars. This phenomenon is also well known when either authoritarians 

or regimes, fuelled by ideological or racist agenda, are in power, as they use tax measures as 

political tools.  Moreover, taxes or tax measures provide governments with income which they 

use to fund a country’s infrastructure and thus a state is unlikely to accept interference in its 

fundamental policies by alternative parties.210  

 There is never more tension between the protection of investor’s rights on the other 

hand and the taxing power of governmentsthan when it comes to expropriatory tax provisions 

of modern investment treaties. Especially, since modern tax systems are complex which leave 

them unsure to guarantee all aspects of fair and equitable treatment. Therefore, the modern-

day investor should come to expect that tax changes could occasionally occur and it is not 

unusual for taxes or tax measures to be burdensome. However, it will be harder for investors 

to accept an unexpected governmental action that disappoints the legitimate expectation of an 

investor and will erase all or most of the economic value of the investment. Such actions by a 

government could come either in the form of a new measure taking place or a continuation of 

an existing measure which had been due to discontinue.211 The Barcelona Traction212 and the 
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Yukos cases213 highlight such events when the governments in question destroyed the economic 

value of investments by tax measures even though these measures first seemed to be a proper 

application of tax.  

 Careful approach among OECD member states to tax claims was also evident in the 

incomplete provisions of the 1998 draft MAI concerning confiscatory tax claims. Nevertheless, 

the provisions highlight that certain facts should be taken into consideration such as: whether 

the taxation measure is within the bounds of internationally recognized tax policies, whether 

the measure applies to all taxpayers or whether a particular one is singled out as discrimination 

might increase the likelihood of a tax amounting to indirect expropriation.214  

 There have been recent efforts in BITs, mainly US and Canadian BITs, to develop a 

specific criteria in order to distinguish between legitimate tax regulation and indirect 

expropriation. Such criteria has been developed in liaison with comparative constitutional law 

that already had a developed set of criteria. In general, there are three factors taken into account: 

firstly, the substantial deprivation that took place, secondly, disappointment of legitimate 

expectations of the investor and, thirdly, the character of the governmental measure. This three-

level test can currently also be found in new BITs and arbitral jurisprudence.215  

 

5.1.4 Partial Expropriation 

The possibility of an expropriation of particular rights, that formed part of an overall business 

operation without looking at the issue of control over the entire investment, has been accepted 

by various tribunals.216 Such was the case in Middle East Cement v Egypt.217 The investor had 

obtained an import licence for cement and had operated a ship. Subsequently, Egypt took 

measures that hindered the investor from using its licence and eventually seized and auctioned 

the ship. The investor made several claims of expropriation, among them regarding the 

importing licence and ownership of the ship, which where looked at separately by the tribunal. 

Thus, the tribunal found that the licence qualified as an investment and the measures which 

hindered the use of the licence amounted to expropriation.218 A similar decision was reached 

in Eureko v Poland where a tribunal found that the right to acquire further shares constituted 

assets and could therefore be expropriated separately.219 
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 However, the tribunal in Grand River v United States seemed to reject this view as it 

believed the rules of NAFTA meant that only an expropriation of investment as a whole would 

fall under the rules of the Treaty.220 This view has been criticized as being too narrow and case-

law seems to highlight the possibility that the Tribunal failed to distinguish between the 

questions of the definition of a taking and the extent to which an investment may have been 

expropriated.221  

5.2 Elements Indicating Indirect Expropriation  

The principle question in the law of expropriation today is whether it occurred in the first place. 

More specifically, what measures amount to, the now more prevalent, indirect expropriation.222 

One of the differences between direct and indirect expropriation is the type of property affected 

by it. While “direct expropriations take away the right of ownership or possession, indirect 

takes away other property rights, either tangible or intangible – including claims to payment 

and rights to participate in a project, possible the expectations of profit, and arguably good-

will.”223  

Meanwhile, a current difficulty within international investment law is differentiating 

between indirect expropriation and a regulation that affects property rights, as such regulations 

are non-compensable.224  

Therefore, it is generally believed that identification of indirect expropriation will 

depend on a case-by-case analysis, as was supported by the Feldman case and the 2004 

Canadian Model BIT. Nevertheless, decision-makers can now use certain abstract legal rules 

for guidance when they examine whether or not indirect expropriation has taken place.225 

 

5.2.1 Intensity of Interference with Property Rights 

It is generally agreed that a certain degree or level of interference with property rights must be 

reached in order to constitute indirect expropriation. The issue lies in establishing the exact 

level of interference, as at least a substantial loss of control226 or value or severe economic 
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impact227 is required. In the Revere Copper case, the tribunal found that indirect expropriation 

had taken place as the investor was no longer effectively in control of the use and operation, 

although formal ownership remained intact.228  

Similarly, the Iran-US Claims Tribunal found indirect expropriation based on the 

interference with property rights in several cases, as in the Starret Housing and Tippetts cases. 

In the first case, the appointment of an Iranian manager to the housing project was sufficient 

interference to constitute as expropriation according to the tribunal.229 Meanwhile, in the latter 

case, a similar situation was held to be insufficient for the tribunal to amount to expropriation. 

The Tribunal instead focused on the actions of the government-appointed manager. His actions, 

to cease answering letters and telexes and to avoid any communication, ended the cooperation 

and thus deprived the Claimant of his property interest.230 The Tribunal also reviewed different 

subjects, such as bank accounts in the Sea-Land case, when it denied that a refusal to convert 

deposits from Rials to US dollars constituted an indirect expropriation. Especially so, 

considering that the bank account was still in place and available in Rials.231  

The NAFTA Tribunal set forward a certain standard, in regard to the magnitude or 

severity required to qualify as indirect expropriation232, in the Pope&Talbot case where it held: 

“[t]he Harvard Draft defines the standard as requiring interference that would justify an 

interference that the owner will not be able to use, enjoy, or dispose of the property. 

The Restatement, in addressing the question whether regulation may be considered 

expropriation, speaks of action that is confiscatory, or that prevents, unreasonably 

interferes with, or unduly delays, effective enjoyment of an alien’s property… under 

international law, expropriation requires a substantial deprivation.“233 

After reviewing the aspects of the case, the Tribunal concluded that the interference could not 

amount to an indirect expropriation. The standard set forth in Pope&Talbot has been endorsed 

in other cases such as the Occidental case and in the ICSID’s tribunal in the CMS case.234   

 The issue of whether an indirect expropriation had occurred by a regulatory action was 

reviewed in the Feldman case. The investor effectively lost the ability to export cigarettes and 
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receive any profits from such activity, due to the Mexican measures which denied certain tax 

refunds. However, as the regulatory action did not deprive the investor of the control of his 

investment nor interfered directly in internal operations, the interference was not considered 

significant enough.235 

 

5.2.2 Expropriotory Measures Need Not Benefit the State 

The Iran-US Claims Tribunal acknowledged that expropriation could take place without 

measures which would benefit the expropriating state, by preferring the term “deprivation” 

over the term “taking”. The reason behind this preference is that taking might imply acquiring 

something of value, which the Tribunal felt was not required. This stance is now widely 

supported.236 Meanwhile, other tribunals such as NAFTA and the ECtHR, have found that 

expropriation may take place to the benefit of a third party.237  

 However, some tribunals have deviated from this approach such as Lauder v Czech 

Republic and the ICSID case of Olguin v Paraguay.238 In the latter case, the ICSID tribunal 

required an acquisition or appropriation in order to find expropriation. The tribunal held that: 

“For an expropriation to occur, there must be actions that can be considered reasonably 

appropriate for producing the effect of depriving the affected party of the property it 

owns, in such a way that whoever performs those actions will acquire, directly or 

indirectly, control, or at least the fruits of the expropriated property.”239 

Meanwhile, the Tecmed tribunal emphasized that it is the effect on the investor, not the benefit 

to the state, which is key when examining whether expropriation has taken place or not.240  

 

5.2.3 Effect on Investor as Main Criterion – The Sole Effect Doctrine 

The effect of a governmental action, rather than its purpose or intent, is generally considered 

the most significant criterion, in case-law, when deciding whether or not measures amount to 

indirect expropriation.241 This approach was called the Solo Effect Doctrine by Professor 

Dolzer due to its importance.242 This doctrine, which was already noticeable in the Norwegian 

                                                      
235 Marvin Feldman v Mexico, ICSID Case No ARB(AF)99/1, Award (30 August 2000), para 100, 152. 
236 Tippetts et al v TAMS-AFFA Consulting Engineers of Iran (29 June 1984) 6 Iran-US CTR 219, para 225. 
237 eg, SD Myers v Canada, UNCITRAL, Partial Award (13 November 2000), para 280; James v United 

Kingdom, 8 European Human Rights Reports 123-64 (1986), Judgement of 21 February 1986, Ser A No 98, 

para 39. 
238 Lauder v Czech Republic, UNCITRAL, Award (3 September 2001), para 203; Olguin v Paraguay, ICSID 

Case No ARB/98/5, Award (26 July 2001), para 84. 
239 Ibid 
240 Técnicas Medioambientales Tecmed SA v The United Mexican States, ICSID Case No ARB(AF)/00/2, 

Award (29 May 2003), paras 113, 115. 
241 Schreuer (n 250) 108, 145. 
242 R. Dolzer, ´Indirect Expropriations: New Developments? 11 NYU Environmental Law Journal (2002) 79. 
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Shipowners and the Chorzow Factory case243, became more prominent in the Iran-US Claims 

Tribunal.244 In the Tippetts case, the Iran-US Claims tribunal noted:  

“The intent of the government is less important than the effects of the measures on the 

owner, and the form of the measures of control or interference is less important than 

the reality of their impact.”245  

This was supported by the same tribunal in the Phelps Dodge case. The tribunal held that while 

the motivations behind a measure were acceptable, it could not alter the fact that it was 

expropriatory246: 

 “The Tribunal fully understands the reasons why the Respondent felt compelled to 

protect its interests through this transfer of management, and the Tribunal understands 

the financial, economic and social concerns that inspired the law pursuant to which it 

acted, but those reasons and concerns cannot relieve the Respondent of the obligation 

to compensate Phelps Dodge for its loss.”247  

The Tribunal’s words could be considered as a critique of the police powers doctrine or at least 

a support of the sole effect doctrine over it. Such a critique was evident in the Pope & Talbot 

v Canada, one of the early decisions on the sole effect doctrine by UNCITRAL. The tribunal 

found the interference insufficient to be considered as expropriation. However, the tribunal 

criticised the police powers doctrine in its absolute form, by noting that: 

 “a blanket exception for regulatory measures would create a gaping loophole in 

international protections against expropriation.”248  

Therefore, this has led to a softer approach in international investment agreements and recent 

arbitral case-law concerning the police powers doctrine.249  

The Sea-Land case is a noticeable exception, in the case-law of the Iran-US Claims 

Tribunal, where the Tribunal emphasized the importance of a government’s motivation. 

Although, one explanation for this difference could be the fact that the Sea-Land case centered 

on omissions by the governments, and in such cases, intent may be needed to prove or indicate 

an expropriatory character.250 However, the Generation Ukraine case has since proven that 

even in cases of omissions, an intent by the government to expropriate is not regularly required. 

Should there be a clear evidence of intent to expropriate then that could assist tribunals with 

their evaluation of the case.251  
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 Subsequently, a significant case-law on the sole effect doctrine based on BITs, NAFTA 

and ECT has evolved. The ICSID Tribunals have examined such matters as in the Santa Elena 

case and Tecmed.252  

 To conclude, it is the degree of interference or the effect a measure has on an investor, 

which is the main criterion to determine whether or not an expropriation has occurred.  Such 

an interference must radically or substantially deprive the owner of his rights. Even though, a 

partial expropriation can take place, it cannot occur if the barrier to the utilization of an 

investment is a limited one. There must be a persistent or an irreversible barrier to the use of 

an investment for it to amount to an expropriation.253 

 

5.2.4 Legality, Transparency and Consistency 

A requirement included in many investment treaties states that expropriatory measures must 

be carried out as provided by law. This element has been emphasized, since the late 1990s, by 

the ECtHR. This requirement can be interpreted in a way that courts should grant legislative 

acts more weight than measures determined by administrative authorities. However, such 

considerations will have limited impact on general international law.254  

 Another element considered is transparency, as noted in the Metalclad case.255 In that 

particular case, the Mexican government failed to act in a transparent way. However, tribunals 

have since been more cautious in finding an expropriation based on the non-transparent 

government behaviour.256 The Feldman case reached somewhat of a compromise, while it 

validated that transparency or lack of it can be a factor to indirect expropriation, it doubted 

whether lack of transparency alone could violate the rules of NAFTA and international law.257 

The Feldman case also highlighted the element of consistency when it stated: “[U]nfortunately, 

tax authorities in most countries do not always act in a consistent and predictable way.”  

Therefore, the tribunal found that such behaviour could not amount to a violation of 

international law under Article 1110 NAFTA.258  
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5.2.5 Protection of Legitimate Investor Expectations 

Another key element when considering whether an indirect expropriation has taken place, are 

the legitimate expectations of the investor. If measures of host states lead to disappointment of 

legitimate investor expectations it may also infringe upon the fair and equitable treatment 

standard in investment disputes. The legitimate investor expectation element, which has been 

found to apply equally to any other investment treaty, has been acknowledged by ad hoc arbitral 

tribunals, the Iran-US Claims Tribunal, and the ECtHR.259 

 The NAFTA tribunal of the Metalclad case found that indirect expropriation had taken 

place. One of the decisive points behind the result was that besides Metalclad having received 

state assurances, they had relied on the representations of the Mexican Federal government of 

its exclusive authority to issue the permits in question.260 Meanwhile, this result is supported 

by another NAFTA Tribunal in the Methanex case. Contrary to the Metalclad case, in the 

Methanex case the investor had not received any special host state commitments and could 

therefore have no legitimate expectations of further protection. As Methanex was fully aware 

of the ever changing environmental and health protection measures at both federal and state 

level, no expropriation was found to have taken place.261  

 The threshold regarding investor expectations for purposes of expropriation claims is 

quite high. Therefore, unless investors receive certain state assurances, as in the Metalclad 

case, their expectations will be regarded as less legitimate for property protection purposes. 

Thus, if an investment is made in a high-risk environment where an investor might receive 

above-average profit in return for the higher risk he should legitimately expect, no 

expropriation will be found.262 This was the conclusion of the tribunal in the Generation 

Ukraine case.263   

 

5.2.6 Duration of a Measure 

The issue of whether or not a certain length or duration of a governmental measure is required 

to constitute as an expropriation has been raised. Some tribunals believe the duration of a 

deprivation must be permanent and irreversible to amount to expropriation.264 This view is not 

universal, as can be seen in S.D. Myers v Canada, where the tribunal stated that expropriation: 
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 “[…] usually amounts to a lasting removal of the ability of an owner to make use of its 

economic rights, […] it may be that in some contexts and circumstances, it would be 

appropriate to view a deprivation as amounting to an expropriation, even it were partial 

or temporary.”265  

The tribunal eventually determined that the interference which lasted for nearly 18 months did 

not amount to an expropriation. However, this result directly contradicts those of the tribunals 

in the Wena Hotels v Egypt266 and the Middle East Cement case267, where the tribunals found 

that interference of one year and four months respectively would be sufficient to amount to an 

expropriation.268 Therefore, although it seems likely that temporary measures can constitute  

indirect expropriation, the threshold as to when such an interference amounts to an 

expropriation remains unclear. Hence, it will remain up to each tribunal to review and evaluate 

each case in light of its circumstances. 

 The issue of duration has also appeared in the Iran-US Claims Tribunal. The Tribunal 

has determined that the appointment of a temporary manager, by the host state, against the will 

of the foreign investor, will amount to an expropriation if the consequential deprivation is not 

merely temporary.269  

 

5.2.7 Proportionality 

A measure will be deemed disproportionate when a property owner carries too big a burden in 

comparison to the goal which the State tries to achieve. This notion, the notion of 

proportionality, has played an important role in the jurisprudence of the ECtHR.  According to 

the proportionality doctrine, developed by the Court, non-nationals will be favoured as they 

have neither participated in the election nor played a part in any measures taken in the host 

state. Therefore, the requirement that nationals carry a heavier burden than non-nationals in the 

public interest might be justifiable by legitimate reasons.270 

 The proportionality test was applied by the tribunal in Tecmed v Mexico. There, the 

tribunal weighed urgent public need against the economic or commercial value of the 

Claimant’s investment. Hence, the regulation, which might have otherwise been considered as 

expropriatory, was found not to amount to an expropriation according to the Mexico-Spain BIT 
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and international law. This approach was endorsed subsequently by the arbitral decisions in 

Azurix and LG&E.271  

 

5.2.8 Discrimination  

Another element that could be relevant when establishing what actions constitute as indirect 

expropriation, is the discriminatory effect or intent of a governmental action. However, 

discriminatory intent or effect only serves as an additional or subsidiary element indicating 

indirect expropriation.272  

 The US Restatement speaks of a test to determine whether expropriation has taken 

place. In the context, whether the actions, regulations and taxation programs, are applied only 

to alien enterprises or not is key.273 The tribunal in the Eureko and Methanex cases relied upon 

this test when they have examined whether there was a discriminatory intent of the state 

measures to exclude foreign control. The results varied, as the tribunal in the Eureko274 case 

found that the action had been expropriatory while the Methanex case had opposite results as 

there was a lack of evidence of such intent.275 

 

5.3 Compensation for Indirect Expropriation 

If an indirect expropriation has taken place, the next step is to review whether the expropriation 

is legal or not by reviewing the four legality conditions set out in chapter 4.1.  

Some scholars believe that in the case of indirect expropriation, the investor should be 

required, in return for the compensation payment, to hand over the property in question and the 

rights attached to it, as he usually retains his property and title even though the value has 

diminished.276 

The question arises whether the application of the compensation standards for 

expropriation remains the same, or whether a modification is required. The Chorzow Factory 

principle has generally been applied. According to the principle, the starting point should be 
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the value before measures started to have an effect and then compared to the value of the 

property if no measures had taken place or simply a lawful regulatory measure.277  

Reviewing whether a regulatory expropriation is legal or not and whether it is 

compensable or non-compensable is more complex. It has varied between tribunals whether 

the failure to compensate the investor will result in the expropriation being deemed illegal. The 

issue is an important one because of the possible difference in measurement of compensation 

due for a legal versus an illegal expropriation. If the expropriation is defined as illegal, then 

reparations are due which would be better for the investor. Meanwhile, a government acting in 

good faith, with no reason to believe that it‘s regulation would be considered as an 

expropriation, may consider quite legitimately that it is not necessary to compensate the 

investor.278  

However, if it is deemed that the regulatory expropriation was illegal then 

compensation will be required. If the state is required to pay the difference between, the value 

of the property had the state exercised its powers legally without exceeding the taking 

threshold, or the full value, then it might underrate the effects these expropriations have on 

private property. Thus, host state’s or government might become repeat offenders. On the other 

hand, should the full amount be required, it might cause over-compensation.279 In some 

instances, the Chorzow Factory principle has been applied. It is generally believed that in the 

case of regulatory expropriation, the proper method is to reduce full compensation (or enhance 

partial compensation) by taking into account the relative legitimacy of the state’s regulation, 

on one hand, and the investor’s special hardship and trouble to find another purpose for the 

property, on the other.280  

If the expropriation was creeping, then calculations remain problematic. In those 

instances, the state should accept responsibility from the time when the first significant step 

was taken, as creeping is formed out of several individual acts which amount to expropriation 

when accumulated.281 Hence, the investor would receive reparation for the entirety of the event 

or when market value was affected, as noted by the tribunal in the Santa Elena v Costa Rica 

case.282 
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6 Evolution of Indirect Expropriation via Jurisprudence 

Indirect expropriation was recognized in the early case-law of arbitral tribunals and the PCIJ 

in the 1920s and 1930s.283 It has since evolved through jurisprudence where far-reaching 

interpretation of the tribunals has played an important role in widening the scope of the term. 

Consequently, this has led to the term applying to areas where it was previously unimaginable. 

An example of this is the 1932 Kuegele v Polish State case, in which the tribunal stated that 

taxation was completely exempted from the scope of the applicable treaty.284 However, it soon 

became evident that the wide scope resulted in lack of clarity and therefore the principal matter 

in the law of expropriation is determining whether one took place.285 Hence, establishing a 

claim of unlawful expropriation has become more rigorous and difficult to satisfy over the past 

decade leading many tribunals to base their results on the FET standard rather than 

expropriation.286 

 In light of the issues set out above, this chapter will analyse some of the most recent 

case-law to determine whether the term indirect expropriation has been further developed 

through jurisprudence in the last 10 years approximately.  

 

6.1 (Bear Creek v Peru) v (Crystallex v Venezuela) 
Generally, it is important for both foreign investors and host states to engage in public 

consultation and outreach with the local population to guarantee that investment projects are 

well received and viewed positively. This notion was highlighted in the Bear Creek v Peru 

case.287  

 Bear Creek wished to invest in Peru to develop the Santa Ana silver mine, after finding 

indications of significant silver ore deposits there. Ultimately, the company was barred from 

pursuing the exploitation of the mine due to the local population’s mistrust, which led to social 

unrest and violent protests against the project and its investor.   
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 According to the majority of the tribunal, which found that indirect expropriation had 

taken place, it was up to the host state to establish a framework that allowed for such 

consultation processes with the local population. The tribunal determined that such 

expropriation had taken place in light of the express provisions contained in the treaty between 

the countries. The first of these express provisions referred to the economic impact of the 

expropriatory measure and the tribunal found that such impact was obvious as it had deprived 

the investor of all major rights it had obtained through the legislation. Secondly, the tribunal 

believed that Peru had interfered with Bear Creek’s legitimate expectation as it had received 

express governmental authorisation.288 The third factor referred to the character of the measure 

which it comprehensively examined. Finally, the fourth factor referred to the social unrest as 

Peru claimed it to be the reason for the revocation of Bear Creek’s mining rights. The tribunal 

stated that Bear Creek was not legally required to reach further to the community although that 

would have been ideal and therefore that did not justify the matter and thus the decree amounted 

to an indirect expropriation.289  

On the other hand, the dissenting opinion emphasised the investor‘s responsibility in 

acquiring the local trust290, which is consistent with the Urbaser v Argentina‘s291 tribunal to 

increase international accountability of foreign investors as corporate liability gains more 

attention. Considerable pressure exists on tribunals to take human rights more into 

consideration in cases of investment disputes. Finally, Peru denied the existence of indirect 

expropriation on the basis of the police powers doctrine due to social security. That was 

rejected by the tribunal but intriguingly, it treated the police power argument as an exception 

of an FTA breach rather than regarding the existence of an expropriation.292  

 Meanwhile, Crystallex v Venezuela293 is another case concerning mines, this time a 

gold mine in Venezuela. Crystallex had entered into a mining operation contract with the 

Venezuelan state and sought the necessary permits to commence operation. Consequently, they 

received an express assurance from the government stating the authorization would be granted 

once certain bonds had been posted. However, Crystallex never received their permits and 

eventually, Venezuela nationalised all of its gold mines without ever granting the authorization 

promised to Crystallex. The tribunal found that an indirect expropriation had taken place due 

to the legitimate expectations of Crystallex as they had received an explicit assurance regarding 
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the issuance of the permits.294 Furthermore, the tribunal believed that as the expropriation had 

taken place through a series of acts constituting a creeping expropriation.295 Moreover, the 

tribunal believed that the state exercised its sovereign powers when it terminated the mining 

contract and thus an expropriation took place.296 The tribunal proceeded to examine whether 

the expropriation had been made legally and accepted Venezuela’s argument that the measure 

was taken for a public purpose.297 At the same time Crystallex failed to prove that the 

requirements of due process or discrimination had not been respected. However, as Crystallex 

never received compensation the creeping expropriation was found to be illegal. 298    

 

6.2 (Burlington v. Ecuador) v. (Occidental v. Ecuador) 
Burlington entered into certain product sharing contracts with Ecuador regarding Burlington’s 

investment in several oil production facilities in Ecuador. Provisions in the contracts stated that 

the entire cost and operation risks were on the companies but that they would receive a share 

in the oil produced. Ecuador adopted law 42, after a substantial rise in oil prices, which placed 

50% tax on “extraordinary profits“ or “windfall profits“ made by oil companies. Over a year 

later Ecuador increased the tax to 99%. Ecuador‘s reasoning for the windfall taxes was the 

unforeseen rise of oil prices. Eventually, Burlington ceased paying the imposed tax and after it 

threatened to stop production Ecuador took possession of the production facilities.  

 Burlington argued that the windfall tax was an indirect expropriation and that direct 

expropriation had occurred at the end when Ecuador took possession of the production 

facilities. The tribunal concluded that the disputed measure did not amount to indirect 

expropriation because further investment plans were submitted indicating that the oil blocks 

were still economically viable despite the 50% tax. Furthermore, Burlington‘s financial 

statements showed positive figures and there were bidders willing to acquire Burlington‘s 

interests despite the law 42. Additionally, the tribunal believed that Ecuador simply intended 

to share the windfall profit from higher oil prices with Burlington rather than forcing it to 

abdicate its rights. A dissenting arbitrator disagreed with this conclusion, as he believed that a 

50% tax was very substantial and therefore amounted to an expropriation. Finally, it is 

noteworthy that Ecuador filed a counter claim stating that Burlington had failed to properly 
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maintain infrastructure and therefore there had been a significant environmental damage, 

resulting in Ecuador receiving 41 Million USD in damages.  

 In an earlier verdict from 2012, the tribunal in Occidental v Ecuador299, where the same 

law measures were questioned, arrived at a different result finding the tax measure 

expropriatory. Therefore, uncertainties remain on matters relating to taxation. This complicates 

matters for governments as they are required to make modifications to their legislation or 

reform their legislation. However, this poses difficulties as the legality of the taxation reform 

under investment treaties is nearly impossible to predict. Ensuring predictability relating to 

matters on taxation will be crucial as the debate around tax justice is at its height and both 

governments and international institutions are committed to fighting tax avoidance and tax 

evasion.300 

 

6.3 Philip Morris v Uruguay301 
Recent attempts by countries to combat health issues relating to tobacco consumption, through 

various legislations such as reducing visibility of tobacco products or specially labelling them, 

have not gone unnoticed by tobacco producers. Prior to the ICSID case against Uruguay, Philip 

Morris had previously contested such a legislation in the EFTA case E-16/10 against Norway, 

after Norway had prohibited visual display of tobacco products in sales outlets. The EFTA 

Court found that where there is uncertainty as to the existence or extent of risks to human 

health, then an EEA State should be able to take protective measures without having to wait 

until the reality of those risks to become fully apparent. Therefore, although Philip Morris 

claimed that no research showed clearly that the visual display ban reduced health risks, as the 

uncertainty remained, it was left to the state to determine what measures to take to reduce 

public health risk. At the same time the court stressed the importance that if such measures 

would affect products from other EEA states to a greater extent than other imported products, 

which until recently had been produced in Norway, then such legislation would be considered 

restrictive according to Article 11. Thereby, highlighting the importance that a measure should 

be non-discriminatory. 

The Philip Morris v Uruguay case concerned the packaging of cigarettes in order to 

promote awareness of the health risks linked to tobacco consumption. Uruguay attempted to 
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fight its high tobacco consumption in order to improve health and to decrease the effects health 

issues relating to tobacco consumption were having on their economy. The two regulations 

enacted required health warnings to be printed on part of the packaging. The first stated that 

50% of the package had to be covered while the second one required 80%, meaning that only 

20% of the packaging was left for the tobacco companies’ trademarks and other information.  

 Philip Morris claimed that such regulations amounted to an indirect expropriation of its 

brand assets, including intellectual property and goodwill associated with its brand. On the 

other hand, Uruguay claimed that such measures were a legitimate exercise of its sovereign 

police power to protect public health and thus could not amount to indirect expropriation.302  

 The Uruguyan measures were supported by the submission of briefs in these 

proceedings, by several health entities, which highlighted the effectiveness of similar measures 

to enlighten consumers of the risk of tobacco consumption and thus discourage the use such 

products.303   

The tribunal found that the measure did not have the effect of substantial deprivation as 

the company continued to sell tobacco in Uruguay. Furthermore, the tribunal believed that the 

measure was a valid exercise of Uruguay’s police powers as the regulations were adopted in 

good faith, were non-discriminatory, proportionate and were to protect public health.304 

However, it is worth noting that the expropriation provision contained in the BIT between 

Switzerland and Uruguay does not refer to the police power of states. Thus, by resorting to 

Article 31(3)(C) VCLT, which states that: “provisions should be interpreted in light of any 

relevant rule of international law applicable to the relations between the parties, the tribunal 

applied the police power of states as it is customary international law”.305  

 

6.4 (Mamidoil v Albania)306 v (Yukos v Russia) 

In chapter five it was examined what elements could indicate that an indirect expropriation had 

taken place. Although a range of elements exist, some have been found to be more important 

than others. Elements, that have sometimes been held to a secondary role or where tribunals 

have maintained a high threshold, are e.g. intent of the host, legitimate expectation of an 

investor and discrimination. These elements might explain the difference between the approach 

taken in the two cases below, as the tribunal in Yukos v Russia seems focus on the interest of 

the investor while the tribunal in state Mamidoil v Albania takes a more balanced approach.  
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Mamidoil, a Greek company, explored business opportunities in Albania from 1991 

such as the transportation, storage and sale of petroleum products. Eventually, Mamidoil 

started to construct and operate an oil tank farm in the Durres, the largest port in Albania, in 

1999. However, Mamidoil had failed to obtain permits and received a series of letters regarding 

the matter. In 2000, the Albanian government entered into a loan agreement with international 

development institutions and later that same year the government banned all construction 

projects in the port. As a result, the government approved a plan to relocate its oil storage 

facilities to less densely populated areas.  

In the meantime, the Albanian government had warned Mamidoil to cease its 

construction. After the Greek government had intervened on behalf of several Greek 

companies, Mamidoil received a 10-year trading permit by exception which enabled them to 

operate from 2001. However, after Mamidoil failed to apply for an extension of their trade 

permit, they could no longer operate from 2011. In the aftermath, Mamidoil claimed that 

Albania had indirectly expropriated their investment. This was rejected by the tribunal as 

Mamidoil had been able to operate profitably until the port was closed and although the 

profitability had decreased, the company had still been in control and was able to operate. 

Therefore, it could not amount to an indirect expropriation and subsequently Mamidoil‘s FET 

claim was rejected as well.307 

 The results in this case indicate a possible divergence from investor-focused approach 

to an approach seeking more balance between the interest of the investors and the host states. 

It is too early to assert this, as was evident in the Yukos case which included the largest damages 

award yet known and where the tribunal emphasized the importance of investor protection.308  

 In the Yukos Universal Limited v The Russian Federation case309 which concerned 

Yukos, Russia’s largest private company in the oil and gas sector in 2002. In July 2003 Russia 

took a series of measures to enforce tax laws which Yukos was trying to avoid. However, the 

tribunal questioned whether Russia‘s primary objective was to collect taxes as it rather seemed 

that its intention was to bankrupt Yukos and appropriate its valuable assets. The tribunal 

supported this argument by reviewing how Yukos and its officers and employees had been 

treated and their property and facility mistreated. The tribunal especially highlighted two 

instances: when Yukos was found liable for the payment of more than 13 billion dollars in 
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VAT and the auction of the company that was far less than its value. Eventually, these measures 

lead to Yukos being declared bankrupt in August 2006. 

 Yukos argued that the measures of Russia amounted to an indirect expropriation, which 

was a breach of Article 13(1) of the ECT. Although, Russia had not ratified the ECT, and 

explicitly notified the tribunal during the arbitration proceedings that it intended not to do so, 

the tribunal held that the ECT should apply to Russia as it had signed it and only made the 

notification after the start of the arbitration.310 Russia then argued that Yukos did not qualify 

as investors as it was a shell company controlled by nationals of Russia. However, the tribunal 

rejected Russia’s claim by referring to the ECT as its only requirement for a company to qualify 

as an investor is that it is organized under the laws of a contracting party and the shell company 

in question was organized in Cyprus. Thus, the investors were of Cyprian nationality.  

Finally, regarding Yukos’s claim that the measures of Russia amounted to an indirect 

expropriation, the tribunal held that although the tax avoidance measures taken by Yukos meant 

that a reaction from Russia was to be expected, they could not have expected how extreme the 

measures were. The tribunal then proceeded to question whether the expropriation of Yukos 

could be seen as being in the public interest and highlighted that the interest of a state-owned 

oil company could not be considered equivalent to public interest.311 Moreover, the tribunal 

decided not to examine further whether the treatment of Yukos was discriminatory even though 

it was considered. Furthermore, the tribunal believed that the expropriation was not carried out 

under the due process of law in light of the treatment Yukos had to endure.312 Finally, the 

tribunal held that as the expropriation had taken place without compensation it was clear that 

Russia had breached its obligation of Article 13(1) of the ECT.313 It is worth noting that in 

addition Russia was found guilty of violating Article 1 of Protocol 1 of the European 

Convention on Human rights which protects the right to a peaceful enjoyment of property by 

the ECtHR.314  

 

6.5 Conclusion 
The cases which have been examined show that indirect expropriation remains a treaty standard 

with unpredictable results, as is evident in the similar cases of Burlington v. Ecuador and 

Occidental v. Ecuador. Even when treaties contain factors to assist in evaluating whether such 

a measure took place, the tribunals still employ a wide discretion as to their application. As 
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indirect expropriation remains an unpredictable treaty standard, some tribunals are therefore 

likely to continue applying the FET standard over ruling that an indirect expropriation took 

place, as with the recent cases of Eiser v Spain315 and Windstream Energy v Canada316. 

However, it is clear that important social matters as environmental issues and sustainability 

will continue to appear in cases concerning expropriation in international investment law. 

 At the same timem the current trend seems to indicate a slight narrowing of the scope 

of indirect expropriation, while at the same time emphasizing a state‘s sovereign power as was 

seen in the intriguing examination in the Philip Morris v Uruguay where the police powers 

doctrine was affirmed, contrary to the recent development where it was held that police powers 

could not automatically exempt regulatory measures from being compensable. Therefore, it is 

worth considering whether the scope of the police powers doctrine is re-widening and thus 

limiting the scope of compensable regulatory measures. Should that be the case, it is contrary 

to recent development as discussed in chapter five.  

 The Mamidoil case indicates that tribunals may start applying a more balanced 

approach rather than the investor-focused approach, providing states with more understanding 

as long as they work in good faith. However, should states apply bad-faith, discrimination and 

clear intent then the tribunal will still focus on the effects on the investor as was clear in the 

Yukos case.  

   

 
 
 
 
 

7 Expropriation of Intangible Rights: Contractual Rights and 

Intellectual Property Rights 

7.1 Importance of Intangible Property 
The main focus of the previous chapters in this thesis has been on whether expropriation had 

taken place, what type of expropriation that had been and whether it was legal or not. 

Meanwhile, no attention has been on the type of investment involved. In those cases, it had 

already been established that the matter concerned an investment. However, not all cases 
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involved investments and such cases are outside the jurisdiction of international investment 

law.317   

 There is a general consensus that not only may tangible assets be expropriated but also 

intangible ones. Those intangible assets may be in the form of contractual rights or other rights 

of economic value to an investor.318 This has been confirmed in case-law, as the Iran-US 

Claims Tribunal confirmed that intangible assets in the form of shareholder rights and 

contractual rights could be expropriated.319 Subsequently, the ICSID Tribunal confirmed that 

intangible property might also be expropriated, in both the Pyramid case and Wena Hotels v 

Egypt.320  

 In today‘s economy, which is becoming increasingly technological and fast paced, 

intellectual property is recognized as critically important for corporations and principally those 

established in technologically advanced countries.321 Such importance comes at a price, of 

higher exposure and risk.322 Therefore, more protection is required as the TRIPs Agreement, 

the Agreement on Trade-Related Aspects of Intellectual Property Rights, offers limited and 

insufficient protection, both substantively and procedurally.323 Investors, which invest in 

intellectual property, might find a more effective alternative protection in BITs, especially to 

protect their investment against expropriation.324 One of the main reasons why it is important 

for investors of intellectual property rights to receive protection, is to encourage them to 

continue development in their fields, which often leads to important new discoveries. These 

developments have been known for having significant impacts on both developed and 

developing countries. Nevertheless, problems arise as developing countries are not fully 

committed to protecting intellectual property rights and in the absence of a BIT, investor must 
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rely on the national law which might offer limited protection.325 There are other problems 

which affect this field of law, such as the fact that it is regulated by two different legal regimes, 

multilateral intellectual property agreements on one hand and international investment 

agreements, on the other, and the lack of global standardization of how investment is 

defined.326 

 This chapter will start by defining the term investment and highlight how intellectual 

property rights can be regarded as investments. Consequently, expropriation of contractual 

rights will be examined while considering the difference between such an expropriation and 

breaches of contract. Finally, expropriation of intellectual property rights will be reviewed, and 

in what form that might appear, which until now has been largely hypothetical, as few or no 

investment cases have involved such matters.  

 

7.2 Investment  
The definition of an investment in international law is essential to the international investment 

law study.327 It affects the scope of application rights and obligations of investment treaties and 

simultaneously establishes the jurisdiction of investment treaty-based arbitral tribunals.328 This 

area of law has been influenced by the ambiguity surrounding the definition of the term 

investment, which stems from its wording in Article 25(1) of ICSID329, where it is stated that: 

„The jurisdiction of the Centre shall extend to any legal dispute arising directly out of 

an investment, between a Contracting State (or any constituent subdivision or agency 

of a Contracting State designated to the Centre by that State) and a national of another 

Contracting State, which the parties to the dispute consent in writing to submit to the 

Centre. When the parties have given their consent, no party may withdraw its consent 

unilaterally.“330 

The article fails to define the term investment. However, fail might be the incorrect word as 

the travaux préparatoires of ICSID, in accordance with Article 32 of the VCLT, shows that it 

was the intent of the negotiating parties to refrain from defining the term investment so the 

parties themselves could define the scope of their contracts.331 Therefore, an attempt has been 

made to define the term elsewhere, for example, in international investment agreements.332 In 

most international investment agreements, two different approaches have been taken to define 
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the term investment. On the one hand, there is the enterprise approach, which is more limited 

and defines investment in a more traditional way, as a business or shares of a business. This 

leaves the interpretation and application of the term to the practice of states and tribunals. On 

the other hand, the asset-based approach protects the rights and property of foreigners. Most 

definitions of investments found in BITs are asset-based333, such as the one found in the BIT 

between Iceland and China from 1994, which defines investments as:  

“The term “investment” means every kind of asset invested by investors of one 

Contracting Party in accordance with the laws and regulations of the other Contracting 

Party in the territory of the latter, and in particular, though not exclusively, includes: 

(a) movable and immovable property as well as other property rights such as mortgages, 

pledges and liens; 

(b) shares, stock and any other kind of participation in companies; 

(c) returns reinvested, claims to money or to any other performance having a financial 

value; 

(d) intellectual property rights including in particular copyrights, patents, industrial 

designs, trademarks, trade names, technical processes, know-how and goodwill; 

(e) business concessions conferred by law or under contract permitted by laws, 

including concessions to search for, cultivate, extract or exploit natural resources.” 334 

In the BIT clause above, like many other BITs, the definition of the term investment is 

indefinite. Although examples are made, the BIT avoids explicitly listing every kind of 

intellectual property within their scope, while others simply mention that intellectual property 

rights fall under investments without further listing the different types of intellectual property 

to be included.335  

 The difficulty with such broadly drafted provisions is to decide how the term should be 

interpreted, where answers or assistance may lie in the Vienna Convention on the Law of 

Treaties (VCLT). According to Article 31(1)-(2), the term should be interpreted to take into 

account the object and purpose of the treaty and its context. Moreover, article 31(3)(c) of the 

VCLT states that interpretation should take into account any relevant rules of international law 

applicable in the relations between the parties.336 Therefore, other sources might be required 

for the interpretation of the treaties. 

 However, that does not mean that the term investment should always be defined widely, 

as recently there has been a shift in perspective. The shift entails narrowing the definition of 

investment as many states are looking to reduce their exposure to dispute settlement. States can 

reduce their exposure in different ways, either by using the enterprise-approach or by excluding 
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certain types of commercial activities from the scope of investment.337 It is worth noting that 

this perspective is not necessarily a new one. For example, during the debate concerning the 

Multilateral Agreement on Investment (MAI), several countries insisted that intellectual 

property should be excluded from the definition of investment.338 

 A separate step is to examine whether an investment has the basic features of an 

investment or whether it simply concerns an ordinary commercial transaction and is therefore 

not protected by international investment law.339 The tribunal in Fedax v Venezuela found that 

it was not sufficient that an investment would qualify as such according to the BIT or IIA at 

hand but that it would also have to have the features of an investment.340 According to Professor 

Schreuer, an investment must have five basic features to qualify as an investment: certain 

duration, regularity of profit and return, assumption of risk by an investor and host state and 

substantial commitment and significance for the host state’s development.341 This became 

known as the criteria approach.342 Four of these features, excluding regularity of profit, became 

widely accepted as was clear by the Salini v Morocco. 343 Afterwards, this became known as 

the Salini criteria for investment. Nevertheless, recent developments have shown that the 

support of the Salini criteria is decreasing. According to recent awards, tribunals are now 

focusing mainly on contribution and duration and risk. 

Meanwhile, other tribunals have criticized the typical characteristics approach taken in 

the Salini test. One example can be found in Biwater Gauff v Tanzania where the tribunal344 

stated:  

“Further, the Salini test itself is problematic if, as some tribunals have found, the 

“typical characteristics” of an investment as identified in that decision are elevated into 

a fixed and inflexible test, and if transactions are to be presumed excluded from the 

ICSID Convention unless each of the five criteria are satisfied. This risks the arbitrary 

exclusion of certain types of transaction from the scope of the Convention.”345  

 

7.2.1 Requirement Specific to Intellectual Property Rights 

When examining whether intellectual property qualifies as investment there are additional 

requirements to be met, in addition to the conditions stated above. As with other types of 

investments, it is insufficient that intellectual property is mentioned in an international 
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investment agreement to be considered as one. It will also have to fulfill the investment criteria 

and be applied in a host country in a substantive way in its business operations.346 Therefore, 

considering the territorial nature of intellectual property rights, it is required that an investment 

will need to have financial value347, as it:  

“creates a link with domestic law, since it is to a large extent the rules of domestic law 

that determine whether or not there is a financial value. In other words, value is not a 

quality deriving from natural causes but the effect of legal rules which create rights and 

give protection to them.“348 

The link with domestic law is particularly important when patents are at stake, as they are 

limited to the territory of the state.349 The complications regarding patents are that they are 

granted in the home country and might not be recognized in other countries, as those countries 

may have different requirements for a technical invention needed to qualify as a patent.350 In 

order to receive a patent, an investor must submit a successful application in a given 

jurisdiction. The danger is that the investor may not qualify for a BIT protection until he 

receives a patent for the invention in a host country, which would leave the investor at the 

mercy of the host country. This would undermine the rationale behind the existence of the 

corpus of rules and principles of international investment law.351 There are alternative and more 

investor-friendly views to tackling this issue, which consists of viewing the intellectual 

property as protected at the start of the application for a patent.352 

 It is worth considering whether an intellectual property, which is developed outside the 

host state‘s territory, can be regarded as an investment, considering the requirement that 

investment must be made within the territory of the host state.353 This has been examined in 

LESI Dipenta v Algeria, where the tribunal found that: 

“With respect to contributions: there can be no investment unless a portion of the 

contribution is made in the country concerned and brings with it economic value.“354  
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Therefore, it has been found that as long as an intellectual property is used within a host state‘s 

border, it will have economic value within the host state and thus qualify as an investment. 

This applies even though the intellectual property was developed outside the Host state‘s 

territory. This view is supported by the Ambiente Ufficio S.P.A. and Others v The Argentina 

tribunal‘s verdict. 355 There the tribunal emphasized that: 

“In order to identify in which State‘s territory an investment was made, one has to 

determine first which State benefits from this investment. To assess where an 

investment was made, the criterion must be to whose economic development an 

investment contributed.“356  

If intellectual property is not explicitly included or mentioned in an international investment 

agreement and no reference is made to municipal law in order to define the term intellectual 

property, then a tribunal will apply Article 42(1) of ICSID.357 The application of said article 

involves an analysis of whether intellectual property can be regarded as investments under the 

domestic law of the host state and under international law. After regarding Article 42(1) of 

ICSID, in order to discover whether the asset is an investment, a tribunal may rely on other 

international agreements, such as the TRIPs or the Paris Convention.358  

As a result, if the general requirements applicable to any kind of asset considered to 

qualify as an investment are met, then intellectual property rights should be considered as 

investments under international investment law and the ICSID Convention. 

 

7.3 Expropriation of Contractual Rights 
The tribunal‘s conclusion in the Norwegian Shipowners Claim case, where it was confirmed 

that the contractual rights of Norwegian shipowners had been indirectly expropriated, showed 

that contractual rights can be expropriated.359 This verdict has been supported by case-law of 

the PCIJ, for example, in the Oscar Chinn case360 and the German interests in Polish Upper 

Silesia361, as well as the Iran-US Claims Tribunal, which has also recognized that intangible 

property, such as contractual rights, could be expropriated. 362 
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7.3.1 Expropriation of Contractual Rights v Breaches of Contract 

The difficulty regarding expropriation of contractual rights lies in distinguishing between it 

and a normal breach of contract. Should a breach of contract take place, there might be 

consequences according to the applicable law, oftentimes national law. Meanwhile, an 

expropriation of contractual rights has consequences under international law.363 At the same 

time, nearly all investment treaties state that contracts fall under the term investment. 

Therefore, as investments can be expropriated so can contracts.364 This was emphasized in the 

tribunal in Siemens v Argentina, that applied the BIT between Argentina and Germany.365 The 

tribunal said: 

“The contract falls under the definition of investments under the Treaty and Article 4(2) 

refers to expropriation or nationalization of investments. Therefore, the state parties 

recognized that an investment in terms of the Treaty may be expropriated. There is 

nothing unusual in this regard. There is a long judicial practice that recognizes that 

expropriation is not limited to tangible property.“366  

The determining factor is whether or not a state has acted in its sovereign capacity by exercising 

its public power or authority, better-known as its superior governmental power. This principle 

had been the foundation of the verdict of the Shufeldt Claim case367 but was developed further 

in the Jalapa Railroad case368. The American-Mexican Claims Commission adjudicated the 

dispute and noted that legislation that invalidates a clause in a specific contract constitutes 

expropriation. It stated: 

“[…] … was clearly not an ordinary breach of contract. Here the Government of 

Veracruz stepped out of the role of contracting party and sought to escape vital 

obligations under its contract by exercising its superior governmental power. Such 

action under international law has been held to be confiscatory breach of contract….“369 

Similarly, various NAFTA awards have also addressed the difference between expropriation 

on contractual rights and breaches of contract.370 In Waste Management v Mexico, where it was 

held that a failure to pay a debt under a contract did not amount to an expropriation371, the 

tribunal stated that: 
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“The mere non-performance of a contractual obligation is not to be equated with a 

taking of property, nor (unless accompanied by other elements) is not tantamount to 

expropriation. Any private party can fail to perform its contracts, whereas 

nationalization and expropriation are inherently governmental acts. 

 The Tribunal concludes that it is one thing to expropriate a right under a contract and 

another to fail to comply with the contract. Non-compliance by a government with 

contractual obligations is not the same thing as, or equivalent or tantamount to, an 

expropriation.“372 

ICSID tribunals have also had opportunities to elaborate on the topic, such as in the SGS v 

Philippines where the tribunal refused to view the refusal to make contractual payments as 

expropriation.373 The tribunal said: “[…] Whatever debt the Philippines may owe to SGS still 

exists; whatever right to interest for late payment SGS had it still has.“374 

 A further distinction between expropriation and an ordinary breach of contract lies in 

the fact whether a violation of international law took place or not.375 An elaboration on this 

matter appeared in the ILC‘s Commentary to the Articles on State Responsibility where the 

ILC confirmed that:  

“The breach by a State of a contract does not as such entail a breach of international 

law. Something further is required before international law becomes relevant, such as 

a denial of justice by the courts of the State in proceedings brought by the other 

contracting party.“376 

Throughout the case-law concerning this matter, the determining factor of whether a state acted 

in a manner similar to a way that an ordinary contracting party would, or if it acted in its 

sovereign capacity, is key to discovering whether expropriation took place or not. This view 

was highlighted in the Consortium RFCC v Morocco where the tribunal insisted that a state 

had to use its sovereign powers in order for the measure to amount to an expropriation.377  

There are few cases of where expropriation of contractual rights has taken place. The 

reason for such few cases appears to be the high threshold of governmental action needed.378 
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7.4 Expropriation of Intellectual Property Rights  

7.4.1 Compulsory Licensing 

The difficulty with intellectual property rights is that their goal is to provide incentives for new 

innovation, thus improving the competitve state of a market. However, they seem to directly 

contradict the regulatory aim of competition by providing their owner with a legal monopoly. 

Therefore, compulsory licensing has been justified as a means to reconcile competition policy 

and the law of intellectual property.379  

Compulsory licenses are generally defined as authorizations that permit third parties to 

use the patented invention without the consent of the patent owner.380 There have been only a 

few high-profile cases involving compulsory licenses, even though the mechanism is well 

known and recognized.381 One of these high-profile cases involved the Brazilian government 

which issued compulsory license to enable Brazil to make or import a generic version of 

Efavirenz, a patented anti-HIV drug. The compulsory license was released after the drug‘s 

owner refused to cut the price of the drug by 180 USD per patient per year. Shortly afterwards, 

Thailand followed in Brazil‘s footsteps.382  

The Paris Convention provided compulsory licensing with its first international 

recognition where it stated that compulsory license was permitted to avoid abuse of the 

exclusive rights provided by the patent.383  Even though, no reference is made to the term, it is 

addressed in the well known and specific TRIPs Agreement.384 It is worth noting that special 

attention must be paid in cases involving an investor and a host state in two instances, either 

when a reference is made to the TRIPs agreement or when both states are WTO members. As 

a reference to the TRIPs agreement presents several specifities that will need to be analyzed.385  

 Compulsory licensing limits the rights of an intellectual property owner‘s exclusive 

rights. Such limitations are exceptions that are not awarded until a prior governmental 

authorization has been provided. The authorizations are granted to respond to a particular need 

or to regulate anti-competitve behaviour. Prior to that, some elements need to be defined, such 
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as how can the intellectual property be used, what third parties are allowed to use the license 

and the time frame of the license must be clear or in other words when will the license expire. 

Usually, a compensation is provided once a compulsory license has been granted.386  

 Compulsory licensing does not transfer the legal title of the owner of the property to 

the expropriating entity.387 It simply enables the expropriated entity to use the property through 

a license. Thus, it has been found that compulsory licensing cannot amount to direct 

expropriation as it does not strip the intellectual property owner of his ownership rights.  

However, it might consitute as a form of indirect expropriation. Therefore, we need to examine 

in which situations, if any compulsory licensing might amount to indirect expropriation. 388  

 Firstly, we need to examine whether a government action is economically depriving 

enough to constitute as a taking. In order to answer this question one must first define the 

property interest or the investment that has been expropriated.389 Next, one would need to 

consider the effect the compulsory license would have on the economic value of the patented 

product and, thus, to what extent the profitability for the owner might decrease.  The limitations 

put in place by the compulsory license will determine the adverse effects of the intellectual 

property right‘s economic value.390  

 Secondly, we face the question whether the government action hampers enough 

reasonable investment-backed expectations to reach the level of interference required to fall in 

a case of indirect expropriation. In this regard, the focus is on the risk allocation, regarding the 

specific undertaking or representations of the state and the legitimate expectations of an 

investor.391 Although domestic laws of a host state would simply include the possibility of 

granting compulsory licensing in exceptional circumstances, one could argue that the investor 

could legitimately expect an issuance of such a licence as long as it was in accordance with set 

limits.392  

 Finally, one must consider whether government actions can be characterized as having 

a regulatory purpose. These actions can sometimes be justified by the means of the police 

powers of a state but then it is necessary to look at the character, object or purpose of the 
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measure taken by the government.393 This analysis must be taken on a case-by-case basis, as 

regulatory measures might be justified by multitude of factors. The tribunal in question will 

need to consider whether such a license was granted in the interest of public purpose or whether 

it was guided by protectionist economic interest.394  

 To conclude, it would be an exaggeration to state that compulsory licensing would 

never be able to amount to an indirect expropriation, whether a reference is made to the TRIPs 

Agreement or not. As the three-step analysis above shows, indirect expropriation might occur 

when compulsory license are issued. That does not mean that compulsory licensing should 

automatically be considered as indirect expropriation. As a result, a case-by-case analysis is 

required to determine whether compulsory licensing, in the context of an intellectual property 

investment, constitutes indirect expropriation or not.395  

 

7.4.2 Revocation or Invalidation of Intellectual Property Rights 

When considering whether indirect expropriation has taken place when a patent has been 

revoked or invalidated, one must take into account both national and international laws, as they 

are closely intertwined.396 While a host state has the sovereign power to enact a regulatory 

measure, where intellectual property rights are revoked or invalidated, it must respect the 

standards provided by international investment law.397 Two elements must be examined in such 

instances.  

First, it is clear that no direct expropriation takes place as the ownership of the property 

is not transferred.398 Nevertheless, the investor is deprived of his investment as it ceases to 

exist, which means it may amount to indirect expropriation.399  

 Secondly, it must be examined whether the BIT in question contains specific provisions 

concerning the intellectual property right‘s revocation or invalidation. Should the BIT contain 

such a provision which permits revocation or invalidation, and if the actual acts fulfil those 

requirements, it will not be viewed as a violation of the BIT, as those provisions are lex 

specialis. Therefore, the revocation or invalidation will be regarded as a form of regulatory 
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activity and thus not considered discriminatory or to be a violative act.400 On the other hand, it 

is rare for BITs to include special provisions regarding revocation or invalidation of intellectual 

property rights and, therefore, the issue of whether such acts amount to indirect expropriation 

remain.401  

The protection against indirect expropriation is important because of the effect the 

revocation or invalidation has on the intellectual property right, as the subject matter is released 

to the public domain. Therefore, it is important to differentiate between legitimate regulatory 

activity from expropriating activity. In this context, there are three scenarios which might 

occur.402 First, the situation may arise where the revocation or invalidation of the intellectual 

property right is enacted by the host state in violation of its own national laws. Such instances 

are likely to amount to indirect expropriation as the measure taken cannot be viewed as a 

legitimate regulatory activity.403 Secondly, the intellectual property right revocation or 

invalidation may be enacted in accordance with the host state‘s national law, which is unlikely 

to be conceived as indirect expropriation considering that the state was simply acting in a valid 

regulatory manner.404 However, importance must be placed on the way the host state applies 

the pre-existing intellectual property law which provide the grounds for revocation or 

invalidation.405 Finally, the host state could introduce new grounds on which an intellectual 

property right could be revoked or invalidated if a new regulation is put in place which 

significantly changes the intellectual property law that had been in place when the investment 

was made and under which the intellectual property right at stake was granted.406 These legal 

modifications must be thoroughly examined and all factors taken into account. This analysis 

should be taken on a case-by-case basis.407  

 

7.4.3 Parallel Imports 

Finally, it will be examined whether paralell imports, also known as gray-market imports, 

might justify claims of indirect expropriation. This kind of imports can be defined as the option 

of importing a patent product that has been placed on markets both abroad and domestically 
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but is sold more cheaply elsewhere.408 The fact that paralell imports might be legal has been 

recognized in Article 6 of TRIPs409, which several FTAs have taken advantage of by regulating 

parallel imports.410 In regard to paralell imports, it is important to analyse whether the target 

nation‘s economy will be a breeding ground for sales-impeding paralell imports, which are 

likely to diminish the value of intellectual property rights.411  

 Gray market imports are often associated with adverse effects amounting to a decrease 

in an investor‘s market share or intellectual property value. There are several different ways in 

which paralell imports can harm the owner of intellectual property rights.412 For example, in 

case of trademarks: 

“It is possible that brand image communication may focus on quality while the 

marketing communications of a parallel importer may focus on discount prices – thus 

potentially creating confusion and conflicting value messages for the consumer and thus 

adversely affecting the brand image. As a result, the future earnings potential of brand 

names impacted by parallel imports may be seriously jeopordaized.“413 

Therefore, paralell imports can result in important losses in sales and a significant decrease of 

the intellectual property right‘s value which could amount to indirect expropriation, should the 

interference with the investment be significant enough.414 However, it remains to be seen 

whether this question will arise as countries are narrowing their scope of investment and 

international investment law provides no guarantee that an investment will be a success, as 

business risks are always relevant. 

 

7.4.4 Conclusion 

There is a possibility that compulosry licensing, IPRs revocation or invalidation and parallel 

imports, might amount to indirect expropriation. However, it remains clear that no hasty 

generalization can be made on this topic and it is fundamental that the correct balance should 

be found between the rights and responsibilities of investors and those of governments.415  

 Currently, there are no simple answers to be found. Therefore, it is clear that a case-by-

case analysis is required and, lacking the general analytical framework applicable, it will be up 
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to arbitral tribunals to performe individual examintions.416 Despite the fact that intellectual 

property is included in many international investment agreements, nearly no case law has dealt 

with the matter, reviewed in this chapter regarding intellectual property. This means that a great 

power and scope lie in the hands of the arbitral tribunals, which are the first to answer these 

questions.417  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

8 Conclusions 

In this thesis the term expropriation, more precisely indirect expropriation, has been defined 

and examined how the term has developed through jurisprudence.  

 Expropriation can be described as an action by the state or an authority of taking 

property from its owner for public use or benefit. It has evolved through historical 

developments and international investment law alongside it. The 20th century was marked by 

the debate on whether the Calvo doctrine or the Hull formula should be the determining factor 

on how compensation for expropriation was decided. After the dissolution of the Soviet Union 

and the decline of communism there was a change of perspective amongst those who had 

previously fought against rules that protected foreign investment. Thus, the Hull formula 

became the norm of hundreds of new BITs and other multilateral agreements.  
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 Nowadays, BITs are the most consequential source of modern international investment 

law. Other sources of law which can be found in Article 38 of the ICJ and were reviewed in 

chapter three include treaty law in general, customary international law, general principles of 

law and secondary sources of law; which are writings of scholars and arbitrary decisions. 

However, it is worth noting that tribunals are not obliged to follow precedent and Article 59 of 

the ICJ explicitly rejects the doctrine of precedent in international law, which has been 

highlighted by various tribunals. This enables tribunals to effectively alter their interpretation 

by ruling differently on similar matters. Thus, tribunals can direct the field of law in another 

direction without offering extensive arguments for such a change, as long they base their results 

on facts of the case and other sources of law. Nonetheless, investment tribunals are inclined to 

follow precedence in similar situations to develop a constant jurisprudence to enhance stability 

and predictability in the field.  

 Regarding expropriation, the main difficulty has been to decide whether or not it took 

place, particularly when it comes to indirect expropriation, while less focus has been on it’s 

legality. Upon such review there are four conditions that a measure needs to meet to be 

considered legal: (a) It must serve a public purpose, (b) it must not be arbitrary and 

discriminatory, (c) it must follow the due process of law and finally (d) it must be accompanied 

by prompt, adequate and effective compensation. It is important to establish whether a measure 

is legal or not as it affects the nature of the compensation. In the case of illegal expropriation, 

states are required to pay the investor reparations as form of compensation, to wipe out all the 

consequences of the illegal act and re-establish the situation that would have existed had the 

act not occurred.  

 The most common type of expropriations today are various forms of indirect 

expropriation, such as creeping expropriation, regulatory expropriation and confiscatory 

taxation.418 Indirect expropriation leaves the investor’s legal title untouched but deprives him 

of utilizing the investment in a meaningful way. The difficulty is determining when an actual 

expropriation took place. There are various elements which can be taken into consideration, 

such as the interference with property rights, the legitimate investor expectations, duration of 

a measure and the intent of the state in question. However, the most important element has 

been the effect on the investor or the sole effect doctrine which examines the impact of a 

governmental action rather than its purpose or intent. This doctrine might not be applied, 
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though, if it is determined that a state acted within its police powers when implementing its 

governmental measure or regulation, in order to maintain public order, to protect public health 

or the environment or for taxation purposes. If an indirect expropriation has taken place, then 

timing is essential when valuating the amount of compensation due. According to the Chorzow 

Factory principle, the starting point should be the value before measures started to have an 

effect, which should then be compared to the value of the property before any measures took 

place or simply a lawful regulatory measure.419  

 Indirect expropriation has been known for taking away either tangible or intangible 

property right. In order for an expropriation to take place, the matter must concern an 

investment but the term was purposely left undefined in Article 25(1) of ICSID. Therefore, 

international investment agreements contain various definitions of the term investment which 

then decides its scope and the jurisdiction. On the one hand, the Norwegian Shipowners Claims 

case confirmed that contractual rights could be expropriated which has then been supported by 

various case-laws. In case of contractual rights, it remains important to differentiate between a 

breach of contract or expropriation of contractual rights. The determining factor is whether or 

not a state has acted in its sovereign capacity by exercising its public power or authority, better-

known as its superior governmental power. On the other hand, many agreements state that 

intellectual property rights should be viewed as an investment, although it varies whether it is 

defined exactly what kind of intellectual property that might be or whether it is left open in 

which case the term is defined in accordance with Articles 31 of the VCLT. It is considered 

insufficient that intellectual property is mentioned in an international investment agreement to 

be considered as an investment, as it is also required to fulfil the investment criteria and to be 

applied in a host country in a substantive way in its business operations. If intellectual property 

qualifies as an investment then such an investment might be indirectly expropriated by the 

following means: Compulsory licensing, revocation or invalidation of intellectual property 

rights and parallel imports.  

 The last decade of the 1900s was a turning point in the case-law of international 

investment law. The number of investor-state disputes, most often settled by arbitration, 

exploded and by the end of 2009, at least 357 of such cases had been filed. The disputes 

concerned a variety of matters and challenged different governmental measures which exposed 

how international investment agreements can impact significant public interest issues. The 

tribunals relished their power to interpret the scope and meaning of the international investment 
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agreements, due to their broad and vague language, and thus proceeded in developing the case-

law with often far-reaching and wide interpretation.420 Less-developed countries, which were 

often a party to such a dispute, were unsatisfied with such interpretation as it narrowed their 

sovereignty and left them with burdensome pecuniary awards. This was particularly sensitive 

as such countries most often have less economic wealth.  

 The jurisprudence in international investment law regarding expropriation has seen 

significant developments in the last 25 years, particularly when developing the term indirect 

expropriation. At the end of the 2000s the issue had been raised and examined in many cases, 

even though only a part of those cases have led to a finding of such expropriation. This could 

be the result of arbitral tribunals applying the FET standard rather than indirect expropriation 

due to policy reasons or the fact that establishing such an expropriation has become so rigorous 

and difficult to satisfy.421 The most recent jurisprudence or the case-law of the past eight years 

has seen the scope of indirect expropriation somewhat narrowed and reflects in a way this new 

political landscape, e.g. in Mamidoil v Albania422 and Philip Morris v Uruguay423. Thus, a 

sharper focus is placed on national interest over international co-operation and organizations 

and investors are being held to a higher standard than they were before. Nonetheless, it is too 

early to say that tribunals will diverge altogether from their investor-focused approach, as 

evident from the Yukos case424. However, it seems likely that tribunals will apply a narrower 

interpretation than before to determine whether indirect expropriation took place or not. At the 

same time the increased importance of intellectual property rights might result in more varied 

case-law where compulsory licensing, licence revocation or invalidation and parallel imports 

are questioned.  

 One thing remains clear: indirect expropriation remains a treaty standard with 

unpredictable interpretative results. Even when treaties contain factors to assist in evaluating 

whether such a measure took place, the tribunals still employ a wide discretion as to their 

application.425 However, it remains to be seen whether such interpretations are for the benefit 
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of international cooperation, as some might say this method has increased discontent, resulting 

in what some call the revival of Calvo doctrine, especially in Latin America. Bolivia became 

the first country to exit ICSID, followed by Venezuela, while Ecuador has made steps in a 

similar direction by refusing to enter into new agreements and terminating a part of its existing 

BITs.426 Yet, while Western states might not be taking such drastic steps, there has been a shift 

in their outlook, resulting in e.g. the US becoming more protective of its sovereignty rather 

than focusing on investor protection and Australia contemplating their affairs. At the same 

time, China’s focus has turned from protecting their sovereignty to protection of foreign 

investment.427 Therefore, the words of the tribunal in the Generation Ukraine case from 2003 

are still relevant nowadays: 

“It would be useful if it were absolutely clear in advance whether particular events fall 

within the definition of an indirect expropriation. It would enhance the sentiment of 

respect for legitimate expectations if it were perfectly obvious why, in the context of a 

particular decision, an arbitral tribunal found that a governmental action or inaction 

crossed the line that defines acts amounting to an indirect expropriation. But there is no 

checklist, no mechanical test to achieve that purpose. The decisive considerations vary 

from case to case, depending not only on the specific facts of a grievance but also on 

the way the evidence is presented, and the legal bases pleaded. The outcome is a 

judgment, i.e. the product of discernment, and not the printout of a computer 

programme.”428  
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