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Abstract  

One of the core objectives of the European Union is to establish an internal market. This goal 

also applies for the energy sector. Various legislative acts on the internal energy market were 

adopted by the European legislator in order to remove obstacles and overcome barriers created 

by the Member States. Nonetheless, the European single market remains fragmented, in 

particular, with regard to national support schemes on energy from renewable sources. The 

existence of twenty-eight different schemes, which are restricted to energy from renewable 

sources in the respective Member State, appears to be contrary to the European aim to establish 

a single market on energy. 

Member States adopted these schemes to foster energy from renewable sources and to 

attain their national overall targets prescribed by the Renewable Energy Directive 2009/28/EC, 

which obliges Member States to reach a certain share of energy from renewable sources by 

2020. The European legislation on renewables emphasises the sovereignty of Member States, 

thus solely foresees cooperation of Member States on a voluntary basis. The second Renewable 

Energy Directive 2009/28/EC comprises three instruments (statistical transfer, joint projects 

and joint support schemes) of cooperation which were just employed occasionally by Member 

States. This approach will be continued by the third Renewable Energy Directive (EU) 

2018/2001, which was adopted in December 2018.  

However, the Commission has made several efforts in order to integrate national support 

schemes in the internal energy market. These attempts did not prevail in the end, because they 

were opposed by other European legislative bodies.  

The main purpose of this thesis is to examine the development of energy from renewable 

sources as a political issue within the European Union and in particular the attempts to 

harmonise support schemes on energy from renewable sources. The current legal instruments 

of cooperation between Member States in the Renewable Energy Directive 2009/28/EC and 

Directive 2018/2001 will be analysed and illustrated with eligible projects between Member 

States.  
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1 Introduction  

 

We should continue to develop renewable energy and promote innovative solutions. We have 
to do it in a cost-efficient way. This means: producing wind and solar power where it makes 
economic sense and trading it within Europe, as we do for other products and services.1  

 

The energy demand is increasing, and a notably higher amount of energy supply will be needed 

in the next years.2 But from which source will this energy come from? According to the 

European legislator the answer will be energy from renewable sources. In its Fourth Report on 

the Energy Union, the European Commission (Commission) announced to make the European 

Union ‘the world leader on renewable energy’.3 

The implementation of the energy sector within the European legal framework is rooted 

deep in the past and has already played a crucial role in the initial agreements, namely the 1951 

founded European Coal and Steel Community.4 While the energy production was at this time 

mainly based on coal, the entering of an international agreement dealing with the abandonment 

of national cartels is seen as a pivotal achievement to the creation of a European energy law 

and internal energy market.5 The nuclear disasters in Fukushima and Chernobyl caused 

environmental difficulties with regard to human life, health and private property. These 

incidents revealed the ‘hidden impacts’ of conventional energy sources. These so-called 

external costs needed to be internalised when choosing the energy sources.6 Subsequently, 

energy from renewable sources became popular.  

In 2016, the Commission released its ‘Clean Energy for all Europeans’ package. It 

considers the Energy Union one of the top ten priorities and the entailed legislative package 

 
1 Commission, Press Release ‘Renewables: Commission confirms market integration and the need for growth 
beyond 2020’ Press Release <http://europa.eu/rapid/press-release_IP-12-571_en.htm> accessed 1 September 
2019. 
2 World Nuclear Association, ‘World Energy Needs and Nuclear Power’ <http://www.world-
nuclear.org/information-library/current-and-future-generation/world-energy-needs-and-nuclear-power.aspx> 
accessed 1 September 2019. 
3 Commission, ‘Report from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee, the Committee of the Regions and the European Investment Bank, Fourth Report on the 
State of the Energy Union’ COM (2019) 175 final.  
4 Treaty establishing the European Coal and Steel Community (1951) (no official English version) 18/04/1951, 
no longer in force. End of validity date: 23/07/2002 <https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:11951K/TXT> accessed 1 September 2019.  
5 Hanno Focken, ‘Between National Interests and the Greater Good: Struggling towards a Common European 
Union Energy Policy in the Context of Climate Change’ (2015) 69 Journal of International Affairs 179, 183. 
6 Shahab Shariat Torbaghan et al., ‘The legal and economic impacts of implementing a joint feed-in premium 
support scheme on the development of an offshore grid’ (2015) 45 Renewable and Sustainable Energy Reviews 
263, 265. 
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aspires the goal to achieve global leadership in energy from renewable sources.7 In the same 

vein, the European Union pursues to attain a share of energy from renewable sources of 27% 

in 20308 and highlighted the importance of renewables in its policy paper ‘A Clean Planet for 

all’.9 

However, the aim to promote energy from renewable sources had been pursued since 2001, 

in which the Directive 2001/77/EC (first RES Directive)10 was adopted. According to the RES 

Directive(s) Member States are obliged to increase their share of energy from renewable 

sources. In fulfilling this requirement, Member States adopted national support schemes to 

foster the development of renewables. Many renewable energy technologies needed financial 

support to increase their attractiveness and ensure their implementation since they were not 

tested and an infant technology. Hence, the risks of these new technologies were (are) not 

attractive for investors from an economic point of view.11 Yet, some technologies, e.g. 

photovoltaic technologies, have developed and financial support decreased.12 

The current status for energy from renewable sources in the European Union from a legal 

perspective is, that national support schemes are allowed and that they can be restricted to 

national energy from renewable sources produced in the national territory of the respective 

Member State. 

A look into the historical development and the different views on the design of support 

schemes reveals, that the existing status of twenty-eight different national support schemes were 

wisely chosen by the European legislator. The Commission has made several attempts to 

introduce a European support scheme. However, the Commission’s proposals were rejected by 

the European Parliament, the Council of the European Union (Council) and the Member States.  

The situation of twenty-eight existing support schemes creates appears to be contradictory 

to the aim of the European Union to create a single market on energy, since the market, at least 

for this part of the energy sector remains fragmented. In the next years, this problem will 

 
7 Commission, ‘Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee, the Committee of the Regions and the European Investment Bank, Clean 
Energy For All Europeans’ COM (2016) 860 final, 2f. 
8 European Council, ‘Conclusions’ EUCO 169/14 CO EUR 13 CONCL (23/24 October 2014); while the 
Commission proposed a lower share of 24%; see Commission, ‘Communication from the Commission of the 
European Parliament, the Council, the European Economic and Social Committee and the Committee of the 
Regions, A policy framework for climate and energy in the period from 2020 to 2030’ COM (2014) 15 final/2. 
9 Commission, ‘Communication from the Commission, A Clean Planet for all, A European strategic long-term 
vision for a prosperous, modern, competitive and climate neutral economy’ COM (2018) 773 final. 
10 Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on the promotion 
of electricity produced from renewable energy sources in the internal electricity market [2001] OJ L 283/33. 
11 Shahab Shariat Torbaghan et al. (n 6) 265. 
12 Daniel Behn, Ole Kristian Fauchald and Laura Letouneau-Tremblay, ‘Promoting Renewable Energy in the 
EU: Shifting Trends in Member State Policy Space’ (2017) 28 European Business Law Review 217, 232. 
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become more relevant, because the share of energy from renewable sources shall increase 

according to the European vision.  

In addressing this oddity, the European legislator introduced the Cooperation Mechanism 

in the Directive 2009/28/EC (second RES Directive)13 as an attempt to converge national 

support schemes. Hence, Member States have the opportunity to jointly fulfil their national 

overall targets through cooperation. In this sense, the Directive lays down three instruments: 

statistical transfer, joint projects and joint support schemes. The deployment of these instrument 

by Member States would contribute to convergence of national support schemes. In December 

2018, the Directive (EU) 2018/2011 (third RES Directive)14 was adopted by the European 

legislator and which is mainly perpetuating the status quo. 

In practice, these instruments were almost never deployed by the Member States. Solely 

some countries, e.g. Sweden, were deploying the instruments and entered cross-border 

cooperation.15 The Commission predicted some Member States might use the Cooperation 

Mechanism in the years before 2020 in order to ensure the achievement of their national overall 

targets until 2020.16 Eligible Member States might be the Netherlands and Luxembourg which 

are likely to not attain their targets by 2020 and Germany which might not be able to meet its 

targets after 2020. Sellers of energy from renewable sources could be Denmark and Estonia 

which are expecting to meet their targets.17  

However, the situation for renewables has changed since 2000. While in the beginning of 

the development of energy from renewable sources were more expensive in comparison to 

conventional energy sources, the cost was significantly reduced over time through technology 

development and standardisation.18 Thus, the protective approach of the legal situation needs 

to be questioned.   

 
13 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the 
use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 
2003/30/EC [2009] OJ L 140/16. 
14 Directive (EU) 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the 
promotion of the use of energy from renewable sources [2018] OJ L 328/82. 
15 See section 5. 
16 Commission, ‘Guidance on the use of renewable energy cooperation mechanism (Communication)’ SWD 
(2013) 440. 
17 Corinna Klessmann et al., Cooperation between EU Member States under the RES Directive, Task 1 report 
(2013) A report compiled within the European project “Cooperation between EU MS under the Renewable 
Energy Directive and interaction with support schemes” ordered by the Commission 
<https://www.ecofys.com/files/files/ec-ecofys-tuvienna-2014-cooperation-member-states-res-directive.pdf> 
accessed 1 September 2019, 4f. 
18 Ana Penha, ‘Oil Companies’ Approach to Renewable Energy’ (2011) 6 Environmental & Energy Law & 
Policy Journal 1, 7f. 
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1.1 Research questions 

This master thesis will give a deeper insight into the legal situation of national support schemes 

on energy from renewable sources. An analysis will be given from a European law point of 

view, instead of a national approach. In ascertaining the current legal situation of twenty-eight 

different national support schemes on energy from renewable sources, instead of one European 

support scheme, the following questions will be answered:  

 

- Is the European Union as a legislator pursuing the establishment of an internal energy 

market and which competences does the European legislator has when it comes to 

energy law?  

- Is it legal under European law to restrict a national support scheme on energy from 

renewable sources to a Member State’s territory? 

- Through which instruments is the European Union pursuing the goal to increase and 

enhance renewable technologies? 

- Is the design of the RES Directives shaped in a way that is supporting the establishment 

of national support schemes instead of following a European approach?  

- Which features does the Cooperation Mechanism of the second RES Directive entail 

and under which requirements can Member States deploy this mechanism? 

- Was the approach with regard to national support schemes and the Cooperation 

Mechanism recently changed by the adoption of the new legislative package ‘Clean 

Energy for all Europeans’? 

 

1.2 Delimitations  

This thesis will focus on the European law on promotion schemes of energy from renewable 

sources and the role of the support schemes within the European legal framework. With regard 

to this complex topic, some delimitations have been made.  

Firstly, due to practical constraints, this thesis cannot provide a comprehensive review of 

the European law with regard to national support schemes, thus, the European law on state aid 

is not discussed in this thesis.19 This thesis rather focuses on the RES Directives and the law 

prescribed there with regard to the design of national support schemes. Furthermore, the legal 

basis for the Directives will be described in order to attain a deeper understanding of the rules. 

 
19 Heiko Krüger, European Energy Law and Policy, An Introduction (Edward Elgar Publishing 2016) 45. 
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Secondly, the topic of environmental protection will not be discussed extensively. 

However, one has to bear in mind, that the whole concept of promotion of energy from 

renewable sources stems from the idea to reduce environmental adverse effects.  

Thirdly, the thesis does not engage with grid related issues. Not only the Treaties,20 but 

also secondary law contains various provisions which are specifically dealing with energy 

issues or affecting them. In this sense it is worth to mention Article 170 to 172 of the Treaty on 

the Functioning of the European Union (TFEU) which encompass provisions on trans-European 

networks. These topics are highly relevant with regard to the connectivity of the European grid, 

but will not be discussed in this paper, since the scope is limited. 

 

1.3 Methodology and material 

The methodology of analysis is the doctrinal approach.21 In this sense, not only the wording of 

the law will be analysed, but also a deeper insight will be given in the legislative process. Hence, 

the political developments which led to the final drafts of the RES Directives will be analysed. 

Furthermore, case law from the Court of Justice of the European Union (CJEU or the Court) 

will be examined. Additionally, the thesis will reflect the views of scholars.  

 

1.4 Structure  

This thesis will be divided in seven chapters. While the first chapters will be more general and 

reflect the legal framework in which the Cooperation Mechanism is embedded, the core 

chapters of this thesis are chapter five and six. 

The opening chapter is devoted to the European Union’s aim to establish an internal energy 

market. The legal situation will be analysed with regard to this goal. In doing so, not only 

primary law will be discussed, but also the internal energy market packages (secondary law) 

which mainly shaped the current legal situation. Furthermore, the tension between the free 

movement of goods and the national legislation on national support schemes will be scrutinized 

by examining the decision taken by the CJEU.  

The focus of the third chapter will be the RES Directives and its evolvement. The 

politically relevant incidents will be described which eventually led to the enactment of the first 

RES Directive. Subsequently, the main features and instruments (besides the Cooperation 

 
20 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the European 
Union [2016] OJ C 202/1 (TEU and TFEU). 
21 Vijay M Gawas, ‘Doctrinal legal research method a guiding principle in reforming the law and legal system 
towards the research development’ (2017) 3 International Journal of Law 128-130. 
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Mechanism) provided by the first and second RES Directive will be highlighted. The main 

purpose of this chapter is to show the growing importance of energy from renewable sources in 

the political discussion and how this political will was transferred into law. In this sense, the 

connection between the goals of the first and second RES Directives and the main instruments 

in order to achieve these goals will be prescribed.  

Subsequently, chapter four will focus on the endeavours of several European legislative 

bodies to harmonise support schemes on energy from renewable sources within the EU. While 

chapter three is emphasising on the first and second RES Directives as such, the fourth chapter 

will concentrate on the harmonisation aspect. For the purpose of clear presentation, it will be 

distinguished between five phases, in which the legislative steps and attempts especially taken 

by the Commission will be analysed. 

In chapter five, the Cooperation Mechanism laid down in the second RES Directive will 

be analysed, by interpreting and evaluating the wording of the articles concerned. The four 

instruments22 of the Cooperation Mechanism will be examined with regard to their scope, the 

notification obligation as formal requirements, and eligible projects between Member States or 

third states.  

The sixth chapter’s subject is the third RES Directive which was recently adopted. The 

foregoing chapters are mainly dealing with the second RES Directive, because the Cooperation 

Mechanism was introduced by it, thus, cross-border cooperation was firstly deployed under this 

Directive. The most recent changes which came up through the adoption of the third RES 

Directive in December 2018 will be shortly scrutinised.  

Eventually, chapter seven contains a conclusion, in which the answers found in the 

previous chapters will be summarised.  

  

 
22 The four instruments of the Cooperation Mechanism are statistical transfer, joint projects between Member 
States, joint projects between Member States and third states, and joint support schemes.  
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2 Establishment of an internal energy market 
During the last twenty years, the European Union proclaimed on several occasions to create a 

single market for energy, so that energy can circulate across Europe without obstacles.23 

Subsequently, various European legal acts have been adopted in order to establish an internal 

energy market.24  

Article 3(3) of the Treaty on European Union (TEU) prescribes in principle, that the 

European Union ‘shall establish an internal market’. The provision prescribes further, that the 

European Union shall ensure ‘a high level of protection and improvement of the quality of the 

environment’ and the solidarity among Member States in achieving this. In the same vein, 

Article 194(1) TFEU foresees that ‘[i]n the context of the establishment and functioning of the 

internal market and with regard for the need to preserve and improve the environment, Union 

policy on energy shall aim […] to ensure the functioning of the energy market’. Furthermore, 

the establishment of an internal market is guaranteed by the free movement of goods enshrined 

in Article 34 TFEU. However, the aim to guarantee a single market on the one hand, and the 

promotion of renewable energy, on the other hand, causes friction and calls for political action 

to combine these two goals.25 

Subject of this chapter is the internal energy market and how the promotion of energy from 

renewable sources is embedded in this concept. Firstly, the legislative competences of the 

European Union in terms of energy (from renewable sources) will be scrutinised. Secondly, the 

four legislative packages on the internal energy market will be briefly explained and the 

emerging connection to energy from renewable sources. Lastly, the free movement of goods as 

one of the main features of the internal market will be discussed. In this sense, three landmark 

cases on the compatibility of national support schemes with the free movement of good will be 

analysed.  

 

 
23 See for instance Recitals 1 to 9 Directive 96/92/EC of the European Parliament and of the Council of 19 
December 1996 concerning common rules for the internal market in electricity [1997] OJ L 27/20 and recently in 
COM (2016) 860 final (n 7). 
24 Kim Talus, Introduction to EU Energy Law (Oxford University Press 2016) 10.  
25 Volkmar Lauber und Elisa Schenner, ‘The struggle over support schemes for renewable electricity in the 
European Union: a discursive -institutionalist analysis’ (2011) 20 Environmental Politics 508-527. 
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2.1 Legislative competences of the European Union 

In general, the legal foundation of European Union energy action is to be found in 

Article 194 TFEU. Supplementary, Articles 191 and 192 TFEU have to be considered when it 

comes to environmental protection, hence, energy from renewable sources.26 

 

2.1.1 Shared competences in the field of energy  

According to Article 5(1) and (2) TEU, the European legislator can only enact legal measures, 

if the Treaties confer competences to the European Union (principle of conferral).27 The 

European Union and the Member States have shared competences in areas such as internal 

market, trans-European networks, environment and energy, pursuant to Article 4(2) TFEU. 

Shared competences mean, that the European Union and the Member States can pass legal acts 

in this area, while Member States can only adopt laws to the extent that the European Union 

has not exercised its competence (Article 2(2) TFEU). However, according to Articles 5(1) and 

(3) TEU, the European legislator can only adopt measures in these areas  

 

[…] if and so far as the objectives of the proposed action cannot be sufficiently achieved by the 
Member States […] but can rather, by reason of the scale or effect of the proposed action, be 
better achieved at Union level’. 

 

This principle of subsidiarity must be considered by the legislator in enacting new rules.  

 

2.1.2 Legal basis for energy action (Article 194 TFEU) 

 

a) Historical background  

The implementation of an energy policy as a separate policy field took until 1992 before the 

Treaty of Maastricht was signed, which mentioned energy in primary law for the first time.28 

Eventually, the Lisbon Treaty was signed in 200729 and through it Article 194 TFEU was 

 
26 Rainer Hinrichs-Rahlwes,’Internal energy market – implementation still pending’ in Rainer Hinrichs-Rahlwes 
(ed), Sustainable energy policies for Europe; towards 100% renewable energy (CRC Press 2013) 81, 81.  
27 Paul Craig and Gráinne de Búrca, EU Law, Text, Cases and Materials (6th edn, Oxford University Press 2015) 
75. 
28 Treaty on European Union [1992] OJ C 191/1 (Treaty of Maastricht). 
29 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community [2007] OJ C 306/1 (Lisbon Treaty). 
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introduced which is specifically dedicated to the energy sector. Until then, the European energy 

law was based on environmental provisions and the internal market.30. The introduction of 

Article 194 TFEU caused some discussion about its impact and meaning. While some scholars 

argue, that the new introduced Article lacks clarity and solely codifies the already existing 

competences of the European Union,31 others contemplate that the codification serves as a 

clarification of the European competence and notion of importance of energy issues.32  

 

b) Content of Article 194 TFEU  

Article 194 TFEU serves as a legal basis for measures in the field of energy. Pursuant to 

Article 194(1) TFEU, the main aims of the European energy policy are:  

 

(a) ensure the functioning of the energy market; 

(b)ensure security of energy supply in the Union; 

(c) promote of energy efficiency and energy saving and the development of new and renewable forms of 
energy; and 

(d) promote the interconnectors of energy networks. 

 

Article 194(1)(c) TFEU indicates that one policy objective in energy law-making is ‘the 

development of new and renewable forms of energy’. The question arises whether the 

promotion of energy from renewable sources is encompassed. Proells declines this by arguing, 

that the wording is not specifically related to the promotion, but only to the ‘development of 

new and renewable forms of energy’, therefore, he concludes, that Article 194 TFEU cannot 

serve as a legal basis to promote renewable energy sources.33 One could argue, that this reading 

of the provision is rather strict and one could answer, that the Article 194(1)(c) TFEU must be 

 
30 Hannah Katharina Müller, ‘Legal bases for offshore grid development under international and EU law: why 
national regimes remain the determining factor’ (2013) European Law Review 618, 628. 
31 Bart van Vooren, ‘EU external energy policy: the legal and policy impact of the new competence’ in Martin 
Trybus and Luca Rubini (eds), The Treaty of Lisbon and the Future of European Law and Policy (Edward Elgar 
2012) 285, 303; Jan H. Jans and Hans H.B. Vedder, European Environmental Law, After Lisbon (4th edn 
European Law Publishing 2012) 85; Jan Frederik Braun, ‘EU Energy Policy under the Treaty of Lisbon Rules, 
Between a New Policy and Business as Usual’ (2011) EPIN Working Paper No. 31 
<https://www.ceps.eu/system/files/book/2011/02/EPIN%20WP31%20Braun%20on%20EU%20Energy%20Polic
y%20under%20Lisbon.pdf> accessed 1 September 2019.  
32 Johannes Pollak and Peter Slominski, ‘Energy policy’ in Gerda Falkner (ed), Working Paper Series, Eu 
Policies in the Lisbon Treaty: A Comparative Analyses, Working Paper No. 03/2008 (final version 2009) 
<https://eif.univie.ac.at/downloads/workingpapers/wp2008-03.pdf> accessed 1 September 2019, 36, 24 and 59. 
33 Alexander Proelss, ‘The Energiewende under Fire: The Influence of European Union Law on Germany’s 
Climate Policy’ (2017) 24 George Mason law review 477, 478 fn 13.  
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read in a way that the word ‘promote’ refers to the whole sentence and the listed aims. Thus, 

the sentence with regard to renewables would be: ‘promote […] the development of new and 

renewable forms of energy’. The European Parliament takes the view, that Article 194 TFEU 

also encompasses the promotion of renewable energy.34 However, even by following the stricter 

view, the European legislator has the competence to develop renewable energies and there is 

only a little difference between the meaning of words ‘promoting’ and ‘developing’. 

Pursuant to Article 194(2) TFEU, legislative proposals concerning energy are made 

according to the ordinary legislative procedure. This procedure is enshrined in Article 294 

TFEU. Legislative bodies within the ordinary legislative procedure are the Commission – 

having the right to initiate a legislative process -, the European Parliament and the Council. 

Additionally, as set out in Article 194(2) TFEU, the Economic and Social Committee and the 

Committee of the Regions have to be consulted when a law under Article 194(1) TFEU should 

be passed. An exception to the ordinary legislative procedure, applies for those rules which are 

‘primarily of a fiscal nature’ and on which the Council decides unanimously, while the 

Parliament will only be consulted but has no right to vote.35 

 

2.1.3 Legal basis for environmental action (Article 192 TFEU) 

In terms of renewable energies also legislative competences in the field of environment become 

relevant, since the promotion of renewables also serves environmental purposes, e.g. combating 

climate change.36 The European Union can adopt measures in the field of environmental law. 

According to Article 192(1) TFEU, the European legislator has competences to enact laws in 

order to achieve the goals set out in Article 191 TFEU. The following objectives are enshrined 

in Article 192(1) TFEU:  

 

- preserving, protecting and improving the quality of the environment,  

- protecting human health,  

- prudent and rational utilisation of natural resources, 

 
34 European Parliament, ‘Energy Policy: General Principles’ (2019) 
<http://www.europarl.europa.eu/ftu/pdf/en/FTU_2.4.7.pdf> accessed 1 September 2019.  
35 Susanne Langsdorf, ‘EU Energy Policy: From the ECSC to the Energy Roadmap 2050’ (2011) Green Energy 
Foundation <http://archive.gef.eu/uploads/media/History_of_EU_energy_policy.pdf> accessed 1 September 
2019, 6. 
36 See section 3.1. 
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- promoting measures at international level to deal with regional or worldwide environmental 
problems, and in particular combating climate change.  

 

The European environmental objectives are intertwined with the energy policy and law set out 

in Article 194 TFEU. Overlaps of competences between Articles 192 and 194 TFEU are 

particularly occurring when it comes to the utilisation of natural resources and the promotion 

of international environmental problems and climate change.37  

The legislative procedure for these measures is in principle the ordinary legislative 

procedure, while in some cases, the special legislative procedure. The latter applies for 

measures, which have a significant effect on a Member State’s choice between different energy 

sources and the general structure of energy supply. In these cases, the Council acts unanimously 

in accordance with a special legislative procedure, while the European Parliament is merely 

consulted according to Article 192(2)(c) TFEU.  

 

2.1.4 Member States’ choice on their energy mix 

Introduction of Article 194 TFEU – particularly subparagraph 2 of Article 194(2) TFEU – and 

its relation to Article 192(2)(c) TFEU caused some legal uncertainty regarding the European 

legislator’s competences to adopt measures interfering with Member States’ choice on their 

energy mix. 

In principle, the European Union is not competent to decide on Member States’ choices on 

their energy mix. Pursuant to Article 194(2) TFEU, European Union´s measures on energy 

 

shall not affect a Member State’s right to determine the conditions for exploiting its energy 
resources, its choice between different energy sources and the general structure of its energy 
supply, without prejudice to Article 192(2)(c) [TFEU].  
 

Hence, according to Article 194(2) TFEU, Member States can decide which energy sources 

they deploy.38 Yet, Article 192(2)(c) TFEU states:  

 

By way of derogation from the decision-making procedure provided for in paragraph 1 and 
without prejudice to Article 114, the Council acting unanimously in accordance with a special 
legislative procedure and after consulting the European Parliament, the Economic and Social 
Committee and the Committee of the Regions, shall adopt […] measures significantly affecting 

 
37 Rainer Hinrichs-Rahlwes (n 26) 81. 
38 Müller states that a European law pertaining the choice of energy mix is possible if the Member States decide 
unanimously to do so, see Hannah Katharina Müller (n 30) 628. 
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a Member State’s choice between different energy sources and general structure of its energy 
supply.  
 

These provisions show the complexity of law-making in this field because, on the one hand, the 

European Union has the competence to promote energy from renewable sources but, on the 

other hand, it cannot interfere with a Member State’s choice on its energy mix.39 The core 

uncertainty between these two provisions lies within the fact, that Article 192(2)(c) TFEU 

solely foresees a special legislative procedure for ‘measures significantly affecting a Member 

State’s choice between different energy sources’, while Article 194(2)(1) TFEU entails a 

prohibition to enact such measures. Subsequently, the question arises if provisions, which are 

based on Article 192(1) TFEU can interfere with a Member State’s choice on its energy mix as 

long as they are compliant with the special legislative procedure, while the measures would be 

unlawful, if they were adopted on the legal basis of Article 194(2) TFEU. Hence, the 

competences of the European legislator would be broader, when a law is adopted under 

Article 192(1) TFEU.40  

Proelss concludes, that the European Union is precluded to interfere with national policy 

and law on how to promote renewable energy.41 On the other hand, according to Focken, 

Member States gave up parts on their right to choose their energy mix through the adoption of 

the second RES Directive which prescribes mandatory national overall targets regarding the 

renewable energy share for every Member State.42 In this regard, the Court ruled in the case 

Republic of Poland v Commission, that the second RES Directive was not based on Article 194 

TFEU, but on Article 192(1) TFEU, thus, the restriction prescribed in Article 194(2) TFEU is 

not applicable to the second RES Directive.43 Rusche describes Article 194(2) TFEU as a re-

nationalisation and raises the question if there is still a possibility to enact secondary law on 

energy from renewable sources on the basis of Article 191 TFEU, since Article 194 TFEU is 

lex specialis in relation to Article 191 and 192 TFEU.44  

In my opinion, Article 194(2) TFEU is only applicable if a law is adopted under energy 

purposes, while law which is pursuing environmental goals can restrict Member State’s choice 

on their energy mix when it is adopted under the special legislative procedure laid down in 

 
39 Hanno Focken (n 5) 184. 
40 Thea Sveen ‘The interaction between Article 192 and 194 TFEU, Renewable energy promotion with a 
predominant purpose’ in Franz Jürgen Säcker, Lydia Scholz and Thea Sveen (eds), Renewable Energy Law in 
Europe, Challenges and Perspectives (Peter Lang GmbH 2015) 157-182. 
41 Alexander Proelss (n 33) 479. 
42 Susanne Langsdorf (n 35) 183. 
43 Case T-370/11 [2013] published in the electronic Reports of Cases (Court Reports – general), para 17. 
44 Tim Maxian Rusche, EU Renewable Electricity Law and Policy (Cambridge University Press 2015) 211. 
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Article 192(2) TFEU. In this regard, Sveen highlights, that especially when it comes to energy 

from renewable sources, the purpose of the measures can be hardly categorised to pursue solely 

environmental or energy related goals. However, if a legal measure’s aim is two-fold, the 

‘centre of gravity’ jurisprudence must be deployed, meaning, that it has to be examined which 

of the aims is more important and therefore is given priority.45 Conclusively, the main goal of 

a measure, which is curtailing a Member State’s choice on its energy mix, has to predominantly 

pursue environmental goals. This opinion is supported by the fact, that according to Article 

192(2) TFEU, the adoption of such a law requires an unanimously taken decision of the 

Council, hence, the sovereignty of Member States is still fulfilled.  

However, Article 192(2) TFEU is solely applicable if the provisions are affecting the 

Member State’s choice ‘significantly’. This term is not defined or further specified by the 

TFEU, hence, the interpretation is left to jurisprudence and scholars. The discussion on what 

would be a significant came up during the legislative process of the third RES Directive. 

Portugal opposed to the original proposal of the Directive, which foresaw to maintain the 

system of national overall targets, by arguing that this would have a significant effect and that 

an unanimous decision of the Council would be necessary.46 Eventually, this problem, was 

circumvented by the legislator by prescribing a European target instead of national targets.47  

Notably, the third RES Directive was based on Article 194 TFEU, while the first and 

second RES Directives were adopted according to environmental legal basis Article 192 TFEU 

(former Article 175 EC48).49  In the third RES Directive, the European legislator regards the 

promotion of renewables as ‘[…] one of the goals of the Union energy policy‘50, hence, falling 

within the scope of Article 194 TFEU.  

 

2.2 Internal energy market packages  

The European legislator enacted various energy packages in order to establish an internal 

energy market.  

 
45 Thea Sveen (n 40).  
46 Leonie Reins, Regulating shale gas: the challenge of coherent environmental and energy regulation (Edward 
Elgar Publishing 2017) 47f.  
47 See section 6.1. 
48 Consolidated version of the Treaty establishing the European Community [1997] OJ C 340/173 (EC). 
49 See section 3.1.6 b). 
50 Recital 2 of Directive (EU) 2018/2001 (n 14). 
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The first energy package comprising two directives was passed in the 1990s.51 The first 

package formed the basis for future legislative acts in the energy sector and was not very 

progressive in terms of liberalising the energy market.52 Basic principles were codified instead 

of precise and effective measures.53 The main issues of the package were third-party access and 

functional unbundling.54 In terms of energy from renewable sources, the package included the 

important feature, that Member States are allowed to give priority to the production of 

electricity from renewable sources.55 The second energy package was adopted in 2003.56 The 

intention of the package was to overcome the weaknesses of the first package and to adopt more 

‘concrete provisions’.57 In 2007, the third internal energy market package was published by the 

European Union which was transformed, in 2009, in several directives and regulations.58 All 

these legislative acts had the aim to establish an internal energy market by establishing a 

transparent market, open for all stakeholders and with fair competition rules.59 The energy 

packages were focussing on the amendment of the Directive 96/92/EC (first Electricity Market 

Directive)60 and Directive 2003/54/EC (second Electricity Market Directive),61 thus, the 

Directive 2009/72/EC (third Electricity Market Directive)62 mainly comprised the following 

instruments: exclusion of supply price regulation, unbundling of transmission and distribution 

system operators, third-party access to transmission and distribution networks, regulation of 

 
51 The package encompassed Directive 96/92/EC (n 23); Directive 98/30/EC of the European Parliament and of 
the Council of 22 June 1998 concerning common rules for the internal market in natural gas [1998] OJ L 204/1. 
52 Kim Talus (n 24) 11. 
53 Rainer Hinrichs-Rahlwes (n 26) 82. 
54 Kim Talus (n 24) 11. 
55 Recital 28 and Article 8 and 3 Directive 96/92/EC (n 23). 
56 The package encompassed Regulation (EC) No 1228/2003 of the European Parliament and of the Council of 
26 June 2003 on conditions for access to the network for cross-border exchanges in electricity [2003] OJ L 
176/1, Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning 
common rules for the internal market in electricity and repealing Directive 1996/92/EC [2003] OJ L 176/37, 
Directive 2003/55/EC of the European Parliament and of the Council of 26 June 2003 concerning common rules 
for the internal market in natural gas and repealing Directive 1998/30/EC [2003] OJ L 176/57. 
57 Recital 2 Directive 2003/54/EC (n 56). 
58 The package encompassed Regulation (EC) No 713/2009 of the European Parliament and of the Council of 13 
July 2009 establishing an Agency for the Cooperation of Energy Regulators [2009] OJ L 211/1, Regulation (EC) 
No 714/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for access to the 
network for cross-border exchanges in electricity repealing Regulation (EC) No 1228/2003 [2009] OJ L 211/15, 
Regulation (EC) No 715/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for 
access to the natural-gas transmission networks repealing Regulation (EC) 1775/2005 [2009] OJ L 211/36, 
Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules 
for the internal market in electricity and repealing Directive 2003/54/EC [2003] OJ L 211/55 and Directive 
2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules for the 
internal market in natural gas and repealing Directive 2003/55/EC [2003] OJ L 211/94. 
59 Rainer Hinrichs-Rahlwes (n 26) 96. 
60 Directive 96/92/EC (n 23). 
61 Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning common 
rules for the internal market in electricity and repealing Directive 96/92/EC. 
62 Directive 2009/72/EC (n 56). 
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transmission and distribution tariffs and the right of consumers to freely choose their electricity 

suppliers.63 

Subsequently in 2010, the Commission published the communication ‘Energy 2020 A 

strategy for competitive, sustainable and secure energy’ in which the diversification of energy 

through the establishment of renewable energies was emphasised. In addition, the Commission 

also connected these issues with the internal energy market in stating that the internal energy 

market ‘is still fragmented’.64 Furthermore, the Commission pursues the ensuring of the free 

movement of energy, thus, the creation of an internal energy market mostly through the 

improvement of grid infrastructure and connectivity.65 According to this policy paper the core 

elements of current and future energy policy are more energy efficiency, more renewable 

energies and a fully integrated energy market.66 These statements reveal the connection between 

the creation of an internal energy market and the promotion of energy from renewable sources. 

Subsequently, the President of the Commission Barosso at this time, upholded, that ‘[…] the 

completion of a fully-functioning, interconnected and integrated internal energy market […] is 

central to Europe's competitiveness and must not be fragmented.’67 However, the European 

legislator war criticised by solely focussing on the single market for energy but not on 

environmental goals.68 

In 2016, the Commission published its ‘Clean Energy for all Europeans’ package with the 

aim to complete the internal energy market.69 The adoption of the directives and regulations 

concerned was finalised in March 2019.70 The European legislator continues the approach 

followed before and connected the completion of the internal energy market with the promotion 

of energy from renewable sources. The package comprised four directives and four regulations, 

inter alia, the revision of the Electricity Market Directive.71 In this sense, the Commissioner 

 
63 Heiko Krüger (n 19) 115. 
64 Commission, ‘Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee of the Regions, Energy 2020 A strategy for competitive, sustainable and secure 
energy’ COM (2010) 639, 3. 
65 ibid 9. 
66 Susanne Langsdorf (n 35) 8. 
67 Commission, Memo, ‘Letter of President Barroso to the Members of the European Council’ (2013) 
<https://europa.eu/rapid/press-release_MEMO-13-416_en.htm> accessed 1 September 2019.  
68 Malcolm Keay, ‘The EU “Target Model” for electricity markets: fit for purpose?’ (2013) The Oxford Institute 
for Energy Studies <https://www.oxfordenergy.org/publications/the-eu-target-model-for-electricity-markets-fit-
for-purpose/?v=3a52f3c22ed6> accessed 1 September 2019. 
69 COM (2016) 860 final (n 7). 
70 Commission, Press Release, ‘Clean energy for all Europeans package completed: good for consumers, good 
for growth and jobs, and good for the planet’ (22 May 2019) <https://ec.europa.eu/info/news/clean-energy-all-
europeans-package-completed-good-consumers-good-growth-and-jobs-and-good-planet-2019-may-22_en> 
accessed 1 September 2019. 
71 The package encompassed Directive (EU) 2018/844 of the European Parliament and of the Council of 30 May 
2018 amending Directive 2010/31/EU on the energy performance of buildings and Directive 2012/27/EU on 
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for Climate Action and Energy Miguel Arias Cañete announced, that the revised Electricity 

Market Directive ‘will make energy markets more flexible and facilitate the integration of a 

greater share of renewable energy’.72 

 

2.3 Free movement of goods  

Free movement of goods is enshrined in Articles 34 to 36 TFEU and has a pivotal role when it 

comes to national law on support schemes.73 In the context of renewable energy sources and 

their promotion the question repeatedly arises if national support schemes on renewable 

energies create an obstacle to the free movement of goods.74  

The CJEU 75 rendered several judgements in which it ruled on the compatibility of national 

support schemes with the free movements of goods. In all cases, the Court concluded, that 

national support schemes are in line with the free movement of goods. In particular, the CJEU 

stated, that Member States can only promote energy from renewable sources produced within 

their territory. 

The most important judgements will be described in the following by chronological order 

after some general remarks on the free movement of goods will be made.  

 

 
energy efficiency [2018] OJ L 156/75, Regulation (EU) 2018/1999 of the European Parliament and of the 
Council of 11 December 2018 on the Governance of the Energy Union and Climate Action, amending 
Regulations (EC) No 663/2009 and (EC) No 715/2009 of the European Parliament and of the Council, Directives 
94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the European 
Parliament and of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation 
(EU) No 525/2013 of the European Parliament and of the Council [2018] OJ L 328/1, Directive (EU) 2018/2001 
(n 14), Directive (EU) 2018/2002 of the European Parliament and of the Council of 11 December 2018 
amending Directive 2012/27/EU on energy efficiency [2018] OJ L 328/210, Regulation (EU) 2019/941 of the 
European Parliament and of the Council of 5 June 2019 on risk-preparedness in the electricity sector and 
repealing Directive 2005/89/EC [2019] OJ L 158/1, Regulation (EU) 2019/942 of the European Parliament and 
of the Council of 5 June 2019 establishing a European Union Agency for the Cooperation of Energy Regulators 
[2019] OJ L 158/22, Regulation (EU) 2019/943 of the European Parliament and of the Council of 5 June 2019 
on the internal market for electricity [2019] OJ L 158/54 and Directive (EU) 2019/944 of the European 
Parliament and of the Council of 5 June 2019 on common rules for the internal market for electricity and 
amending Directive 2012/27/EU [2019] OJ L 158/125. 
72 Commission, Press Release, ‘Clean Energy for All Europeans: Commission welcomes European Parliament's 
adoption of new electricity market design proposals’ (26 March 2019) <http://europa.eu/rapid/press-release_IP-
19-1836_en.htm> accessed 1 September 2019. 
73 Heiko Krüger (n 19) 46f. 
74 Max Salomon Jansson, ‘Free movement of Electricity and the Revival of System Stability Justifications’ 
(2017) 18 German Law Journal 595-616. 
75 The nomenclature has been altered by the Lisbon Treaty, see for further information Paul Craig and Gráinne 
de Búrca (n 27) 57.  
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2.3.1 General remarks 

Article 34 TFEU prohibits total or partial restraints on importation of goods. Energy is a ‘good’ 

in this sense since it can be valued in money and it can be subject to a transaction.76 

Article 34 TFEU prohibits quantitative restrictions and all measures having an equivalent 

effect. In this regard, the Court established in its landmark decision Dassonville that all national 

measures which are capable of hindering, directly or indirectly, actually or potentially, intra-

Community trade are considered to be measures having an equivalent effect.77 

However, the prohibition is not absolute. Restrains on the free movement of goods can be 

justified under certain requirements. Express derogations are listed in Article 36 TFEU. In 

addition, the Court established further mandatory requirements which can serve as justification 

reasons in its ruling Cassis de Dijon.78  

 

2.3.2 Preussen Elektra (2001)  

The Court rendered a judgement dealing with the German Stromeinspeisungsgesetz and the 

German system of feed-in tariffs.79 The German Stromeinspeisungsgesetz foresaw, that energy 

supply undertakings were obliged to purchase the electricity from renewable energy sources 

produced in their region at a fixed price. A reimbursement could only be received by a supplier, 

if the renewable energy exceeded 5% of the supplier’s total supply. PreussenElektra, as a 

supplier, argued that electricity from renewable sources could be bought more cost-effectively 

abroad.80 

The Court held that the subsidy scheme established was an obstacle to the principle of free 

movement of goods, but also found that the subsidy was justified. The Court stated, that the 

national law 

 

is useful for protecting the environment in so far as it contributes to the reduction in emissions 
of greenhouse gases which are amongst the main causes of climate change which the European 
Community and its Member States have pledged to combat.81 

 

The Court did not only deploy the Cassis de Dijon doctrine in its reasoning, but also the 

mandatory requirements laid down in Article 36 TFEU (former Article 30 EC) since the 

 
76 Case 7/78 Commission v Italy [1968] ECR-423. 
77 Case 8/74 Procureur du Roi v Benoît and Gustave Dassonville [1974] ECR-837. 
78 Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein [1979] ECR-649. 
79 Case C-379/98 PreussenElektra AG v Schhleswag AG [2001] ECR I-2099. 
80 Max Salomon Jansson (n 74) 596. 
81 Case C-379/98 (n 79) paras 71-73. 
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measure also intends ‘to protect health and life of humans, animals and plants’.82 The Court’s 

reasoning was criticised by scholars, because the justification of a direct discrimination is in 

theory only possible by mandatory requirements and ‘environment’ is not one of the listed 

reasons for justification in Article 36 TFEU (former Article 30 EC).83 The Court’s reference to 

the Cassis doctrine remains therefore unclear.84 

Furthermore, the Court noted, that the origin and source of the electricity is difficult to 

identify once it has been fed into the grid.85 This argument of the Court leads to the conclusion, 

that a discrimination between foreign and national energy from renewable energy sources 

would be justified, if authorities have difficulties in validating the source of the imported 

energy.86 

Nonetheless, the Court limited its decision to ‘the current state of Community law’,87 thus, 

the question was not carved in stone, but dependant on the European law.88 At this time, only 

the first Electricity Market Directive was enacted by the European legislator, which expressly 

allowed Member States’ favourable treatment of energy from renewable sources.89 

The first RES Directive was not entered into force; thus, the question arises if the 

establishment of a more detailed framework on renewable energy would lead to another 

assessment in a similar case. However, at this time, the ruling was all in all a step in the right 

direction, since it allowed Member States to promote energy from renewable sources.90 

 

2.3.3 Ålands Vindkraft (2014) 

More than ten years later, the principles of PreussenElektra were put to test again before the 

CJEU in the case Ålands Vindkraft. The Finish wind power company Ålands Vindkraft filed a 

suit against the Swedish authorities to award Swedish renewable energy certificates for the 

energy from renewable sources supplied to the Swedish grid. The wind farm was connected to 

the Swedish grid. According to the Swedish law energy suppliers are obliged to purchase a 

certain amount of renewable energy certificates. These certificates are issued by the Swedish 

 
82 Case C-379/98 (n 79) para 75. 
83 Kim Talus (n 24) 98; Heiko Krüger (n 19) 54f; Sirja-Leena Penttinen, ‘The Next Chapter in the Saga of 
Renewable Energy Support Schemes: Still “a Certain Degree of Mystery” after Essent Belgium II’ (2018) 
European Law Review 106, 107. 
84 Kim Talus (n 24) 98. 
85 Case C-379/98 (n 79) para 79. 
86 Max Salomon Jansson (n 74) 608. 
87 Case C-379/98 (n 79) paras 78-80. 
88 Alexander Proelss (n 33) 485. 
89 Case C-379/98 (n 79) para 77. 
90 Kim Talus (n 24) 97. 
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authorities to producers of energy from renewable sources, while it is required, that the energy 

is produced in Sweden unless no international agreement has been concluded.91 The Court once 

again upheld the limitation by the national support scheme.  

Firstly, the CJEU referred to the second RES Directive and examined whether it is 

harmonising secondary law. The Court ruled, that the adoption of the first and second RES 

Directive did not alter the legal situation since PreussenElektra, because according to the first 

and second RES Directives, Member States can restrain their support schemes to renewable 

energy produced in their territory. The Court found, that the second RES Directive gives the 

Member States discretion in deciding to open their respective national support schemes to 

renewable energy generated in another Member State’s territory. The Court stated that ‘in 

adopting Directive 2009/28 the EU legislature left open the possibility of such territorial 

limitation’.92 The second RES Directive had not ‘harmonised the material content of support 

schemes designed to promote the use of green energy.’93 The Court stipulated that the Member 

States need to be in control of their support mechanism and if they want them to be applicable 

to energy produced outside of their national territory, they can do so in deploying the 

Cooperation Mechanism of the second RES Directive.94 

Secondly, the CJEU examined the compatibility of the Swedish provisions with primary 

law, namely Article 34 TFEU. Even though, the Court ruled, that the restriction of the subsidy 

to renewable energy produced within the territory of Sweden construes an obstacle to the free 

movement of goods in the European Union,95 the Court found such interference is justified, 

because it contributes to environmental protection, particularly, the mitigation of carbon 

dioxide (CO2) emissions and climate change. Since these objectives are recognised and actively 

pursued by the European Union and its policy and law, the CJEU concludes that the restriction 

is justified. In this regard, the Court referred to the justification outlined in PreussenElekra and 

supplemented this reasoning by referring to international agreements the European Union is 

engaged to.96  

The Court held it necessary to dive deeper into the proportionality of the Swedish law in 

order to take into account the developed legislative energy framework after PreussenElektra.97 

The changed situation was stressed by the Advocat General Bot, who argued that particularly 

 
91 Case C-573/12 Ålands vindkraft AB v Energimyndigheten (CJEU, 1 July 2014) paras 20-22. 
92 Case C-573/12 (n 91) para 49. 
93 ibid paras 61-64. 
94 ibid para 50. 
95 ibid paras 65-75. 
96 ibid paras 77-82. 
97 ibid paras 83ff. 
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the progress with regard to the liberalisation of the electricity market must be considered and 

the introduction of the guarantees of origin.98  

Hence, the issue of verification of the origin of the imported energy was addressed once 

again by reference to the guarantees of origin. Advocat General Bot stated that the lack of proof 

can no longer serve as a justification, because the introduction of guarantees of origin by the 

first RES Directive99 specifically addressed this topic by guaranteeing the renewable origin of 

the energy.100 The CJEU countered this argument by stating, that guarantees of origin only serve 

as a proof for consumers and are not capable to determine the origin or source of energy, 

because the electricity cannot be identified ‘precisely’ as green energy after it was fed in the 

grid.101  

With regard to the changes that were made in the meantime, the Court stated in its 

proportionality test, that national support schemes were not harmonised by the European law. 

The second RES Directive solely requires Member States to set targets in order to increase their 

share of renewable energy, while the individual starting point of every Member States has to be 

taken into account. It is left to every Member State’s discretion to establish a national system 

achieving this target. Member States are even allowed to limit these schemes to energy from 

renewable sources produced in their territory, since Member States are in the best position to 

control the effects and costs. The Court stimulated that the European legislator established 

mechanisms to cooperate in the second RES Directive but left it to the Member States to decide 

whether to enter cooperation or establish national support schemes.102 

In conclusion it can be said, that even though, the Court took into account the changes in 

the European energy law that have been occurred since PreussenElektra, in the end had no 

influence.103 In particular, the first and second RES Directive were not influencing the 

lawfulness of national support schemes only granting benefits to electricity produced from 

renewable energy sources located on their territory. Furthermore, it appears odd, that the Court 

upheld the argument of missing evidence, because the electricity was fed into the Swedish 

grid.104 Unfortunately, the CJEU was not diving deep into the proportionality test, hence, the 

proportionality of the local restriction was not examined comprehensively.105 However, by 

 
98 ibid Opinion of AG Bot, paras 83ff. 
99 See for guarantees of origin in the first RES Direction section 3.1.6.b). 
100 ibid Opinion of AG Bot, para 88. 
101 Case C-573/12 (n 91) paras 83ff. 
102 Case C-573/12 (n 91) para 94-100. 
103 Kim Talus (n 24) 100. 
104 Max Salomon Jansson (n 74) 614f. 
105 Daniel Behn, Ole Kristian Fauchald and Laura Letouneau-Tremblay (n 12) 241. 
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taking this decision, the CJEU accepted the political choice, which was taken by European 

legislator in not harmonising support schemes, but rather introducing the Cooperation 

Mechanism.106 

 

2.3.4 Essent Belgium (2014) 

Only two months later, after the CJEU judgement on the Ålands Vindkraft case, the Court 

rendered another case, which was very similar to Ålands Vindkraft. Essent Belgium concerned 

the Belgium’s Renewable Portfolio Standard, which obliged Belgian suppliers to fulfil a quota 

obligation by purchasing a certain amount of renewable energy certificates from renewable 

energy producers. Even though, the Belgian law did not prescribe that only Belgian renewable 

energy certificates could be bought, but certificates were not rewarded to foreign energy from 

renewable sources.107  

In the Essent Belgium case the problem of verification of the origin of the imported energy 

came up again. The plaintiff argued that the energy supplied fulfils the criteria attributed to the 

Belgian renewable energy certificates and is able to prove this.108 The Advocate General Bot 

stated in his opinion in the Essent Belgium case, that the lack of proof can no longer be used as 

an argument, because the introduction of guarantees of origin by the first RES Directive 

2001/77 is specifically addressing this topic by guaranteeing the renewable origin of the 

energy.109 However, the CJEU declined this argument by emphasising, that the Member State 

needs to be in control of ‘the effect and costs of their national support schemes according to 

their potential, whilst maintaining investor confidence’.110  

Furthermore, the Advocate General Bot reasoned, that the argument of reducing CO2 

emission as a justification is not convincing, because also the decrease of greenhouse emissions 

in another region or Member States would contribute to the same extent.111 The Court did not 

address this argument specifically, but referred to Article 3(1) and (2) of the first RES Directive 

and its Annex, according to which, Member States are allowed to nationally produce electricity 

from renewable sources in order to determine their national indicative targets.112  

 
106 Marek Szydło, ‘How to reconcile national support for renewable energy with internal market obligations? The 
task for the EU legislature after Ålands Vindkraft and Essent’ (2015) 52 Common Market Law Review 489, 509. 
107 ibid 597. 
108 Max Salomon Jansson (n 74) 609. 
109 Joined Cases C‑204/12 to C‑208/12 Essent Belgium NV v Vlaamse Reguleringsinstantie voor de 
Elektriciteits- en Gasmarkt (CJEU, 11 September 2014), Opinion of AG Bot, para 103. 
110 ibid para 102. 
111 ibid Opinion of AG Bot, para 103. 
112 ibid para 99. 
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To conclude, the CJEU confirmed its view expressed in the case Ålands Vindkraft 

concerning the question of validating the green origin of electricity by guarantees of origin. 

Further, the Court rejected the new argument brought up by the Advocate General, that the 

diminishment of greenhouse gases can also be achieved by producing green energy in another 

region or Member State.  

 

2.3.5 Summary 

In conclusion, the rulings show a similar approach in examining the lawfulness of national 

support schemes regarding the free movement of goods. Unfortunately, it remains unclear on 

which basis the limitation of national support schemes is justified: Cassis de Dijon doctrine, 

Article 36 TFEU or both. The Court’s approach to protect the stability and function of national 

support schemes up to each Member State’s is positive in order to achieve an increase in share 

of energy from renewable sources.  

Nonetheless, some arguments used by the Court remain vague. In particular, the argument 

of missing evidence concerning the origin of foreign energy produced in renewable energy 

sources seems to be outdated. It would be at least helpful, if the Court would have given some 

guidance on the proportionality of the Member States effort regarding validation. It is 

unfortunate, that this chance was missed out in the ruling Ålands vindkraft, since the respective 

wind farm was connected to the Swedish grid.  

Eventually, the question arises, how national support schemes were affected by the first 

and second RES Directive, because according to the case law it appears to be that they have not 

affected national support schemes at all. The case law show, that the European legislator had 

not altered the legal situation on harmonisation by the adoption of the first and second RES 

Directive. This political choice was followed by the CJEU. 

 

2.4 Conclusion  

In summary, the European legislator frequently adopted measures in order to establish an 

internal energy market, thus consistently pursuit this goal. Particularly, the introduction of 

Article 194 TFEU showed the significance of energy law on the European level. However, 

energy regulation is still limited since the European Union only has shared competences in this 

field and can therefore only act in accordance with the subsidiarity principle. In this regard, it 

must also be highlighted, that even though, the European Union has competences in enacting 
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provisions that seek to promote renewable energy from renewable sources, the decision of a 

Member State’s energy mix remains with the respective Member State.  

Although, the third and fourth legislative packages made a connection between the 

promotion of energy from renewable sources and the establishment of a single energy market, 

it was seen by the jurisprudence of the CJEU, national support schemes on renewable energy 

sources are not comprised. In contrary, the analysis of the European law on national support 

schemes made by the Court has shown, that the legal situation preserved unaltered and the 

second RES Directive served as a justification for support schemes that are restricted to energy 

produced within a Member States territory. Furthermore, the Court stressed, that the 

Cooperation Mechanism has to be deployed in order to create support mechanism without this 

territorial limitation. 

However, the rulings above were published under the first and second RES Directive, thus, 

the question arises if the third RES Directive has altered the legal situation.113  

  

 
113 See section 6. 
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3 Renewable Energy Directive 

As it has been shown in chapter two, national support schemes on renewable energy can be 

restricted in the sense, that they solely apply to energy which is generated within a Member 

State’s territory. From a European law perspective, those restriction are lawful. Although, the 

restrictions are deemed to be an obstacle to the free movement of goods, they are justified on 

environmental reasons. Moreover, the European legislative framework lacks harmonised 

secondary law on this issue.  

In order to understand the background and the objectives of the first and second RES 

Directive, in this chapter will highlight the evolvement of these Directives. Furthermore, the 

system and main features will be examined. 

 

3.1 Emergence of the Renewable Energy Directives 

The European policy and law on energy from renewable sources emerged gradually. The 

promotion of renewable energies was mentioned for the first time in the 1970s, whereas the 

first RES Directive was adopted in 2001. The increasing importance of renewable energies as 

an alternative to fossil fuels was mainly driven by three events: the oil crisis, environmental 

problems and climate change.  

Initially, the oil crisis in the 1970s revealed the dependence of European countries to 

foreign suppliers, thus, renewable energies as an alternative to conventional energy sources 

(coal, oil and gas) became relevant in order to secure supply through local energy production.114 

Later on, in the 1980s when environmental problems occurred, for instance, acid rain which 

was caused by hydrocarbon emissions, renewable energies were suggested to be an ‘innocuous 

alternative’.115 Subsequently, climate change became an international concern in the 1990s, 

which also called for the promotion of renewable energy with regard to the reduction of 

greenhouse gas emissions.116 The Earth Summit in Rio de Janeiro in 1992 where the 

participating States agreed upon the United Nation Framework Convention on Climate 

Change117 was the starting point for a worldwide action. The Kyoto Protocol118 was then 

 
114 Thomas B. Johansson and Wim Turkenburg, ‘Policies for renewable energy in the European Union and its 
member states: an overview’ (2004) 8 Energy for Sustainable Development 5, 5. 
115 Tim Maxian Rusche (n 44) 1f. 
116 Luc Werring (ed), EU Energy Law, EU Environmental Law: Energy Efficiency and Renewable Energy 
Sources, vol 3 (1st edn, Claeys & Casteels 2006) 8. 
117 United Nations Framework Convention on Climate Change (1992) UNTS I-30822, 09/05/1992, 21/03/1994. 
118 Kyoto Protocol to the United Nations Framework Convention on Climate Change (1997), UNTS I-30822, 
11/12/1997, 16/02/2005. 
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concluded, to which not only the European Member States were parties but also the European 

Union as such was obliged to meet the target of 8% greenhouse gas reduction from the 1990 

level until 2012. The commitments made by the European Union called for action and thus the 

European Union inter alia took measures to support renewable energy sources.119  

Even though the political objectives changed over time, nowadays they are combined, and 

cumulatively form the basis for renewable energy legislation.120 An action at European level 

was also deemed to be necessary, because national support schemes distorted the internal 

market on electricity.121 When the European legislator started to take action in the promotion 

of renewable energy, experience within the Member States was still limited.122  

In the following, the emergence and development of the European energy law on 

renewables is outlined in chronological order. 

 

3.1.1 Reaction to the oil crisis and to acid rains (1970s and 1980s) 

In the aftermath of the oil crisis in 1973, the promotion of renewable energies became relevant 

for the first time. At that time, the European Union took a first step in establishing research and 

development programmes on renewable energy in order to explore new renewable technologies 

and contribute to the cost-efficiency of these technologies.123 In this way, for instance, the 

Council had set up an energy research and development programme and supported research in 

new technologies like solar energy and waste materials.124  

While the energy policy of the European Union was still in its infancy, the European policy 

on environmental law was more advanced. The European Union drafted an environmental 

programme as early as 1973.125 In exploring environmental concerns and assessing their causes, 

 
119 Jos Delbeke, ‘The Emissions Trading Scheme (ETS): The cornerstone of the EU’s implementation of the Kyoto 
Protocol’ in Jos Delbeke (ed), EU Energy Law: EU Environmental Law, The EU Greenhouse Gas Emissions 
Trading Scheme, vol 4 (Claeys & Casteels 2006) 5. 
120 See Recitals 1 to 5 Directive 2009/28/EC (n 13). 
121 Luisa Dressler, ‘Support schemes for renewable electricity in the European Union: producer strategies and 
competition’ (2016) 60 Energy Economics 186, 186. 
122 Volkmar Lauber, ‘The European Experience with Renewable Energy Support Schemes and Their Adoption: 
Potential Lessons for Other Countries’ (2011) Renewable Energy Law and Policy Review 120, 120. 
123 Jaap C. Jansen and Martine A. Uyterlinde, ‘A fragmented market on the way to harmonisation? EU policy-
making on renewable energy promotion’ (2004) 8 Energy for Sustainable Development 93, 93. 
124 Council Decision of 22 August 1975 adopting an energy research and development programme (75/510/EEC) 
OJ L 231/1; Council Decision of 25 August 1975 amending Decision No 73/176/EEC adopting a programme of 
research in new technologies for the European Economic Community (use of solar energy and recycling 
materials) (75/517/EEC) OJ L 231/25. 
125 Declaration of the Council of the European Communities and of the representatives of the Governments of the 
Member States meeting in the Council of 22 November 1973 on the programme of action of the European 
Communities on the environment [1973] OJ C 112/1. 
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the Commission remarked that energy generators contribute significantly to pollution.126 

However, at Member State level, the oil crisis mainly led to a greater support for national fossil 

fuel production, while only some states (Denmark, Sweden, Germany, the Netherlands, 

Belgium and the UK) started to promote renewable energies on a small scale mainly through 

feed-in tariffs.127 

The increased deployment of coal power stations caused environmental problems like acid 

rain and transboundary air pollution.128 The Council addressed these issues in its 1986 

Resolution stating that the ‘development of new and renewable energy sources’ should be 

maintained and that renewable energies should be ‘substantially increased’ in order to replace 

conventional energy resources.129 The background to this policy was not any longer to react to 

the oil crisis, but rather to achieve environmental protection.130  

 

3.1.2 Challenge of introducing renewable energies into a fossil fuel-based market 

In the 1980s, new energy producers – thus renewable energy producers – faced the challenge 

of entering the energy market because it was governed by monopolies and dominated by fossil 

fuels.131 Until then, energy monopolies had dominated the energy market, in particular state-

owned and state-licensed monopolies were established in most Member States.132 In the 1980s, 

however, the political climate started to change and a liberal market-based approach on energy 

regulation emerged.133 The opening of electricity markets was an important step to support the 

increase of renewable energies. Nevertheless, a liberal market also posed obstacles to 

implementation, so that a purchase obligation for renewable energies was discussed.134   

In 1988, the Council advised Member States in its Recommendation 88/349/EEC to  

 

encourage contractual terms governing supplies to the distribution companies of electricity 
generated by private producers from renewable energy sources which are such as to facilitate, 

 
126 Andrea Pomana, Förderung erneuerbarer Energien in Deutschland und im Vereinigten Königreich im Lichte 
des Europäischen Wirtschaftsrechts (Nomos 2010) 54. 
127 Volkmar Lauber (n 122) 121. 
128 Tim Maxian Rusche (n 44) 1. 
129 Council, Resolution (EC) of 16 September 1986 concerning new Community energy policy objectives for 
1995 and convergence of the policies of the Member State [1986] OJ C 241/01, 1-3. 
130 Tim Maxian Rusche (n 44) 25. 
131 ibid 22. 
132 Thomas B. Johansson and Wim Turkenburg (n 114) 5f. 
133 Kim Talus, EU Energy Law and Policy: A critical Account (Oxford University Press 2013) 18-19.  
134 Tim Maxian Rusche (n 44) 27. 
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on a non-discriminatory basis, the economic exploitation of these sources and to ensure that 
these terms are complied with.135  
 

The reading of this provision in conjunction with the will expressed by the Council to enact 

more detailed provisions in the recitals on the contractual conditions between renewable energy 

producers and electricity suppliers leads to the conclusion that, already at that time, the Council 

intended to establish a purchase obligation for renewable energies. Some Member States 

followed the Council’s recommendation and transformed purchase obligation in their national 

law.136  

Compared to the United States, and several Member States, the rise of a purchase 

obligation for renewable energies was rather late. As early as 1978, the United States had 

implemented a law obliging utilities to purchase all electricity generated by renewable energy 

plants. Even Spain had already adopted a similar rule to the American one in 1980. France also 

took on a pioneering role, issuing an obligation as early as 1955 for monopolistic utilities to 

purchase electricity from independent electricity energy producers.137  

 

3.1.3 Funding of national initiatives 

The ALTENER decision was subsequently released by the Commission in 1993.138 The 

ALTENER programme was basically a fund of the European Union with a volume of 

ECU139 44 Million seeking to enhance the implementation of renewable energy systems within 

the Member States due to Article 2(2) and 3 ALTENER decision. The decision aimed to reduce 

carbon dioxide emission within the European Union through the increased employment of 

renewable energies in accordance with Article 1 ALTENER decision. Therefore, targets to 

reduce carbon dioxide emissions were prescribed in Annex 1.140 This was the first-time 

 
135 Council Recommendation (88/349/EEC) of 9 June 1988 on developing the exploitation of renewable energy 
sources in the Community [1988] OJ L 160/46. 
136 Tim Maxian Rusche (n 44) 25. 
137 Tim Maxian Rusche ibid 22ff. 
138 Council, Decision of 13 September 1993 concerning the promotion of renewable energy sources in the 
Community (Altener programme) [1993] OJ L 235/41. 
139 ‚ECU‘ is the abbreviation for European currency unit, which was the former currency unit of the European 
Communities, see for more information: Eurostat, Statistic explained, ‘Glossary: European currency unit (ECU)’ 
<https://ec.europa.eu/eurostat/statistics-explained/index.php/Glossary:European_currency_unit_%28ECU%29> 
accessed 1 September 2019. 
140 Council (n 138) Annex 1: '[...] increasing the contribution of renewable energy sources to the coverage of 
total energy demand from nearly 4% in 1991 to 8% in 2005. […] To achieve this objective, the production of 
renewable energy sources should rise from nearly 43 million toe in 1991 to approximately 109 million toe in 
2005’. 
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renewable energy targets had been enshrined in European law.141 The determination of targets 

was an important step, because the prescription of targets on renewable energy share is a 

cornerstone of the European law on renewable energies.142 

The ALTENER program covered a time period of five years and started in 1993 as set out 

in Article 2(1) and (2) ALTENER decision.143  

 

3.1.4 Renewable energies in the first Electricity Market Directive 

In the 1990s, the liberalisation of the European electricity market was once again the centre of 

attention. With regard to renewable energies, some inequalities between the Member States law 

on the production of conventional and renewable energy became apparent.144 However, the 

European authorities agreed upon the fact, that the promotion of renewable energy sources is 

an important objective. In 1995, the Council confirmed its former policy and proclaimed the 

promotion of renewable energies as a common energy objective.145 Similarly, in its White Paper 

on an Energy Policy for the European Union, which addressed the European energy policy in 

general, the Commission pointed out that an important part of new energy technology will come 

from the renewable energy sector.146  

Subsequently, the competitive disadvantages were (partly) considered by the European 

authorities in the first Electricity Market Directive which aimed to contribute to an internal 

market on electricity within Europe.147 Article 8(3) and 11(3) first Electricity Market Directive 

covered the issue of renewable energies in permitting Member States to choose to grant 

renewable energy priority dispatch. This rule was an exemption to Article 8 (2) first Electricity 

Market Directive prescribing that the dispatch of generation plants should be determined 

according to criteria taking into account economic precedence. The priority dispatch did not 

entail any financial support for renewable energy, neither did it take away the market risk that 

renewable energy still faced.148 Despite, the first Electricity Market Directive was virtually 

 
141 Tim Maxian Rusche (n 44)26. 
142 Martha M. Roggenkamp et al. (eds), Energy Law in Europe, National, EU and Internal Regulation (2nd edn 
Oxford University Press 2007) 376. 
143 The successor of the ALTENER programme was the Intelligent Europe Programme, see 
<https://ec.europa.eu/easme/en/intelligent-energy-europe> accessed 1 September 2019. 
144 Jaap C. Jansen and Martine A. Uyterlinde (n 123) 93. 
145 Council, Resolution of 23 November 1995 on the Green Paper for a European Union Energy Policy [1995] 
OJ C 327/4.  
146 Commission, ‘White Paper, An Energy Policy for the European Union’ COM (1995) 682 final, 13. 
147 Directive 96/92/EC of the European Parliament and of the Council of 19 December 1996 concerning common 
rules for the internal market in electricity [1997] OJ L 27/20. 
148 Jana Nysten, ‘Priority Rules for Renewable Energy – Relevance in Times of Direct Marketing’ (2016) 2 
Renewable Law and Policy Law Review 172, 179. 
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silent on the promotion of energy from renewable sources since its main goal was to create an 

internal market for electricity.149 Thus, the Directive neither permitted nor prohibited further 

national support schemes. However, the compatibility of a national support scheme needed to 

be in line with Article 3(2) first Electricity Market Directive dealing with public and 

environmental service obligations and Article 24 first Electricity Market Directive covering 

transitional schemes.150 Due to Article 8(3) first Electricity Market Directive public service 

obligations could be imposed by Member States on electricity companies, which inter alia are 

related to environmental protection.  

While some scholars criticised the priority dispatch of the European Union as a step 

backwards to a regulated market instead of the further development of an open market for 

electricity that first Electricity Market Directive was intended to achieve, the European Union 

maintained its view.151 In its subsequent Green Paper, the Commission justified the promotion 

of energy from renewable sources as an ‘appropriate market-based instrument’ for the further 

development of renewables.152  

 

3.1.5 Evolevement of the first target on renewable energy share 

The already mentioned Green Paper on the future of energy published by the Commission 

addressed the issue of renewable energy comprehensively.153 The Paper set the target of 

achieving a 12% share of renewable energies in total energy consumption by 2010. This was 

the first time that a concrete target for renewable energy had been established. However, the 

Green Paper was only a policy paper and therefore not legally binding. The target was then 

acquired in the Commission’s White Paper of 1997,154 and in the prolonging decision for the 

ALTENER program.155  

In its White Paper of 1997, the Commission stressed the need for an action plan in order to 

attain the ambitious objectives. The Commission therefore examined the potential contribution 

 
149 Recitals 1 to 5 Directive 96/92/EC (n 23). 
150 Commission, ‘Report to the Council and the European Parliament on Harmonisation Requirements, Directive 
96/92/EC concerning common rules for the internal market in electricity’ COM (1998) 167 final, 4. 
151 Tim Maxian Rusche (n 44) 27. 
152 Commission, ‘Communication from the Commission, Energy for the Future: Renewable sources of energy, 
Green paper for a Community Strategy’ COM (96) 576 final, 34. 
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154 Commission, ‘Communication from the Commission, Energy for the Future: Renewable sources of energy, 
White Paper for a Community Strategy and Action Plan’ COM (97) 599 final. 
155 Decision No 646/2000/EC of the European Parliament and the Council of 28 February 2000 adopting a 
multiannual programme for the promotion of renewable energy sources in the Community (Altener) (1998 to 
2002) [2000] OJ L 79/1, Article 1 (1). 
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of several renewable energy technologies. The Commission expected the highest growths from 

the biomass and wind energy, while solar energy was considered to be the smallest 

contributor.156 

 

3.1.6 First RES Directive  

The first RES Directive was adopted in 2001. The first RES Directive was the first legally 

binding European act on energy from renewable sources and a ‘milestone’ for the establishment 

of a legal framework for renewable energies.157 Additionally, a directive on biofuel was enacted 

by the European legislator.158  

At this time, renewable energies still faced several challenges. Firstly, the planning 

procedure for energy plants was complex and time-consuming, requiring a simplified procedure 

that took into account the decentralised site and the environmental-friendliness of the renewable 

energy plant.159 Secondly, the high costs associated with the obligation to connect the energy 

plant to the transmission system had to be avoided pursuant to the low unit output and the 

decentralised site.160 Furthermore, conventional energy plants received direct and indirect 

subsidies from the Member States.161 These issues were addressed by the first RES Directive. 

The main features of the RES Directive and problems will be outlined in the following. 

 

a) Drivers and objectives 

Stimulated by the Kyoto Conference162 which took place in December 1997, the first Directive 

on renewable energy was finally adopted, setting targets for the share of renewable energies in 

each Member State.163 Another driver was the Commission’s Green Paper on security of energy 

supply, which ascertained the increasing demand for energy and simultaneously the increasing 

 
156 COM (97) 599 final (n 154) 11 and Annex II. 
157 Jaap C. Jansen and Martine A. Uyterlinde (n 123) 98. 
158 The Directive on biofuels is not subject to this thesis. However, it is in conjunction with the first RES 
Directive the predecessor of the second RES Directive. 
159 Thomas B. Johansson and Wim Turkenburg (n 114) 24. 
160 Commission, ‘Working Document, Electricity from renewable energy sources and the internal electricity 
market’ SEC (1999) 470 final 11. 
161 Jaap C. Jansen and Martine A. Uyterlinde (n 123) 95; in particular during the oil crisis in the 1970s fossil 
power plant received plenty subsidies from the Member States, see Volkmar Lauber (n 122) 121. 
162 The European Emission Trading Scheme which was also introduces based on the Kyoto Conference coexists 
with national support schemes on energy from renewable sources. Both schemes have the goal to mitigate CO2 
emissions, see for further information: Pablo del Río González, ‘The interaction between emissions trading and 
renewable electricity support schemes. An overview of the literature’ (2007) 12 Mitigation and Adaptation 
Strategies for Global Change 1363–1390. 
163 The aim to achieve the targets of the Kyoto protocol through the promotion of renewable energy is clearly 
stated in Recital 1 and 3, Directive 2001/77/EC (n 10). 
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dependence on external energy sources, as well was the compounded security of supply under 

these circumstances.164 Therefore, the Commission suggested two options: Either to control the 

demand of energy through fiscal measures or to control the dependence through the boost of 

renewable energies.165 The Commission decided to take the latter approach.  

Thus, in the Recitals of the first RES Directive, the Commission referred not only to the 

Kyoto Protocol but also to the contribution to environmental protection, sustainable 

development and to the diversification of energy supply, to guarantee security of supply, and 

to provide social and economic cohesion.166  

 

b) Content and problems of the first RES Directive 

The first RES Directive set a framework for the national law on promotion of energy from 

renewable sources.167 The Directive was enacted under the European environmental policy set 

out in Article 191 and 192 TFEU (former Article 175 EC). While the Commission originally 

proposed to use the internal market as a legal basis, the Council and the Parliament opposed.168  

Article 2 of the first RES Directive underlined, that Member States should take 

‘appropriate steps to encourage greater consumption of electricity produced from renewable 

energy sources in conformity with the national indicative targets’. The indicative targets for the 

proportion of renewable energy sources in total electricity consumption for Member States and 

the whole European Union were laid down in the Annex of the first RES Directive. The 

renewable energy share in electricity consumption in the European Union as a whole should be 

22%. The individual targets for the Member States were negotiated in the Council by the 

ministers of energy.169 The methodology of calculation took into account that the European-

wide target should be achieved ‘by a joint effort based on technological and economic potentials 

in each Member State.’170 Triggered by the accession of new Member States, the list of targets 

was subsequently updated.171 Problems arose with these targets because they were not 

mandatory, so Member States were not obliged to achieve them. Aware of this problem, the 

 
164 Commission, ‘Green Paper: Towards a European strategy for the security of energy supply’ COM (2000) 769 
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Parliament proposed during the legislative process to introduce binding targets, but eventually 

accepted that Member States lacked willingness to accept those.172 

According to Article 5 first RES Directive Member States were obliged to implement a 

system of guarantees of origin. As clarified in Recital 11 first RES Directive guarantees of 

origin needed to be distinguished from exchangeable green certificates. Guarantees of origin 

were intended solely to ‘enable producers from renewable energy sources to demonstrate that 

the electricity they sell is produced from renewable energy within the meaning of the 

Directive.’173 The legislator further elaborated that ‘[t]he Directive does not require Member 

States to recognise the purchase of guarantees of origin from other Member or the 

corresponding purchase of electricity as a contribution to the fulfilment of a national quota 

obligation’.174 In contrast, a system of green certificate would entail the trade of green 

certificates between Member States.175 

Additionally, due to Article 3(2) first RES Directive Member States should submit a report 

to the Commission, comprising the national indicative target and the taken or planned measures 

to achieve these targets. In view of the remaining challenges in terms of access to the grid for 

renewable energies, Article 7 first RES Directive contained measures on grid access, such as 

the obligation of Member States to ensure that transmission and distribution system operators 

make their standard rules transparent. However, the main rule of priority dispatch remained in 

the first Electricity Market Directive.176 Besides, Member States had to evaluate their 

administrative procedures for renewable energy plants and ensure that these procedures were 

simplified in order to reduce barriers in the planning and administrative process. The results 

should be reported to the Commission pursuant to Article 6 first RES Directive. Scholars 

highlighted the importance of simplification and the need for implementation.177 

Article 4 first RES Directive addressed support schemes for renewable energies, but solely 

referred to the compliance of support schemes with the rules on state aid in the Article 107, 

108 TFEU (formerly Article 87, 88 EC). In this sense, the first RES Directive defines in 

Article 2 the term renewable energies. It can consequently be concluded that only renewable 

energy generated from the defined sources were eligible for inclusion in the Member States’ 

targets, while the admissibility of renewable energy sources for a national support scheme had 

 
172 Tim Maxian Rusche (n 44) 33. 
173 Article 5 (3) Directive 2001/77/EC (n 10). 
174 Recital 10 ibid. 
175 Commission SEC (1999) 470 final (n 160) 26. 
176 Martha M. Roggenkamp et al. (n 142) 379. 
177 Jaap C. Jansen and Martine A. Uyterlinde (n 123) 105. 
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to be assessed under the Commissions Guidelines on State Aid for Environmental Protection.178 

Article 4(2) first RES Directive obliged the Commission to present a report on the effectiveness 

of national support schemes and indicative targets by 27 October 2005. Moreover, it was 

prescribed that the Commission should draft a proposal on a new Directive if necessary. 

Likewise, the Commission was obliged to file a summary report based on the report under 

Article 4 first RES Directive and the Member States report under Article 6 first RES Directive 

to the Parliament and the Commission on the effectiveness of the Directive by the end of 2005. 

In that way, the Member States’ support schemes could be maintained at least until the 

Commission drafts a new proposal.179 

 

3.1.7 Amended state aid guidelines with regard to renewable energies 

In 2001, the Commission subsequently published an amended framework for state aid for 

environmental purposes to guarantee that contradictions between the internal market and the 

protection of the environment caused by national support schemes are elaborated at European 

level.180 The Commission provided guidance on the admissibility of national support schemes 

through this framework on state aid and elaborated on the criteria which will be assessed when 

deciding, if a support scheme is lawful.181 Although the Commission considered support 

schemes to be obstacles to the internal market, the Commission explicitly mentioned the 

encouragement to the implementation of a support scheme for renewable energies because of 

their positive environmental effects.182 

 

3.1.8 Second RES Directive  

In 2007, the European Council published its ‘20-20-20 by 2020’ strategy which aimed to tackle 

climate problems and inter alia set a target of 20% share of renewable in energy 

consumption.183 This goal encompassed all energy sources and not only electricity.184 One year 

later, the political strategy was translated into a legislative proposals. In this sense, the 

Commission considered an overhaul of the first RES Directive necessary as the national targets 
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would expire in 2010 and the indicative targets were ineffective.185 The Commission declared 

that the Member States had not met their targets as there was no comprehensive framework in 

the European Union.186 However, it was predicted that the European Union would reach its 

ambitious targets through the variety and the number of measures accompanying the 2020 

vision.187 Other features, e.g. green certificates and simplification of administrative procedures, 

were elaborated in the second RES Directive.188 

 

3.1.9 Conclusion 

In conclusion, it can be said the establishment of a European law on energy from renewable 

sources emerged in more than ten years, thus occurred steadily. The underlying objectives for 

the development are security of supply, environmental protection and climate change. While 

all these objectives were caused by certain events over time, they increasingly formed the basis 

for a progressive approach on a European renewable energy policy, which eventually led to the 

adoption of the first RES Directive. The mention of renewable energies and their importance in 

various European policy papers contributed to the development of renewable energies as an 

important policy objective.  

Even though the first RES Directive was based on indicative targets, it was the first 

instrument and thereby the first step towards a European renewable energy law. Further 

promotion through a separate legal instrument was necessary because the opening of energy 

market through liberalisation and the first Electricity Market Directive did not address the 

promotion of renewable energy comprehensively. Thus, an additional instrument was needed 

and finally provided by the first RES Directive. 

 

3.2 Objectives and instruments of the second RES Directive 

As already mentioned, the second RES Directive was adopted as part of the EU Climate and 

Energy Package and was considered as the ‘flagship’ of the legislative package.189 The second 

RES Directive comprised the following main features: binding national overall targets on 

European Union and Member States level (Articles 3 and 5), rules on the Cooperation 

 
185 Tim Maxian Rusche (n 44) 34. 
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Mechanism (Articles 6 to 12),190 national renewable actions plans (Article 4) and requirements 

regarding administrative procedures (Article 13), guarantees of origin (Article 15), access to 

and operation of the grid (Article 16) as well as sustainability criteria for biofuels (Articles 17 

to 21). While the latter provisions are not subject of this thesis, the focus of the following will 

lie on the binding targets and the instruments by the second RES Directive to attain these. In 

this sense the link between the national support schemes on renewable energies and the 

Cooperation Mechanism will be shown. Furthermore, light will be shed on the Member States 

obligation to submit national actions plan. Finally, the enforceability of these features of the 

second RES Directive will be scrutinised.  

 

3.2.1 Mandatory national overall target 

Pursuant to Article 3(1) second RES Directive a European wide ‘target of at least 20% share of 

from renewable sources in the Community’s gross final consumption of energy in 2020’ must 

be jointly achieved by the Member States. In order to attain this goal, the overall target is 

apportioned, thus, every Member State has an individual national target, so called mandatory 

national overall target.  

In the predecessor Directive, the first RES Directive, not mandatory but national indicative 

targets were prescribed in Article 3 first RES Directive, as already mentioned above. Since 

these targets were not mandatory, less progress was made, thus, obligatory targets were 

introduced to set a clear incentive for Member States to promote energy from renewable 

sources.191 The mandatory national overall targets for every Member State are further specified 

in the third column of part A of Annex 1 second RES Directive. The target concerns the gross 

final consumption of energy in the respective Member State in 2020. Every Member State is 

obliged to at least meet the target set out in Annex 1. The target for every Member State is 

different due to their different starting points and their overall potential for renewables.192 The 

individual targets vary noticeable from each other, whereas, Malta has the lowest target of 10 % 

of share, Sweden has the highest by 49 %.  

 
190 See section 5. 
191 Philip Lowe, ‘Regulating Renewable Energy in the European Union’ (2010) 17 Renewable Energy Law and 
Policy Review 17, 17f. 
192 A. Tolón-Becerra, X. Lastra-Bravo and F. Bienvenido-Bárcena, ‘Proposal for territorial distribution of the EU 
2020 political renewable energy goal’ (2011) 36 Renewable Energy 2067, 2069. 
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The division of the national targets follows a flat rate approach.193 The respective national 

overall target of every Member State is based on the starting point of the Member States and its 

Gross Domestic Product (GDP), not on the renewable energy potential.194 Scholars criticised 

the distribution of renewable energy share for not taking cost-efficiency of the implementation 

of renewable energies into account, but recognised the weighting made by the Commission with 

regard to the fact, that the Cooperation Mechanism provides the opportunity to benefit from the 

exploitation of renewables in countries with lower implementation costs.195 Thus, the division 

of shares between Member States implies that trading with other Member States – hence 

deploying the Cooperation Mechanism – would be beneficial to minimise costs and fulfil the 

respective national overall target.196 

The calculation of the share of renewable energy in a Member State is laid down in 

Articles 5 to 11 second RES Directive. Whereas, Article 5 second RES Directive concerns the 

calculation of the share of the renewable source. The provisions do not contain information on 

how the different targets for the Member States were calculated.197  

According to Article 5(1) second RES Directive the gross final consumption of a state is 

based on three factors: the consumption of electricity from renewable energy (a), the 

consumption of energy from renewable energy for heating and cooling (b) and the consumption 

of energy from renewable sources in transport (c). 

In addition, every Member States is required to obtain 10% of their transport fuels from 

energy from renewable sources by 2020. However, the goal for the transport sector will not be 

subject of this thesis. 

 

3.2.2 National support schemes 

To attain the above mentioned mandatory national overall targets, Member States can either 

establish support schemes on a national level or introduce measures of cooperation according 

to Article 3(3) second RES Directive. Furthermore, Member States have the right to choose 

 
193 Corinna Klessmann et al., ‘Design options for cooperation mechanisms under the new European renewable 
energy directive’ (2010) 38 Energy Policy 4679, 4679. 
194 Corinna Klessmann, ‘The evolution of flexibility mechanism for achieving European renewable energy 
targets 2020 – ex-ante evaluation of the principle mechanisms’ (2009) 37 Energy Policy 4966. 
195 Henrik Klinge Jacobsen et al., ‘Cooperation mechanisms to achieve EU renewable targets’ (2014) 63 
Renewable Energy 345, 345f. 
196 Jelle Meus et al., ‘On International Renewable Cooperation Mechanisms: the Impact of National RES-E 
Support Schemes’ (2018) KU Leuven Energy Institute 
<https://www.mech.kuleuven.be/en/tme/research/energy_environment/Pdf/wp-en2018-21> accessed 1 
September 2019, 1. 
197 A. Tolón-Becerra, X. Lastra-Bravo and F. Bienvenido-Bárcena (n 192) 2069. 
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between the several instruments set out in the RES Directive to achieve their national overall 

targets pursuant to Article 3(3) second RES Directive.  

In practice, Member States are rather reluctant to deploy the Cooperation Mechanism (with 

some exception),198 thus, each Member State had established a national support scheme in order 

to comply with the obligations of the RES Directive. Member States justify the implementation 

of support schemes for energy from renewable sources by a lot of reasons, for instance, the 

‘development [or] protection of infant industries, employment, and diversification of energy 

sources or reduction of negative externalities such as emissions [and] pollution’.199 Article 2(k) 

second RES Directive provides a definition of a support scheme   

 

‘support scheme’  is any instrument, scheme or mechanism applied by a Member State or a 
group of Member States, that promotes the use of energy from renewable sources by reducing 
the cost of that energy, increasing the price at which it can be sold, or increasing, by means of 
a renewable energy obligation or otherwise, the volume of such energy purchased. This 
includes, but is not restricted to, investment aid, tax exemptions or reductions, tax refunds, 
renewable energy obligation support schemes including those using green certificates, and 
direct price support schemes including feed-in tariffs and premium payments. 

 

Supplementary to this definition, Article 2(l) second RES Directive contains a definition of 

‘renewable energy obligation’  

 

‘renewable energy obligation’ means a national support scheme requiring energy producers to 
include a given proportion of energy from renewable sources in their production, requiring 
energy suppliers to include a given proportion of energy from renewable sources in their 
supply, or requiring energy consumers to include a given proportion of energy from renewable 
sources in their consumption. This includes schemes under which such requirements may be 
fulfilled by using green certificates. 
 

In practice it can be distinguished between price-based support schemes and quantity-based 

support schemes. While the latter encompasses quota obligations/green certificates and tender 

mechanism, price-based instruments are feed-in tariffs and premiums and fiscal incentives.200  

 
198 See section 5. 
199 Lise-Lotte Pade Hansen and Henrik Klinge Jacobsen, Barriers and Critical Success Factors for the 
Implementation of Cooperation Mechanisms (2012) RES 4 Less, iv. 
200 Commission, ‘Commission staff working document, The support of electricity from renewable energy 
sources, accompanying document to the Proposal for a Directive of the European Parliament and of the Council 
on the promotion of the use of energy from renewable sources’ COM (2008) 19 final 4f. 
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While usually Member States mix these forms of support schemes (dependant on the 

technology and the maturity of the technology),201 the main ideas of the different forms will be 

briefly presented below.  

 

a) Feed-in tariffs 

Through feed-in tariffs the feeding-in of energy into the grid is remunerated per unit (kWh or 

MWh). The generation plant operator receives a fixed remuneration for a fixed period of time 

or fixed number of generating hours which is mostly dependant on the type of technology, the 

size of the installation and further project-specific variables.202 The plant operator has ‘hardly 

no risk since the transmission or distribution system operator sells the electricity on the power 

market.’203 Furthermore, the risk of investment is lowered through a market-independent 

subsidies and enhances the facilitation and increase of renewable projects.204  

 

b) Feed-in premium  

A feed-in premium (also called price premium) is paid to the producer as a fixed or flexible 

add-on payment to the market price. Thus, the renewable energy operator bears the risk of the 

market price and forecast errors, because the plant operator must sell the energy on the 

market.205 The feed-in premium is market based.206  

 

c) Fiscal incentives 

Monetary incentives are given to producers of energy from renewable sources by granting them 

specific exemptions or reductions from tax or other fiscal measures. The intention is to 

compensate the higher costs which renewable energy producers are facing.207 

 

 
201 Lise-Lotte Pade and Henrik Klinge Jacobsen (n 199) 5. 
202 Toby Couture and Yves Gagnon, ‘An analysis of feed-in tariff remuneration models: Implication for energy 
investment’ (2010) 38 Energy Policy 955, 955. 
203 Shahab Shariat Torbaghan et al. (n 6) 265.  
204 Toby Couture and Yves Gagnon (n 202) 963. 
205 Jenny Winkler et al., ‘Impact of renewables on electricity markets – Do support schemes matter?’ (2016) 93 
Energy Policy 157-167. 
206 Toby Couture and Yves Gagnon (n 202) 956. 
207 Commission, ‘Commission staff working document, The support of electricity from renewable energy 
sources, accompanying document to the Proposal for a Directive of the European Parliament and of the Council 
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d) Quota obligations and tradable green certificates 

A quota system requires that suppliers or consumers provide a certain percentage of energy 

generated from renewable energy in their produced and/or consumed energy. An example for a 

quota-based system is a green certificate system.208 In a green certificate system, a tradable 

green certificate is issued to producers of energy from renewable sources and which can be sold 

to stakeholder which are obliged to fulfil the quota obligation.209 A green certificate system was 

for example introduced by Sweden and Norway210 and Italy211. 

 

e) Tendering procedures 

In a tendering procedure the level of the financial support is determined by a tendering 

procedure, in which the bid is rewarded to the bidder with the lowest offered price. Despite a 

price-based procedure, also those can be awarded which fulfil certain criteria prescribed by the 

authorities. Bidders in a tendering procedure are producers of renewable energy.212 

 

3.2.3 National renewable energy action plans 

To safeguard that the Member States are reaching their individual targets, due to Article 4 

second RES Directive Member States are obliged to submit a national renewable action plan to 

the Commission and according to Article 22 second RES Directive every two years a progress 

report on national renewable energy. The introduction of national renewable energy action 

plans was a pivotal step in order to provide a comprehensive system, because it is providing 

transparency and enables the Commission to review the Member States efforts.213 

 

 
208 Shahab Shariat Torbaghan et al. (n 6) 265. 
209 Giovanni Golini, ‘Tradable Green Certificate System in the E.U.’ (2005) 26 Energy Law Journal 111, 113. 
210 See section 5.4.3. 
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3.2.4 Penalties for not reaching the target 

In case a Member State fails to reach its trajectory target, the Member State is obliged due to 

Article 4(4) second RES Directive to submit an additional national renewable action plan in 

which the country explains how the missed progress will be compensated in the future.  

In addition, the Commission can enforce the implementation of the second RES Directive 

through an infringement procedure according to Article 258 TFEU, thus, the legal 

enforceability is secured.214 The Commission can file an infringement procedure in case a 

Member State do not ensure the establishment of effective instruments to increase the 

production from renewable energy. Additionally, the Commission is likely to commence 

proceedings against Member States which will not have achieved their national overall target 

in 2020.215  

If the Court concludes in its ruling, that the Member State is not fulfilling its obligation, 

the Court will oblige the State to take the necessary measures to comply with the European law 

pursuant to Article 260(1) TFEU. However, if the Member States does not take these measures, 

a lump sum or penalty payment can be imposed in accordance with Article 260(2) TFEU by 

the Court. Additionally, the institution of an infringement procedure causes public shaming on 

a political level.216 

 

3.3 Conclusion 

As it has been shown, the promotion of renewable energy is an important goal of the European 

Union. The historical review illustrated the difficulties between the promotion of renewables 

and the creation of a single market. Renewable energy producers faced several challenges which 

were addressed by the European legislator through the establishment of market access and 

liberalisation of the energy market in general. Since these measures were not able to 

appropriately integrate renewable energy installations, the European Union took further steps 

in allowing Member States to contribute to renewable energy development through national 

support schemes. Nonetheless, the European legislator also adopted laws on ensuring the 

consistency of national measures with the European single market. 

Eventually, the first and second RES Directive were adopted because it became clear, that 

‘real’ promotion and implementation of renewable technologies was not possible without 
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severe steps. Although, the European legislators will to support renewables was rather strong, 

the first RES Directive was revealed as week because the set targets were not attained by the 

Member States. In the second RES Directive these weaknesses were tackled by the legislator 

and an advanced mechanism containing binding national overall targets for every Member State 

and the obligation to submit national action plans as well as progress reports.  
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4 Attempts to harmonise support schemes within the European 

Union - Historical development  

As already mentioned in the third chapter, the Cooperation Mechanism is embedded in the 

second RES Directive. Through binding national overall targets the development and 

facilitation of renewable energy shall be supported, while the Cooperation Mechanism can also 

be employed to reach the European obligation on renewable share, as an alternative to the 

national support schemes.217 The idea of establishing a European system is rooted back to the 

beginning of political discussion on the promotion of energy from renewable sources.  

While renewable energy became relevant for the European Union, the question of a 

harmonised legislation on a European level arose. The idea of a harmonised legislation at 

European level, instead of a piecemeal legislation at Member State level, derived from the pure 

aim of the European Union to establish a single market for electricity.218 The development of 

liberalisation has been very beneficial for renewable energy producers as the market, former 

dominated by monopolies, has opened up to them. But even a liberalised market posed obstacles 

to renewable energies as an emerging industry. Hence, additional support was necessary to 

ensure the competitiveness of renewable energies. Therefore, as it was already mentioned 

above, the first steps towards integrating renewable energies into the European regulation were 

taken through purchase obligations in the Council’s Recommendation of 1988 and the 

permission of priority dispatch in the first Electricity Market Directive.219  

 However, these measures were not sufficient and therefore the European legislator 

planned to adopt a directive addressing the issue comprehensively. In doing so, several ideas 

emerged on how to create a system to support energy from renewable sources among Europe. 

Should a European-wide system be established, or should a national approach prevail? This 

discussion reached its peak at the end of the 1990s and beginning of the 2000s, as it had its 

origin in the leaked proposal of the first RES Directive, which proposed a guarantee of origin 

trading scheme for the European Union.  

 
217 Even though, the cooperation should not only be used to achieve the targets in the RES Directive, but also to 
deploy more cost-efficient ways of renewable energy sources (see Corinna Klessmann et al. (n 17) A report 
compiled within the European project “Cooperation between EU MS under the Renewable Energy Directive and 
interaction with support schemes” ordered by the Commission <https://www.ecofys.com/files/files/ec-ecofys-
tuvienna-2014-cooperation-member-states-res-directive.pdf> accessed 1 September 2019. The emergence of the 
cooperation mechanism and in particular the protective position of Member States with respect to national 
support schemes indicates, that voluntary cooperation of Member States despite target-achievement is very 
likely.  
218 See section 2.2. 
219 See section 3.1.2 and 3.1.4. 
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This chapter is aimed at investigating and describing the development and the idea of 

harmonising renewable energy policy within the European Union. Gephart et al. divided the 

historical development of the harmonisation debate into four phases  

- first phase from 1996 to 2001 ‘call for harmonisation’,  

- second phase from 2001 to 2007 ‘harmonisation on hold’, 

- third phase from 2007 to 2008 ‘debate on trade in guarantees of origin’ and  

- fourth phase from 2009 to 2013 ‘facilitating coordination and cooperation’.220  

In this section this approach will be followed. Furthermore, a fifth phase ‘approach of 

convergence’ is added encompassing the time from 2014 to 2019.  

 

4.1 First phase: Call for harmonisation (1996 to 2001) 

In the second half of the 1990s there was a debate in the European Union on the approach to be 

followed in addressing the issue of renewable energies. The discussion was mainly influenced 

by the Commission’s Green Paper of 1996, in which the Commission first considered the 

harmonisation of renewable energy legislation.221 

 

4.1.1 Green Paper – renewable energy credits 

The idea of a harmonised legislation at European level emerged during a debate that took place 

in the 1990s.222 Initially, the extent and necessity of cooperation between Member States with 

respect to energy from renewable sources was discussed in the Commission’s Green Paper of 

1996. The Commission acknowledged the different starting points of Member States and 

proposed supplementary investigation on the benefits of harmonising national initiatives.223 The 

Commission further discussed the 
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idea that a certain percentage of a Member State’s electricity requirements will have to be met by 
renewables, enforced on each individual retail electric supplier, with individual obligations tradeable 
through a system of “renewable energy credits”.224 
 

The Commission elaborated that a system comparable to the Emission Trading System could 

be established in combination with a surcharge mechanism to enhance renewable energy 

development, on the one hand, and to diminish barriers to the single market on the other hand. 

Furthermore, the Commission announced that it would publish a proposal on the taxation for 

renewable energies, considering a tax reduction or even an exemption. Additionally, the 

Commission stated that market-oriented measures should prevail over regulatory measures, 

because ‘fiscal instruments are certainly in the short and medium term, unlikely to ensure that 

the Community can significantly increase contribution by renewables by 2010.’225 Rusche 

pointed out that the Commission’s preference for renewable energy credits resulted from the 

Council’s reluctance to introduce an European-wide CO2 or energy tax, while the introduction 

of an emission trading system was favoured in the European Union.226 

Moreover, the Commission devoted one part of the Green Paper to strengthening 

cooperation between Member States. In order to achieve the European targets, it would be 

necessary and more efficient for states to cooperate through ‘best practices and the promotion 

of a cooperative approach to energy analysis and exchange of relevant experiences.’227 Thus, 

the cooperation proposed covered solely the exchange of experience made by national support 

schemes. The Commission referred to its proposal for a Council’s Decision on the organisation 

of cooperation around agreed community energy objectives. However, this proposal merely 

concerned the European institution with regard to monitoring and information obligations.228 

 

4.1.2 Report under the first Electricity Market Directive – true single market 

In the Commission’s White Paper, the Commission aimed to create ‘a true single market for 

electricity’ and noted that national support schemes posed a barrier to trade. Furthermore, the 

Commission pinpointed that harmonisation would be a cornerstone of the European law. The 

need for harmonisation was substantiated by the liberalisation experience that has been made 

 
224 ibid 35. 
225 ibid 34. 
226 Tim Maxian Rusche (n 44) 28. 
227 COM (96) 576 final (n 205) 33. 
228 Commission, ‘Proposal for a Council Decision Concerning the Organisation of Cooperation Around Agreed 
Community Objectives’ [1996] OJ C 27/9. 



 

45 
 

in other fields and which has shown ‘that [liberalisation] can form the basis for a dynamic and 

secure role for renewables so long as adequate market-based instruments are provided’.229 One 

year later in 1998, the Commission published its report under Article 25(1) first Electricity 

Market Directive dealing with the future harmonisation of the internal market on renewable 

energies.230 The Commission concluded that there is a need for harmonisation with regard to 

the commitments made under the Kyoto Protocol and the fact that national support schemes 

might no longer be in line with a single market on electricity. In support of its view, the 

Commission provided examples of how the existence of different national support schemes 

distorts the European market.231 The report’s conclusion was the need for common rules at 

European level.232 In addition, the Commission announced that it would propose a Directive to  

harmonise the rules on renewable energy support schemes.233 

 

4.1.3 The leaked proposal of the Commission 

The Commission’s first proposal was internally circulated in 1998 by the Commissioner 

Papoutsis and subsequently leaked. In this document, the Commission proposed to establish 

tradable green certificates in order to harmonise the different national support schemes, which 

did not find any support from the Member States.234 A green certificate system would have 

entailed the issuance of green certificates to each megawatt hour (MWh) of renewable energy 

and an obligation for energy suppliers to fulfil a certain quota of green certificates. This would 
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certificates in Y, they may receive double support. Producers in Y selling in X would, on the other hand, receive 
no support whatsoever. […] Second, if the level of support differs significantly between Member States, this can 
also result in important distortions of more general trade and competition. Electricity from renewable sources 
will cost at least in the medium term more to produce than electricity from "conventional" (fossil/nuclear) 
sources. Where renewables account for a significant proportion of total domestic electricity production, this may 
result in a significant increase in the overall average cost of producing electricity in a Member State, compared 
to a neighbouring country without a developed renewables policy, or an Independent Power Producer (IPP) 
producing from fossil fuels. If not all customers in a given Member State, eligible or not, participate in the 
financial support of such a renewable policy the eligible customers, would, if free to do so, normally choose not 
to pay for this "renewables surplus", purchasing therefore abroad, or from IPPs. As a consequence, the overall 
customer base in question would reduce, meaning the additional cost of renewables per customer would increase, 
leading to higher domestic prices, thus prompting further, less price-elastic eligible customers, to seek supplies 
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have created a Europe-wide trading market so that renewable energy operators could sell their 

certificates.235 Renewable energy generators would earn revenue not only from the sale of 

energy as such, but also from the certificates.236 The main advantage that the Commission saw 

in the system was the additional costs for renewable energies would decrease more quickly than 

the feed-in tariffs due to competition.237 

However, the proposal has been criticised by Member States, the Council and the European 

Parliament.238 At that time, some Member States had already implemented support schemes to 

promote renewable energies. The support schemes varied not only among Member States but 

also technologically within one Member States.239 In particular, Germany, which had already 

introduced a feed-in tariff in 1990 with the Stromeinspeisegesetz240, opposed the Commission’s 

proposal. The arguments of the opponents were mainly based on the subsidiarity principle.241 

Furthermore, the proposal was in contradiction with the Parliament’s proposal to implement a 

European wide feed-in law.242  

To pour oil on troubled water, the Commission announced to publish a staff working 

document explaining the deeper reasoning behind the Commission’s proposal.243 The document 

was published in 1999 and the Commission stressed once again the need for an internal market. 

The Commission listed several obstacles which are caused by a national approach and pointed 

out that support schemes apply only at national level and not to imported renewable energy.244 

However, the Commission emphasised that the working paper did not contain any specific 

proposal but rather suggested various options.245 The Commission concluded that ‘it is 

generally accepted that the move from a fixed tariff approach towards one based on trade and 

competition is at some stage inevitable’.246 In general, the Commission identified two 

alternatives. Either the European legislator does not enact secondary law and gradually achieves 

an internal market by continuing to apply the law of European Union Treaty, or the European 
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legislator could act proactively by adopting secondary law.247 The Commission then divided 

the latter alternative in three possible categories: quota-based schemes, fixed-premium schemes 

and mixed schemes. Whereas the first two options would establish similar rules in all Member 

States, the third option ‘mixed schemes’ would leave the choice between the two other schemes 

to the Member States.248  

This approach was again strongly criticised by the Council and the Parliament. The main 

point of criticism was once again the subsidiarity principle, which left the choice of support 

scheme to the Member States.249 Opponents argued that such a broad regulation at European 

level would impair the sovereignty of the Member States.250 While the Council at least 

recognised the need for harmonisation for environmental purposes, the Parliament’s reaction 

was less diplomatic.251 The Parliament rejected all of the Commission’s proposals and 

advocated a purchase obligation.252 Eventually, the Commission discarded the idea of a 

harmonised system and proposed a ‘slimmed down’ Directive in May 2000.253 

 

4.1.4 The first RES Directive 

As already mentioned, the first RES Directive, which was finally adopted, did not entail the 

establishment of a Europe-wide support mechanism, but rather left it to the Member State to 

decide upon their support scheme. In particular, the European legislator stressed that guarantees 

of origin in the meaning of the RES Directive were not similar to tradable green certificates.254 

However, Member States should mutually recognise each other’s guarantees of origin.255 

Due to Article 4(2) first RES Directive, the Commission had to assess the progress made 

by Member States towards achieving their indicative targets in a report by 2005. Based on this 

report, the Commission should, if necessary, submit a proposal to the Parliament and the 

Council in accordance with Recital 7 first RES Directive.  
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Even though, the European legislator acknowledged the need for a Europe-wide framework 

for support schemes, the establishment was regarded as too early ‘in view of the limited 

experience with national schemes and the current relatively low share of price supported 

electricity produced from renewable energy sources in the [European Union].’256 Bearing in 

mind the establishment of an internal electricity market, the Commission was obliged to report 

on the effectiveness of the Directive in a summary report due to Article 8 first RES Directive. 

If the Commission concluded in this report that it is appropriate, a proposal for a ‘Community 

framework with regard to support schemes for electricity produced from renewable energy 

sources’ would be made.257 The further consideration in the Directive can be understood as an 

indicator of further harmonisation, as Article 8 first RES Directive included the consideration 

of costs and Recital 16  first RES Directive points to the geographical circumstances for 

different technologies. Jansen and Uyterlinde argued that the fact that the European priorities 

of competitiveness and cost-reduction in innovative-technology clearly indicated the 

establishment of a harmonisation of support schemes.258 

In summary, the first RES Directive followed a national approach and merely prescribed 

some baseline requirements to promote renewable energies, for example the establishment of 

guarantees of origin. However, based on the Commission’s report obligations, it was indicated 

that a further harmonisation could be made in the future if the current approach does not yield 

satisfaction with regard to cost-effectiveness and the establishment of single market for 

electricity. However, the sharing of burden remained an important feature in achieving the 

targets of renewable energy share as long as harmonisation was not reached.259 

 

4.2 Second phase: Harmonisation on hold (2001 to 2007) 

In the 2005 report on national support schemes and potential harmonisation, the Commission 

maintained its former view expressed in its proposal of the first RES Directive260 and did not 

consider harmonisation appropriate at this time.261 Experiences with the renewable certificate 

scheme revealed that it is no more advantageous than the feed-in tariffs. Since 2002, Member 

States such as UK, Belgium, Italy, Sweden, Poland and Romania have introduced a tradable 
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certificate system262 with no clear conclusion on the prevalence of a system.263 Thus, because 

of the prematurity of support schemes and the lack of an internal electricity market, the 

Commission elucidated the time for harmonisation to be too early.264 Additionally, the 

Commission expounded support schemes as a distortion of the internal electricity market and 

the absence of interconnector capacity as an important obstacle. Although the Commission 

proposed to maintain national support schemes and to improve cooperation, the Commission 

believes that harmonisation would be the path to take in the long term in order to complete the 

internal electricity market and exploit the potential for increased cost-efficiency. 265 In the 

Commission’s staff working document of 2008, the Commission replicated the arguments made 

in the report of 2005 and maintained the view that harmonisation is a long-term goal which is 

not achievable at this time.266 

 

4.3 Third phase: The debate on trade in guarantees of origin (2007 to 2008) 

The debate on harmonising the renewable support scheme intensified in 2007 and 2008, 

initiated by the Commission’s proposal to adopt a new RES Directive, which comprised the 

introduction of a European-wide trading scheme based on guarantees of origin.267 The 

Commission was faced with the challenge to establish a system, in which the (cost-)efficient 

use of renewable energy potential in Europe is certain and which secures a fair allocation of the 

burden between the Member States.268 The legislative process and particularly the drafting of 

the Directive by the Commission was strongly influenced by lobbyists. While renewable 

electricity producers preferred harmonisation through purchase obligations, utilities called for 

a tradable green certificate scheme. During the political discussion, it very soon became clear, 

that the Commission would not question the diversity of national support schemes on energy 

from renewable sources.269  

One important cause for the discussion on harmonisation and cooperation between 

Member States in the second RES Directive was the division of the European-wide 20% target 

among Member States. The target sharing was based not only on the renewable energy potential 
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of a Member State, but also on its GDP. Thus, even small Member States with a high GDP but 

a low renewable energy potential were obliged to meet higher goals.270 Concerned countries 

were Luxembourg and Lithuania, which needed additional non-national instruments to attain 

their targets. During the whole legislative process, under the heading ‘flexibility’, it was 

therefore discussed how these countries would be able to meet their targets.271 

During 2007 and 2008, however, the debate focused first on a European trading scheme 

for guarantees of origin and subsequently on the organisation of flexibility for renewable energy 

sources.  

 

a) A European trading scheme for guarantees of origin 

The internal draft of the proposal for the second RES Directive was leaked once again.272 The 

Commission’s proposal foresaw a European guarantees of origin trading scheme, thus another 

attempt to harmonise support schemes.273 Although the proposal did not directly foresee a 

harmonisation, as it did not directly affect national support schemes, it was surprising with 

regard to the above-mentioned Report of 2005 in which the Commission declared 

harmonisation to be too early.274 The proposal suggested to achieve the national targets by 

means of guarantees of origin, which, until then, under the first RES Directive, would solely 

provide proof that the energy is stemming from renewable sources.275 The function of 

guarantees of origin should therefore be extended in such a way that the guarantees could be 

deployed to count towards a Member State’s national target.276 The objective of the scheme 

was to support Member States with scarce renewable energy sources or higher costs to reach 

their targets. The proposal was criticised by those countries with feed-in law because they feared 

that the proposal would be a threat to the stability of their system. 277 
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b) Commission’s official proposal 

At the beginning of 2008, the Commission officially proposed a new RES Directive, which was 

more elaborated.278 The proposal comprised a guarantee of origin system, granting Member 

States flexibility through two types of trading options. Firstly, Member States were allowed to 

trade between each other with guarantees in order to attain their national targets. Secondly, it 

should also be possible for private entities to trade among different Member States.279 However, 

an indicative trajectory was foreseen to prevent trade by a Member States that failed to meet its 

own national target. For example, Member States could only be allowed to sell their surplus 

guarantees of origin if they had met or exceeded their interim targets of their indicative 

trajectory within a two-year period.280  

Member States which had established feed-in support schemes feared that the trade of 

guarantees of origin (especially through the trade of private entities) would undermine their 

national support system.281 The proposal addressed this concern in allowing Member States to 

restrict the trade in guarantees of origin through a prior authorisation process.282 Member States 

could therefore restrict trade not only if the attainment of the trajectory was jeopardised, but 

also if the import and export of guarantees was ‘likely to impair their ability to ensure a secure 

and balanced energy supply [or] the achievement of the environmental objectives underlying 

their support schemes’.283 Hence, Member States would be allowed to insulate their national 

support schemes, if they properly justified the restriction on the criteria laid down in the 

Directive.284 Thus, Member States would be ‘obliged to issue guarantees of origin but not to 

introduce a [trade of guarantees of origin] system.’285 Although, the proposal did not directly 

or explicitly order national support schemes to be replaced by guarantees of origin, the proposal 

prescribed that renewable energy receiving national support would have to submit its guarantees 

of origin for cancellation.286 

The proposal ran into opposition. It was criticised, that high administrative and 

bureaucratic effort would be caused by a European trading scheme and national restrictions. 
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The extent to which Member States could apply exemption in order to take part in the trading 

were too vague.287 Further, the compliance with the free movement of goods was questioned. 

While Member States would be allowed to introduce a system of prior authorisation for the 

guarantees, some argued that – since the guarantees would be deemed as goods – this system 

would constitute an obstacle on the free movement of goods.288  

Additionally, there was another discussion taking place in the European Union which was 

interfering with the Commission’s proposal. Scholars and politicians discussed whether feed-

in schemes are more appropriate than trading schemes on green certificates. Some years earlier, 

feed-in schemes were criticised for enhancing the increase of renewable technology but not in 

a cost-efficient way and green certificates schemes were favoured.289 However, research 

conducted subsequently showed that also costs of a feed-in scheme are low.290 Eventually, the 

view was taken, that feed-in schemes are more advantegous and more effective than market 

based support mechanisms, mainly because they are predictable and fostering certainty.291 

 

c) Proposal of the Parliament’s rapporteur Turmes 

Subsequently in May 2008, the rapporteur Claude Turmes, who was also an opponent of the 

Commission’s proposal, published an amended proposal, which was approved by the 

Parliaments Committee on Industry, Research and Energy.292 The rapporteur proposed an 

alternative system and abandoned the idea of trading guarantees. This proposal was also called 

the ‘non-trading flexibility’.293 The Parliament’s proposal was based on energy statistics instead 

of a tradable guarantee. Background for the shift of system was the already mentioned legal 

uncertainty concerning the compatibility of guarantees of origin with the free movement of 

goods. Thus, the rapporteur has separated the function of flexibility from the system of 

guarantees of origin and created a new system based on state control and voluntary 
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participation. The proposal addressed the main criticisms and emphasised Member States' 

sovereignty.294  

The proposal modified the Commission’s proposal into a tradable transfer accounting 

certificate system for private entities on a voluntary basis, meaning that Member States could 

decide on opt-in and opt-out. Furthermore, the issue of flexibility was addressed by providing 

Member States with the opportunity to enter agreements on joint projects, joint target 

compliance, joint cross-border support or open support schemes.295 Consequently, Member 

States with a high GDP and a low potential were allowed to fulfil their overall national target 

within other Member States by purchasing renewable energy in another Member State, while a 

physical transmission was not necessary.296  

 

d) Joint proposal of Germany, Poland and the United Kingdom 

One month later, in June 2008, the Member States Germany, Poland and the United Kingdom 

drafted an internal proposal on flexibility which was circulated exclusively within the 

Council.297 This proposal resembled the Parliament’s proposal with regard to the voluntary 

basis of cooperation between Member States. However, the concept of guarantees of origin to 

achieve target compliance was abandoned and so was the premise of target compliance to enter 

cooperation. Furthermore, three forms of cooperation were foreseen: statistical transfer, joint 

projects and joint support schemes.298  

While the United Kingdom was a strong proponent of the guarantees of origin trading 

scheme because it was rich in renewable energy sources but lacked a system to explore them, 

most Member States opposed the proposal.299 Legal concerns arose regarding the compatibility 

of the proposed scheme with the internal market, particularly the free movement of goods. 

Guarantees of origin are considered as goods with regard to Article 34 TFEU (formerly 

Article 28 EC), since they can be valued in money and be the subject to a transaction.300 The 

provisions of the proposal on restriction of trade by prior authorisation would create uncertainty, 

because the eligibility of such a restriction would need to be based on a legal justification which 
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would have to sustain before the CJEU.301 Furthermore, it was questioned whether the 

restriction criteria of the proposal would be able to protect national support schemes at all.302 

Criticism was also based on economic arguments. While proponents of harmonisation argued 

that the exploitation of renewable energy sources would have deployed in the most cost-

efficient manner, proponents argued that local development and investment would have been 

endangered.303 Thus, an opposition was formed in literature and politics.304 According to the 

proposal, energy producers would be allowed to choose between the several support schemes 

of the Member States, in order to guarantee the most cost-efficient exploitation of renewable 

energies for energy producers.305 Germany feared that British entities would buy cheap 

guarantees of origin for wind power in Germany, which would subsequently destroy the 

German market due to the increased support for wind power that would be necessary.306 

 

f) Adopted second RES Directive 

Eventually, the European Parliament, the Commission and the Council achieved an agreement 

in a trialogue and adopted the second RES Directive in the end of 2008. The Directive included 

three forms of cooperation on a voluntary basis. The second RES Directive emphasises national 

support schemes and full sovereignty of Member States.  

The adopted Directive was heavily influenced by the Council and especially by the 

proposal of Germany, Poland and the United Kingdom.307 Even though a Europe-wide scheme 

for trading based on guarantees of origin would have been more cost-effective and a step 

towards an internal market on electricity,308 the Member States were not willing to give up their 

sovereignty, thus, the Council approach eventually prevailed. Nonetheless, the voluntary 

Cooperation Mechanism was enshrined, opening up the opportunity for convergence. 

Additionally, the Commission was obliged to report an evaluation of the Cooperation 

Mechanism, Article 23(8)(c) second RES Directive, and to propose the necessary adjustments 

to the Cooperation Mechanism to increase its effectiveness according to 

Article 23(8) second RES Directive. 
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In conclusion, the adoption of the Cooperation Mechanism can be described as a bottom-

up approach since the decision of harmonisation through deploying the Cooperation 

Mechanism was not made by the European legislator but transferred to the Member States.309 

 

4.4 Fourth phase: Facilitating coordination and cooperation (2009 to 2013) 

After the adoption of the second RES Directive, the discussion on harmonisation calmed down 

and shifted to a discussion on best practices and cooperation.310 Member States already 

expressed in 2009 that only a few would employ the Cooperation Mechanism to achieve their 

national overall targets. This is due to the fact that only five Member States expected that they 

would fail to meet their targets.311 

In 2012, the Commission published the communication ‘Renewable Energy: a major player 

in the European energy market’.312 This document was accompanied by a staff working 

document of the Commission comprising the results of an impact assessment on the future 

development of the renewable energy policy of the European Union.313 In the staff working 

document four key feature policy options were proposed: business as usual, decarbonisation 

with no renewable targets, post-2020 national renewable targets with coordinated support or 

post-2020 renewable target with harmonised measures.314 The Commission’s documents 

outlined harmonisation as only one out of four possible options.315 Nonetheless, the 

Commission concluded in the impact assessment that further infrastructure development is 

necessary for harmonised support schemes.316 To assist Member States in implementing the 

instruments of the Cooperation Mechanism, the Commission published a ‘Guidance on the use 

of renewable energy Cooperation Mechanism’ in 2013 accompanied by a staff working 

document.317 Furthermore, the Commission stressed that support schemes need to be improved 

and that ‘[m]ore convergence, including common joint support schemes, would ensure more 
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cost-effective exploitation of renewable energy as well as a more single market-compatible 

approach’.318 The aim for the future was to promote energy from renewable sources to a 

minimum level and to further develop renewable energies as an important part of European 

energy policy.319 

 

4.5 Fifth phase: Approach of iterative convergence (2014 to 2019) 

In 2014, the Commission published its 2030 Climate and Energy Policy Framework and 

proclaimed that a gradual approach should be followed with regard to cooperation on support 

schemes in order to achieve‚ greater coherences of Member States approaches‘.320 Furthermore, 

the consistency of support schemes with the internal market was highlighted.321 In adopting this 

framework, the European Council stated, that the Member States have the right to determine 

their energy mixes.322 

In February 2015 the Commission launched its ‘Energy Union Package’ in which the issue 

of cooperation was addressed. The Commission expressed the intend to ‘facilitate cooperation 

and convergence of national support schemes leading to more cross border opening through in-

depth discussions with Member States.‘ Furthermore, the Commission stressed that a market-

based approach of support schemes would diminish overcompensation and distortion of the 

single market.323 This point of view was in general affirmed by the European Council, while it 

repeatedly stressed, that the choice on a Member State’s energy mix remains with the respective 

Member State.324  

It could be argued, that the fact, that the Commission named this package Energy Union 

underlines the Commission’s understanding of the European policy within the European Union, 

seeking (at least) for a joint approach. However, Member States and private entities criticised 

the package for seeking to enhance cooperation but missing out on a ‘single mechanisms and 

central institutions’.325 
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One year later, in November 2016, the Commission published its legal package Clean 

Energy for all Europeans.326 Part of this package was the recast of the second RES Directive.327 

The Commission’s proposal contained a stronger wording as the final version of the third RES 

Directive with regard to deployment of the Cooperation Mechanism by Member States. Due to 

Article 5(1) Commission draft of the third RES Directive, Member States ‘shall open support 

for electricity generated from renewable sources to generators located in other Member States’. 

Furthermore, the draft foresaw fixed shares on capacities for electricity from renewable sources 

which are located in another Member State in Article 5(2).  

Eventually, Member States have the right to‚ to decide to which extent they support 

electricity from renewable sources which is produced in another Member State pursuant to 

Article 5(1) third RES Directive. Although, targets of shares on deploying the cooperation are 

prescribed in Article 5(1) third RES Directive, these targets are voluntary. Hence, Member 

States are not obliged by the new Directive to open their support schemes. While this wording 

was progressive and pointing to the will to enhance cooperation, it did not prevail in the final 

wording of the third RES Directive. In the final version the Member States right to choose if 

they join the Cooperation Mechanism was stressed. In addition, the fixed share for the 

importation of electricity produced in another Member States territory were turned to be 

indicative (Article 5(1) third RES Directive).  

These final provisions reflect the Member States stand on the cross-border cooperation 

which were expressed prior to the adoption of the Directive in public consultation. In the 

Commission’s analysis it was stated:  

 

As for Member States, those generally believe that cross-border participation to support schemes 
should be on a voluntarily basis. Overall, the development of a concrete framework for cross 
border participation is generally welcomed.328 

 

Another drawback for cooperation was outlined in the analysis which was referring to general 

acceptance. Stakeholders pinpointed, that citizens might react sensitive, if they had to contribute 

the achievement of another Member States targets.329 
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4.6 Conclusion 

In this chapter the emergence of the Cooperation Mechanism in the RES Directives was 

outlined. It has been shown, that the Commission has constantly and consistently followed the 

approach of a harmonised and internal market on energy from renewable sources against the 

strong opposition of the Member States, represented by the Council.  

As early as in 1996, the Commission thought to create a European approach in supporting 

energy from renewable sources. Particularly, the Commission justified this approach with the 

distortion of the market in its report on the first Electricity Directive. In drafting the first RES 

Directive, the Commission intended to introduce a European certificate system to promote 

energy from renewable sources. However, the proposal was opposed and eventually the first 

RES Directive did not comprise any harmonising provisions on support schemes.  

During the following years, no attempts were made in order to harmonise the various 

support schemes on energy from renewable sources of the Member States, but the discussion 

was continued in 2007, two years before the second RES Directive was adopted. Since the first 

RES Directive already introduced green certificates – as a proof for producers for energy from 

renewable sources but not for trade – the Commission revived its former idea and proposed to 

establish a European trading scheme for guarantees of origin. The Commission’s proposal was 

advanced and foresaw restrictions on trade with certificates for Member States that were not in 

line with their trajectory. Nonetheless, the proposal was once again dismissed by raising 

concerns on the compatibility with the free movement of goods. Eventually, a Cooperation 

Mechanism which could be deployed by the Member States on a voluntary basis was introduced 

in the second RES Directive and maintained in the third RES Directive.  

It was shown that alternative system, e.g. trading scheme for green certificates, which are 

following a European approach could have been established but did not prevail in the end. This 

was caused by the Member States protective attitude with regard to their already established 

national support schemes. Furthermore, legal uncertainties concerning Article 34 TFEU and the 

bureaucratic effort which would be caused by European scheme were expressed.  
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5 Cooperation Mechanism 

In the previous chapter, the emergence of the Cooperation Mechanism was portrayed. As 

implied by the name, the Cooperation Mechanism330 aims to assist Member States to achieve 

their national overall targets through cooperation.331 The intention of the Cooperation 

Mechanism is to support Member States in carrying the burden of higher costs caused by the 

obligation to raise the share of renewable energy.332 Thus, the purpose of the Cooperation 

Mechanism is twofold, on the one side flexibility with regard to the achievement of national 

overall targets should be provided, and on the other hand, cost-efficiency with regard to the 

obligation to fulfil the targets should be supplied. 

The idea behind the Cooperation Mechanism is rather simple: Member States which have 

a greater potential (inter alia because of geographical reasons) for one renewable energy 

technology should focus on this specific technology (host states). ‘Potential’ in this context 

means especially low costs. Subsequently, Member States shall sell this cost-efficiently 

generated energy to other Member States which otherwise would have to produce energy from 

renewable sources at higher costs (taking-off states).  

The ideal case would therefore be that by this market-based approach Member States assist 

each other to utilise their renewable energy potential in a cost-efficient way.333 From an 

economic point of view, the deployment of the Cooperation Mechanism by Member States is 

able to decrease their costs on energy from renewable sources.334 Furthermore, the evaluation 

of the  

Thus, from a legal point of view, the Cooperation Mechanism is an exemption from the 

rule that only energy from renewable sources, produced within the Member State’s territory, 

counts towards its national target. The Cooperation Mechanism enables Member States to exert 

renewable energy produced outside their territory. In this sense, the second RES Directive 

comprises the following three instruments:  

 

 
330 Whereas the mechanism for cooperation in the Kyoto Protocol is called ‘flexibility mechanism’ the European 
legislator called the similar mechanism in the RES Directive ‘Cooperation Mechanism’, see German Federal 
Ministry for the Environment, Nature Conservation and Nuclear Safety, ‘Berlin Workshop on the flexible 
mechanisms of the new RES-Directive 2009/28/EC. How to implement cooperation? Workshop summary’ 
(2009) 1. 
331 Henrik Klinge Jacobsen et al. (n 195) 345. 
332 Philip Lowe (n 191) 20. 
333 Pablo del Río, Félix Hernández and Miguel Gual stressed that the most cost-efficient way would be to 
promote energy from renewable sources outside the European Union, see: ‘The implications of the Kyoto project 
mechanisms for the deployment of renewable electricity in Europe’ (2005) 33 Energy Policy 2010-2022. 
334 Corinna Klessmann et al., ‘Policy options for reducing the costs of reaching the European renewables target’ 
(2013) 57 Renewable Energy 390, 399. 
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– statistical transfers between Member States (Article 6) 

– joint projects between Member States and third states (Articles 7 to 10) 

– joint support schemes between Member States (Article 11) 

 

Whereas statistical transfer and joint support schemes are limited to the cooperation between 

Member States, joint projects can also be conducted between Member States and third states. 

This chapter is the main chapter of this thesis and gives an overview on the legal 

requirements set out in the RES Directive for the different kinds of cooperation. In doing so, 

the scope and the obligation to notify laid down in the respective provisions in the RES 

Directive will be described and analysed. Furthermore, examples of already implemented and 

potential cooperation projects will be rendered.  

 

5.1 Statistical transfer 

In Article 6 second RES Directive the cooperation by statistical transfer between Member 

States is enshrined. It is often referred to as a ‘simple and straightforward mechanism’.335 The 

statistical transfer is solely an accounting procedure in which no physical exchange of energy 

is taking place.336 Thus, renewable energy is transferred virtually. The core element with respect 

to the system of the second RES Directive is that renewable energy produced within the territory 

of one Member State (host state) is contributing to the national overall target of another Member 

State (taking-off state) via an accounting procedure.337 Hence, the trade occurs between the 

Member States.338 

 

5.1.1 Scope 

The implementation of a statistical transfer is comparatively simple for Member States in the 

sense, that the European legal requirements are few and the law on national support schemes is 

not influenced through the transfer.339  

 
335 Corinna Klessmann et al. (n 193) 4682.  
336 Commission, Cooperation mechanism <https://ec.europa.eu/energy/en/topics/renewable-energy/renewable-
energy-directive/cooperation-mechanisms> accessed 1 September 2019. 
337 SWD (2013) 440 (n 16) 6. 
338 Green Stream, The Nordic Working Group for Renewable Energy, Nordic Testing Ground for Co-operation 
Mechanisms of the RES Directive (final report, 14 May 2012) 29. 
339 Corinna Klessmann et al. (n 193) 4682. 
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The statistical transfer shall be based on an ‘arrangement’ between Member States due to 

Article 6(1) second RES Directive. It is limited to the participation of Member States and agents 

of Member States.340 Private entities are excluded from this type of cooperation. Nonetheless, 

it is possible that not just two but multiple Member States, take part in a statistical transfer.341 

The kind of renewable energy is not specified in Article 6 second RES Directive; therefore, all 

renewable energy sources can be employed in accordance with Article 2(a) second RES 

Directive.342 Accordingly, electricity, heat or fuel can be subject of a statistical transfer.343 

The national overall target is playing a crucial role for a statistical transfer. The share of 

renewable energy is transferred from the host state’s account to the taking-off state’s account 

(Article 6(1) second RES Directive). In fact, the amount of transferred renewable energy is 

deducted from the host state’s ‘national overall target account’ (Article 6(1)(a) second RES 

Directive). Furthermore, Article 6(1) second RES Directive prescribes that the statistical 

transfer ‘shall not affect the achievement of the national overall target’ of the host state. 

However, according to Article 3(1) second RES Directive, the achievement of the national 

overall target is due to 2020, therefore, the final assessment whether a Member State will have 

achieved its target will not be clear until 2020. Subsequently the question arises, how this 

limitation is to be understood.  

On the one hand, this provision could be interpreted in a strict way, pointing to the 

achievement of the national overall targets of the Member State in which territory the energy 

was generated.344 The provision could be understood as a restriction of the host state to 

participate in any statistical transfers unless it has achieved its target. Subsequently, in the event 

of failing the achievement of the target, the statistical transfer would be void, because of its 

interference with the hosts state’s primary obligation to reach its national overall target. On the 

other hand, the limitation could be interpreted as a sort of declaratory rule, merely reminding 

the host state that, even though it is cooperating with other Member States through statistical 

transfer, the obligation to achieve its own national overall target still remains. Ide proposed that 

a teleological reduction must be made in the sense, that the host state needs to ensure that the 

achievement of the national overall target, even though, it is transferring energy to assist another 

 
340 Green Stream, The Nordic Working Group for Renewable Energy (n 338) 30. 
341 Corinna Klessmann et al. (n 193) 4680.  
342 Energy from renewable sources is defined in this provision as ‘energy from renewable non-fossil sources, 
namely wind, solar (solar thermal and solar photovoltaic) and geothermal energy, ambient energy, tide, wave and 
other ocean energy, hydropower, biomass,, landfill gas, sewage treatment plant gas and biogas’. 
343 Corinna Klessmann et al. (n 193) 4679. 
344 Lehnert is pointing to this interpretation, but does not discuss the issue, see Wieland Lehnert and Jens 
Vollprecht, ‘Neue Impulse von Europa: Die Erneuerbare-Energien-Richtlinie der EU‘ (2009) 6 Zeitschrift für 
Umweltrecht 307, 312. 
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Member State in order to fulfil its target. In case, the host state fails to meet its overall target 

because of the a statistical transfer, the host state must purchase renewable energy from another 

Member State.345 This interpretation leads to the conclusion that the risk of achieving its 

national overall target lies with the host state, and that in the event of non-compliance with the 

national overall target, the agreement on statistical transfer is not impaired. This interpretation 

derives also from the comparison with the initial wording of the provision which permitted 

solely Member States whose share of energy ‘equalled or exceeded the indicator trajectory’ to 

take part in a statistical transfer.346 This restriction was intentionally inserted during the 

legislative process by the Member States’ proposal.347 Additionally, the Commission’s 

guidance document affirms this interpretation by stating that it ‘consequently remain[s] solely 

the responsibility of the host Member State to have sufficient renewable energy amounts to 

comply with its own target and its statistical transfer commitments’.348 This interpretation is in 

my opinion the one to follow, because otherwise, statistical transfers would not be translatable 

into practice. If a Member State would be only eligible to be a host state in a statistical transfer 

the moment it has achieved its mandatory national overall target, Member States would solely 

deploy this feature of the cooperation mechanism in the very end of the 2020. Furthermore, a 

strict interpretation of Articles 6(1) in conjunction with Article 3(1) second RES Directive 

would restrict Member States freedom in order to enter cross-border cooperation, if agreements 

are void retrospectively. This would also lead to an uncertainty for Member States and restrain 

them from entering cooperation. Moreover, the comparison between the original wording and 

the final wording of the respective provisions shows that the legislator’s intention was to lower 

the requirements.  

In connection to this question, Member States have to consider when they enter a 

cooperation in form of statistical transfer, what occurs, if the host state fails to generate the 

energy the Member States agreed upon. In this case, the statistical transfer cannot be 

accomplished and in the worst-case scenario the off-taking state fails to meet its national overall 

target. Hence, the host state and the off-taking state have to define which state must bear the 

burden.349 The second RES Directive is silent on that issue.  

 

 
345 Anne-Maria Ide, Grenzüberschreitende Förderung erneuerbarer Energien im europäischen Strombinnenmarkt 
(Nomos 2017) 85.  
346 COM (2008) 19 final (n 200) Article 9 (1). 
347 See section 4.3d).  
348 SWD (2013) 440 (n 16) 8. 
349 Corinna Klessmann et al. (n 193) 4683. 
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5.1.2 Obligation to notify 

Member States employing the instrument of statistical transfer have to comply with several 

notification requirements set out in Article 6(2) second RES Directive. Member States must 

notify three months after each year in which the statistical transfer had effect. This notification 

is crucial, because according to Article 6(3) second RES Directive the effectiveness of the 

transfer depends on the notification. Hence, a statistical transfer is ineffective if the involved 

Member States fail to notify, meaning that the energy which should have been transferred will 

not be added to the taking off-state’s amount of energy from renewable sources.  

The notification shall include the quantity and the energy price. This requirement intends 

to make cooperation transparent because if Member States approve, the Commission will 

publish the offer to cooperate via statistical transfer on its ‘transparency platform’350 in 

accordance to Article 24(2)(c)-(d) second RES Directive.351 

 

5.1.3 Eligible projects  

Although, shortly after the entry into force of the second RES Directive, Member States 

declared in their forecast reports that they are planning to deploy the Cooperation 

Mechanism,352 so far solely three agreements on statistical transfer were entered by Member 

States. The Commission recommended to enter agreements on statistical transfer early but also 

underlined that statistical transfer is beneficial for short term implementation. Moreover, the 

Commission expected more cooperation through statistical transfer in the years close to 2020.353 

Eventually, statistical transfer could be used as a ‘gap filler’.354 Potential contracting parties for 

the entering of a statistical transfer are countries which have either a surplus of renewable 

energy share or which have a deficit. The current statistics on renewable energy share and target 

achievement which were published in January 2018 reported that already eleven Member States 

have achieved their 2020 target.355 

 
350 With respect to Article 24 RES-Directive, the Commission established the so-called ‘transparency platform’ 
in order ‘to increase transparency and facilitate and promote cooperation between Member States in particular 
concerning statistical transfers’ <https://ec.europa.eu/energy/en/renewable-energy-transparency-platform> 
accessed 1 September 2019. 
351 Corinna Klessmann et al. (n 193) 4683. 
352 Commission, ‘Summary of the Member States Forecast Documents’ 
<https://ec.europa.eu/energy/sites/ener/files/dir_2009_0028_article_4_3_forecast_by_ms_symmary.pdf> 
accessed 1 November 2019.  
353 SWD (2013) 440 (n 16) 7. 
354 Lise-Lotte Pade Hansen and Henrik Klinge Jacobsen (n 199) 1. 
355 Bulgaria, the Czech Republic, Denmark, Estonia, Croatia, Italy, Lithuania, Hungary, Romania, Finland and 
Sweden, see Eurostat, news release, ‘Renewable energy in the EU, share of renewable in energy consumption in 
the EU reached 17% in 2016, Eleven Member States already achieved their 2020 targets’ 
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a) Statistical transfer – Luxembourg, Lithuania and Estonia 

As already predicted in the legislative process, Luxembourg needs additional renewable energy 

generated abroad to meet its target.356 Luxembourg has established a cooperation on statistical 

transfer with Lithuania and Estonia.357 The country expressed the necessity of cooperation to 

meet its national overall target repeatedly, eventually, agreements could be concluded in 

2017.358 Estonia already has attained its prescribed share of renewable energy in 2012 and was 

therefore expected to be an eligible seller of renewable energy shares.359 In this sense, Estonia 

has already enacted a national law which would allow the statistical transfer.360 

However, the first agreement on statistical transfer was signed between Lithuania and 

Luxembourg on 26 October 2017.361 Through this agreement a specified amount of renewable 

energy shares generated in will be transferred from the Lithuania’s renewable energy account 

to Luxembourg’s account with regard to target compliance. Further, a second agreement on 

statistical transfer was established between Estonia and Luxembourg on 7 November 2017.362 

Both agreements comprise minimum values and offer the opportunity of transferring additional 

amounts.363 The duration of the agreements encompasses the years 2018 to 2020.  

In a study on the cooperation between Luxembourg and Estonia, which was conducted in 

advance, the overall benefit for both countries were evaluated and expected to weigh more than 

the associated risk. While the advantages for Luxembourg are apart from target compliance, 

lower costs of renewable energy exploitation, Estonia benefits from the cooperation through 

 
<https://ec.europa.eu/eurostat/documents/2995521/8612324/8-25012018-AP-EN.pdf/9d28caef-1961-4dd1-a901-
af18f121fb2d> accessed 1 September 2019. 
356 See section 4.3. 
357 Commission, Press Release, ‘Second agreement on statistical transfer of renewable energy amounts between 
Estonia and Luxembourg’ (13 November 2017) <https://ec.europa.eu/info/news/second-agreement-statistical-
transfers-renewable-energy-amounts-between-estonia-and-luxembourg-2017-nov-13_en> accessed 21 August 
2018. 
358 Luxembourg, Grand Duchy of Luxembourg, Fourth Progress Report under Article 22 of Directive 
2009/28/EC on the promotion of the use of energy from renewable sources (2015-2016) 41. 
359 Eurostat, news release, ‘Renewable energy in the EU28, share of renewable in energy consumption up to 14% 
in 2012, Bulgaria, Estonia and Sweden already achieve their 2020 targets’ 
<https://ec.europa.eu/eurostat/documents/2995521/5181358/8-10032014-AP-EN.PDF/91350d4a-4b57-4833-
b9f0-32cfe0a6d360> accessed 1 September 2019. 
360 Corinna Klessmann et al. (n 17) 4. 
361 Commission, Press Release, ‘Agreement on statistical transfers of renewable energy amounts between 
Lithuania and Luxembourg’ (26 October 2017) < https://ec.europa.eu/info/news/agreement-statistical-transfers-
renewable-energy-amounts-between-lithuania-and-luxembourg-2017-oct-26_en> accessed 1 September 2019. 
362 Agreement between the Republic of Estonia and the Grand Duchy of Luxembourg on the establishment of a 
framework for the statistical transfer of energy from renewable sources for target compliance purposes under 
Directive 2009/28/EC, 07/11/2017 <https://www.riigiteataja.ee/aktilisa/2280/3201/8003/Lux_agreement.pdf> 
accessed 1 September 2019. 
363 Grand Duchy of Luxembourg, Fourth Progress Report under Article 22 of Directive 2009/28/EC on the 
promotion of the use of energy from renewable sources (2015-2016) 41. 
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the additional funding of its national support scheme and the possibility to lower its levy and 

therefore lower the electricity costs for consumers.364  

 

b) Statistical transfer – Denmark and Germany 

Denmark and Germany evoked the Cooperation Mechanism by implementing a pilot project 

for solar installations in 2016 based on an agreement.365 Both countries opened their tenders for 

support of solar plants located in the respective other country, thus, solar plants located in 

Denmark would be able to receive support from the German support scheme and vice versa.366 

The pilot project was restricted to one auction round in each country in 2016, while the 

‘financial support to renewable energy through the partial opening of their respective national 

support schemes to bids from solar […] projects located in the territory of the other 

[c]ontracting [p]arty’ was guaranteed. Moreover, the physical transport of energy was 

foreseen.367 German and Danish companies took part in the project, while only Danish 

developers succeeded in the tendering rounds.368 Pursuant to Article 2(3) of the Agreement 

between Denmark and Germany, the cooperation was based on the statistical transfer according 

to Article 6 second RES Directive. The Commission perceived the Agreement positive and 

stated that the ‘agreement goes in the direction of the opening up of support schemes to cross-

border participation’.369 

 

 
364 Michael ten Donkelaar et al., Case study: Statistical Transfer between Estonia and Luxembourg, Task 4 report 
(2014) A report compiled within the European project “Cooperation between EU MS under the Renewable 
Energy Directive and interaction with support schemes” <http://res-cooperation.eu/images/pdf-
reports/2014_Cooperation_under_the_RES_Directive_Case_study_Statistical_Transfer_Estonia_Luxembourg.p
df> accessed 1 September 2019, 22. 
365 Agreement between the Government of the Federal Republic of Germany and the Government of the 
Kingdom of Denmark on the Establishment of a Framework for the Partial Opening of National Support 
Schemes to Support the Generation of Energy from Solar Photovoltaic Projects and for the Crossborder 
Administration of such Projects in the Context of a Single Pilot Run in 2016 (2016) 
<https://www.bmwi.de/Redaktion/EN/Downloads/agreement-between-germany-and-
denmark.pdf?__blob=publicationFile&v=4> accessed 22 August 2018. 
366 Denmark, Danish report under Directive 2009/28/EC concerning progress in the use and promotion of 
energy from renewable sources (December 2015) 25. 
367 Agreement between the Government of the Federal Republic of Germany and the Government of the 
Kingdom of Denmark (n 365) Article 2 (1). 
368 Bundesnetzagentur, Press Release, ‘Bundesnetzagentur erteilt Zuschläge in PV-Ausschreibung mit 
Dänemark‘ (28 November 2016) 
<https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Allgemeines/Presse/Pressemitteilungen/2016/1
6118_PVDK.pdf;jsessionid=2FC87406D5530DFA41F0EEC45C3E02BA?__blob=publicationFile&v=2> 
accessed 1 September 2019. 
369 Commission, ‘Report from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions, Renewable Energy Progress Report’ COM (2017) 57 
final 7. 
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5.1.4 Conclusion 

Solely Member States are allowed to trade shares of renewable energies, whereas plant 

operators or other private entities are deprived to participate in the transfer.370 Therefore, a 

market for renewable energy can only be implemented among Member States.371  

The limitation of statistical transfer to the host state’s national overall target in 

Article 6(1) second RES Directive is to be understood as a shift of the risk of non-compliance 

to the host state. As shown above, this interpretation derives not only from a teleological point 

of view, but also from a comparison between the current wording of the second RES Directive 

and the stricter first draft, hence, reflects the purpose of the legislator.  

Furthermore, the consequence of non-compliance with the notification obligations are 

rather strict, because non-compliance leads to inadmissibility of the statistical transfer. It can 

be positively noted that Member States planning to implement this type of cooperation can 

benefit from the experience already gained by the already cooperating Member States. 

 

5.2 Joint projects between Member States 

In general, the three instruments – statistical transfer, joint projects and joint support schemes - 

of the Cooperation Mechanism are restricted to intra-European cooperation. An exemption is 

made for joint projects which can also encompass cooperation with third countries if further 

requirements, for instance, the physical transfer of electricity in a Member State’s territory, are 

met. Thus, it must be distinguished between intra-European joint projects according to 

Article 7 and 8 second RES Directive and joint projects between Member States and third 

countries due to Article 9 and 10 second RES Directive.372  

The option to implement intra-European joint projects is enshrined in Article 7 second RES 

Directive. Accordingly, joint projects can encompass ‘all types’ of cooperation between two or 

more Member States which relate to the production of electricity, heating or cooling from 

renewable energy sources. The second RES Directive does not contain a definition of ‘project’. 

However, the guidance document of the Commission gives further indication of what is meant 

by the term. Due to this, Member States might choose to implement a joint project, when they 

want to develop or test a certain technology in a long-term arrangement. A joint project is 

particularly suitable to be multilateral and can for instance encompass a platform for technology 

 
370 Geoffrey Graham Tudor, ‘The Norway-Sweden Certificate Market in Renewable Electricity: A Model for the 
European Union?’ (2011) 7 Texas Journal of Oil, Gas, and Energy Law 261, 283. 
371 Wieland Lehnert and Jens Vollprecht (n 344) 312. 
372 See for joint projects between Member States and third countries section 5.3. 
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trading. Nonetheless, Member States might start to enter bilateral agreements to simplify the 

initial of cooperation.373 For example, an agreement between two states could consist a financial 

support of the off-taking state for the construction of a renewable power plant in the host state’s 

territory. In return, a certain amount of renewable energy produced by this power plant counts 

towards the national overall target of the taking-off state.374 

The following chapter will list the legal requirements and notification obligations of joint 

projects between Member States according to the second RES Directive. Furtherly, eligible 

cooperation between Member States in form of joint projects will be discussed. 

 

5.2.1 Scope 

As mentioned above, the scope of joint projects encompasses electricity, heating and cooling 

by renewable energy source pursuant to Article 7(1) second RES Directive. Thus, joint projects 

cannot encompass fuel produced by renewable energy sources.375 Article 7(2) second RES 

Directive narrows down the scope to new installations. New installations in this context means 

renewable energy plants which became operational after 23 June 2009 or were refurbished after 

23 June 2009. Thus, only renewable energy plants commissioned after the date of entry into 

force of the second RES Directive are eligible.376 The legislator justifies this restriction in 

explaining, that by this provisions it should be evaded that already existing renewable energy 

plants are diminishing the purpose of the second RES Directive.377 

National overall targets are also a key element when it comes to joint projects. The counting 

procedure is similar to the counting procedure in a statistical transfer. The host state and the 

taking-off state agree if the whole or just a share of renewable energy generated in the 

installation, which is subject of the joint project, should be transferred. Due to 

Article 8(3) second RES Directive, the share of renewable energy, which is subject of transfer, 

will be deducted from the host state’s account and will be added to the off-taking state’s 

account, while a physical transfer of the energy is not necessary. This follows from 

Article 9(2)(a) second RES Directive which contains the express requirement of physical 

transfer, but which solely applies for a joint project between a Member State and a third state. 

Conclusively, joint projects between Member States solely entail an accounting procedure with 

regard to target compliances.  

 
373 SWD (2013) 440 (n 16) 5f. 
374 Corinna Klessmann et al. (n 193) 4679. 
375 ibid. 
376 Wieland Lehnert and Jens Vollprecht (n 344) 312. 
377 Recital 37 Directive 2009/28/EC (n 13). 
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The energy generated in the renewable energy plant can be completely transferred to the 

taking-off state’s account, while, the contracting Member States can also decide to transfer a 

share of renewable energy produced in the renewable energy installation, according to 

Article 7(2) second RES Directive.  

It is not prescribed by the second RES Directive what the host state receives in return.378 

Thus, the contracting states are free to decide how they value the cooperation, either by money 

as suggested by the Commission379 or by other means. 

 

 

5.2.2 Obligation to notify  

Article 7 and 8 second RES Directive contain certain obligations to notify. The notification has 

to be issued by the host country according to Article 7(2) second RES Directive.380 Based on 

the information provided the Commission examines if the agreement and the counting of the 

joint project is in line with the RES Directive due to Article 7(2) second RES Directive.  

Firstly, the host Member State has to notify several information about the agreement of the 

joint project before the entry into force of the project.381 Article 7(3) second RES Directive 

prescribes, that the notification shall include: 

 

- a description of the installation (a),  

- the proportion or amount of electricity, heating or cooling produced from the 

installation which should count to another Member State’s national overall target (b),  

- the taking-off state (c), and,  

- the time period (in calendar years) in which the transfer shall take place (d).  

 

 
378 Corinna Klessmann (n 194) 4967. 
379 SWD (2013) 440 (n 16) 5f. 
380 Even though, the provisions are kind of nested, it follows from the system of references that all notification 
obligation lie with the host states. Firstly, the notification obligation under Article 7(2) RES-Directive has to be 
accomplished by the Member State in which territory the renewable energy plant is placed. Secondly, 
Article 8(1) RES-Directive shifts the obligation to notify onto the ‘Member State that made the notification 
under Article 7’. Thirdly, it is prescribed in Article 8(2) RES-Directive, that  a notification should be issued to 
the Commission but also to the ‘to the Member State in whose favour the notification was made’, thus, the 
taking-off state has to be informed by the host state. 
381 Article 8 second RES Directive contains the obligation to notify after the counting towards one Member State 
national target has been made, the notification in Article 7(2) and (3) second RES Directive prescribes a 
notification in advance of the accounting (argumentum e contrario). This can also be concluded from the 
wording ‘electricity […] which is to be regarded as counting towards the national overall target’ in Article 7(2) 
second RES Directive.  



 

69 
 

Once, the notification has been made it cannot be withdrawn unilaterally by one Member State 

without the consent of the off-taking state pursuant to Article 7(5) second RES Directive.  

Secondly, the host state needs to issue a notification within three months at the end of each 

year in which the joint project has been effective in line with Article 8(1) second RES Directive. 

The content of the notification must comprise the actual amount of electricity, heating or 

cooling which has been produced by the installation according to Article 8(1)(a) second RES 

Directive. Furthermore, the amount of electricity, cooling or heating that counts towards 

another Member State’s national overall target must be submitted due to Article 8(1)(b) second 

RES Directive. The information should not only be notified to the Commission, but also to the 

off-taking state as set out in Article 8(2) second RES Directive.  

Whereas the notification comprising the content of the agreement due to Article 7 second 

RES Directive solely has to be issued once, the obligation to notify due to Article 8 second RES 

Directive calls for a yearly action dependent on the duration of the agreement. 

It needs to be noted, that in comparison to the notification obligation for statistical transfer, 

the admissibility of the counting is not dependent on the notification. At least, it can be said, 

that there is no express law about this like in Article 6(1) second RES Directive.382 The question 

arises, if the omission of a clear provision leads to the conclusion that the failure to notify at all 

or not within the set time frame does not have an impact on the admissibility of the accounting. 

In answering this question it has to be considered that through the lack of information the 

Commission cannot fulfil the transparency obligations due to Articles 24(2)(c) and (e) second 

RES Directive, which foresee the publication of the information on the joint project agreement 

on the Commission’s transparency platform.383 However, it is not conclusively regulated which 

consequences are entailed by a non-compliance with the notification obligations.  

 

5.2.3 Eligible projects 

Ireland and United Kingdom are considering implementing a joint project in order to assist the 

United Kingdom with its target compliances. In 2013 the two states signed a Memorandum of 

Understanding and a commitment to a programme of work.384 The project should encompass 

the transfer of wind energy from Ireland to the UK.385 While the United Kingdom would not 

 
382 See section 3.2.2. 
383 Commission (n 350). 
384 Corinna Klessmann et al. (n 17) 5. 
385 United Kingdom government, Department of Energy & Climate Change, Press release, ‘Energy trading 
creates opportunities for Ireland & UK – Davey & Rabbitte’ <https://www.gov.uk/government/news/energy-
trading-creates-opportunities-for-ireland-uk-davey-rabbitte> accessed 1 September 2019. 
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only benefit from the cooperation by target compliance in 2020, but also by an improved 

interconnection, an increase of renewable energy in its energy mix and the reduced costs for 

end-consumers. Additionally, Ireland contemplates the joint project as advantageous with 

regard to employment opportunities, the facilitation of the internal market and energy security 

through the interconnectors.386 For these reasons, an intergovernmental agreement shall be 

reached between the countries. 

Nonetheless, uncertainties and obstacles need to be overcome, for instance, a framework 

addressing the regulatory issues must be implemented. 387 Although, the Memorandum of 

Understanding was signed, the cooperation was not further pursued by the countries.388 For the 

future the outcome of the Brexit389 will show which commitments with regard to the second 

and third RES Directive will remain after the negotiations.  

Another eligible example for a future joint project could be the development of offshore 

potential between Member States. An offshore wind project in the Baltic Sea has to face many 

challenges, in particular the different national legislations on support schemes among the 

respective Member States. An eligible instrument for cooperation would either be a joint project 

or a joint support scheme with a limited scope of the renewable energy generated in the 

respective offshore wind-farms.390 In addition, the development of the grid infrastructure 

- particularly the transmission lines – will be a crucial factor.391 Eligible Member States could 

therefore be Belgium, Germany, the Netherlands and the UK. However, also a joint support 

scheme might be an appropriate mode of cooperation.392 

 

5.2.4 Conclusion  

The scope of joint projects is limited not only to electricity, heating and cooling, but also to 

those plants which were commissioned after the entry into force of the second RES Directive. 

The obligation to notify lies only with the host state, while it remains unclear what remedies 

follow from the non-compliance. 

 
386 Corinna Klessmann et al. (n 17) 8. 
387 ibid 5. 
388 Anne-Maria Ide (n 345) 90. 
389 On 29 March 2017, the United Kingdom triggered Article 50 TEU (Withdrawal of a Member State from the 
European Union), for more information see European Parliament Liaison Office in the United Kingdom, ‘Brexit’ 
<http://www.europarl.europa.eu/unitedkingdom/en/brexitpublic/brexit.html> accessed 1 September 2019. 
390 Shahab Shariat Torbaghan et al. (n 6) 264ff. 
391 Hannah Katharina Müller (n 30) 619. 
392 Sascha Thorsten Schröder, ‘Joint Support and Efficient Offshore Investment: Market and Transmission 
Connection Barriers and Solutions’ (2012) 3 Renewable Energy Law and Policy 112. 
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Since the accounting procedure for joint projects is similar to the one for statistical transfer, 

it can be concluded that it is necessary in distinction to statistical transfer that a further element 

is added. This further element is the ‘project’, which is not defined in the second RES Directive, 

thus, national law of the Member States or cooperation agreements between Member States can 

define this term.  

 

5.3 Joint projects with third states 

According to Article 9(1) second RES Directive all kinds of joint projects can be established 

between one or more Member State and one or more third country. The implementation of the 

provision was caused by critics during the legislative process which pointed out that it might 

be more cost-efficient to generate energy from renewable energy sources outside of the territory 

of the European Union.393  

 

5.3.1 Scope 

The requirements for a joint project with third states are more restrictive than those among 

Member States. Additionally, the initial requirements for joint projects with third states set out 

in the Commission’s proposal have been less restrictive than in the eventually enacted RES 

Directive.394  

The scope of joint projects with third countries is limited to the generation of electricity, 

thus, heating and cooling are not encompassed.395 Furthermore, the agreement between the 

countries can extend beyond 2020, while the contribution to a Member State’s national overall 

target should not extend after 2020 as set out in Article 9(6) second RES Directive.  

According to Article 9(2)(a–c) second RES Directive three conditions must be fulfilled: 

Firstly, the electricity needs to be consumed in the community, secondly, the electricity needs 

to be generated by a newly constructed installation commissioned after 25 June 2009 or an 

installation with increased capacity refurbished after 25 June 2009, and, thirdly, the amount of 

exported electricity is permitted to receive investment aid, but no other form of support from a 

third country.  

The requirement that the electricity has to be consumed in the European Union, excludes 

an accounting procedure, it is rather necessary that the electricity is physically imported to the 

 
393 Wieland Lehnert and Jens Vollprecht (n 344) 312. 
394 COM (2008) 19 final (n 200) Article 5 (9). 
395 For joint projects between Member States, also cooling and heating falls within the scope, see section 5.1. 
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European Union. However, according to Article 9(2)(a)(i-iii) second RES Directive it is 

sufficient that  

 

(i) an equivalent amount of electricity to the electricity accounted for has been firmly 
nominated to the allocated interconnection capacity […] in the country of origin, the 
country of destination and, if relevant, each third country of transit;  

(ii) an equivalent amount of electricity […] has been firmly registered in the schedule of 
balance by the responsible transmission system operator on the Community side of an 
interconnector;  

(iii) and the nominated capacity and the production of electricity from renewable energy 
sources […] refer to the same period of time […] 

 

Thus, it is not necessary, that the same energy generated in the renewable energy plant in the 

third country is transmitted to the EU.396 Notwithstanding, an electricity line between the third 

country and the Member State is necessary. An exemption from this specification can only be 

made under narrow circumstances laid down in Article 9(3) RES Directive. This exemption 

was incorporated with respect to the intention to enter a joint project with North Africa on solar 

energy.397 The exemption requires inter alia that a long-lead interconnector needs to be 

constructed, while the beginning of the construction need to be before 31 December 2016 and 

the interconnector will not become operational before 31 December 2020, but it is at least 

possible that it will operate before 31 December 2022. 

 

5.3.2 Connection to the Energy Community Treaty 

Pursuant to Article 9(8) second RES Directive ‘Member States and the Community shall 

encourage the relevant bodies of the Energy Community Treaty to take […] the measures which 

are necessary so that the Contracting Parties […] can apply the provision on cooperation laid 

down in this Directive between Member States […]’. However, not only joint projects 

according to Article 9 and 10 second RES Directive can be established between Member States 

of the European Union and contracting states to the Energy Community Treaty,398 but also the 

other forms of cooperation (statistical transfer and joint support schemes) can be deployed.  

The Energy Community was established in 2005 by the European Union, Albania, 

Bulgaria, Bosnia and Herzegovina, Croatia, FYROM399, Montenegro, Romania and Serbia and 

 
396 Wieland Lehnert and Jens Vollprecht (n 344)313. 
397 ibid 314. 
398 The Energy Community Treaty [2006] OJ L 198/18. 
399 Acronym for ‘former Yugoslav Republic of Macedonia‘. 
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Kosovo through the Energy Community Treaty. The Energy Community Treaty is similar to 

the European Economic Area Agreement400 since it is also a legal order sui generis obliging 

third states to implement European law (acquis communautaire).401 However, the scope of the 

Energy Community Treaty is narrower, because solely the energy sector is comprised.402 The 

purpose of the Energy Community Treaty is to extend the European Single Market on energy 

to the contracting third states.403  

The RES Directive was adopted by the Ministerial Council of the Energy Community by 

the Decision 2012/04/MC-EnC.404 The decision also comprises national overall targets for the 

contracting states. The Decision is legally binding for the contracting states according to 

Article 76 Energy Community Treaty. A transformative legal act is necessary since the RES 

Directive is a ‘directive’, which is, according to Article 288 TFEU, addressed to the Member 

States and leaves them a margin of discretion on the form and methods.405  

One may ask, if the fact that countries which are contracting parties to the Energy 

Community Treaty become Member States in the context of the RES Directive because the 

RES Directive also applies to them. The answer to this question is partly in the affirmative. 

Whereas, according to Rectial 37 RES Directive the Cooperation Mechanism is generally 

applicable to contracting parties of the Energy Community Treaty as soon as it will become 

binding through a decision, the respective Decision 2012/04/MC-EnC of the Ministerial 

Council of the Energy Community prescribes a more detailed approach. Due to 

Article 6 Decision 2012/04/MC-EnC joint projects between contracting states and Member 

States will be governed by Article 9 and 10 RES Directive. Thus, the contracting states are not 

fully equal to Member States, because they have to follow stricter requirements for joint 

projects. Furthermore, Article 8(1) Decision 2012/04/MC-EnC prescribes that a ‘[c]ontracting 

[p]arty may agree on statistical transfers of a specified amount of energy from renewable 

sources to a Member State of the European Union’. The law on statistical transfer is also stricter 

 
400 The European Economic Area Agreement [1994] OJ L 1/3. 
401 Rozeta Karova, ‘Application of the EU Constitutional Principles in the Energy Community’ (2015) 3 
European Networks Law and Regulation Quarterly 176, 177; the opposite opinion was stated by Heiko Prange-
Gstöhl, ‘Enlarging the EU’s internal energy market: Why would third countries accept EU rule export?’ (2009) 
37 Energy Policy 5296, 5297, who is referring to the not existing member ship opportunity. 
402 Rozeta Karova ibid 177. 
403 Heiko Prange-Gstöhl (n 401) 5297. 
404 Ministerial Council of the Energy Community, ‘Decision on the implementation of Directive 2009/28/EC and 
amending Article 20 of the Energy Community Treaty’ D/2012/04/MC-EnC. 
405 The question if it is necessary that the contracting states transform the RES-Directive into their national law is 
dependent on whether the states follow a monist or dualistic approach. Rozeta Karova determined that most of 
the contracting parties are following a monist approach, thus, a transformation is not necessary. See for more 
details Rozeta Karova (n 401) 177ff. 
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compared to Article 6 RES Directive. It is a precondition for contracting states to issue a 

‘motivated request’ to the Ministerial Council, which subsequently decides on the admissibility. 

Additionally, contracting parties can implement a joint support scheme with a Member State 

due to Article 9 Decision 2012/04/MC-EnC. Once again, third countries have to file a 

‘motivated request’ according to Article 9(2) Decision 2012/04/MC-EnC. A statistical transfer 

or a distribution rule in a joint support scheme is required to be based on reliable and accurate 

energy statistics and is only eligible when the contracting has fully transposed the second RES 

Directive and exceeded its trajectory and binding national overall target according to 

Article 11 (2) Decision 2012/04/MC-EnC. Furthermore, contracting states can deploy the 

Cooperation Mechanism to enter cooperation agreements with other contracting states.406 

Lastly, it is worth to mentioning that, the location of the Energy Community Treaty in 

Article 9(8) RES Directive is within the system of the RES Directive because before the 

Decision of the Ministerial Council of the Energy Community was taken, the contracting 

countries were third states.  

 

5.3.3 Obligation to notify 

The content of the notification obligation is enshrined in Article 9(4), (5) and Article 10 within 

the second RES Directive.  

The off-taking Member State has to notify the proportion or amount of electricity produced 

in the respective renewable energy plant and the amount of energy which should count towards 

the national overall target of the off-taking state due to Article 9(4) and (5) in the second RES 

Directive. It has to be ensured, that the amount of energy counting to the national overall target 

of the off-taking state cannot exceed the actual physically transferred energy in the European 

Union according to Article 9(4) RES Directive. Pursuant to Article 9(5) second RES Directive, 

the notification shall comprise:  

 

- the respective installation (a),  

- the specified period in which the joint project will be in force (c), and,  

- a written acknowledgement of the third state, in which the date at which the installation 

will become operational is stated and the amount of electricity that will be produced by 

 
406 Second Report of the Secretariat to the Ministerial Council on the Progress in the Promotion of Renewable 
Energy in the Energy Community (2017) Annex 19/15th MC, 12. 
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the installation, as well as, the amount or proportion of energy that will be used 

domestically (d).  

 

While the above described notification encompasses the agreement and planned transmission, 

Article 10 second RES Directive comprises the notification obligations regarding the actual 

transferred electricity. This amount must be notified three months after every year in which the 

cooperation was employed by the off-taking Member State due to Article 10(1) second RES 

Directive. The letter of notification must comprise the amount of electricity that is produced by 

the respective installation, the proportion of electricity that shall be count to the overall target 

of the off-taking Member State and the evidence for the physical transmission of the electricity 

in the European Union. The letter must not only be submitted to the Commission, but also to 

the host state (third country), Article 10(2) second RES Directive.  

The notification cannot be withdrawn unilaterally according to Article 9(7) second RES 

Directive. Hence, the respective Member States must withdraw mutually.  

 

5.3.4 Eligible projects 

No single project with a third country has been established so far. However, there are certain 

project ideas which might be implemented in the future. The Western Balkans (Croatia, Bosnia, 

Montenegro, Albania, Serbia, Kosovo, FYROM), North Africa (Morocco, Algeria, Tunisia, 

Libya) and Turkey are considered to be suitable regions to enter cooperation with.407 In 

particular Albania and Montenegro would be eligible as host countries for joint projects.408 A 

step towards a cooperation with North Africa has been made by the ‘Mediterranean Solar Plan’ 

which foresaw the import of renewable energy from the Middle East and North Africa (MENA). 

This cooperation was considered by France and Germany.409 However, the German government 

explained that particularly the development and construction of the grid caused obstacles.410 In 

fact, the requirement of a physical import created a barrier since there are not many 

 
407 Natàlia Caldés et al., The Better Project, Bringing Europe and Third Countries closer together through 
Renewable Energies, Better Summary Report (May 2015) <http://better-project.net/content/better-summary-
report> accessed 1 September 2019, 18. 
408 Aikaterini Papapostolou et al., ‘Exploring opportunities and risks for RES-E deployment under Cooperation 
Mechanism between EU and Western Balkans: A multi-criteria assessment’ (2017) 80 Renewable and 
Sustainable Energy Reviews 519, 527. 
409 Wieland Lehnert and Jens Vollprecht (n 344) 314. 
410 Deutsche Bundesregierung, ‘Antwort der Bundesregierung auf die Kleine Anfrage der Abgeordneten Michael 
Kauch, Marina Schuster, Angelika Brunkhorst, weiterer Abgeordneter und der Fraktion der FDP, Rolle der 
Bundesregierung und der Union für das Mittelmeer bei der Nutzung erneuerbarer Energien im Rahmen des 
Enegieprojekts Solarplan/DESERTEC‘ (2009) BT-Drs. 16/12363 
<http://dipbt.bundestag.de/doc/btd/16/123/1612363.pdf> accessed 1 September 2019, 5f. 
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interconnectors between the European Union and third states.411 Furthermore, Germany argued 

that a legal framework must be established in the involved countries which would also allow 

the participation of private entities.412 The fact that no clear authority is established within the 

European Union implementing a transparent and efficient procedure is a major drawback.413 

Moreover, the political instability of the neighbouring countries was perceived as a reason for 

the failure of the project.414 

A cooperation under the auspices of the Energy Community Treaty has not been 

established yet. This might be caused by the lack of transposing national law on the Cooperation 

Mechanism in many contracting parties.415 Notably, Montenegro would be an eligible country 

for cooperation based on statistical transfer because the national overall target has been already 

reached.416 

 

5.3.5 Conclusion  

The scope of joint projects is narrower compared to joint projects among Member States. The 

crucial factor with regard to joint projects with third states is the physical import of the 

electricity in the territory of European Union, which was revealed to be an obstacle in the 

planned project with North African states. The notification obligations are comparable to the 

obligations for joint projects among Member States, while an additional requirement is to 

submit proof of physical transmission of the electricity. 

Through the adoption of the second RES Directive by the Ministerial Council of the Energy 

Community Treaty, the scope of the Cooperation Mechanism was extended with respect to 

eligible cooperation parties and territory. However, the Cooperation Mechanism between 

Member States and contracting parties of the Energy Community Treaty is restricted by further 

requirements laid down in the respective Decision of the Ministerial Council. 

 

 
411 Natàlia Caldés et al. (n 407) 10. 
412 Deutsche Bundesregierung (n 410). 
413 Andrea Beneking, Saskia Ellenbeck and Antonella Battaglini, ‘Renewable energy cooperation between the 
EU and North Africa’ (2016) 10 International Journal of Energy Sector Management 312, 329. 
414 The Economist, ‘Electricity now flows across continents, courtesy of direct current’ (14 January 2017) 
<https://www.economist.com/science-and-technology/2017/01/14/electricity-now-flows-across-continents-
courtesy-of-direct-current> accessed 1 September 2019. 
415 The Cooperation Mechanism was only transposed by Albania, Kosovo, Moldova and Montenegro, see 
Energy Community Secretariat, WB6 Electricity Monitoring Report (June 2018). 
416 ibid 152. 
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5.4 Joint support schemes 

The third instrument of the Cooperation Mechanism is the joint support scheme between two 

or more Member States according to Article 11 second RES Directive. Article 11(1)  second 

RES Directive emphasises that Member States can enter joint support schemes ‘on a voluntary 

basis’ and are therefore not obliged to open their national support schemes to other Member 

States.417 A joint support scheme is the most complex form of cooperation and requires the 

highest level of integration. 

 

5.4.1 Scope 

Subject of a joint support scheme can be energy from a renewable energy source, equally to the 

scope of statistical transfer.418 Member States can also decide if they want to ‘join or partly 

coordinate their national support schemes’ according to Article 11(1) second RES Directive. 

Hence, Member States either establish a common support scheme or limit the cooperation to a 

certain technology or region.419 

If Member States choose to implement a scheme in which renewable energy produced in 

one Member State’s territory should count towards another Member States national overall 

target, and vice versa. Article 11(1) second RES Directive prescribes two implementation 

options: either the Member States choose to implement a statistical transfer in accordance with 

Article 6 second RES Directive (Article 11(1)(a) second RES Directive) or the Member States 

set up an agreement with a distribution rule allocating energy from the renewable sources 

between the Member States (Article 11(1)(b) second RES Directive). A physical transfer of 

energy is not prescribed by the law for either form of implementation.  

Article 11(1) second RES Directive also prescribes a similar limitation as it is set out for 

statistical transfer regarding the fulfilment of the host state’s national overall target.420 The 

opportunity to implement a joint support scheme is introduced by the expression ‘[w]ithout 

prejudice to the obligations of Member States under Article 3 second RES Directive. Therefore, 

the provision once more emphasises that the host state’s obligation to fulfil its national overall 

targets still remains, even though, Member States can choose freely to collaborate. Once again, 

 
417 Although, the not compulsory nature of statistical transfer and joint projects is also expressed through the 
word ‘may’ in Article 6(1), 7(1), 8(1) and 9(1) RES Directive, the legislator chose to pinpoint to the voluntary 
character of joint support schemes.  
418 Corinna Klessmann et al. (n 193) 4679. 
419 Lise-Lotte Pade Hansen and Henrik Klinge Jacobsen (n 199) 2. 
420 See section 5.1.1. 
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the question arises which effect this restriction has on joint support schemes. As examined 

above, the meaning of this provision can solely be declaratory. 

Further, it is not necessary that all energy generated in an installation is covered by the 

distribution rule. Moreover, Article 11(3) second RES Directive indicates that only the 

produced energy ‘which is subject of the distribution rule’ must be notified. Thus, it would be 

possible, to declare the electricity which is produced in a cogeneration plant to be part of the 

joint support scheme and not the heat that is also produced.421 

According to Article 11(3) second RES Directive the notified amount of energy shall be 

reallocated with regard to measuring and compliance of rules on the national overall targets. 

The reallocation shall be based on the distribution rule.  

 

5.4.2 Obligation to notify 

The obligation to notify depends on the form of joint support scheme. When Member States 

choose to implement a distribution rule they have to notify the cooperation to the Commission 

no later than three months after the end of the first year in which the rule was in effect as state 

in Article 11(1)(b) second RES Directive. The notification has to encompass the total amount 

of energy that has been generated within the last year by the renewable energy source and the 

amount of energy that is subject of the distribution rule according to Article 11(2) second RES 

Directive. An initial notification or the planning or the entering of an agreement is not 

prescribed by Article 11 second RES Directive. Furthermore, there is no prohibition on a 

unilateral withdrawal, or a consequence of non-compliance prescribed.  

When Member States choose to implement a joint support scheme through a statistical 

transfer, the notification obligations of Article 6 second RES Directive are applicable.422 

 

5.4.3 Eligible projects: The Norway-Sweden Certificate Market in Renewable Electricity  

Except the joint support scheme between Norway and Sweden, no joint support scheme has 

been established between Member States.423 While the Commission assumes that an already 

integrated and functioning renewable energy market might be vital to implement a joint support 

scheme, no further joint support scheme is planned.424  

 
421 SWD (2013) 440 (n 16) 36. 
422 Anne-Maria Ide (n 345) 89. 
423 Corinna Klessmann et al. (n 17) 4. 
424 SWD (2013) 440 (n 16) 5. 
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The establishment of the joint support scheme of Norway and Sweden was not 

accompanied by a linear development. Initially, Sweden implemented a green certificate market 

in 2003. The discussion on a joint support scheme between the two countries has already 

emerged at this time, ‘but came to halt in 2006 when no agreement could be settled on the 

burden sharing aspect.’425 In particular, Norway feared that a joint support scheme would 

become too expensive for consumers.426 While the problem of burden sharing was an invincible 

hurdle at this moment, the countries were able to continue their negotiations two years later. In 

June 2008, the states signed an understanding on the development of a joint market for 

electricity, which eventually led to the agreement for a common market in electricity certificates 

on 29 June 2011.427 The joint support scheme entered into force on 1 January 2012.428 

Through the agreement between Norway and Sweden on a Common Market for Electricity 

Certificates the formerly limited scope of the Swedish certificate market was extended to 

Norway.429 The joint scheme is a joint support pursuant to Article 11 second RES Directive. 

Whereas, Sweden is a European Member State and directly bound by the second RES Directive, 

Norway is not. Nonetheless, Norway is a contracting state to the European Economic Area 

(EEA) which decided in 2011 to incorporate the second RES Directive into the EEA 

Agreement.430  

The joint support scheme is based on an electricity certificate system. A certificate is issued 

to producers for each MWh of renewable energy and can subsequently be sold by the producer 

on the electricity certificate market. Thus, renewable energy producers receive, in addition to 

the electricity price, a revenue from the sale of the certificate, while the price of the certificate 

is determined by supply and demand. The certificates are purchased by energy customers with 

a quota obligation. Market participants with a quota obligation are mainly power suppliers and 

certain electricity consumers who are obliged by law to buy a certain amount of certificate 

corresponding to their proportion of electricity sales or usage. The pivotal element of the 

 
425 Corinna Klessmann et al. (n 17) 6. 
426 Joran Sandvik, ‘Norway: renewable energy – the promotion of electricity from renewable energy sources’ 
(2007) 9 International Energy Law 150, 151. 
427 Geoffrey Graham Tudor (n 370) 267f. 
428 Agreement between the Government of the Kingdom of Norway and the Government of the Kingdom of 
Sweden on a common market for electricity certificates [unofficial translation] (2011) 29/06/2011, 01/01/2012 < 
https://www.regjeringen.no/globalassets/upload/oed/pdf_filer_2/elsertifikater/agreement_on_a_common_market
_for_electricity_certificates.pdf> accessed 1 September 2019. 
429 Geoffrey Graham Tudor (n 370) 262. 
430 Decision of the EEA Joint Committee No 162/2011 of 19 December 2011 amending Annex IV (Energy) to 
the EEA Agreement [2012] OJ L 76/49; also, the predecessor was adopted by the EEA, see Decision of the EEA 
Joint Committee No 103/2005 of 8 July 2005 amending Annex IV (Energy) to the EEA Agreement [2005] OJ L 
306/34. 
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mechanism is the annual cancellation of certificates in order to avoid the reuse of certificates 

and to create a constant demand for certificates.431 

The contracting states expect the joint support scheme to be beneficial for both parties with 

regard to better market functioning, cost-efficiency and long-term stability.432 In addition, the 

market shall enable the states to meet their national overall targets with regard to the RES 

Directive.433 Both countries must attain a high renewable energy share targets, while Sweden 

has to accomplish the highest target among the European Union’s Member States of 49 % by 

2020,434 Norway must achieve an even higher target of 67,5 % by 2020.435  

The success of the joint support system is often explained by the fact, that both countries 

have similar low costs for renewable energy source’s potential. In this sense, the costs of 

biomass and onshore wind potentials in Sweden are low, while the Norwegian hydro potential 

is similarly low.436 With regard to the future, the joint support scheme could be opened up and 

allow the participation of other Member States. This option has been already considered with 

regard to the Netherlands, but no accession has occurred so far.437 The joint support schemes 

expires in 2035.438 

 

5.4.4 Conclusion 

In summary, the second RES Directive does not prescribe many requirements which have to be 

fulfilled by the states of a joint support scheme. Particularly, the scope is rather broad, because 

similar to statistical transfers all kinds of renewable energy are admissible to be subject of a 

joint support scheme. Nonetheless, the negotiation and implementation process of a joint 

support scheme tends to be more elaborated regarding the fact that the national law on support 

schemes is affected by the cooperation. A positive example of a well-integrated and functioning 

joint support scheme is the electricity certificate system between Norway and Sweden.  

 

 
431 Norway and Sweden, Norwegian Water Resources and Energy Directorate and Swedish Energy Agency, The 
Norwegian-Swedish Electricity Certificate Market, Annual Report (2013), 7ff. 
432 Corinna Klessmann et al. (n 17) 7. 
433 The Norwegian-Swedish Electricity Certificate Market, Annual Report (n 431) 16.  
434 Directive 2009/28/EC (n 13) Annex 1.  
435 Decision of the EEA Joint Committee No 162/2011 (n 430) Article 1.  
436 Corinna Klessmann et al. (n 17) 7. 
437 ibid 8. 
438 The Norwegian-Swedish Electricity Certificate Market, Annual Report (n 431) 9. 
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5.5 Member States’ intentions to employ the Cooperation Mechanism 

Lastly, it is worth to be mentioned, that Italy and the Netherland considered to enter 

cooperation. However, these initiatives are less advanced since solely an intention has been 

expressed, while no further pursuance through negotiations with other countries has been 

made.439  

Italy has already adopted a law that would allow cooperation in 1999, so even before the 

Cooperation Mechanism existed. The law was repealed in 2011 by the Legislative Decree 

No. 28/2011440 which transposed the Cooperation Mechanism of the second RES Directive.441 

Currently, the Italian law regulates statistical transfer and joint projects. Article 35 of 

Legislative Decree No 28/2011 prescribes that a cooperation should only be pursued if Italy 

will not attain the 2016 interim targets.442 In this sense, a case study conducted in 2013, analysed 

a possible cooperation between Malta and Italy, while Italy would transfer renewable energy 

(not physically) to Malta in order to assist Malta in attaining its national overall target. The 

study assessed a cooperation with regard to solar and wind energy as mutually beneficial. 

While, the study evaluated the introduction of either a joint project or a statistical transfer, no 

alternative was favoured eventually. In addition, the study stressed that, due to the fact that the 

costs of non-compliance are unknown, economic conveniences could not be analysed 

entirely.443  

Another attempt to enter a cooperation was made in October 2011, when an agreement on 

the implementation of joint projects was signed by Serbia and Italy. The project comprised the 

building of hydropower plants in Serbia and the subsequent transfer of renewable energy to 

Italy. While Serbia had already ratified the agreement in December 2012, Italy did not ratify 

the agreement.444 Furthermore, Italy did not mention the envisaged cooperation in any of its 

reports under Article 22 second RES Directive.  

 
439 Corinna Klessmann et al. (n 17) 9. 
440 Attuazione della direttiva 2009/28/CE sulla promozione dell'uso dell'energia da fonti rinnovabili, recante 
modifica e successiva abrogazione delle direttive 2001/77/CE e 2003/30/CE. (11G0067), Legislative decree 
No.28/2011, Ministerial Decree 28 December 2012 (Conto Termico). 
441 Corinna Klessmann et al. (n 17) 9. 
442 Italy, Third Progress Report under Directive 2009/28/EC (December 2015) Ref.Ares (2016) 164883 – 
12/01/2016, 103. 
443 Niccolò Cusumano et al., Case study: Joint projects/Statistical Transfer between Malta and Italy (2014) A 
report compiled within the European project “Cooperation between EU MS under the Renewable Energy 
Directive and interaction with support schemes” <res-cooperation.eu/images/pdf-
reports/2014_Cooperation_under_the_RES_Directive_Case_study_Italy_Malta.pdf> accessed 1 September 
2019. 
444 The Republic of Serbia, The Ministry of Mining and Energy, Progress Report on the Implementation of the 
National Renewable Energy Action Plan of the Republic of Serbia (December 2016), 22f. 
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Moreover, the Netherlands intended to use the Cooperation Mechanism and open its 

support schemes for foreign projects in 2014.445 The Dutch Minister of Economic and Foreign 

Affairs announced in October 2013 that possibilities on cooperation will be investigated. In 

2014, a study was conducted on a possible cooperation in form of a joint project between the 

Netherlands and Portugal. Starting point of the study, was the concern that the Netherlands 

would not reach their 2020 target of 14% renewable energy share. At the same time, Portugal 

was deemed to be rich on more cost-efficient renewable energy resources like wind and solar. 

The findings of the study were highly positive providing lower costs for the Netherlands and 

job-opportunities for Portugal.446 However, these plans were discarded later on and the 

Netherlands stated in its national progress report for 2015 and 2016 that ‘[p]olicy is entirely 

focused on achieving the renewable energy targets by 2020 and for that reason, the use of the 

Cooperation Mechanism is not on the agenda for the time being.’ Although, the entering of 

cooperation was excluded, the deployment of the mechanism has not been entirely excluded for 

the future.447 

 

5.6 Conclusion  

The legal requirements for the cooperation laid down in the second RES Directive are rather 

modest.448 Basically, the contracting states have to follow several notification obligations and 

have to comply with certain conditions on renewable energy technology dependent on which 

form of cooperation they want to implement. While the scope of statistical transfer and joint 

support schemes comprises any renewable energy source with regard to Article 2 (a) second 

RES Directive, the scope of joint projects is narrower. Additionally, only renewable energy 

plants commissioned or refurbished after the entry into force of the second RES Directive are 

eligible for joint projects, whereas, these restriction does not apply for statistical transfer and 

joint support schemes. Moreover, the legal consequences for failing to notify are only 

 
445 Corinna Klessmann et al. (n 17) 10. 
446 Malte Gephart et al., Case study: Joint Projects between the Netherlands and Portugal, Task 4 report (2014)  
A report compiled within the European project “Cooperation between EU MS under the Renewable Energy 
Directive and interaction with support schemes” <res-cooperation.eu/images/pdf-
reports/2014_Cooperation_under_the_RES_Directive_Case_study_Joint_Projects_Netherlands_Portugal.pdf> 
accessed 1 September 2019. 
447 The Netherlands, Ministry of Economic Affairs and Climate, Progress report, Energy from renewable 
sources in the Netherlands 2015-2016, Directive 2009/28/EC, 4. 
448 Corinna Klessmann et al. assumes that the implementation of just basic criteria for the several features of 
cooperation is positive and might emerge from the experience of the flexibility mechanism in the Kyoto 
Protocol, which was compared to the Emission Trading Mechanism to complicated., see Corinna Klessmann et 
al. (n 193) 4680. 
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prescribed for statistical transfer, while it remains unclear which consequences apply for the 

other instruments of the Cooperation Mechanism.  

The connection between the Cooperation Mechanism and the national overall target is 

decisive, since the Member States’ obligation to achieve the targets is an important incentive 

for Member States to deploy the several instruments of the Cooperation Mechanism. This has 

been shown by the objectives of the already implemented cooperation agreements between 

Member States. However, the compliance with the national overall targets of the second RES 

Directive were not the pure aim of cooperation.  

Besides these legal requirements enshrined in Articles 8 to 11 second RES Directive, 

Member States can decide not only on the further design of their cooperation, but also whether 

they want to enter cooperation with other Member States. The European legislator intended to 

create a renewable energy system which is based on the sovereignty of the Member States and 

national support schemes, instead of following a European and harmonised approach. 

Nonetheless, the Cooperation Mechanism opens the possibility of convergence between the 

Member States’ support schemes. 

As it has been shown, there have been many studies and research projects on eligible 

projects and implementation scenarios conducted on possible cooperation between Member 

States, while only some collaborations have been implemented. Providing more information 

appears to be essential for states to enhance predictability and feasibility of a project. To this 

date only a few states have employed the Cooperation Mechanism, although future cooperation 

projects would have the advantage of referring to all experiences made by already implemented 

agreements. Reasons for this hesitant behaviour cannot be found in the administrative 

requirements laid down by the RES Directive for cross-border trade cooperation between 

Member States, since there are few rules to comply with.  

One can argue, that on the other side, joint projects with third countries are subject to many 

conditions. One reason for this approach might be, the legislator’s intention to safeguard, that 

energy from renewable sources is consumed within the European Union. However, as pointed 

out by AG Bot in the case Ålands Vindkraft, the aimed effects of energy from renewable sources 

are also achieved, if energy is generated outside of a Member State’s territory. Thus, these 

elaborated requirements are not necessary. 
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6 Changes through the third RES Directive  

The European legislator revised the second RES Directive and adopted the third RES Directive 

in the end of 2018.449 The revision of the Directive was part of the Commission’s legislative 

package on Clean Energy for All Europeans, launched in 2016. While the proposal caused some 

conflicts, for instance, the target amount on the share of energy from renewable sources in 2030, 

these conflicts between the legislative bodies were settled in a trialogue. 

In the following sections, the main changes by the legislative package will be scrutinised 

and the impact of these changes discussed. 

 

6.1 New legal structure 

The Clean Energy for all Europeans package comprised eight new legal acts (four Directives 

and four Regulations).450 With regard to the promotion of renewable energies and the 

Cooperation Mechanism, not only the third RES Directive altered the legal situation, but also 

the newly introduced Governance Regulation 2018/1999 and the revised Electricity Market 

Directive 2019/944. 451 

Important changes were made in the third RES Directive with regard to the targets. 

National overall targets were removed and a new overall target of at least 32% of energy from 

renewable sources in the European Union’s gross final consumption was described in Article 3 

(1) third RES Directive. While the Commission – influenced by the European Council - 

proposed in its first draft of the third RES Directive a 27% target, which was assessed to be 

insufficient by the European Parliament.452 This target is not ‘translated’ into national targets.  

Thus, on a national level no mandatory targets are prescribed, solely a mandatory target is 

foreseen on European level. This new mechanism was prescribed in order to provide Member 

States with ‘greater flexibility […] to meet their greenhouse gas reduction targets in the most 

cost-efficient manner in accordance with their specific circumstances, energy mix and capacity 

to produce renewable energy’.453  

Although, the third RES Directive does not prescribe national targets, Member States are 

obliged to set their own targets in a national energy and climate plan due to Article 3 RES 

 
449 Directive (EU) 2018/2001 (n 14). 
450 (n 56). 
451 Governance Regulation 2018/1999 (n 71); Electricity Market Directive 2019/944 (n 71). 
452 European Parliament, ‘Briefing, EU Legislation in Progress, Promoting renewable energy 
sources in the EU after 2020’ (2018) 
<http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI%282017%29599278> 
accessed 1 September 2019. 
453 Recital 9 Directive (EU) 2018/2001 (n 14).  
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Directive. The European legislator decided to introduce a new Regulation, the Governance 

Regulation 2018/1999.454 This Regulation is devoted to form a ‘reliable, inclusive, cost-

efficient, transparent and predictable governance of the Energy Union and Climate Action 

(governance mechanism)’.455 Additionally, the legislator secured that the Member States share 

on energy from renewable sources does not decrease, by defining a baseline (Article 3(3) third 

RES Directive).  

The third RES Directive contains requirements on the design of national support schemes 

set out in Article 4. These conditions reflect mainly what the definitions which have been 

prescribed previously by the Commission in its Guidelines on State aid for environmental 

protection and energy 2014-2020.456 The second RES Directive solely comprised a definition 

of what is to be understood as a support scheme.457  

Moreover, the third Electricity Market Directive was revised, and a new Electricity Market 

Directive 2019/944 was adopted.458 It is worth to be mentioned that the Member States right to 

grant priority dispatch to renewable energy plants was restricted.459 In minimising this 

privilege, the purpose of the European legislator to abolish obstacles and create equality 

between energy production plants in order to create an internal energy market becomes clear.460 

 

6.2 Cooperation Mechanism in the third RES Directive 

The instruments of the Cooperation Mechanism are the same in the third RES Directive as in 

the second RES Directive and comprise statistical transfer (Article 8), joint projects between 

Member States (Articles 9 and 10), joint projects between Member States and third countries 

(Articles 10 and 11) and joint support schemes (Article 13).461 However, the legislator 

stimulated that besides these forms of cooperation further voluntary cooperation can take place, 

for example, sharing of information and best practices.462 However, these forms of cross-border 

 
454 Regulation (EU) 2018/1999 (n 71). 
455 Recital 1 ibid.  
456 Commission (2014) OJ C 200/1. 
457 See section 3.2.2. 
458 Directive (EU) 2019/944 (n 71). 
459 See Article 31 (4) Directive (EU) 2019/944 in conjunction with Article 12 of Regulation (EU) 2019/943 (n 
71). 
460 Laura Wehle, ‘Der lange Weg des EU - >> Winterpakets << - Teil 1 – Bereits überwundene Hindernisse bei 
der EE-RL und der EEG-RL‘ (2018) Recht der Energiewirtschaft 407-414. 
461 Articles 5 to 13 Directive 2018/2001 (n 14).  
462 For these purposes the Commission shall launch a ‘Union renewable energy platform’ (URDP) according to 
Recital 38 Directive 2018/2001 (n 14).  
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support do not contribute to the European target prescribed in Article 3(1) third RES 

Directive.463 

In this regard, the third RES Directive contains a newly introduced (or revised) Article 5 

which is called ‘Opening of support schemes for electricity from renewable sources’, hence, 

the article is specifically devoted to cross-border cooperation on support schemes for energy 

from renewable sources. Although, the provision contains some new features, these new 

features are solely suggestions and do not oblige the Member States to enter cooperation. 

Firstly, it is emphasised that Member States are free in their choice of how to attain their 

national goals on decreasing their share on energy from renewable sources (Article 5(1) third 

RES Directive). The Commission’s original draft of the third RES Directive foresaw that 

Member States ‘shall’ deploy the Cooperation Mechanism.464 Thus, according to the 

Commission’s wording, Member States would be in general encouraged to cooperate, while the 

accentuation was reversed in the final text of the Directive by stressing that the Member States 

have the choice to choose.  

Secondly, Article 5(1) third RES Directive prescribes indicative shares for the Member 

States on support which is also granted to electricity from renewable sources produced in 

another Member State. The share in 2023 until 2016 shall at least be 5% and shall raise to 10% 

from 2027 to 2030.  

Further, the European legislator uphold the issue of proof which was discussed before in 

the jurisprudence of the CJEU and in the legislative process in conjunction with green 

certificates.465 Due to Article 5(2) third RES Directive Member States can demand evidence for 

the physical import of the electricity from renewable sources and restrict the cooperation to 

those Member States which are connected to the grid via an interconnector.  

In addition, the Commission is obliged to assist and inform the Member States on possible 

forms of cooperation and encourage Member States in opening their support schemes.466 In 

2023, the Commission has to publish a report in which the implementation of the 

aforementioned provisions will be evaluated. The Commission shall also give an opinion on 

the necessity to introduce an obligation for Member States to open their support schemes to a 

certain share pursuant to Article 5(5) third RES Directive. Furthermore, the Commission is 

 
463 Recital 39 Directive 2018/2001 (n 14).  
464 COM (2016) 767 final/2 (n 327). 
465 See section 2.3.3 and 2.3.4. 
466 Article 5(4) and Recital 38 Directive 2018/2001 (n 14). 
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obliged to submit an assessment on the costs and benefits of the cross-border cooperation 

between Member States (Article 5(4) third RES Directive).  

Furthermore, the European legislator decided to establish a ‘Union renewable development 

platform’ (URDP).467 The platform is mentioned in the Directive in conjunction of statistical 

transfer and its purpose is describe in Article 8(2) third RES Directive  

 

In order to facilitate the achievement of the Union target set in Article 3(1) of this Directive 
and of each Member State's contribution to that target in accordance with Article 3(2) of this 
Directive, and to facilitate statistical transfers […], the Commission shall establish a Union 
renewable development platform (‘URDP’). Member States may, on a voluntary basis, submit 
to the URDP annual data on their national contributions to the Union target or any benchmark 
set for monitoring progress in Regulation (EU) 2018/1999, including the amount by which they 
expect to fall short of or exceed their contribution, and an indication of the price at which they 
would accept to transfer any excess production of energy from renewable sources from or to 
another Member State. The price of those transfers shall be set on a case-by-case basis based 
on the URDP demand-and-supply matching mechanism. 

 

Although, the platform shall encourage the trade between Member States since data on 

contributions and gaps on decrease of the share shall be aggregated and visualised, it is not a 

trading platform in the meaning, that Member States can easily trade their surpluses. 

 

6.3 Impacts of the new legal situation 

Having these changes in mind, the question arises if the new legal situation has altered the 

compatibility of national support schemes which are restricted to energy produced within a 

Member States territory with the free movement of goods (Article 34 TFEU). With recourse to 

the reasoning of the CJEU outlined before,468 the new legal situation will be briefly discussed 

in the following. 

One could argue, that the fact that a European target, and not national targets are prescribed, 

emphasises the overall achievement and diminishes the national approach.469 As Advocate 

General Bot already argued in the Essent Belgium case, the reduction of greenhouse gases in 

any other Member State (through import of renewable energy) is also contributing to the overall 

 
467 The European Forum for Renewable Energy Sources (with the support of the Commission) already launched 
a website in 2017 in order to enhance Member States to increase their renewable energy share by 2020 
<https://www.renewables-networking.eu/> accessed 1 September 2019. However, the website does not fulfil the 
requirements of the third RES Directive (e.g. already occurred cross-border cooperations are not listed), it is 
therefore be assumed, that either this website will be adjusted or a new website will be created by the 
Commission. 
468 See section 2.3. 
469 Sirja-Leena Penttinen (n 83). 
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goal to mitigate CO2 emissions, thus, cannot be employed by a Member State as an argument 

to restrict its support scheme.  

Additionally, the fact that the newly introduced Article 5 of the third RES Directive 

addresses the issue of cross-border cooperation could be also seen as a shift of the centre of 

gravity, from a national approach to a European approach. Furthermore, the other parts 

(regulations and directives) of the legislative package are pointing to the establishment of an 

internal energy market by removing and minimising obstacles.470 Moreover, the legislator 

intended to seek alignment with regard to the structure and approach of support schemes, by 

setting out requirements in Article 4 third RES Directive. Even though, these requirements were 

previously already prescribed in the Commission’s State Aid Guidelines, the fact, that they are 

enshrined in the RES Directive, which was adopted by all major legislative bodies (European 

Parliament, Commission and Council), increases the legitimation. Through this step, broader 

acceptance was achieved. 

However, even though the arguments strengthen the legal opinion, that restrictions on 

support schemes to a Member States territory are unlawful, in the end they might not prevail 

because the legal situation was not altered with regard to the fact that it is still up to the Member 

States to decide whether it wants to increase their share on renewables by national support 

schemes or by deploying the Cooperation Mechanism.  

 

6.4 Conclusion 

The changes made by the Clean Energy for all Europeans packages and the adopted third RES 

Directive are rather small, since they are unlikely to influence the situation of the Cooperation 

Mechanism.  

A new legal structure was introduced by prescribing a European target instead of national 

target, establishing a new mechanism for national action plans and restricting the Member 

States discretion for priority dispatch of renewable energy plants.  

Furthermore, the importance of cooperation was expressed by devoting one article to the 

possibilities of cooperation of Member States in the third RES Directive. However, this effect 

was diminished by the fact, that the provision also stressed, that Member States can decide how 

they contribute the European target. This notion reverses the meaning of the paragraph and   

 
470 ibid 118. 
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In conclusion, these changes will not alter the legal situation, so that Member States are 

still allowed to restrict their support schemes for energy from renewable sources to energy 

which is produced within their country.  
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7 Conclusion  

This thesis has examined the extensive legal and political discussions, the history and 

development of the Cooperation Mechanism in the RES Directives. The legal system and the 

political purposes of the European Union in which the Cooperation Mechanism is embedded 

have been scrutinised.  

The European Union pursues the goal to foster energy from renewable energies and 

renewable energies are deemed to be a cornerstone of the European policy. The political drivers 

for this can be narrowed down to independence from third countries, reduction of greenhouse 

gas emissions and inexhaustibility of renewable sources compared to conventional energy 

sources. Through the adoption of the first, second and third RES Directive, these political 

intentions were translated into legal acts. While the first RES Directive, solely foresaw national 

indicative targets for Member States, this weakness was overhauled by the second RES 

Directive entailing mandatory national overall targets for the share of energy from renewable 

sources. Hence, Member States were obliged to increase their share on energy from renewable 

sources. In doing so, Member States adopted national support schemes to subsidies renewable 

technologies as a new form of generation and to enhance this development.  

Through this development, an oddity occurred, which is still existing. While one the one 

hand, the European Union intends to increase the share of energy from renewable sources, it 

seeks, on the other hand, to establish an internal energy market. In the last thirty years, the 

European legislator showed by the adoption of several legislative packages and the constantly 

revision of the Electricity Market Directives the intend to establish a single market on energy. 

Moreover, the genuine aim to establish a European internal market in general is enshrined in 

the Treaties and pursued by the free movement of goods. Even though support schemes on 

energy from renewable sources create obstacles to the free movement of goods, the CJEU ruled 

in various landmark cases, that they are justified because they are contributing to the protection 

of the environment. Furthermore, the Court found, that the European law, in particular the 

second RES Directive, does not entail any harmonisation on this issue, but rather gives Member 

States leverage in order to open their support schemes. According to the second RES Directive, 

Member States can either increase their share for renewable energy by adopting national 

support schemes or by employing the Cooperation Mechanism. While every Member State 

chose to introduce a national support scheme, only a few states entered cross-border 

cooperation.  
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The Cooperation Mechanism entails three instruments: statistical transfer, joint projects 

between Member States, joint projects between Member States and third states and joint support 

schemes. The second and third RES Directive entail certain requirements (e.g. notification 

obligations and rules on the scope) which Member States have to consider, when they enter 

cross-border cooperation to increase their national overall target for renewable energy. The 

conditions are rather straightforward and modest, except those for joint projects between 

Member States and third countries, which are subject to many requirements and restrictions. 

While these conditions are very detailed and constitute some restrictions, one can argue that 

there are too many requirements and that this is not necessary, because also the implementation 

of renewable energy technologies outside the European Union’s territory, are serving the goals 

of the RES-Directive. Furthermore, the Cooperation Mechanism is also incorporated in the 

EFTA Treaty and also in the Energy Community Treaty, thus, the scope and application were 

broadened. Some countries already deployed the Cooperation Mechanism. The joint certificate 

market between Norway and Sweden is the first and only existing joint support scheme in the 

European Union so far. It is an example for a fully integrated support scheme for electricity 

between two states. Nonetheless, entering cross-border cooperation is voluntary for Member 

States and not mandatory.  

Through an in-depth analysis of the historical development of the RES Directives, it 

becomes clear, that the protection of national support schemes was intended by the legislator. 

During the legislative processes of the first and second RES Directives, the Commission 

proposed on several occasions to implement a European support scheme through the 

introduction of a trade scheme for green certificates. The other European legislative bodies were 

reluctant to interfere with the Member States support schemes and therefore opposed the 

introduction of a European approach. Eventually, the Commission’s attempts failed. While the 

Commission did not pursue the harmonisation of support schemes, when it proposed the third 

RES Directive, the Commission sought to converge national support schemes through the 

introduction of the Member States’ obligation to open their support schemes for a certain share 

for renewable energy generated in another Member State’s territory. Eventually, these attempts 

did not fully succeed, because the mandatory nature was turned into an indicative and it was 

stressed in the third RES Directive that Member States have the right to choose their energy 

mix. 

The European legislator’s competences with regard to Member States right to choose their 

energy mix is subject of discussion among scholars and depends on whether the main purpose 

of a law are environmental reasons (Article 192 TFEU) or energy related reasons (Article 194 
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TFEU). One can argue, that the legislator only can adopt legal acts which interfere with a 

Member States choice on its energy mix, when the law mainly pursues environmental protection 

and complies with the special legislative procedure laid down in Article 192(1) TFEU.  

Thus, overall this thesis showed Member States have sovereignty over the energy produced 

in their territory and the decision of (partly) given up this sovereignty remains with every 

Member State. The European legal approach can be described as a piecemeal legislation, 

cautious and hesitant. This was mainly caused by the retaining action of the Member States in 

order to protect their national support schemes and their sovereignty in the legislative processes 

of the RES Directives. The European legislator intended to create a renewable energy system 

based on the sovereignty of the Member States and national support schemes, instead of 

following a European approach.  
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