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Útdráttur 

Þjóðaréttur, ESB-réttur og EES-réttur eru stór réttarsvið sem eru mismunandi en tengjast hins 

vegar mun meira innbyrðis en virðist við fyrstu sýn. Í þessari ritgerð verður hvert og eitt þessara 

sviða skoðað með áherslu á tengsl þeirra innbyrðis. Margar lagaheimildir eru skoðaðar í 

ritgerðinni en þó verður mesta áherslan lögð á Sáttmála Evrópusambandsins (TFEU) og 

Samninginn um Evrópska Efnahagssvæðið (EEA Agreement). Farið verður annars vegar yfir 

almennar lagagreinar og hins vegar viðauka við sáttmálana. Í ESB-rétti leikur 216-218. gr. 

TFEU stærsta hlutverkið þar. Þá er Kadi-málið tekið fyrir en það snýst um samspil ESB-réttar 

og þjóðaréttar og skapaðist mikil umræða í kjölfar þess máls um samband þessara tveggja 

réttarsviða. Samband Evrópusambandsins við bæði EES-rétt og þjóðarétt er fjallað um nokkuð 

ítarlega en það er í raun grundvöllur að lögum heimsins. Í umfjölluninni um EES-rétt er hnykkt 

á mikilvægi sambands EES-réttar og ESB-réttar, með sérstaka áherslu á samband 

Evrópudómstólsins og EFTA-dómstólsins. 

Í þessari ritgerð er það niðurstaða mín í umfjölluninni um ESB-rétt að horfa eigi á 

Evrópusambandið sem alþjóðlega stofnun. Ástæðuna má rekja til að undirstöðu þess er að finna 

í alþjóðlegum samningum. Í EES-rétti er grundvöllurinn að samspil EES-réttar við ESB-rétt sé 

gott en einnig er fjallað um í niðurstöðum hvernig það skortir heimildir um tengsl EES-réttar 

og þjóðaréttar.  
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Abstract 

International Law and its relations to European Union Law and European Economic 

Area Law 

There are three different areas of law; International law, EU law and EEA law, that relate more 

than one would think at first. In this essay each area of law is examined with the focus on the 

relations between them. Many different sources of law are discussed but the main focus is on 

the Treaty for the Functioning of the European Union (TFEU) and the Agreement on the 

European Economic Area, with important Articles and Protocols that connect the three areas 

being emphasized. With Articles 216-218 TFEU being the main ones in EU law. The Kadi case 

is also examined, the case centers around the relationship between EU and International law 

and there was a big debate following the case regarding that relationship. The relationship the 

EU has with both EEA law and International law, essentially lays the groundwork to the law of 

the universe. In the discussion around EEA law there is emphasis on the important relationship 

that EEA law and EU law have with a special focus on the EU Courts and the EFTA Court. 

In this essay the conclusion is that the EU should be looked at as an international organization, 

particularly because the core of it is found in international treaties. The groundwork to EEA 

law is its relationship with EU law but there is also a substantive discussion on the lack of 

sources on the relations EEA law has specifically with International law. 
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1. Introduction 

The term International law was first used by Jeremy Bentham to describe the law between 

nations.1 International law has been traditionally defined as the system of law that regulates the 

interrelationship of sovereign states, international organizations and individuals that may 

possess rights and/or obligations under international law. This is what is known as public 

international law, and is not to be confused with private international law, which consists of 

national laws dealing with conflicts of law and establish rules for the treatment of cases that 

involve a foreign element.2 There is no exact timeline for how long international law has been 

around but cultures and communities have traded and interacted for millennia and there are 

multiple historical records existing which could be traces of what is known as International law 

today.3  International law, as we know it today, is believed to be invented in Europe in the late 

Middle Ages (15th and 16th centuries).4 It seems to be somewhat clear that International law, 

today, branches out in different areas, two areas of law in particular being the European Union 

law and the European Economic Area law.  

In this essay I will discuss about the relationship between International law, European Union 

law and the law on the European Economic Area. The focus is on what the relationship between 

those three branches of International law is and how that relationship has evolved. One should 

look at these areas of law as branches of International law because the core of them is found in 

Treaties and Agreements. It is interesting to see how European Law, as a regional branch of 

International law is similar, yet different.5 The first few chapters fixate on International law and 

the law of the European Union in general and how they relate. There is an in depth discussion 

about The Treaty of the functioning of the European Union6 and what its role is as an 

international agreement. In those chapters different cases of the European Court of Justice that 

have affected both areas of the law will also be discussed, in particular one case, the Kadi case, 

which has brought on a number of discussions about the relationship between International law 

and European law. Finally the last chapters are concentrated in depth on the relationship 

between European Union law and the law of the European Economic area along with explaining 

                                                           
1 Gleider Hernández, International Law (1st edn, OUP 2019) 3 
2 Anders Henriksen, International Law (2nd edn, OUP 2019) 1 
3 Ibid 3 
4 Ibid  
5 Jan Klabbers, “International law in Community Law: The Law and Politics of Direct Effect“ (2001) 21 Yearbook 
of European Law 263, 273 
6 Consolidated version on the Treaty on the functioning of the European Union [1958] OJ C 326/01 
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the role of each area of law. In those chapters it is discussed in great lengths how important it 

is that EEA law follows the law of the European Union and the importance that the EFTA Court 

should follow the decisions of the European Court of Justice. 
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2. Basics of International law  

Ubi societas, ubi jus, - “Where there is society, there is law.”7 Law plays an important role in 

society and lays out the rules to which societies can fulfill their values and aspirations.8 

International law is not just the law that deals with war and peace, or with genocide and human 

rights; it also encompasses rules on trade, on protection of the environment, on shipping and on 

the protection of refugees.9 Public International law is the legal system that deals with issues of 

concern to more than one state. It consists of different structures that reflect historical legal 

evolution and the principles and political configuration of the world.10 The foundational premise 

upon which International law has always rested, is that it aims to regulate relations between 

states. It is required that states are capable of expressing a will or an interest defined by, 

authority over a population and an effective governmental apparatus.11 

As has been said before, following the Second World War, major achievements were 

made. The United Nations were established, entrusted with the maintenance of international 

peace and security,12 following with what eventually became the European Union.13 

International agreements are at the foundation of international cooperation and 

International law.14 The modern international system has a number of agreements. Many 

important agreements have been tacit or unwritten.15 States enter into these kinds of 

international agreements all the time and they vary, some agreements are formal treaties,16 some 

include dispute resolution procedures like the World Trade Organization (WTO) agreements 

and others provide for monitoring mechanisms that other agreements do not have, like the 

International Covenant on Civil and Political Rights.17 International agreements are, at their 

core, an exchange of promises among states.  One should look at international agreements as a 

form of contract.18 

                                                           
7 Hernández (n 1) 3 
8 Ibid 
9 Jan Klabbers, International Law (2nd edn, CUP 2017) 3 
10 Henriksen (n 2) 18 
11 Hernández (n 1) 21 
12 Henriksen (n 2) 6 
13 Ibid 8 
14 Andrew T. Guzman, “The Design of International Agreements“ (2005) 15 EJILL 580, 612 
15 Kal Raustiala, “Form and Substance in International Agreements“ (2005) 99 AJILL 581, 583 
16 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331 (VCLT), art 31 
17 Andrew T. Guzman, “The Design of International Agreements“ (2005) 15 EJILL 580 
18 Ibid 585 



4 
 

If a state violates an agreement, the offending states rarely pay money damages to the 

other states. The primary way in which a state can suffer harm as a result of a violation is with 

direct sanctions.19 Direct sanctions are imposed by other states against the violating state 

because it violated the agreement. When a state that violates an international commitment seeks 

to enter into a treaty in the future, potential partners will take into account a risk of that treaty 

being violated and may be less willing to offer concessions. With enough suspicion, potential 

partners may even refuse to deal with the state, which then could impose a reputational cost that 

the state feels when it wants to enter into a treaty.20  

3. Relations between International Law and European Law 

International Organization (IO) is defined in Article 2(a) of the 2011 Articles on 

Responsibility of International Organizations (ARIO) as an “organization established by a 

treaty or other instrument governed by International law and possessing its own international 

legal personality. International organizations may include as members, in addition to States, 

other entities.” These articles, however, have been criticized, for relying too heavily on state 

responsibility and for trying to apply all-encompassing rules and principles to international 

organizations which are very different in the nature and scope of their mandate and functions.21 

Along with this it seems that the main international organizations are not very interested in 

having rules on responsibility to begin with.22 After the Second World War a remarkable growth 

and development occurred of international institutions in Europe.23 Among the institutions that 

were created was the European Coal and Steel Community (ECSC) formed by the treaty of 

April 18, 1951 by France, Germany, Italy, the Netherlands, Belgium and Luxembourg. Coal 

and steel were essential basis of war industries at the time. The object of the ECSC was the 

creation of a single market for coal, iron and steel, involving the elimination of all barriers to 

free competitive trading such as tariff barriers, quota systems and cartels.24 Those same states 

adopted the Treaty of Rome in 1957 that created the European Economic Community (EEC) 

consisting of an economic common market and a customs union. The Treaty on the European 

                                                           
19 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts (November 2001) UN Doc 
A/56/10, arts 34-36 
20 Andrew T. Guzman, “The Design of International Agreements“ (2005) 15 EJILL 580, 595, 596 
21 Hernández (n 1) 150 
22 Jan Klabbers (n 8) 149 
23 Phillipe Sands Q.C. and Pierre Klein, Bowett‘s Law of International Institutions (6th edn, Sweet & Maxwell 
2009) 159 
24 Ibid 168 



5 
 

Union (Maastricht Treaty) created the European Union.25 In Article 1 of the Treaty on the 

European Union (TEU) its task is set out to be “[...] to organize, in a manner demonstrating 

consistency and solidarity, relations between the Member States and between their peoples.” 

The EU consists of a number of important institutions, including the European Council, the 

Council of the EU, the European Parliament, the European Commission and the European Court 

of Justice (ECJ).26 The European Union is an international organization by birth, but has become 

highly constitutionalized and combines features of both an IO and a state.27 

3.1. Competence to conclude an international agreement 

It was first provided for in the Treaty of Lisbon for the EU to conclude an international 

agreement. At that point there were two questions to answer: When does the EU have the 

competence to conclude an international agreement and when is this competence exclusive?28  

The first question is answered in Part V of the TFEU, in particular in Article 216(1):  

The Union may conclude an agreement with one or more third countries 
or international organizations where the Treaties so provide or where the 
conclusion of an agreement is necessary in order to achieve, within the 
framework of the Union‘s policies, one of the objectives referred to in the 
Treaties, or is provided for in a legally binding Union act or is likely to 
affect common rules or alter their scopes. 

Here it is provided that the EU may conclude international agreements with one (a bilateral 

agreement) or more (multilateral agreements) third countries and with other international 

organizations. Even though it does not says so explicitly, it follows from the attribution of the 

international legal personality that the Union is not only empowered to act externally by way of 

agreements but also by other forms available under International law.29 This means that the EU 

may enter into non-binding agreements, such as Memoranda of Understanding, or adopt any 

kind of political positions on the international scene, e.g. in IO‘s.30 

                                                           
25 Consolidated Version of the Treaty on European Union, Treaty of Maastricht,  [1992], OJ C 325/5 
26 Henriksen (n 2) 8 
27 Katja S. Ziegler, “The Relationship between EU Law and International Law“ in Dennis Patterson and Anna 
Södersten (eds), A Companion to European Union Law and International Law“ (Wiley-Blackwell 2016) 
28 Panos Koutrakos, EU International Relations Law (2nd edn, Hart Publishing 2015) 75-76 
29 Friedrich Erlbacher, “Part Five: Title V International Agreements“ in Manuel Kellerbauer, Marcus Klambert 
and Jonathan Tomkin (eds), The EU Treaties and the Charter of Fundamental Rights: A Commentary (1st edn, 
OUP 2019) 1645 
30 Ibid  
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The use of the term “countries” in Article 216(1) does not exclude the conclusion of 

agreements with entities or territories other than states. However the conclusion of an agreement 

with an entity or territory does not imply recognition as a sovereign state.31 

In Article 216(1) there are four instances mentioned where the EU has the competence to 

conclude an international agreement; 

(1) where the Treaties so provide; 
(2) where the conclusion of an agreement is necessary in order to achieve, within the 

framework of the Union‘s policies, one of the objectives referred to in the Treaties; 
(3) where the conclusion of an agreement is provided for in a legally binding Union 

act; 
(4) where the conclusion of an agreement is likely to affect common rules or alter 

their scope. 

The first and the third instance go together as they both cover the situation of explicit treaty-

making power. The first refers to the situation where the Treaties expressly grant the treaty-

making power on the institutions. The third applies where power is provided for in a secondary 

Union act.32 In Opinion 1/94 the ECJ referred to secondary legislation providing for the 

conclusion of an international agreement. When confirming whether the conclusion of GATS 

(General Agreement on Trade in Services) fell within exclusive competence of the EU, the 

Court stated that:  

Whenever the Community has included in its internal legislative acts 
provisions relating to the treatment of nationals of non-member countries 
or expressly conferred on its institutions powers to negotiate with non-
member countries, it acquires exclusive external competence in the 
spheres covered by those acts. 

It is interesting that Article 216(1) only refers to the latter part of what the Court said but does 

not refer to the former.33 

Having said that, this might appear to imply an unlimited power for the EU institutions to 

include in secondary acts provisions which would confer upon the EU the competence to 

conclude international agreements. That would ignore what the Court said in Opinion 1/94 

which made it clear that the conclusion of international agreements was a necessary analogy for 

the application of internal market legislation.34 

                                                           
31 Friedrich Erlbacher, “Part Five: Title V International Agreements“ in Manuel Kellerbauer, Marcus Klambert 
and Jonathan Tomkin (eds), The EU Treaties and the Charter of Fundamental Rights: A Commentary (1st edn, 
OUP 2019) 1645  
32 Ibid 1646 
33 Koutrakos (n 26) 126-127 
34 Ibid 127 
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The second and fourth instance determine the implied treaty-making power of the 

Union. From these provisions it is followed that the EU has the competence to conclude 

international agreements whether or not this power is anticipated by the Treaties for the policy 

concerned.35 The second instance seems to refer to a principle of necessity which was 

introduced in Opinion 1/76 by the ECJ. This principle has been interpreted so strictly that it 

only applies where the conclusion of an international agreement is inevitably linked to 

achievement of an objective for which an internal competence has been granted and which may 

not possibly be obtained by establishing autonomous rules. So strictly, in fact, that this has only 

been applied in Opinion 1/76 in which it originated.36  

The fourth and last instance appears to reflect a principle first set out in the European 

Road Transport Agreement case.37 In that case was a confusion between the existence and the 

nature of the EU‘s implied external competence. This might be seen as introducing a degree of 

conceptual clarity lacking in relevant case-law if the principle is looked at in the context of the 

existence of external competence. It can be said that what is mentioned in Article 216(1) as the 

foundation of the existence of the EU‘s external competence is what the ECJ viewed as the 

foundation of the EU‘s exclusive competence.38 

The answer to when the EU has exclusive competence is found in Article 3(2). Three 

circumstances are set out under which the EU has exclusive competence to conclude an 

international agreement. 

a) where its conclusion is provided for in a legislative act of the Union; 

b) where its conclusion is necessary to enable the Union to exercise its internal 
competence; 

c) insofar as its conclusion may affect common rules or alter their scope. 

When reading, it becomes very clear that the wording of the provisions in Article 216(1) and 

Article 3(2) is similar, if not almost identical. The first instance corresponds to Opinion 1/94, 

the second instance to the necessity principle introduced in Opinion 1/76 and the third instance 

to the AETR39 principle. However - nowhere in the Treaties is there a cross-reference between 

them nor is there indication of their application within the same context.40 

                                                           
35 Friedrich Erlbacher, “Part Five: Title V International Agreements“ in Manuel Kellerbauer, Marcus Klambert 
and Jonathan Tomkin (eds), The EU Treaties and the Charter of Fundamental Rights: A Commentary (1st edn, 
OUP 2019) 1647 
36 Koutrakos (n 26) 126 
37 Case 22/70 Commission v Council (European Road Transport Agreement) [1971] ECR 263 
38 Koutrakos (n 26) 127 
39 Opinion 1/03 (Lugano Convention) [2006] ECR I-1145 
40  Koutrakos (n 26) 128 
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The provisions of Article 3(2) are not in its entirety identical to those of Article 216(1). 

Article 216(1) provides for the existence of the Union‘s external competence in cases where the 

conclusion of an agreement is provided for in a legally binding act, whilst Article 3(2) provides 

for exclusivity in cases where the conclusion of an international agreement is laid down in a 

legislative act.41 What is also different is that while Article 3(2) provides for exclusive 

competence in cases where the conclusion of an agreement by the Union “may affect common 

rules or alter their scope,“ Article 216(1) refers to a situation where the conclusion of an 

agreement “is likely” to produce such effect.42 

There are similar problems to the interpretation of Article 3(2) to those set out in relation 

to Article 216(1). The principle of necessity fails to disclose the strict construction adopted by 

the Court and with the AETR principle the wording of the Articles 3(2) and 216(1) appear to 

reverse the test introduced in the principle, namely whether the conclusion of an international 

agreement by the Member States, rather than the EU, would affect common rules or alter their 

scope.43 

It seems that there needs to be a clear picture about this. The Articles and the relevant 

case-law from the ECJ do not match each other. However it is extremely important that those 

Articles are in the TFEU that allow the EU to enter into international agreements with Member 

States, third countries or international organizations. 

3.2. Binding effect of international agreements 

When the EU concludes an international agreement, it becomes bound under International law 

to fulfil the commitments undertaken pursuant to its provisions. This principle is customary to 

International law and is expressly laid down in Article 26 of the Vienna Convention on the Law 

of Treaties between States and International Organizations or between International 

Organizations. “Every treaty in force is binding upon the parties to it and must be performed by 

them in good faith.”44 This raises the question however, what other dimension the conclusion 

of such agreements adds to the legal position of the EU institutions and Member States. Article 

216(2) TFEU provides that agreements concluded by the Union do not only bind the Union 

itself but also its Member States. 

                                                           
41 Koutrakos (n 26) 128  
42 Ibid 
43 Ibid  
44 Vienna Convention on the Law of Treaties between States and International Organizations or between 

International Organizations (adopted 21 March 1986) (1986) 25 ILM 543 
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What this suggests is that international agreements concluded by the EU constitute 

sources of EU law. This was highlighted by the ECJ in R&V Haegeman v Belgian State.45 The 

EU is responsible for ensuring the respect of international agreements, both internally relating 

to its Member States and externally relating to signatory countries or international 

organizations. It is up to the EU organs and/or the Member States to ensure the respect.46  

Even though Article 216(2) asserts the binding effect of international agreements 

concluded by the EU, it does not do so meticulously. The ECJ has also held that the EU may 

also be bound by international agreements which it has not concluded itself. In International 

Fruit Company NV and Others47 one of the issues raised before the Court was whether the 

GATT was binding upon the EU. The Court answered ‘yes’ to this question on two grounds. 

First it said that all Member States had been bound by the GATT at the time of establishment 

of the EEC and they had intended to observe their obligations in formulating and implementing 

Community law. Secondly the Court said, that: 

insofar as under the EEC Treaty the Community has assumed the powers 
previously exercised by Member States in the area governed by the 
GATT, the provisions of that agreement have the effect of binding the 
Community.48  

International law binding on the EU takes precedence over secondary Union law. This principle 

appears to follow from Article 216(2) which refers to the binding effect of such agreements on 

both the EU institutions and Member States. The logic of this principle was articulated in 

International Fruit Company which, inter alia, suggests that the status of internal agreements 

within the EU legal order and the exclusive jurisdiction of the ECJ to interpret them are 

essentially linked.49 

On the opposite, primacy of International law does not extend to Union primary law. This issue 

was raised in the Kadi case. In Chapter 4 below, this case will be discussed in detail. 

Even though customary International law is accepted as part of the domestic legal order, 

there are problems to the approach which domestic courts have adopted to its interpretation and 

application.50 The ECJ first ruled indirectly on the issue of compliance with customary 

                                                           
45 Case 181/73 R & V Haegeman v Belgian State [1974] ECR 449 
46 Case 104/81 Hauptzollamt Mainz v C.A. Kupferberg & Cie KG a.A. [1982] ECR 3641, paras 11,13 
47 Joined Cases 21 to 24/72 International Fruit Company NV and Others v Produktschap voor Groenten en Fruit 
[1972] ECR 1219 
48 Ibid, para 18 
49 Koutrakos (n 26) 219 
50 Ibid 226 
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International law.51 In the Van Duyn v Home Office case it held that the EC treaty “cannot be 

assumed to disregard in the relations between Member States‘ the principle of International law 

that a state is precluded from refusing its own nationals the right of entry or residency.”52 

However in subsequent case-law, the focus of the EU‘s judiciary on the position of customary 

International law has been sharper.53 In ECJ case Anklagemindigheden v Poulsen54 where a 

number of principles of International law were contested, the very first paragraph states: 

The European Community must respect International law in the exercise 
of its powers and..., consequently, [the relevant Community rule] must 
be interpreted, and its scope limited, in the light of relevant rules of the 
International law of the sea.55 

3.3. Association Agreements and Mixed Agreements 

One of the only specific types of international agreement to which EU primary law has made 

reference since the establishment of the Communities is Association Agreements (AA). Article 

17 TFEU governs them, and reads as follows: “The Union may conclude with one or more third 

countries or international organizations agreements establishing an association involving 

reciprocal rights and obligations, common action and special procedure.”  

Based on this article, the EU may conclude AA‘s with third countries or IOs. Neither 

the content of those agreements nor with which country(ies) the EU may enter into association 

are specified in the Treaties.56 The Article does not specify the definition of AA‘s and the ECJ 

has not provided a comprehensive definition.57 In the Meryem Demirel v Stadt Schwäbisch 

Gmünd case, the ECJ held that AA‘s are about “creating special privileged links with a non-

member country which must, at least to a certain extent, take part in the Community system.”58 

The Agreement establishing the European Economic Area is one of the most significant AA‘s 

concluded by the Community and its Member States.59 There will be an extended discussion on 

the EEA Agreement later on in this essay. 
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Mixity of international agreements is one of the most complex and politically sensitive 

features of the EU‘s external action. Mixity refers to the situation where both the EU and its 

Member States enter as distinct legal persons into an international commitment with a third 

country or international organization.60 These types of agreements are most likely to be 

concluded in areas of shared competence. In Article 4(1) TFEU it says that “the Union shall 

share competence with the Member States if a treaty confers on it a competence that does not 

relate to the areas of either exclusive competence or so-called supporting competence.” Not all 

mixed agreements are concluded by the EU and one or more Member States and those 

agreements may raise serious questions regarding the coverage of the treaty relations between 

the EU and the third-state parties to the agreement.61 If the mixed agreement is a founding 

document of an IO, both the EC (now the EU) and its Member States become parties to the IO. 

Examples of this are the United Nations Convention on the Law of the Sea (UNCLOS)62 and 

the WTO agreement.63 

Mixed agreements are a complicated and disputed topic. They can and should be utilized 

for the field of the EU in order to help solve the problems of the disputed legal personality and 

their consequences.64 

3.4. International agreements concluded prior to EU membership  

The starting point of international agreements concluded by states prior to their membership of 

the EU is Article 351 TFEU, the first paragraph of which reads as follows:  

The rights and obligations arising from agreements concluded before 1 
January 1958 or, for acceding States, before the date of their accession, 
between one or more Member States on the one hand, and one or more 
third countries on the other, shall not be affected by the provisions of the 
Treaties. 

The aim of this Article is to ensure that the pre-existing international obligations of Member 

States are complied with and the corresponding rights of the third contracting parties are 
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respected.65 Article 351 does not enable Member States to exercise rights conferred upon them 

by pre-existing agreements in violation of EU law and the Article may not be invoked in relation 

to obligations based on pre-existing agreements if these obligations may not be invoked by a 

third party in a particular case.66 

With Article 351 acknowledging the binding nature of pre-existing contractual arrangements of 

Member States, it seeks to address ways in which any ensuing incompatibilities between such 

arrangements and EU law may be resolved.67 The second paragraph goes as follows:  

To the extent that such agreements are not compatible with the Treaties, 
the Member State or States concerned shall take all appropriate steps to 
eliminate the incompatibilities established. Member States shall, where 
necessary, assist each other to this end and shall, where appropriate, adopt 
a common attitude. 

Member States are required to take “all appropriate measures” to eliminate incompatibilities. 

Under certain circumstances, this may imply an obligation to withdraw from the agreement in 

question. Nonetheless, if a multilateral convention allows withdrawal only at certain intervals, 

Article 351(1) may allow a Member State to remain bound by the agreement until the next 

opportunity to withdraw.68 

3.5. EU Law as a part of International Law 

There are many factors that influence the relationship between EU law and International law. 

There are also different perspectives to what exactly the EU is depending on, from which point 

of view one is looking. From an EU law perspective it seems as if the European Union is not an 

international organization but from an International law perspective it is an IO. The argument 

that Community law (now Union law) is not a part of International law is that the characteristics 

of it are so peculiar and different from what normally is observed in the world of international 

relations that it does not make sense for it to be a part of International law. The EU is no longer 

an international organization. There are legal features that could support this view, the broad 

and flexible nature of EU competences, the existence of a common currency and common 

citizenship and the decision-making regime to name a few.69 In this essay, however, my 
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perspective to this is that the EU is indeed an international organization and that it is extremely 

important as an actor in international relations. What this means is that EU law is essentially a 

part of International law. One of the key reasons to view EU law as a part of International law 

is that EU law finds its origins in international treaties. There is a rule of recognition in EU law 

whether a particular norm can be traced back, either directly or indirectly, to the texts of the 

TEU or the TFEU.70 To add to this point it has been argued that the ECJ incidentally gives 

effect to International law in at least three ways:  

1) Direct effect, International law may have direct effect within EU law.  

2) Consistent interpretation, International law will be relevant when interpreting EU 
law, 

3) and lastly “substantive borrowing“ e.g. general International law may directly fill 
gaps in EU law.71  

The EU is both an object of International law made by its Member States and a subject entitled 

to make new International law. More points can be added how the EU contributes to the 

development of international, in three ways: Through its unilateral practice, through concluding 

treaties with non-EU states or IO‘s and through its activity as a member of some multilateral 

organizations such as the WTO.72 

At last, it should be pointed out that the EU is viewed as an IO in the constitutional law 

of many of its Member States. Many countries adopt a generic approach of allowing transfers 

of powers, or limitations of sovereignty, for the benefit of IO‘s or international institutions 

without making a special reference to the EU. Those generic references to IO‘s include the EU 

and thus it seems that from the perspective of national constitutional law, the EU is indeed a 

part of International law and ergo an IO.73 

Having said all of this it seems clear that the EU is a part of International law and should 

be counted as an international organization. For the EU to have the choice of entering into an 

international agreement is extremely important, particularly and especially to uphold their 

relations to its Member States, third countries or other IO‘s. Concluding treaties is very 

important to the EU as it contributes to the development of International law by concluding 

them and through its activity as a member of some multilateral organizations, such as the 
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WTO.74 All in all it seems that recognizing EU law as an advanced part of International law 

explains some of the crucial characteristics of the EU legal order.75 

4. Kadi case 

4.1. Overview of the case 

Here below will the case of Yassin Abdullah Kadi and Al Barakaat International Foundation v 

Council of the European Union and Commission of the European Communties, or the Kadi case 

as it is called, be explored. This case is especially important and insightful to this essay because 

there are many angles one can look at it, from an EU law and International law perspective. 

Especially is it insightful because the question of the judicial review of Security Council 

resolutions that arose for the first time in the ICJ case Libyan Arab Jamahirya v United States 

of America76 were brought up in this case.  

In short, the case is about Yassin Abdullah Kadi, a Saudi Arabian businessman, who 

was put on a blacklist by the UN Security Council because of suspicions he had ties with the 

terrorist group Al-Qaida. His accounts in the EU were frozen on the basis of a regulation 

implementing the Security Council resolution. Kadi disagreed and went to the EU courts to 

object the legality of the sanctions, saying that the sanctions violated his human rights, i.e. rights 

to fair trial, access to justice and the right to property.77  

4.2. Origins of the Kadi case 

The precursor to the case is that on the 15th of October 1999 the United Nations Security 

Council adopted Resolution 1267 (1999), in which it, condemned the fact that Afghan territory 

was being used to shelter and train terrorists and to plan terror acts. The Council deplored the 

fact that the Taliban, an Afghanis fundamentalist religious group, continued to provide a safe 

haven for Osama bin Laden, leader of the Taliban. The resolution demanded that the Taliban 

turned Osama bin Laden over to appropriate authorities in a country where he had been indicted, 

or a country where he would be arrested and brought to justice. To comply the Resolution 

provided that States must freeze all funds and other financial resources, owned or generated 
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from property owned or controlled directly or indirectly by the Taliban, to or for the benefit of 

the Taliban or any undertaking owned or controlled, directly or indirectly, by the Taliban.78 

To implement those measures the Security Council decided to establish a committee, 

the Sanctions Committee.79 In Resolution 1333 (2000) it was demanded, that the Taliban would 

comply with Resolution 1267 (1999), and the Security Council decided to strengthen the flight 

ban and freezing of funds imposed under Resolution 1267 (1999).80 The European Council 

adopted Regulation (EC) No 467/2001 on the 6th of March 2001, where it prohibited the export 

of certain goods and services to Afghanistan, strengthened the flight ban and extended the 

freezing of funds and other financial resources in respect of the Taliban of Afghanistan. 

On the 17th of October 2001 the Sanctions Committee published the name of “Al-Qadi Yasin 

(A.K.A KADI, Shaykh Yassin Abdullah; A.K.A Kahdi, Yasin” to be subjected to freezing of 

funds pursuant to Resolutions 1267 (1999) and 1333 (2000).81 His name was then added to 

Regulation No 467/2001.82 

4.3.Appeals before the EU Courts 

4.3.1. Overview of the appeals 

Mr. Kadi brought action to seek annulment, inter alia, of Regulation No 467/2001 at the 

Registry of the Court of First Instance (CFI) (now known as the General Court or GC).83 In 

support of his claims, Mr. Kadi put forward in his application before the CFI three grounds of 

annulment, alleging breach of his fundamental rights. The right to be heard, the right of respect 

for property and of the principle of proportionality, and of the right to effective judicial review.84 

4.3.2. Judgement of the CFI 

Members of UN are bound to respect the obligation of the UN Charter in Article 103, in 

particular, that the obligation in Article 25, to carry out the decisions of the Security Council 

prevails over any other obligation they may have entered into under an international 

agreement.85 The Court then adds that resolutions adopted by the SC under Chapter VII of the 
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UN Charter are binding on all Member States which must take all the necessary measures for 

those resolutions to be put into force.86 

The CFI notes that even though the EU is not a Member of the United Nations, and thus, 

not bound by the UN Charter, it is bound by the Charter by virtue of Community law.87 Saying 

that “in so far as under the EC Treaty the Community has assumed powers previously exercised 

by Member States in the area governed by the Charter of the United Nations, the provisions of 

that Charter have the effect of binding the Community.”88 Followed by that is the explanation 

that the resolutions of the Security Council is the responsibility of the Security Council alone, 

and thus, escapes the jurisdiction of national or Community authorities and courts. It would be 

incompatible with the UN Charter and contrary to provisions of both the EC Treaty and the 

Treaty on the European Union.89 

The CFI did find, however, that it was empowered to check the lawfulness of the 

resolutions with regards to jus cogens, “understood as a body of higher rules of public 

International law binding on all subjects of International law, including the bodies of the United 

Nations, and from which no derogation is possible.”90 Jus cogens is a modern concept of 

International law that posits norms fundamental to the public that might be enough to invalidate 

contrary rules established by states.91 Jus cogens refers to the legal status that certain 

international crimes reach and the most notable appearance of it is in Article 52 of Vienna 

Convention on the Law of Treaties, where it is referred to as a “peremptory norm.”92 

The Court said firstly, that jus cogens only protected the applicants against arbitrary 

deprivations of property.93 This did not apply here because the freezing of funds is a temporary 

precautionary measure, pursuing a legitimate objective in maintaining international peace and 

security.94 Secondly, that while they acknowledged that the applicants had no right to be heard 

before the Sanctions Committee, such limitations for the purpose of jus cogens, was acceptable 
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in the light of the objectives pursued by the Security Council.95 And lastly the Court came to 

the same conclusion regarding breach of the right to effective judicial review. That, in this case, 

interest in having a court hear the applicant’s case was not enough to outweigh the public 

interest in maintaining international peace and security.96  

As a result, the CFI dismissed the pleas alleging breach of the right to effective judicial 

review, and thus, the actions in their entirety.97 

4.3.3. Judgement of the European Court of Justice 

Firstly the Court said:  

Obligations imposed by an international agreement cannot have the effect 
of prejudicing the constitutional principles of the EC Treaty, which 
include the principle that all Community acts must respect fundamental 
rights, that respect constituting a condition of their lawfulness which it is 
for the Court to review in the framework of the complete system of legal 
remedies established by the Treaty.98  

Then, the Court added: “European Community must respect International law in the exercise of 

its powers.”99 Despite that, the ECJ held that the General Court had strayed in law by 

considering that an EU Regulation implementing a UN Security Council Resolution was, for 

the purposes of EU law, immune from judicial review.100 

Following this, the Court held that the rights of the defense, in particular the right to be 

heard, and the right to effective judicial review of those rights, were not decidedly respected. 

Because they had not been informed of the ground for their inclusion in the list containing the 

names of the persons whose assets had to be frozen. They should have been informed “either 

when that inclusion is decided, on or, at the very least, as swiftly as possible after that decision 

in order to enable to those persons or entities to exercise, within the periods prescribed, their 

right to bring an action.”101 

Regarding the right to property the ECJ recognized that the freezing of funds, financial 

assets and other economic sources in accordance with the UN Charter against the threats to 
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international peace and security posed by acts of terrorism could not be regarded as 

inappropriate or disproportionate.102 

Then the Court adds that the contested regulation, was adopted without any guarantee 

that enabled Mr. Kadi to put his case to the competent authorities, where in which the restriction 

of his property rights must be regarded as significant. Therefore the Court held that the 

imposition of the restrictive measures laid down by the contested regulation by including Mr. 

Kadi in the list, constituted an unjustified restriction of his right to property.103 

The ECJ upheld Mr. Kadi‘s appeal and annulled the contested regulation.104 

4.4.  Aftermath of the Kadi case  

A main issue revolved around the status of the UN Charter in the EU legal order. The EU is not 

a member of the UN, and therefore not bound directly by the Charter. However all of its Member 

States are and the question was whether the obligations of the latter under the Charter had been 

assumed by the EU. The Court answered in the affirmative, saying that while the UN Charter 

was not binding on the EU as a matter of International law, it was as a matter of EU law.105 The 

criticism here is that the line of reasoning for it, is not convincing. There lacks a detailed 

examination of the specific powers that the Member States are alleged to have transferred to the 

EU. The EU is bound by an agreement concluded by all its Member States only if all the powers 

exercised by the Member States under the agreement have been transferred to the Member 

States.106 

The CFI held that the EU courts had no jurisdiction to review the legality of EU 

measures implementing UNSC Resolutions, as that would imply that they had jurisdiction to 

review indirectly the legality of the latter. However, that they did have jurisdiction to review 

whether UNSC Resolutions complied with jus cogens. This has been criticized and there is 

missing an explanation of the basis of the jurisdiction of the CFI to enforce it against UNSC 

Resolutions, along with the fact that it would be controversial to assume that jus cogens covers 

the right of property.107  
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An indicative of the criticism that this judgement attracted is the forceful and concise 

opinion of Advocate General Maduro who said, that “the Court cannot, in deference to the views 

of institutions such as the [UN Security Council], turn its back on the fundamental values that 

lie at the basis of the Community legal order and which it has the duty to protect.”108  

There have been positive assessments to the judgement of the CFI. Many authors saw 

positive in what the Court said by recognizing the binding character and granted primacy to UN 

law over EC law.109 The analysis of the Court has found support with a number of commentators 

who approve of the idea that an IO – such as the EU – does not have the ability to question the 

position of the UN Charter in the international legal order.110 It has been argued as a positive 

implication of the CFI finding that UN law enjoys primacy over EC law with the Court 

acknowledging the role that the UNSC plays in the maintenance of international peace and 

security and avoids a destabilization of the UN system by a frontal attack undertaken by a Court 

of a regional organization.111 

For many commentators it is also a positive assessment that the Court decided to indirectly 

review the UNSC resolutions on the basis of jus cogens, the Court with this takes into 

consideration an international standard and contributes to international discourse and to the 

formation of jus cogens.112 

As for the judgement of the ECJ the criticism is that the ECJ missed an opportunity to 

explain why its ruling was in conformity with universal human rights. The ECJ based itself on 

the EU law notion of rights of the defense which is broader than the human rights law notion of 

criminal charge. Instead, the Court could have looked at the severity of the sanctions for the 

conclusion that the sanctions amounted to a criminal charge and triggered full fair trial rights.113 

In addition to that, there has been a strong trend to depict the ECJ as defending a European 

perception of human rights and thus refusing to apply the UN legal order where human rights 

are less prominent, or represented in the form of lower substantive standards.114 
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The controversy with UNSC Res 1267 is that it affects the individual human rights of 

people. Freezing assets and imposing travel restrictions are severe actions against the 

individuals and their families. The rights involved depend on the sanctions but there is always 

a case with civil and political rights being affected. Air travel bans interfere with freedom of 

movement and financial sanctions with private and family life and property rights.115 At the 

time if one was put on a blacklist the person was not contacted about it and there was no 

mechanism available to remove someone from the list, once on it.116  

Another criticism is that the ECJ did not include in its discussion the latest set of improvements, 

introduced through Security Council Resolution 1822 (2008). While it does not fix the 

fundamental flaws of the 1267 sanctions regime, it can be seen as a first affirmation by the 

Security Council itself that there is room for, perhaps, even an obligation for national or EU 

level judicial review over the implementation of the sanctions imposed by the 1267 Sanctions 

Committee. What this resolution should be seen as, is a tool for constructing coherence between 

institutional United Nations law, International Human Rights law and EU law.117 

Positive assessment of the ECJ judgement include that the Court is applauded for not 

allowing the UN Security Council resolutions to trump EU primary law. This implies that the 

EC Treaty, and especially human rights, is ranked above other source of law, including the UN 

Charter.118 The decision of the Court is regarded salutary, especially in terms of human rights 

standards, because it puts pressure on the Security Council to improve this system from the 

point of view of human rights protection without affecting its effectiveness.119  

In conclusion - the most intriguing part about this is that the Resolution goes against the 

fundamental rights of humans. There are varied opinions on the judgements but while the ECJ 

maybe could have done a better job of explaining some reasons for its decision, the decision 

itself was most likely right. When one looks at the fundamental human rights that were being 
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contested in this case it is difficult to see how someone could have justified otherwise. There 

are few things, if any, in this world that come before those rights that people have. 

5. EEA Law  

5.1. Overview of EEA Law 

In the following chapters the discussion is centered on EEA law. The focus is on the EEA 

Agreement120 and relevant Articles and Protocols on the relationship between EEA law and EU 

and International law. I will discuss how the agreement came to be and then going deeper into 

the agreement itself. Finally I will discuss the important relationship the EFTA Court and the 

ECJ have. 

The formal negotiations between the seven EFTA States and the EC on the creation of 

the European Economic Area began on 20th of June 1990 in Brussels, Belgium. There were 

five different negotiation groups used to negotiate the agreement. Negotiations then continued 

throughout 1991 and in that year the EFTA States initiated the preparatory work regarding the 

arrangement of new EFTA structures under the EEA Agreement. The EEA Agreement, and the 

three EFTA Agreements, finally entered into force on 1 January 1994.121 The EEC concluded 

the EEA Agreement exclusively based upon its competence to enter into AA‘s with third States 

laid down in what was then the Art. 238 EECT, today known as Article 217 TFEU, which is 

discussed about before in this essay.122 Today international agreements with non-Member States 

of the EU can be directly effective in the courts of all Member States, regardless of whether 

they are directly effective in the Non-Member State.123 

The EEA Agreement is an example of an international agreement that connects the EU 

with Iceland, Norway and Liechtenstein and has been recognized by the ECJ as capable of 

having direct effect in the EC-side, regardless of the lack of direct effect at the internal orders.124 

The case Opel Austria Gmbh v Council has confirmed this doctrine.125 The Agreement is both 

by far the largest and most complex international treaty that the participating EFTA States have 
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ever entered into and the most comprehensive agreement of association with third countries 

ever concluded by the EU and the Union‘s Member States.126 

Summarizing EEA law, it can be said that the main goal of the Agreement is to extend 

the EC internal market regime to the EFTA partners, creating one common area in which not 

only individuals but also economic operators enjoy the benefits of the single market rules, the 

four fundamental freedoms and this system of undistorted competition accompanied by other 

flanking or horizontal policies.127 

The principle of homogeneity is by far the most important legal principle of the EEA 

Agreement. It explains the origin of the Agreement and guarantees its continued existence.128 

Homogeneity follows from the fact that, within one Internal Market, there are two formally 

independent means of decision making, supervision and jurisdiction.129  

5.2. Primacy of EEA Law 

There was a highly controversial issue during the negotiations of the Agreement regarding the 

status that EEA law should have in the national legal orders of the EFTA States. The effect of 

EU law is guaranteed by the proposition that national courts should give EU law primacy over 

national law. The EFTA negotiators, on the contrary, found that primacy was incompatible with 

the formal status of the Agreement, along with their national constitutions. As a result of the 

disagreement between negotiators was a compromise, laid down in Protocol 35 EEA.130 

The Protocol underlines that the aim of the Agreement is to achieve a homogeneous EEA, based 

on common rules, without requiring a Contracting Party to transfer any legislative powers to 

any institution of the EEA and thus, the homogeneity must be achieved through national 

procedures.131 The Article reads as follows:  

For cases of possible conflicts between implemented EEA rules and other 
statutory provisions, the EFTA States undertake to introduce, if 
necessary, a statutory provision to the effect that EEA rules prevail in 
these cases. 
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Protocol 35 differs significantly from the principle of primacy in EU law. The effect of that 

protocol is that EEA law enjoys primacy because a national provision is granting it as such. 

That national provision could in theory be amended or repealed. In addition to that the Protocol 

only applies to “implemented EEA rules.” Nothing is said about the status of non-implemented 

acts.132 

The impression Protocol 35 gives is that in cases of conflict between implemented EEA 

rules and national statutory provisions, individuals and economic operators must be entitled to 

conjure at the national level any rights to be obtained from the provisions of the EEA Agreement 

as long as they are unconditional and sufficiently precise.133 By saying that, it has been argued 

that the EFTA Court established ‘quasi-direct effect’ for the main part of the EEA Agreement.134 

Following the approach in the Raviontoloitsijain Liiton Kustannus Oy Restamark case, the 

EFTA Court pointed out in 2002, that Protocol 35 requires the EFTA States, where necessary, 

to adopt a special statutory provision ensuring the primacy of implemented EEA provisions that 

confer rights on individuals in a sufficiently precise and unconditional manner over other rules 

of law.135 The EFTA Court managed to keep the balance between obligations of the contracting 

parties without infringing on the Nordic EFTA States ‘precondition that the EEA Agreement 

should not undermine their dualistic approach to the relationship between international 

obligations and national law.’136 

EFTA Court case of Erla María Sveinbjörnsdóttir137 is a well-known case where the 

EFTA Court ruled that it follows from Protocol 35 that the EEA Agreement does not entail a 

transfer of legislative powers, but at the same time, it established that the principle of State 

liability must be seen as an integral part of the EEA Agreement as such. The Icelandic, 

Norwegian and Swedish governments had all dismissed the existence of State liability for 

breach of the EEA Agreement. Referencing the ECJ‘s characterization of the Agreement as an 

International law agreement that “only creates rights and obligations between the Contracting 
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Parties, unlike Community law “the subjects of which comprise not only Member States but 

also their nationals.”138  

EFTA case of Karl K. Karlsson v The Icelandic State following the Sveinbjörnsdóttir 

case is important because it confirms that it follows from Protocol 35 that EEA law does not 

entail a transfer of legislative powers. EEA law thus does not require that individuals and 

economic operators can rely directly on non-implemented EEA rules before national courts.139 

However in the general objective of the EEA Agreement, it was inherent that national courts 

will consider any relevant element of EEA law, whether implemented or not, when interpreting 

International law.140 The rule does not apply with regard to EFTA States’ constitutions nor does 

the rule apply if a national rule, that was supposed to transpose as an EEA rule, fails to do so 

correctly.141  

EFTA case of Criminal Proceedings against A is interesting because it would have been 

sufficient to only make a reference to Karlsson and add that EEA law does not require non-

implemented EEA rules to take precedence over national rules. Instead the EFTA Court not 

only discussed about the interpretation of national law, but also went on to discuss what should 

be done if there is a violation of EEA law by a Contracting Party and finally concluded with the 

EFTA Surveillance Authority (ESA). This has been described as a message to the EU that there 

are many ways to guarantee a homogeneous EEA and balance between the obligations of the 

Contracting Parties.142 

Fifteen years after the entry into force the EFTA Court finally offered a clear doctrine 

on the issue of primacy of EEA law. EEA law does not have automatic primacy without the 

intervention of national law, as is the case with EC law. Despite that when Contracting Parties 

have incorporated correctly EEA law into their legal internal order, Protocol 35 gives that EEA 

law a kind of ‘quasi-primacy’ over conflicting legislation. Protocol 35 has, with this, succeeded 

its mission in the case of implemented legislation.143 

Along with Protocol 35 there is Article 7 of the EEA Agreement which reads as follows:  
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Acts referred to or contained in the Annexes to this Agreement or in 
decisions of the EEA Joint Committee shall be binding upon the 
Contracting Parties and be, or be made, part of their internal legal order as 
follows: 

a) an act corresponding to an EEC regulation shall as such be made 
part of the internal legal order of the Contracting Parties; 
b) an act corresponding to an EEC directive shall leave to the 
authorities of the Contracting Parties the choice of form and method of 
implementation. 

The target of this Article is to ensure legal homogeneity within the EEA, that is, the acts referred 

to in the Annexes of the Agreement in practice produce the same legal result in the EFTA States 

as in the EU.144 Together Article 7 and Protocol 35 are seen as indications of the EEA 

Agreement not having a principle of direct effect. Article 7 clearly requires all EEA acts to be 

implemented into national law to have effect.145 

This is supported by Article 19 EEA that says “the Annexes and the acts referred to 

therein as adapted for the purposes of this Agreement as well as the Protocols shall form an 

integral part of this Agreement.” 

Even though wording does not explicitly address the relationship between the Main 

Agreement and its Protocols there has always been a general assumption that Article 119 EEA 

makes clear that there is no hierarchy between provisions in the Main Agreement and those of 

the Protocols.146 

Something rarely discussed in EEA law is how the commitments of the EU to 

International law integrate into EEA law. Considering how important the EU law is to EEA law 

all aspects of it should be covered. The most likely way for the international commitments of 

EU law to integrate into EEA law is in the exact same way commitments of EU Directives and 

Regulations are integrated.147 It is difficult to discuss something that almost nothing has been 

written about. There needs to be an open discussion on how international commitments integrate 

into EEA law for EEA law to fulfill their international commitments.  
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At last it should be noted that there is a Joint Declaration between the EEA/EFTA States 

on the relations between the EEA Agreement and existing agreements. The Declaration says:  

The EEA Agreement shall not affect rights assured through existing 
agreements binding one or more EC Member States, on the one hand, and 
one or more EFTA States, on the other, or two or more EFTA States, such 
as among others agreements concerning individuals, economic operators, 
regional cooperation and administration agreements, until at least 
equivalent rights have been achieved under the Agreement.148  

When reading the Declaration it takes a few readings to understand it. The Declaration 

essentially says that if there are existing agreements that bind EC Member States with more 

than one EFTA State, the EEA Agreement should not affect those rights until equivalent rights 

are achieved under the Agreement. This Declaration meets the conditions set in article 31(2) (b) 

of the VCLT. In Article 31(2) the context of a treaty includes not only the treaty’s preamble but 

also annexes, agreements and instruments made by the parties in connection with the conclusion 

of the treaty.149 This means that the Declaration is a part of the context of the EEA Agreement 

and should be taken into account when interpreting the interrelationship the EEA Agreement 

has with other international treaties. It is strange to see that very little has been written about 

this Declaration as one would think it is important to the relationship between EEA law and 

International law. In general there has very little been written about the relationship between 

those two areas which is interesting because this Declaration could be a good starting point. 

5.3. EEA rules and ECJ case-law 

When examining whether a principle that applies within the European Community also applies 

within the EEA, the first thing to consider is the text of the EEA Agreement that is whether that 

principle is included therein. The case law of the EFTA Court and, eventually, of the ECJ are 

also important because the jurisprudence of the European Courts also provide a rich source of 

legal praxis.150 

The provisions of the EEA Agreement must correspond to the single market rules and 

there must be judicial mechanisms that ensure that these provisions are interpreted in the same 
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manner.151 Article 6 EEA is pivotal to this. The article essentially requires EEA rules to be 

interpreted in conformity with the ECJ case law.152  

Article 6 EEA involves the case law of the ECJ given prior to the signature of the EEA 

Agreement and is vital to ensure a homogeneous EEA.153 Because of Article 6 it is possible to 

sustain that EC law strongly influences the content of EEA law. Article 6 EEA does not apply 

where the EEA Agreement deviates from EC law or when the Agreement does not contain 

provisions on a specific subject matter.154 

The article says:  

Without prejudice to future developments of case-law, the provisions of 
this Agreement, in so far as they are identical in substance to 
corresponding rules of the Treaty establishing the European Economic 
Community and the Treaty establishing the European Coal and Steel 
Community and to acts adopted in application of these two Treaties shall, 
in their implementation and application, be interpreted in conformity with 
the relevant rulings of the Court of Justice of the European Communities 
given prior to the date of signature of this Agreement. 

To the extent that the provisions of the EEA Agreement are identical in substance to provisions 

of Community law, the rulings of the ECJ delivered prior to the signature of the agreement 

constitute a source of EEA law.  

“Identical in substance” implies that there must not always be precise wording. This also 

means that identical wording does not constitute sufficient grounds for homogeneous 

interpretation.155 This comes from the fact that an international treaty should also be interpreted 

in the light of its objectives and context.156 Thus, as the ECJ observed in Opinion 1/91, the fact 

that provisions of the EEA Agreement and corresponding Community provisions are identically 

worded does not mean that they must necessarily be interpreted identically.157 

Article 6 EEA requires corresponding EEA rules to be interpreted “in conformity” with 

judgements by the ECJ prior to the signature to the Agreement. Article 3(1) of the ESA/EFTA 
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Court Agreement (SCA) also requires it. Furthermore, in accordance to Article 3(2) of that same 

Agreement subsequent judgements must merely be paid “due account” and, somewhat 

ambiguously, only insofar as their “principles” are concerned.158 The EFTA Court has not done 

this, rather the Court has sought to interpret EEA law in conformity with EU case law as it 

stands at any given point.159 

Ever since the Restamark case the EFTA Court has proved that there is no fear that 

differences in context and purpose can undermine the objective of an interpretation of an EEA 

rule in conformity with corresponding rules in EU law. Subsequent cases after Restamark have 

also shown that the temporal limitation of Article 6 EEA had no impact on the EFTA Court‘s 

adherence to ECJ case-law.160 

The EFTA Court can however only rely on ECJ case-law where guidance can be found in 

existing rulings. Where the EFTA Court has to tackle questions of internal market not yet 

decided by the ECJ, the EFTA Court‘s judges in reality, are left to identify how the ECJ would 

have decided the case at hand.161 

Having said all this, it is interesting that in the previously mentioned Sveinbjörnsdóttir 

case the EFTA Court did not refer to Article 6 in relation to the homogeneity principle, and that 

it follows the ECJ judgement of Andrea Francovich and Danila Bonifaci and others v. Italian 

Republic162 without explicitly mentioning it.163 In Francovich the ECJ established the right of 

individuals to hold the Member States liable for infringements of EC law.164 In addition to that, 

that the analysis of the EFTA Court differs from Opinion 1/91 of the ECJ by its emphasis on 

the rights conferred on individuals and economic operators under the EEA rules and the 

importance of an appropriate enforcement of those rights, as clearly expressed in the recitals of 

the EEA Agreement.165 
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It has been said that rather than ignoring the ECJ‘s opinion, the EFTA Court should have 

pointed out that Opinion 1/91 was given on the basis of an earlier draft of the EEA Agreement 

that did not include a paragraph about the importance of individuals in the EEA through the 

exercise of the rights conferred on the by the EEA Agreement and through the judicial defense 

of these rights.166 

The EFTA Court arbitrates cases involving the EFTA States and the ECJ does the same 

with regard to the EU Member States. Together they ensure homogeneous interpretation of EEA 

law.167 The ECJ and its Advocates General occasionally cite EFTA Court judgements. 

However there are a number of cases where relevant EFTA Court judgements existed, 

sometimes also cited by the Advocate General where the ECJ refrained from referring to those 

judgements.168 What is also a challenge to the EFTA Court is that the EEA Agreement contains 

no comparable obligation for the ECJ to give consideration to EFTA Court case-law. The ECJ 

has stated that such a duty would be incompatible with its sole competence to determine the 

content of EU law.169 

If the ECJ would regularly cite the EFTA Court it would lead applicants to invoke this 

case law more often and Advocates General would have to devote more of their opinions on it. 

This, in turn, would mean that the ECJ might have to square cases of the EFTA Court, which is 

not something the ECJ wants to encourage, hence why it probably does not cite EFTA cases 

more often. This means in practice that the interpretation of EEA law is unilaterally determined 

by the ECJ.170 

In the first version of the EEA Agreement there was a provision (Article 104(1)). It 

obliged the ECJ to pay due account to EEA Court case-law. As has been said before the ECJ 

deemed such an obligation to be incompatible with Community law. Emphasizing the 

difference between the EEA Agreement and the EEC Treaty. Describing the first as a treaty that 

“essentially only creates rights and obligations between the Contracting Parties, and provides 

for no transfer of sovereign rights to the inter-governmental institutions which it sets up.“ And 
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the latter as “the constitutional charter of a Community based on the rule of law.”171 In addition 

to that, the ECJ rejected the idea that linkage to earlier ECJ case-law pursuant to Article 6 would 

ensure future legal homogeneity. The Court concluded that:  

the divergences which exist between the aims and context of the 
agreement, on the one hand, and the aims and context of Community law, 
on the other, stand in the way of achievement of the objective of 
homogeneity in the interpretation and application of the law in the 
EEA.172  

With that being said the EFTA Court likely wanted to prove wrong this forecast of the ECJ. At 

worst could the EFTA Court, be perceived by the ECJ as a contributor to the feared ‘cherry-

picking’ of the EFTA States rather than as an independent court of justice.173 

The EFTA Court loyally follows relevant ECJ (and General Court) case-law as far as it 

is available and as far as the facts are identical. However most cases the EFTA Court faces are 

novel legal questions which means the Court has to take the initiative.174 

There are definite negative sides to the loyal deference of the EFTA Court to the ECJ. 

The demand for services has diminished considerably and there are very low number of 

preliminary references to the Court from the national courts of the EFTA States. When it comes 

to cases related to the internal market the judges may ask themselves if there really is much to 

gain from a preliminary reference because the interpretation essentially rests with the ECJ.175 

There also seems to be an understanding in situations where similar questions of EEA law arise 

at the same time in the EFTA pillar and in the EU to let the matter be decided by the ECJ.176 

The EFTA Court following the rulings of the ECJ includes not just the relevant judgements 

about the internal market. There are multiple rulings from the ECJ where the focus is on the 

relationship between EU and International law. This means that the EFTA Court should follow 

the relevant judgements on that relationship if a similar case arises before the Court. All 

judgements of the ECJ should be relevant to the EFTA Court, not just the judgements that have 

to do with the EU internally. 

In conclusion to all of the above, it seems that the EFTA Court has followed the rulings 

of the ECJ when relevant. They have followed the interpretation of the ECJ on cases revolving 
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the internal market and it seems as if Article 6 has been interpreted in the way that it does not 

necessarily mean rulings before the EEA Agreement came into effect. It is inherent that the 

EFTA Court continues to follow the case law of the ECJ as much as possible. It has been 

established that the EEA Agreement is an international agreement and it is vital that the 

EEA/EFTA States act as international actors. 

5.4.The EEA Joint Committee 

Article 92 EEA establishes the EEA Joint Committee. It is the job of the Committee to ensure 

the effective implementation and operation of the Agreement.177 Article 105 EEA covers the 

homogeneous interpretation of EU and EEA Law. It is for the EEA Joint Committee to keep 

under constant review the development of the case-law of the ECJ and the EFTA Court. What 

is interesting about this article is that it has never been used. There seems, however, to be a 

conflict between the ECJ and EFTA Court as certain judgements seem to suggest that the ECJ 

is of the opinion that regulations are directly applicable also in the EFTA pillar of the EEA. The 

EFTA Court has made it clear however that those judgements have not led to a change – there 

is no EEA equivalent to the EU law principle of direct effect.178 If there is a situation where the 

EU-side and the EFTA States cannot agree on how to preserve the homogeneous interpretation 

of the EEA Agreement, the dispute settlement procedures laid down in Article 111 EEA may 

be applied.179 

Under Article 111(1), the EU or an EFTA State may bring a matter under dispute which 

concerns the interpretation or application of this Agreement before the EEA Joint Committee. 

In the EU, it is for them to decide whether or not to bring a dispute to the Joint Committee. On 

the other hand every EFTA State has a right to invoke Art. 111.180 

At this point in time, Art. 111(1) is reported to have been invoked only twice. The first 

time was in a dispute concerning a road toll introduced by Liechtenstein that the was regarded 

as incompatible by the EU and the second time was in 2002, when Liechtenstein invoked the 

Article in connection with the supplementary protection certificate for medicinal products.181 
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According to Article 111(2) the EEA Joint Committee is to carry out an in-depth examination 

of the situation, with a view to find “an acceptable solution.” This wording suggests that it is 

not required to find the legally correct solution to the dispute.182 

Protocol 48 EEA is important as a limitation on the EEA Joint Committee‘s competence 

as an authoritative interpreter of EEA law and acknowledges that the Committee may have a 

quasi-judicial function. It is stated in the Protocol that decisions taken by the Committee under 

Arts. 105 and 111 “may not affect the case-law of the ECJ.”183 It means that in the case of 

diverging case-law from the ECJ and the EFTA Court, the only way for the Committee to 

preserve homogeneity is by letting the view of the ECJ prevail. It is for the Joint Committee to 

preserve the case-law of the ECJ and not to substitute its own political decision.184 

If there is a dispute that concerns the interpretation of provisions in EEA law that are identical 

in substance to corresponding provisions of EU law, it is allowed according to Art 111(3) to 

request the ECJ to give a ruling on the interpretation on the relevant rules.185 This article is 

important for the EFTA States for reasons of sovereignty. It essentially enables the EFTA States 

to decide, whether or not to turn to the ECJ. However, even if the Article is invoked, the ECJ 

will only deliver a ruling on the interpretation of the relevant rules of EEA law. It is for the Joint 

Committee to apply the ruling to the dispute in question. This leads to the other EFTA States, 

indirectly, being bound by the ruling of the ECJ.186 

5.5.EEA law and International law  

What I have found on the relationship between EEA law and International law is mainly the 

Joint Declaration that is stated above. I realized that if there exist agreements between an EFTA 

State and an EC Member State the EEA Agreement, they should not affect that agreement unless 

there are equivalent rights in the EEA Agreement. Aside from that there is next to nothing 

concrete I found in my research about how the international agreements the EU enters into are 

introduced into EEA law. One would think that if International law is important in many ways 

for the EU, EU commitments are important to EEA law, that important international agreements 
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of the EU would also be important to EEA law. If the judgements of the ECJ are important to 

EEA law then the judgements involving international commitments of the EU must also be 

important.  

What can be said is that EEA law is a “hybrid” system, a mixed breed between international 

and EU law. In some countries it has to be incorporated through national laws and that is where 

Protocol 35 is important, because it reflects this special relationship between EEA law and the 

national legal order.187 In the EEA system there is a lack of transfer of sovereign powers which 

means less rights for citizens but more State liability. One can see EEA law from both an EU 

law perspective and an International law perspective because of this. States are the subject of 

International law and citizens the subject of EC law. The International law perspective being a 

compromise between international and EU law and as an alternative model of European 

cooperation.188 

The main difference between EC law and EEA law regards the application and 

enforcement of European rights. There is no disparity in Treaty obligations. The disparity 

between these legal orders refers to the different mechanisms that must be used when breaches 

of the law occur.189 

One would think that there would be more methods drawn from International law used 

within EEA law seeing as the EEA Agreement is an international agreement. The case-law of 

the EFTA Court however, has only had a few cases where arguments from International law 

were advanced and even fewer where the Court has accepted arguments based on International 

law.190 

The EEA Agreement was the result of complex negotiations where the negotiators had to find 

common ground. It is an international treaty and it was clearly the aim of the founding States to 

establish one but some have questioned if International law can provide the same effectiveness 

and rights for the citizens as EU law can. As has been said before the EFTA Court has declared 

that the EEA Agreement does not have neither primacy or direct effect and the effectiveness of 

EEA law depends therefore on the national law of the States but the interpretation of the EEA 

legal system falls on the ECJ and the EFTA Court.191 

                                                           
187 Méndez-Pinedo (n 121) 299 
188 Ibid 301,302 
189 Ibid 302-303 
190 Dóra Guðmundsdóttir,“Methods of interpretation in EU and EEA Law“ (Rannsóknir í Félagsvísindum X, 
Reykjavik, October 2009) 
<http://fel.hi.is/sites/fel.hi.is/files/b%C3%B3kin%20%C3%B6ll%20heild_0.pdf#page=39> accessed 27 May 2020 
191 Méndez-Pinedo (n 121) 305 

http://fel.hi.is/sites/fel.hi.is/files/b%C3%B3kin%20%C3%B6ll%20heild_0.pdf#page=39
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The EFTA Court following relevant ECJ case-law in their proceedings is important. For the 

EEA/EFTA States to be able to act as international actors they need to have the chance to 

follow relevant EU provisions and ECJ case-law. 
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6. Conclusion 

In this essay the relationship between International law, European Union Law and European 

Economic Area Law was discussed. It is important to view European law as a regional branch 

of International law, because the core of it is found in international treaties and agreements. 

International law is a system that deals with issues of one or more states. At the core of 

it are international agreements. They are as varied as they are many. Some of the agreements 

are formal, some of them include dispute resolution procedures and other are for monitoring 

mechanisms that other agreements do not have.  

In the third chapter of the essay the relations between International law and EU law is 

analyzed. The main focus is on the Articles in the TFEU that have to do with concluding an 

international agreement. It is extremely important for the EU to be able to conclude an 

international agreement for it to be a part of International law. The EU may conclude an 

agreement either with a Member State, a non-Member State or another international 

organization. This is also one of the key things to look at, when it is debated if the EU is an 

international organization or not, along with the fact that EU law finds it origins in treaties, as 

is said above. It varies, depending on the perspective, whether the EU is considered to be an 

international organization or not. In this essay the EU is looked at from an International law 

perspective, that is, as an international organization.  

In the fourth chapter the Kadi case is examined. That case is important to this essay 

because it touches upon the relationship between EU law and International law and where EU 

law may go above International law. One of the biggest debates about this case is that the 

contested UNSC resolution violated fundamental human rights of the applicants.  

In the fifth chapter the discussion evolves around EEA Law. The main focus in this 

chapter centers around the relationship the EEA law and EU law have. The main Articles and 

Protocols that revolve around that relationship are discussed. EEA law should always follow 

EU law when possible and integrate relevant EU law into EEA law. Regarding the EFTA Court, 

it is extremely important for the court to follow the case-law of the ECJ when relevant and 

uphold the relationship for EEA law to evolve. However, what is interesting about the 

discussion on EEA law is that there is not nearly as much analysis revolving around the 

relationship between EEA law and International law specifically, as there should be. There has 

little to nothing been written about that relationship and seeing as the EEA Agreement is an 

international agreement, there should be more in written word on how the relationship between 

those two is and how it has evolved. Another thing that needs to be discussed is how 
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international agreements the EU enters into are introduced into EEA law. Again, there has 

almost nothing been written about it. One would think that something would be written about 

something as important as this. All judgements of the ECJ should be important to EEA law, 

even the judgements that have to do with the international commitments of the EU. It is the 

view of the author that more attention and detail should be put into this aspect of EEA law.  

Thus, the author finds it extremely important for European Law to be seen as a regional 

branch of International law, because the core of it is found in international treaties and 

agreements. Concluding an international agreement is vital for European law as a regional 

branch, both for states and the European Union as an international organization itself. EEA Law 

may be seen as some kind of middle ground between EU and International law but EEA Law 

following European Law as much as possible is vital for its role in International law.  
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