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Útdráttur 

Á milli ríkisaðstoðar og misnotkunar á markaðsráðandi stöðu – Raforkusamningar milli félaga í 

stóriðju og Landsvirkjunar, félagi í ríkiseigu. 

Umfjöllunarefni þessarar ritgerðar er ríkisaðstoð og samkeppnisréttarlög. Markmið ritgerðarinnar er 
að svara spurningunni: Er verðlagning Landsvirkjunar á orku til stóriðjunnar á Íslandi innan marka þess 
sem heimilt er samkvæmt samkeppnisréttarreglum og reglna um ríkisaðstoð, og hvað gæti haft þau 
áhrif að raforkusamningarnir falli fyrir utan þann ramma? Markmið ritgerðar þessarar er nánar tiltekið 
að athuga hvenær og hvort raforkusamningar Landsvirkjunar við félög í stóriðju séu lögmætir 
samkvæmt reglum EES á sviði ríkisaðstoðar og samkeppnisréttar. Landsvirkjun, sem félag í ríkiseigu og 
í óneitanlegri markaðsráðandi stöðu á íslenskum raforkumarkaði, fellur undir gildissvið beggja 
réttarsviða. Til þess að geta svarað þessum spurningum þarf að gera grein fyrir beitingu reglna um 
ríkisaðstoð, og reglna samkeppnisréttar sem eiga við. Annar kafli fjallar um viðeigandi reglur 
samkeppnisréttar og skilyrði beitingar þeirra, og þriðji kafli um hið almenna bann við ríkisaðstoð, 
skilyrði sem uppfylla þarf og eftirlitskerfi EFTA ríkjanna. Þá skýrir fjórði kafli frá því hvernig Landsvirkjun 
og viðskipti hennar við stóriðjufyrirtæki fellur undir undanfarandi reglur, og hvar hinn gullna milliveg 
Landsvirkjunar sé að finna. Fimmti kafli rýnir í ákvarðanir Eftirlitsstofnunar EFTA til að sjá algengustu 
lagalegu álitaefnin sem kunna að rísa upp varðandi umrædda raforkusamninga. Niðurstöður 
ritgerðarinnar er sú að verðlagning og skilmálar raforkusamninga Landsvirkjunar hingað til sé innan 
þess ramma sem samkeppnisréttarreglur og reglur um ríkisaðstoð skapa. Ákvarðanir Eftirlitsstofnunar 
EFTA benda til þess að mat á verðlagningu og skilmálum raforkusamninganna sé ráðandi þegar metið 
er hvort um ólögmæta ríkisaðstoð sé að ræða. Verðlagning og skilmálar raforkusamninganna hafa 
hingað til verið metin með tilliti til íslensks markaðar, en röksemdir eru fyrir því að Landsvirkjun sé í 
samkeppni á alþjóðlegum markaði fyrir orku vegna stóriðju. Breytingar á landfræðilegri 
markaðsskilgreiningu, og greinanlega breytingar á verði eða skilmálum, gætu haft í för með sér 
breytingar á mati hvort um ríkisaðstoð er að ræða, og sömuleiðis misnotkun á markaðsráðandi stöðu. 



   

Abstract 

Between State Aid and Abuse of a Dominant Market Position - Power sale contracts between 

energy-intensive users and state-owned Landsvirkjun 

This thesis discusses the scope and application of EEA and EU rules on State aid and competition law. 
The purpose of this thesis is to answer the following: Are the pricing practices of Landsvirkjun in its 
contracts to energy-intensive industries within the limits set forth by State aid rules and competition 
law, and what changes could affect that assessment? More specifically the purpose is to observe when 
the power sale contracts between Landsvirkjun and the energy-intensive industries are compatible 
with the State aid and competition rules of the EEA. Landsvirkjun, a state-owned undertaking, holding 
an undeniable market dominance on the Icelandic energy market, falls under the scope of both 
competition law and state aid rules. To answer the question posed, this thesis discusses the scope and 
application of EEA and EU rules on State aid and relevant rules of competition law, and the application 
of those rules to Landsvirkjun and its operations. The second chapter of the thesis discusses the 
relevant rules of EU and EEA competition law. The third chapter discusses the general prohibition of 
State aid, as well as the requirements for their application and the ESA’s surveillance role. The aim of 
the fourth chapter is to apply the aforementioned rules to the operations and situation of Landsvirkjun, 
to gain an insight into where Landsvirkjun would find a balance in pricing and terms. The fifth chapter 
contains an overview of the ESA‘s decisions to gain insight into the legal issues the contracts pose. The 
conclusion of the thesis is that the price and terms of power sale contracts between Landsvirkjun and 
power-heavy industries have so far been in line with EEA State aid and competition rules. The pricing 
and terms of the power sale contracts have until now been measured against the national market, but 
arguments can be made that Landsvirkjun is in fact in competition with energy producers on a global 
market. Changes of the assessment of the geographical market, as well as drastic changes in price, 
could draw other conclusions to both State aid considerations as well as considerations of abuse of 
market dominance.  
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Chapter 1 – Introduction 
Chapter 1 is devoted to the introduction of the thesis, a short historical summary of the growth of the 

power industry in Iceland, and the State aid and market abuse rules relating to the subject matter. 

The energy industry in Iceland is an important part of the Icelandic economy. The abundancy 

of geothermal and hydroelectric power plants produce power at such a surplus that it attracts power-

heavy industries, such as metal refineries and silicon factories. The Icelandic economy relied heavily 

on fisheries pre- and post-accession to the European Free Trade Association1 in 1970. It wasn’t until 

the beginning of the 21st century that the reliance diverted, with energy-intensive industries starting 

to play a crucial role in Iceland’s economy.2  

Most of Iceland’s power production is conducted by Landsvirkjun, as regulated by Article 1 of 

Act No 42/1983 on Landsvirkjun, a public partnership company directly owned 99.9% by the Icelandic 

State Treasury, with the other 0.1% owned by Eignarhlutir ehf., a limited liability company wholly 

owned by the Icelandic State Treasury. According to the 2019 Annual Income Statement of 

Landsvirkjun, it produces over 70% of Iceland’s electricity.3 In line with EU directive No. 96/924, the 

Icelandic energy sector was liberalised with Act No. 65/2003, opening the market up to competition.5 

Up until 2011, the operations of Landsvirkjun had state guarantees. With a 2011 amendment to Act 

No 42/1983 saw a severing of those liability ties the Icelandic State had to the liabilities of Landsvirkjun 

in an act to limit state control over the operations of Landsvirkjun.  

As a signatory to the Agreement on the European Economic Area6, Iceland participates in the 

internal market of the EEA, and as such it is obliged to follow common rules on both State aid and 

competition. Although the integration level of the EEA Agreement is not at the depth of the European 

Union7, with the dual nature of the legislation of EFTA States, the rules of both State aid and 

competition law are part of the EEA Agreement itself which all the Member States have codified into 

their own legislature8. The EFTA States have their own control authority similar to the EU’s 

                                                           
1 Hereafter referred to as EFTA 
2 Haukur Logi Karlsson, ‘Twenty Years of Icelandic State Aid Enforcement’ [2014] European State Aid Law 
Quarterly 471. 
3 ‘Ársskýrsla Landsvirkjunar 2019’ (Landsvirkjun - Ársskýrsla 2019) <http://arsskyrsla2019.landsvirkjun.is/> 
accessed 14 May 2020. 
4 Council Directive 96/92/EC concerning common rules for the internal market in electricity [1997] OJ L 27  
5 Fiorenzo Bovenzi, Christian Lund, María Muñoz de Juan, ‘Icelandic Power Sale Contracts: The MEO Test When 
an Adequate Benchmark Is Nit Readily Available’ [2016] European State Aid Law Quarterly 291, 293. 
6 Hereafter referred to as the EEA Agreement 
7 Hereafter referred to as the EU 
8 Icelandic Act No 2/1993 on the EEA Agreement 



2 
 

   

Commission, called the EFTA Surveillance Authority9, which is relied upon to make decisions regarding 

any conflicts arising over the content of the EEA Agreement. The State aid rules of the EEA Agreement 

can be found mainly in Article 61(1), which puts forth a general prohibition on State aid. The Antitrust 

rules can be found in Part IV of the EEA Agreement, and Article 54 prohibits abusive behaviour of 

dominant undertakings. 

As a state-owned company in a dominant position on its national market, Landsvirkjun has to 

ensure its operations do not disturb competition on the market, nor infringe upon state aid rules. The 

purpose of this thesis is to answer the following questions: Are the pricing practices of Landsvirkjun in 

its contracts to provide energy to energy-intensive industries within the limits set forth by State aid 

rules and competition law, and what changes could affect that assessment? 

To answer the question posed, this thesis discusses the scope and application of EEA and EU 

rules on State aid and relevant rules of competition law, and the application of those rules to 

Landsvirkjun and its operations, with a review of case law. The second chapter of the thesis discusses 

the relevant rules of EU and EEA competition law, specifically Article 54 of the EEA Agreement and its 

EU counterpart Article 102 of the Treaty on the Functioning of the European Union10 and the 

requirements for its application. The third chapter discusses the general prohibition of State aid under 

Article 61(1), as well as its EU counterpart, Article 107(1) of the TFEU, and the application and case law 

of the rules put forth in those articles. It also reviews the derogations provided to that rule, found in 

subarticles (2) and (3) of both articles. The aim of the fourth chapter is to apply the aforementioned 

rules to the operations and situation of Landsvirkjun, to gain an insight into where Landsvirkjun would 

find the balance in pricing and terms of its power sale contracts needed to infringe on neither set of 

rules. The fifth chapter contains an overview of the ESA‘s decisions regarding the Icelandic power sale 

contracts, to try to determine the legal assessments the ESA deems crucial in the decision whether the 

contracts can be regarded as incompatible State aid. The sixth chapter then provides a summary of the 

main findings of the thesis, as well as answering the thesis’ question. 

 

 

  

                                                           
9 Hereafter referred to as ‘ESA‘ 
10 Hereafter referred to as ‘the TFEU‘ 
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Chapter 2 – Relevant rules of Competition Law 
The rules that make up the field of competition law are in theory intended to protect healthy 

competition between undertakings in the same market, with the goal of maximising consumer welfare. 

Competition law as a field has grown prodigiously in the last years, with many countries, like China and 

India, recently establishing their own set of rules regarding competition within their internal markets. 

The changes to the mindset of our society in the recent years has also further widened the scope of 

competition law, with former natural monopolies or preserves of the state like telecommunications, 

energy, transport and postal services now becoming subjects of competition law scrutiny.11 

 EU competition law is one of the oldest sectors of competition law in the world, and as the 

Community‘s internal market and general objective of the four freedoms. The rules of EU competition 

law as they now stand can be found in the Treaty of the Functioning of the European Union, derived 

from the rules formerly set forth in the Treaty of Rome.12 Competition law is one of the fields where 

EEA rules deviate minimally, if at all, from EU rules, as that would be counterproductive of the objective 

of the EEA to retain a borderless internal market with the EU. Many of the Member States of both the 

EU and EEA have already codified national legislations regarding competition law, with Iceland being 

one of them. The Icelandic Act on Competition Law No 44/2005 further integrates and defines the 

general rules and objectives of the EEA competition rules, with a nod to the Guidances and Guidelines 

set forth by both the EU and EEA. 

 The evolution of EU competition law has been in the hands of the legislature, as well as being 

heavily influenced by the ECJ rulings in the matter. Such as it is, the ECJ judgements have shaped and 

defined further the rules laid down by the legislature, and many cases have served as a benchmarks 

for later cases. 

 The practices controlled by competition law are; anti-competitive agreements, abusive 

behaviour, mergers and public restrictions of competition. For the sake of this thesis and its objective, 

this chapter will delve into what constitutes abusive behaviour in a market, especially when taking into 

consideration pricing of products or services, and the differences between monopolies and 

monopsonies. 

 

                                                           
11 Richard Whish, David Bailey, Competition Law (Eighth Edition, Oxford University Press 2015) 1. 
12 Consolidated version of the Treaty on the Functioning of the European Union, [2012] OJ C 326/47. Section 1, 
Chapter 1, Title VII  
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2.1 Market definition 

There are many different reasons in the field of competition law for defining a market. One such is 

when determining market dominance, a key concept many of the competition rules rely on, which can 

only be determined when a specific market has been defined13. The Commission‘s Notice on the 

Definition of the Relevant Market for the Purposes of Competition Law lays down the guidelines on 

how to define the relevant market to the case in question14. The Notice adopts the so-called 

´hypothetical monopolist´ test, or the ´SSNIP´ test, to identify the competitive constraint placed on 

undertakings within a specific market.  

 

2.1.1 The Relevant product market 

When identifying a dominant position, the definition of the relevant market is crucial. This requirement 

was set forth by the ECJ in the judgement of Europemballage Corpn and Continental Can Co Inc v. 

Commission15, and has been a mainstay in similar cases since. The ECJ in that particular case established 

that the Commission must reasonably decide which the relevant market is with a satisfactory 

explanation to why the three different markets which the Commission defined should in fact be 

deemed three different markets.16 

 The ECJ established in the aforementioned case, and has reaffirmed in other cases since, that 

the relevant market definition is in fact the assessment of interchangeability of products or services. 

In United Brands v Commission17 the ECJ built upon this assumption, providing that for a product to be 

deemed non-interchangeable, it must have such distinct features that it only exposes them to their 

competition in a very limited way.  

 Due to the extraordinary amount of different products, nature of markets, and other relevant 

criteria, the assessment of a relevant market can pose a difficult challenge. Therefore it has been 

recognised that the Commission has a ´margin of assessment´, but must base its assessment on 

factually accurate evidence, which is capable of corroborating the conclusion they reach.18 

 

                                                           
13 Richard Whish, David Bailey (n 11) 26. 
14 Commission Notice on the definition of relevant market for the purposes of Community competition law 
1997/C-372/5 [1997] OJ C 372/5 
15 Case 6/72 Europemballage Corpn and Continental Can Co Inc v. Commission [1973] ECR 1973-00215 Para. 32. 
16 Richard Whish, David Bailey (n 11) 30. 
17 Case 27/76 United Brands Company and United Brands Continentaal BV v Commission [1978] ECR 1978-
00207 
18 Richard Whish, David Bailey (n 11) 31. 



5 
 

   

2.1.1.1 Substitutability 

As the Commission explains in their Notice on relevant market, there are three main types of 

competitive constraints; demand substitutability, supply substitutability, and potential competition. 

These constraints are criteria that need to be assessed when determining both the relevant market as 

well as market power. When it comes to determining the relevant market, assessing the demand 

substitutability is of the most importance, but assessment of the supply substitutability may also be 

relevant. 

 The assessment of demand substitutability in its essence is the determination of which range 

of products or services are seen as suitable substitutions by the consumer to the product or service 

being assessed. The aforementioned ´SSNIP´ test, which stands for ´Small but Significant Non-

transitory Increase in Price´, is used when determining whether other products are in fact within the 

market. If a small but significant increase in price is enough to push consumers to rather buy the other 

product, in such an amount that would make the price increase unprofitable for the undertaking, 

suggests that the products compared are in the same market.19 This assessment is not bulletproof, for 

example when a monopolistic enterprise is already charging monopolistic prices, as could be seen in a 

judgement by the US Supreme Court in the ruling of United States v E. I. du Pont de Nemour and Co20. 

The undertaking in question sold packing materials, such as cellophane, and had few competitors. 

When applying the SSNIP test, the small but significant price increase drove consumers to stop buying 

the undertakings products, and buy something else altogether. This in turn gives the false positive of 

a relevant market of products that would not be in competition if the undertaking would not be 

abusing its dominance over its own market, stretching to a breaking point its ´own-price elasticity´.21 

Thus was born the concept of the ´Cellophane Fallacy´, which the Commission tackles in its Notice on 

relevant market definition, and specifies it must especially be taken into account when investigating 

abuse of dominant positions.22 

 Supply substitutability is the other side of the coin to demand substitutability, in that the 

assessment of supply substitutability views the production of the product/service. The fact that a 

supplier can easily and readily change its production to another product and market them in a 

reasonably short time with no significant extra costs can mean that the relevant market includes the 

                                                           
19 Commission Notice on the definition of relevant market for the purposes of Community competition law 
1997/C-372/5 [1997] OJ C 372/5 Para. 15 through 18 
20 United States v E. I. du Pont de Nemour and Co 351 U.S. 377, 76 S.Ct. 994 (1956) 
21 Richard Whish, David Bailey (n 11) 32. 
22 Commission Notice on the definition of relevant market for the purposes of Community competition law 
1997/C-372/5 [1997] OJ C 372/5 Para. 19. 
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original suppliers of that product.23 The Commission gives a good example of when supply 

substitutability can help define a relevant market in its Notice; 

„From a demand point of view, different qualities of paper cannot be used for any given 

use ... However, paper plants are prepared to manufacture the different qualities, and 

production can be adjusted with negligible costs and in a short time-frame.“24 

 Although supply-substitutability can help define a relevant market, when it would entail 

significant adjustments to assets or lead to additional investment or time delays it should not be used 

in market definition, rather at later stages of investigations, as it stretches into the realms of potential 

competition with conditions of entry into the market.25 

 

2.1.1.2 Market definition evidence 

The SSNIP test is a very valuable tool and often correct in its determination the relevant market. But it 

often fails to paint the whole picture, as the consumers purchase of products or services can and do 

often be based on other factors than merely the price. Therefore, it is imperative to look for other 

evidence as well to compliment or negate the results of the SSNIP test. The Commissions‘ Notice 

suggests other pieces of evidence that may be available to gain a clearer image on what the relevant 

market is. The examples mentioned are non-exhaustive and one of the Commissions‘ pursuits in 

competition law cases should be to hunt down any piece of evidence that can possibly help in defining 

the product market.26 

 Events in the recent past, such as shortages of a commodity or shocks in the market can give 

insight into what products can be considered alternatives to the product in question. Economical and 

statistical tests from third parties on both own-price elasticities or cross-price elasticities are being 

gradually more used by the Commission, with a focus on cross-elasticity, which determines the effect 

price changes of a certain product has on another. Customers and competitors will often be asked to 

provide information, and when appropriate, be asked to answer the SSNIP question. Marketing studies 

and consumer surveys can be used as evidence when defining a market, but raw statistics can easily 

be manipulated to achieve a favourable outcome for the beneficiary, therefore any studies and surveys 

used must be considerably scrutinized. Barriers of switching demand to potential substitutes can 

effectively result in very similar products not sharing the same market, such as regulatory barriers, 

                                                           
23 Richard Whish, David Bailey (n 11) 34. 
24 Commission Notice on the definition of relevant market for the purposes of Community competition law 
1997/C-372/5 [1997] OJ C 372/5 Para. 22. 
25 ibid Para. 23. 
26 Richard Whish, David Bailey (n 11) 35. 
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state interventions or the need of a capital investment. Different categories of customers and pricing 

discrimination can also be a factor, although the products appear similar, they appeal or are priced to 

differing groups of customers. If an individual can be categorized clearly to a certain group, and trade 

among customers or third-party arbitrage is not possible, it suggests that the products do not belong 

to the same market.27 

 

2.1.2. The Relevant geographical market 

Even though the product or service appears to belong to the same market according to a SSNIP test or 

other evidence, there is a question if it is geographically feasible to put those products in the same 

relevant market. Therefore, it is essential to determine the relevant geographical market of a product 

or service. In the ruling of United Brands v Commission28, the ECJ establishes that the relevant 

geographical market must be defined, and denotes that the relevant geographical market can be 

defined within the area where the product is marketed and conditions are sufficiently homogenous.29 

 In some instances when geographical markets don‘t expand to certain Member States of the 

EU or EEA because of legal controls, the Commission or ESA can start proceedings against the Member 

State in question to prevent restrictions on the free movement of goods or services. Even though one 

of the objectives of the internal market of the EU and EEA is the removal of barriers between the 

markets of Member States and with the rise of online shopping, economical, technical and legal 

barriers still exists that can affect the relevant market of a product.  

 The Commission outlines its approach to the assessment of geological barriers in its Notice on 

relevant markets. It uses the SSNIP test, but with the conditions of whether the small but significant 

increase in price will lead consumers to switch to suppliers in another area.30 

 

2.2 Market power 

When the market in question has been defined, the answer to the main question in competition law 

can be found. Market power or market dominance is one of the key concepts of competition law, with 

many of the restrictions placed on undertakings relating to how much market power an undertaking 

                                                           
27 Commission Notice on the definition of relevant market for the purposes of Community competition law 
1997/C-372/5 [1997] OJ C 372/5 Para. 38-43. 
28 Case 27/76 United Brands Company and United Brands Continentaal BV v Commission [1978] ECR 1978-
00207 
29 Richard Whish, David Bailey (n 11) 40. 
30 ibid 41. 
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has. The degree of market dominance an undertaking has coincides with the responsibilities put on 

their shoulders by competition law to refrain from any actions that could adversely affect the market 

and the competition within.  

 The Commissions Guidance on the Commission‘s Enforcement Priorities in Applying Article 102 

TFEU31 summarise the three main issues when determining the market power of an undertaking. 

Although it focuses on the function of the concept market power within the confines of Article 102 of 

the TFEU, these issues are relevant to the assessment needed in other rules in the field of competition 

law32. These issues that must be taken into consideration are; the actual competitors, potential 

competitors, and the countervailing buyer power. 

 

2.2.1 Actual competitors 

The most commonly used denominator of market power is the undertaking’s market share. To know 

the market share of an undertaking, you must assess the constraints imposed upon it by existing 

supplies and the position on the market of its actual competitors. In its Guidance on Article 102, the 

Commission confirms that market shares are a good first indication of the layout of the market. The 

Commission however notes only looking at market share can paint an irregular picture of the market, 

and there is a need to interpret on a case-by-case basis the relevant market conditions, such as the 

dynamics of the market, the different products on the market, or whether the market shares are 

volatile historically.33  

 Market shares can be used to figure out the market concentration. High market concentration 

suggest there is reason to have concerns over the competition on measured market. The ´Herfindahl-

Hirschman Index´ is one approved way to measure market concentration, where the market shares of 

undertakings on the market are put into the formula provided and the result indicates whether or not 

the market is concentrated.34 If the competitors are few and hold each a considerable market share, 

while not being overly dominant in and of itself, the market concentration will be high which makes 

the market very susceptible to competition disrupting actions on behalf of the competitors. As many 

other tests made in the field of competition law, the HHI is a good, if a bit rudimentary, tool to assess 

                                                           
31 Commission Guidance on the Commission‘s Enforcement Priorities in Applying Article [102 TFEU] to Abusive 
Exclusionary Conduct by Dominant Undertakings 2009/C 45/02 [2009] OJ C 45/7 
32 Commission Notice on the Guidelines on the Application of Article [101(3) TFEU] 2004/C 101/08 [2004] OJ C 
101 Para. 11-12 
33 Richard Whish, David Bailey (n 11) 44. 
34 ibid 45. 
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the market at a quick glance, but further evidence will always be needed to support the result of such 

a test. 

 

2.2.2 Potential competitors 

The issue of potential competitors focuses on the barriers of entry to newcomers or expansion to the 

market. These barriers, if too steep, result in difficulties for both new undertakings to gain ground on 

the market, and undertakings already on the market in gaining more market share. The Commission 

recognises that to fully understand the market power of undertakings in a market, it is not enough to 

base their assessment on the current situation of market share. With the dynamic nature of 

competition, the potential entry or expansion of undertakings must be regarded as well.35 The concept 

of barriers is wide, it can include legal barriers, start-up costs such as a network set up or long-time 

contracts of dominant undertakings, all of which must be considered when determining whether or 

not an undertaking holds such market power that it excludes market participation from other 

undertakings.36 

 

2.2.3 Countervailing buyer power 

As well as the current situation of the market and the barriers of entry or expansion, the issue of buyer 

power must be assessed when determining market power. Buyer power is different to the other two 

issues, as it can affect the relative market power of a firm negatively.  

„Buyer power is concerned with how downstream firms can affect the terms of trade with 

upstream suppliers. There are two types of buyer power: monopsony power and 

bargaining power.“37 

If one consumers share of purchases is of the magnitude that they can effectively control the 

price of the product with their actions, the buyer may have either monopsony or bargaining buyer 

power. The difference between monopsony and bargaining buyer power lies in the way a lower price 

is reached. In a monopsony, lower prices are reached by buying less of the product, while a lower price 

reached with bargaining power is reached by threatening to buy less of the product.38  

                                                           
35 Commission Notice on the Guidelines on the Application of Article [101(3) TFEU] 2004/C 101/08 [2004] OJ C 
101 Para. 16. 
36 ibid Para. 17. 
37 OECD, ´OECD Policy Roundtable on Monopsony and Buyer Power 2008 DAF/COMP(2008)38 
<https://www.oecd.org/daf/competition/44445750.pdf > accessed 30 May 2020 Para. 1. 
38 Ibid Para. 1. 
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 The concept of countervailing buyer power lies in the negating effect of the buyer power on 

the apparent market power of the supplier. Countervailing buyer power can in fact constrain the 

anticompetitive measure of dominant undertaking, lowering the barrier of entry or expansion for other 

undertakings.39  

 

2.3 Abuse of Market Dominance 

Article 102 of the TFEU deals on the issue of abuse by dominant undertakings. Similar wording can be 

found in Article 54 of the EEA Agreement, as well as Article 11 of the Icelandic Act on Competition Law, 

No 44/2005. The difference of this article compared to other prohibitory articles of competition law 

such as Article 101 of the TFEU, is that it is directed towards unilateral conduct of a single dominant 

undertaking acting in such a manner that abuses its position to negatively affect market conditions and 

competitors. For an action of an undertaking to be deemed an abuse of market dominance, there are 

a few requirements that must be met. 

 

2.3.1 Undertaking 

The measure that is to be assessed must be taken by an undertaking. On more than a few instances 

the ECJ has had to rule on whether the entity in question could in fact be considered an undertaking 

in the meaning of Article 102 of the TFEU. Take for example the cases of FENIN v Commission40 and 

Compass-Datenbank v Austria41, where the concerned parties were not found to be undertakings and 

therefore not under competition rules, being the Spanish Health Service and the Austrian Company 

Registry. In both those cases, the ECJ ruled that neither of the complaints were regarding an economic 

activity of the parties, and as such not applicable under competition law rules.42 

 

2.3.2 Dominance 

The application of Article 102 TFEU requires the undertaking in question to be in a dominant position 

on its market. In United Brands v Commission43 the ECJ put forth an understanding of what a dominant 

position is. A dominant position in the meaning of Article 102 TFEU relates to the position of economic 

                                                           
39 Katia Colitti, ‘Countervailing Buyer Power and Its Role in Competition Analysis’ (2017) 12 European 
Competition Journal 361-386. 
40 Case T-319/99 FENIN v Commission [2003] ECR II-00357 
41 Case C-138/11 Compass-Datenbank v Austria [2012] EU:C:2012:449 
42 Richard Whish, David Bailey (n 11) 188. 
43 Case 27/76 United Brands Company and United Brands Continentaal BV v Commission [1978] ECR 1978-
00207 
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advantage of an undertaking, preventing effective competition on the relevant market, and allowing 

the undertaking such a power as to be able to act independently of its competitors, customers and 

consumers. The Commissions Guidance44 establishes that when competitive constraints are such that 

the concerned undertaking enjoys substantial market power, and is capable of increasing prices to 

uncompetitive levels, over a significant period of time, it can be considered dominant.  

 

2.3.2.1 Monopoly 

A monopoly is when an undertaking is the only supplier of a certain product or service, or operates on 

a market with negligible competitive constraints. Monopolies can form in a number of ways, they can 

be established by a government, form naturally or by merging of undertakings in a market. As glossed 

on in previous chapters, the fact that an undertaking is monopolistic, or has a dominant position, is 

not in and of itself an infringement on competition laws. Instead, the actions of a monopolistic 

undertaking must be carefully monitored, as the likelihood of a measure disrupting competition is high. 

Price-fixing, exclusive dealing, creating high barriers to entry and profit-maximizing are all examples of 

actions monopolistic undertakings are in a prime position to take, as a way of withholding their market 

dominance.  

With the development of society and its many trades and fields, true monopolies are rare, and 

mostly exist when formed by a state.45 Legal monopolies, or Statutory monopolies mostly exist in 

industries which are resource heavy, incur significant operating costs, high risk sectors with social 

benefits. Statutory monopolies, although conferred by state laws, are not immune from the reach of 

Article 102 of the TFEU, as the ECJ established in its ruling in Deutsche Bahn AG v Commission46.  

 

2.3.3 Abuse 

Article 102 of the TFEU, and similar articles in the legislature of the EEA and Member States of both, is 

harder for controlling authorities to decide upon than Article 101 of the TFEU. The concept of abuse is 

difficult to distinguish, when are business decisions and measures of undertakings no longer normal 

and fair, done in a competition on the merits, and can be determined to distort competition and 

infringe upon competition rules?  

                                                           
44 Commission Guidance on the Commission‘s Enforcement Priorities in Applying Article [102 TFEU] to Abusive 
Exclusionary Conduct by Dominant Undertakings 2009/C 45/02 [2009] OJ C 45/7 
45 Richard Whish, David Bailey (n 11) 191. 
46 Case T-229/94 Deutsche Bahn AG v Commission [1997] ECR II-01689 
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 The article itself is not free from criticism either, some critics find that the article is rather used 

to protect competitors rather than competition itself. That it subjects dominant firms to a handicap, 

where competitive acts which would be perfectly legal for non-dominant undertakings, are illegal for 

dominant undertakings. The Commission in its Guidance on Article 102 does its best to dispel the 

notion that the article is not in the best interest of the consumers, stating that what really matters is 

the protection of an effective competitive process, not simply competitors47, and that it will only 

intervene when a measure is in fact disruptive or capable of being disruptive to real competition48. 

 The article, in essence, puts a special responsibility on dominant firms. As a dominant firm on 

a market, it bears a responsibility to the rest of the market and consumers to not abuse its superior 

position with measures that distort competition on the internal market. The ECJ has established this 

view in many of its rulings, one being Michelin v Commission49; 

„ ... THE UNDERTAKING CONCERNED HAS A SPECIAL RESPONSIBILITY NOT TO ALLOW ITS 

CONDUCT TO IMPAIR GENUINE UNDISTORTED COMPETITION ON THE COMMON 

MARKET.“50 

Article 102 includes a few examples of measures that can constitute abusive behaviour. 

These include; directly or indirectly imposing unfair purchase or selling prices, limiting 

production, markets or technical development, and applying different conditions to the same 

transactions with other parties. In no way is the list of examples an exhaustive list of abusive 

behaviours of a dominant undertaking, as the ECJ and the Commission have often shown in their 

operations51. The cases on abuse of dominance are largely determined by the situation in that 

particular case, with the ECJ and other EU and EEA courts refraining from making a one-size-fits-

all definition on what constitutes abuse, seen for example in the case of British Airways PLC v 

Commission52.  

 ´Competition on the merits‘ is a concept that has recently seen an uproar in its use in EU courts. 

It expands on the Hoffman-La Roche v Commission53 statement that abuse of a dominant position is; 

“An objective concept relating to the behaviour of an undertaking in a dominant position 

which is such as to influence the structure of a market where, as a result of the very 

                                                           
47 Commission Guidance on the Commission‘s Enforcement Priorities in Applying Article [102 TFEU] to Abusive 
Exclusionary Conduct by Dominant Undertakings 2009/C 45/02 [2009] OJ C 45/7 Para. 6. 
48 Ibid Para. 23. 
49 Case 322/81 Michelin v Commission [1983] ECR 3461 
50 Ibid Para. 57. 
51 Case T-321/05 AstraZeneca AB v Commission [2010] ECR II-02805 
52 Case C-95/04 British Airways PLC v Commission [2007] ECR I-02331 
53 Case 85/76 Hoffman-La Roche v Commission [1979] ECR 461 
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presence of the undertaking in question the degree of competition is weakened and 

which, through recourse to methods different from those which condition normal 

competition in products or services on the basis of the transaction of commercial 

operators, has the effect of hindering the maintenance of the degree of competition still 

existing in the market or the growth of that competition.”54 

In the ruling of AstraZeneca AB v Commission55 the ECJ established that a dominant undertaking 

may not eliminate competitors by any other means than by competition of the merits. In its judgement 

of Post Danmark v Konkurrencerådet56 it expands upon that sentiment that competition on the merits 

may lead to the departure or marginalization of competitors that are less attractive to consumers, 

through price, choice, quality or innovation.57 

 With recent cases, the Commission has sought an effects-based approach. Although the article 

does not state that there is a need to prove the anti-competition effects of abuse, the ECJ has in cases 

such as Deutsche Telekom v Commission58 declared that potential anti-competitive effects must be 

demonstrated. These anti-competitive effects are not bound to the market being assessed, but can be 

measured in neighbouring markets, whether they are downstream or parallel, as British Gypsum v 

Commission59 demonstrated. 

 

2.3.4 Defences of otherwise abusive behaviour 

In Article 101(3) of the TFEU, a derogation is provided that if an agreement that restricts competition 

can be deemed legal because the economic efficiencies it produces outweigh the effect on the market. 

There is no derogation of that kind provided within Article 102, but the ECJ and Commission have made 

exceptions to the rule. In the case of Post Danmark v Commission60 the ECJ was emphatic to the 

justification of a dominant undertaking on behaviour that would constitute abuse within Article 102, 

with the argument that it is objectively necessary or any exclusionary effect on the market is 

outweighed.61  

                                                           
54 Ibid Para. 91. 
55 Case T-321/05 AstraZeneca AB v Commission [2010] ECR II-02805 
56 Case C-209/10 Post Danmark A/S v Konkurrencerådet [2012] EU:C:2012:172 
57 Ibid Para. 22. 
58 Case C-280/08 Deutsche Telekom AG v Commission [2010] ECR I-09555 
59 Case T-65/89 BPB Industries PLC and British Gypsum Ltd v Commission [1993] ECR II-00389 
60 Case C-209/10 Post Danmark A/S v Konkurrencerådet [2012] EU:C:2012:172 
61 Richard Whish, David Bailey (n 11) 222. 
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All justifications of abusive behaviour must be interpreted narrowly, as they go against the 

grain of the field of competition law. The ECJ established in its ruling of Microsoft v Commission62 that 

the burden of proof in justifications are firstly on the shoulders of the undertaking concerned, to make 

a case for why the abusive behaviour would in fact be justified.63 

 

2.3.5 Consequences  

The consequences an undertaking must bear for abusive behaviour leading from its dominant position 

differ in form and value depending on the controlling authority providing the judgement.  

 When an undertaking is found to have infringed upon Article 102 of the TFEU, the Commission 

is granted authority by Council Regulation No 1/200364 to impose upon said undertakings fines, 

according to Article 23 of the Regulation, and to force the undertaking to cease and desist from the 

unlawful behaviour, as well as make remedies to alleviate the damage done to concerned market, 

under Article 7 of the Regulation.  

The ESA, as the equivalent authority of the EEA, are granted authority of the same grounds. 

Protocol 4 of the EEA Agreement concludes that the ESA has the same authority as the Commission 

regarding measures by undertakings of the EEA Member States, and cite the same Council Regulation 

No 1/2003. 

The Regulation No 1/2003 grants further authority of competition surveillance authorities of 

the Member States of the EU, and by proxy the EEA. Article 5 and 6 of the Regulation grants those 

authorities the power of applying Articles 81 and 82 of the TFEU, as well as applying the disciplinary 

measures the Commission is granted.  

 The Burden of Proof is laid upon the complainant or relevant authority according to 

Article 2 of the Regulation. 

In the Icelandic Competition Law Act, No 44/2005, the Icelandic Competition Surveillance 

Authority (is. Samkeppniseftirlitið) is granted regulatory authority over undertakings in Iceland, 

Chapter 3 of the Act denotes the operation and authority that is granted. Article 21 of the Act provides 

that the application of the Act shall correspond with Articles 53 and 54 of the EEA Agreement, and 

Chapter 7 of the Act is devoted to the operational rules regarding the EEA, detailing appeal procedures 

                                                           
62 Case T-201/04 Microsoft v Commission [2007] ECR II-03601 
63 Richard Whish, David Bailey (n 11) 224. 
64 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition 
laid down in Articles [101] and [102] of the Treaty [2003] OJ L 001; In this chapter, the Regulation. 
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to the ESA and the power of ESA and the EFTA court to impose disciplinary measures on Icelandic 

undertakings among other things. 

 

2.4 State-owned enterprises 

Article 106 of the TFEU states that public undertakings, or state-owned undertakings, are not exempt 

from the rules of EU Competition Law. Member States should not enact or maintain any measure which 

infringe upon the rules within the Treaties, and undertakings entrusted with services of general 

economic interest, or with the character of a revenue-producing monopoly, should especially follow 

the rules of EU competition law. The caveat of this article is unless the enforcement of competition 

rules would obstruct „the performance, in law or in fact, of the particular tasks assigned to them.“65 

 In the OECD‘s Roundtable on Competition Law and State-owned Enterprises66 it is stressed 

that, although State-owned Enterprises67 exist more often than not in favour of the public in the forms 

of economic and social reasons, especially in developing countries, they need to be held to the same 

competitive standards as privately-owned enterprises. SOE‘s may enjoy advantages due to their 

ownership, unduly conferred market power, and possible legal statuses that give them an advantage 

over their non-state-owned competitors. The OECD recognises that in the last decades competition 

authorities have been increasingly active in starting proceedings and imposing sanctions on SOE‘s that 

infringe competition rules, but notes that competition authorities must adjust their practices to the 

different characteristics of SOE‘s.68 

 SOE’s often are entrusted by the state to perform services of general interest, but for the 

purpose of this thesis those considerations will be omitted. 

 

  

                                                           
65 Article 106(2) of the TFEU 
66 OECD, ´OECD Policy Roundtable on Competition Law and State-owned Enterprises 2018 DAF/COMP/GF 
(2018) 10  <https://one.oecd.org/document/DAF/COMP/GF(2018)10/en/pdf> accessed 1 June 2020  
67 Hereafter SOE 
68 OECD, ´OECD Policy Roundtable on Competition Law and State-owned Enterprises 2018 DAF/COMP/GF 
(2018) 10  <https://one.oecd.org/document/DAF/COMP/GF(2018)10/en/pdf> accessed 1 June 2020 Para. 36-
41. 
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Chapter 3 – EEA State aid  
The aim of this chapter is to get an overview of the State Aid rules in the EU/EEA community and review 

to what extent the rules laid down in Article 61 EEA affect the energy industries of EEA member states.  

State aid rules are in a wider sense part of competition rules, and have been proven to be an 

essential tool in the battle to secure the liberalization of trade within the EU and EEA area. Before the 

introduction of the EEA agreement, the EFTA states’ State Aid regime was based on Article 13 of the 

Stockholm Convention. Aforementioned Article 13 laid down the prohibition of certain types of public 

aid to private enterprises. The control mechanisms however were based on actions taken by other 

member states or built into free-trade agreements between the contracting parties, and throughout 

that time period rarely relied upon. The adoption of the EEA Agreement brought with it strict control 

of the EFTA member states’ subsidies, in principle requiring them to disclose all aid measures to the 

newly formed EFTA Surveillance Authority and suspend implementation of the measures pending the 

ESA’s approval.69 

 

3.1 The Definition and prohibition of State Aid within the EEA and EU 

The EEA agreement as a supranational agreement between the EFTA states and the EU is in essence 

an extension of the key provisions of the then valid Rome Treaty, with the added jurisdiction of the 

EFTA states. The Rome Treaty was then amended by the Lisbon Treaty, which was followed by the 

Treaty on the Functioning of the European Union, or TFEU. As such, many of the laws contained within 

the TFEU are mirrored within the EEA agreement, and to a certain degree the application of laws and 

case law from the Court of Justice, ECJ, set a precedent how the EEA agreement and its content is 

interpreted.  

The rules on State Aid are no different, the rules found in the EEA Agreement are broadly 

equivalent to those that are valid in the EU.70 In the EEA agreement they can be found in Article 61, 

and are almost identical to the corresponding Article 107 of the TFEU.  

The definition of State Aid has been put forth by a number of authors, institutions and others, and are 

most if not all valid definitions on what State Aid is construed as in practice. The European Commission 

defines State Aid as such: 

                                                           
69 Therese Blanchet and others, The Agreement on the European Economic Area (EEA): A Guide to the Free 
Movement of Goods and Competition Rules (Clarendon Press 1994) 229-230. 
70 ‘State Aid’ (EFTA surveillance authority) <https://www.eftasurv.int/state-aid> accessed 18 May 2020. 
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“State aid is defined as an advantage in any form whatsoever conferred on a selective 

basis to undertakings by national public authorities.”71 

For a measure to be considered State Aid as provided by both Article 107 TFEU and Article 61 EEA, it 

must hold certain characteristics. Firstly, there must be an intervention by the State, or its resources. 

Secondly, the measure must be able to affect trade between Member States. Thirdly, it must give the 

recipient an advantage in regards to other competitors. Fourthly, as clarified by the ECJ, the measure 

and the advantage it confers must be selective, where it favours certain undertakings or a part of a 

market, instead of the whole. Fifthly, the measure must distort or at least threaten to distort 

competition in the market72. 

 

3.1.1 The European Commission notice on the notion of State Aid and the EFTA 

Surveillance Authority’s decision on guidelines on the notion of State Aid 

In 2016 the Commission published a Notice on the notion of State aid as referred to in Article 107(1) 

TFEU in order to clarify the concepts of the State Aid rules.73 Although the notice has no legally binding 

effect74, it can be used as a tool to clarify the concept of State Aid as the Notion is based mostly on 

settled case law as well as presenting the Commissions views, priorities and general practice in the 

field.  

 In January of 2017 the EFTA Surveillance Authority published its decision on the Guidelines on 

the notion of State aid as referred to in Article 61(1) of the Agreement on the European Economic 

Area75. As is the case with the Commission’s Notice, these guidelines are not legally binding, rather 

they are tool to clarify the concepts of State aid, depicting the ESA’s views, priorities and general 

practice in the field. 

                                                           
71‘What Is State Aid? European Commission’ 
<https://ec.europa.eu/competition/state_aid/overview/index_en.html> accessed 12 May 2020. 
72 Juan Jorge Piernas López, The Concept of State Aid Under EU Law: From Internal Market to Competition and 
Beyond (Oxford University Press 2015) 3 
<https://www.oxfordscholarship.com/10.1093/acprof:oso/9780198748694.001.0001/acprof-
9780198748694>. 
73 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning 
of the European Union C/206/2946 [2016] OJ C 262/1 
74 Article 288 TFEU Provides That Recommendations and Opinions Shall Have No Legally Binding Effect. 
75 EFTA Surveillance Authority Decision amending, for the one-hundred and second time, the procedural and 
substantive rules in the field of State aid by introducing new Guidelines on the notion of State aid as referred to 
in Article 61(1) of the Agreement on the European Economic Area 3/17/COL [2017] OJ L 342 
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With the parallels between the Articles and the guidelines, as well as the inspiration and 

precedents the ESA draws from both the Commission and the ECJ rulings, the review of those 

guidelines in this chapter will focus on the Commission’s notice if only for added clarity.  

 

3.1.2 The imputability of the measure to the State 

One of the characteristics of State aid is that the measure is imputable to the state. In the cases where 

a public authority grants an advantage to a beneficiary, the measure is by definition imputable to the 

State. But where the advantage is granted through public undertakings, such as Landsvirkjun, 

imputability is less evident. It is necessary in such cases to determine whether public authorities have 

in fact been involved in the measure in one way or the other. 

In the case of France v. Commission, C-482/9976, the ECJ determines that the then valid Article 

87(1) of the EC covers all the financial means by which the public authorities may support undertakings. 

Even though the financial resources of a public undertaking are not permanently held by the Treasury, 

the fact that they remain constantly remain under public control is enough to be categorized as State 

resources. The ECJ, and Advocate General Jacobs in his opinion in the case, also maintained that the 

imputability to the State be inferred from a set of indicators showing an involvement by the public 

authorities, taking into account for example the legal status of the undertaking, whether or not it is 

governed by public law or ordinary law.  

As inferred from that judgement, proving the imputability of the State of certain measures 

through public undertakings can pose some difficulties for a third party, especially when considering 

the privileged relationship between the State and public undertakings. The Commission has in its 

aforementioned Notice granted a list of possible indicators to establish whether a measure is in fact 

imputable to the State. The list, based mostly on the ECJ judgement in France v. Commission, is non-

exhaustive77. 

 

3.1.3 State Resources 

“… through State resources in any form whatsoever …” 

The advantages that constitute State aid within the meaning of Article 107(1) TFEU and Article 

61(1) EEA can be granted directly or indirectly through State resources. (Van Tiggele, 82/77) 

                                                           
76 Case C-482/99 French Republic v Commission [2002] ECR I-04397 
77 Official Journal of the European Union, Commission Notice on the notion of State aid as referred to in Article 
107(1) of the Treaty on the Functioning of the European Union 2016 [C 262/1]; France v Commission. 
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State resources is a broad term which the ECJ has through case law, on more than one 

occasion, expanded upon. State resources include all resources of the public sector, resources of intra-

State entities such as regional governments, and possibly, under certain circumstances, the resources 

of private bodies which the State has governing influence over.78 

The resources of public undertakings have been found to constitute State resources, as the 

State has the capability of directing the use of such undertakings.79 

The advantage granted through transfer of State resources can take on many forms, and is not 

necessarily only a positive transfer of State resources to the concerning parties. Direct grants, loans, 

guarantees and direct investments in capital are examples of a positive transfer of State resources that 

constitute an advantage to the beneficiary. In both the Ecotrade80 and Banco Exterior de Espana81 

judgements, the ECJ establishes that foregoing State revenue can constitute a transfer of State 

resources. In the latter, the ECJ established that the derogation, a tax exemption, from the normal 

insolvency rules, which allowed undertakings to continue trade when they shouldn’t be able to 

according to ordinary insolvency rules, involved both a foregoing of taxes and an additional burden for 

the State if public bodies were among the principal investors, and as such, constituted a transfer of 

State resources within the then Article 92(1) of the TFEU82 

As regarding to the operations of public undertakings, it has been acknowledged that public 

undertakings that provide goods or services can grant an advantage through their pricing, investment 

or other operations that concern the beneficiary. Prices below market rates and investments that are 

inconsistent with the market economy operator test83 would imply foregone State resources, as well 

as the granting of an advantage to concerning parties. 

 

3.1.4 Economic Advantage 

According to Article 107(1) TFEU and Article 61(1) EEA, an advantage is any economic benefit which an 

undertaking could not have obtained under normal market conditions, in a situation where there 

would be no State intervention.  

                                                           
78 Official Journal of the European Union Commission Notice on the notion of State aid as referred to in Article 
107(1) of the Treaty on the Functioning of the European Union Para. 48. (n 6). 
79 Case C-482/99 French Republic v Commission [2002] ECR I-04397 
80 Case C-200/97 Ecotrade Srl. v Altiforni e Ferriere di Servola SpA [1998] ECR I-07907 
81 Case C-387/92 Banco de Crédito Industrial SA, now Banco Exterior de Espana SA v Ayuntamiento de Valencia  
[1994] ECR I-00877 
82 Now Article 107(1) of the TFEU 
83 Hereafter referred to as the MEO test 
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In the case of SFEI and others v La Poste84 the ECJ elaborates on the subject, “Accordingly, in 

order to determine whether a State Measure constitutes aid, it is necessary to establish whether the 

recipient undertaking receives an economic advantage which it would not have obtained under normal 

market conditions.”85 As can be seen from this paragraph of the judgement, as well as in the case of 

Italy v Commission, the notion of advantage is based on an analysis of the financial situation of an 

undertaking, both the legal and factual context, and with and without the specific measure that is to 

be assessed.86 If the measure is determined to be in line with normal market conditions it does not 

confer advantage, and therefore does not fall under the requirements of State aid.  

It is important to note, that only the effect of the measure on the undertaking is relevant, and 

not the cause or objective of it. As such, it is irrelevant whether the advantage is compulsory, and in 

which form the advantage presents itself.87 

This analysis is essential in determining whether or not a measure by a public body confers an 

advantage to the beneficiary, contrary to normal market operations. The Commission refers to this 

analysis as the MEO test, for which the Commission has developed detailed guidelines on various types 

of measures taken as well as developed other counterfactual tests to back up the MEO test88. One of 

the three main tests developed within the MEO test framework is the “private vendor test”, which 

analyses whether a sale carried out by a public body involves State aid. It takes into consideration 

whether a private vendor, under normal market conditions, could have obtained the same or a better 

price. One example of the usage of the “private vendor test” is in the case of Land Burgenland and 

Austria v Commission89, where the ECJ found the sale of BB to GRAWE for 54 million EUR lower than 

the highest bidder an advantage granted by State resources. The ECJ concluded that the notion of 

accepting the lower offer did not necessarily mean foregoing State resources, but that all conditions 

of the offers must be assessed. In this particular case the ECJ decided, after applying the private vendor 

test to the situation, that an economic operator operating in a market economy would accept the offer 

of the highest bidder, as the arguments offered by the parties could not be considered a fact. 

 

                                                           
84 Case C-39/94 SFEI and others v La Poste [1996] ECR 1996 I-03547. 
85 Ibid Para. 60. 
86 Case 173/73 Italy v Commission [1974] ECR 00709. Para. 13. 
87 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning 
of the European Union C/206/2946 [2016] OJ C 262/1 Para. 67-68. 
88 ibid Para. 76-114. 
89 Joined Cases T-268/08 and T-281/08 Land Burgenland and Austria v Commission [2012] ECLI:EU:T:2012:90 
Para. 20-22. 
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3.1.5 Selectivity 

Among the prerequisites for a measure to be considered to fall within the scope of Article 107(1) TFEU 

and Article 61(1) EEA is the requirement of selectivity. Not all measures which favour economic 

operators fall under the scope of the aforementioned articles, only the measures that favour in a 

selective way certain undertakings, groups of undertakings or the production of certain goods can 

constitute State aid. However, case law has made it clear that State interventions that appear to be to 

the economic market in general, may in fact only benefit certain sectors of the economic market, and 

as such could be construed as a State aid measure. When determining whether or not a measure is 

selective in nature it is useful to distinguish between material selectivity and regional selectivity.90 

 

3.1.5.1 Material Selectivity 

Material selectivity can be divided in two categories, De jure and De facto selectivity. A measure that 

is materially selective applies only to certain undertakings or sectors of the economy in a Member 

state. The difference of de jure and de facto selectivity of a measure lies in the objective of the 

measure. A de jure selective measure is specifically and formally reserved for only selected 

undertakings through for example legal measures91, while a de facto selective measure‘s objective is 

normally general and objective in terms92, but the structure of the measure only affects certain 

undertakings or a group of undertakings93. 

 

3.1.5.2 Regional Selectivity 

Measures that apply within a certain territory of a Member State are considered to be within the scope 

of the regional selectivity criterion laid down in both Article 107(1) TFEU and 61(1) EEA. Not all 

measures under that criteria are automatically selective, if certain requirements are fulfilled. Case-law 

regarding regional selectivity has historically only been used regarding tax measures, but that fact does 

not preclude that regional selectivity could apply to other measures as well.94 

 

                                                           
90 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning 
of the European Union C/206/2946 [2016] OJ C 262/1 Para. 117-119 
91 Joined Cases C-78/08 and C-80/08 Paint Graphos and others ECLI:EU:C:2011:550 Para. 52.  
92 Joined Cases T-92/00 and T-103/00 Ramondin S A and Ramondín Cápsulas SA v Commission 
ECLI:EU:T:2002:61 
93 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning 
of the European Union C/206/2946 [2016] OJ C 262/1 Para. 121-122. 
94 ibid Para. 142-144. 
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3.1.6 Effect on trade and distortion of competition 

The last two of the requisites for a measure to be deemed State aid under Article 107(1) TFEU and 

Article 61(1) EEA are the elements of distortion of, or the threat of distortion, competition and effect 

on trade between Member states95. Although these are two separate elements, in practice they are 

more often than not treated jointly because of the inevitable link between them.96 

 

3.1.6.1 Distortion of competition  

When a measure is liable to improve the competitive position of a recipient in a liberalized sector 

where there is or could be competition, it is considered to distort or threaten to distort competition 

within the meaning of Article 107(1) TFEU and 61(1) EEA. 

 Under certain circumstances, a possible distortion of competition is excluded. Those 

circumstances are mentioned in a cumulative list of conditions in the Commission’s Notice on the 

notion of State aid.97 

 

3.1.6.2 Effect on trade 

Although the wording of Article 107(1) TFEU and Article 61(1), where State intervention only 

constitutes aid when it “affects trade between Member states”, might infer that there has to be some 

quantifiable effect on trade between Member states because of the measure, the reality is that it is 

enough to establish the measure would be liable to affect such trade98.  

The Commission puts forth a non-exhaustive list of situations which do not meet the 

requirement of “effect on trade” in its Notice on the notion of State aid99, where case-law has shown 

that the effect on trade between Member states in such situations is in fact minimal or none, and as 

such does not fit within the scope of Article 107(1) TFEU and Article 61(1) EEA. 

 

                                                           
95 ibid Para. 185-186. 
96 Joined Cases T-298/97, T-312/97 etc. Alzetta and others v Commission [2000] ECR II-02319 
97 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning 
of the European Union C/206/2946 [2016] OJ C 262/1 Para. 188. 
98 Case C-518/13 Eventech ltd. v The Parking Adjudicator [2015] ECLI:EU:C:2015:9 Para. 65. 
99 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning 
of the European Union C/206/2946 [2016] OJ C 262/1 Para. 197. 



23 
 

   

3.2 Derogations from the prohibition of State aid 

“Save as otherwise provided in this Agreement”100 

The first sentence of Article 61(1) EEA, and another of similar in wording in Article 107(1) TFEU, sets 

the notion that although State aid generally is to be considered incompatible with the common market, 

there are derogations to the rule. There are certain circumstances where aid is automatically 

compatible, as well as circumstances where the relevant control authorities must evaluate whether or 

not the aid is compatible101.  The intervention of state aid itself can also be deemed too minor to be 

incompatible with the common market, or fall within a few other parameters set forth where state aid 

can be considered compatible. Any of those rules, as derogations, must be interpreted narrowly. Case 

in point is the ECJ judgement in the case of Federal Republic of Germany v Commission, where the ECJ 

establishes that the derogation within Article 107(2)(c) should not be open to wide interpretation102. 

 

3.2.1 Exceptions under Article 107(2) TFEU and Article 61(2) EEA 

The automatic exceptions within Article 107(2) TFEU and Article 61(2) EEA are split into three 

categories. The article is seldomly invoked in practice, as the derogations are specific and clear.  

The first exception provided is that State aid that involves a social character and is granted to 

individual consumers irrespective to the origin of a product is compatible. This would be applicable to 

subsidies of services for elderly citizens for example. The requisites being that those subsidies or aid 

granted are provided without discrimination of the supplier of the service or goods, to benefit the 

certain individuals the subsidy is meant to aid103. 

The second paragraph applies to state aid granted to amend damages caused by natural 

disasters or exceptional circumstances. The circumstances and event must be out of the ordinary, 

substantial and unpredictable. Therefore, damages occurring during droughts, tornadoes etc. are able 

to be compensated by state intervention, although in some cases with a caveat, for example in 

agriculture, state aid is only compatible when damages exceed a threshold of at least 30% of normal 

production104. Exceptional occurrences also include war, major nuclear or industrial accidents and 

others. Notably, the paragraph was the basis for authorization of State aid to airlines who were 

                                                           
100 Article 61(1) of the EEA Agreement 
101 Phedon Nicolaides, Mihalis Kekelekis and Maria Kleis, State Aid Policy in the European Community, vol 16 
(Second Edition, Kluwer Law International) 43. 
102 Case C-156/98 Federal Republic of Germany v Commission [2000] ECR I-06857 Para. 47-49. 
103 Phedon Nicolaides, Mihalis Kekelekis and Maria Kleis (n 100) 44. 
104 Commission Notice on the Guidelines for State Aid in the Agriculture and Forestry Sector 2007 to 2013 
2006/C 319/01 [2006] OJ C319/1 Para. 125. 



24 
 

   

affected by the closure of US airspace in the aftermath of 9/11105. The ECJ has on several occasions 

clarified that there must be a direct causal link between the occurrence or disaster and the economic 

situation the State aid in question is supposed to alleviate. 

The third paragraph is specific to aid granted to certain areas of a divided Germany, in order 

to compensate for economic disadvantages caused by the division. Only aid where the objective was 

to offset the effects of the physical side of the division was authorized, where aid was granted for 

disadvantages like extra transportation costs. Due to the nature of this derogation, it has not been 

used for a long time.106 

 

3.2.2 Exceptions under Article 107(3) TFEU and Article 61(3) EEA 

The derogations included within Article 107(3) TFEU and Article 61(3) EEA are based on evaluation of 

the measure, they are not automatically exempted but the relevant control authority has a wide 

discretion to decide on the compatibility of the measure with the internal market.  

Both Articles provide an exception regarding; aid to promote economic growth in areas where 

the standard of living is abnormally low, aid to promote the execution of an important project of 

common European interest or remedy a serious economic disturbance in a Member State, and aid to 

facilitate the development of certain economic activities or areas where the aid does not adversely 

affect trading conditions. The TFEU Article includes a paragraph regarding aid to promote culture and 

heritage conservation, whereas the EEA Article foregoes that paragraph. The last paragraph of both 

articles grants the controlling authority a right to further specify other categories of aid compatible 

with the internal market. 

When evaluating a measure of State aid, the controlling authority must assess the 

compatibility of the measure with the internal market. In short, the assessment is fundamentally about 

making sure the negative effects on trade and competition in the market with the positive effects of 

well-defined objectives of common interest, taking into account the social welfare of the EU/EEA. This 

balancing test rests on seven principles. The Commission issued a Draft Communication regarding the 

common principles of the economic assessment under Article 87.3 in 2009, where they detail the 

evaluation process.107 The process rests on 7 principles, which must all be individually and collectively 

assessed. First, there is the objective of common interest, which can be found in various Guidelines 

                                                           
105 Phedon Nicolaides, Mihalis Kekelekis and Maria Kleis (n 100) 45. 
106 ibid 46. 
107 Draft communication from the Commission, ‘Commission Principles for an Economic Assessment of the 
Compatibility of State Aid under Article 87.3 of the European Community Treaty’ 
<https://ec.europa.eu/competition/state_aid/reform/economic_assessment_en.pdf> accessed 21 May 2020. 
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the relevant authority has published. Second, there must be a need for State intervention, the aid must 

provide material improvement which the market itself cannot provide. Third, the aid must be an 

appropriate policy instrument, the one that causes the least distortion. Fourth, the aid must provide 

an incentive to the beneficiary to get in line with the common objective. Fifth, the aid must be 

proportionate, it must be limited to the minimum threshold to achieve the common objective. Sixth, 

negative effects of the aid must be avoided if possible, if not, the positive effects must outweigh the 

negative effects on competition and trade. Seventh and final principle is transparency of the aid, the 

grantor State must follow transparency guidelines regarding the aid granted. 

 

3.3 EEA State aid policy and control 

Fair competition and an open internal market are seen as an essential part of the European Economic 

Area, stimulating the economic performance of the community, benefitting citizens of the Member 

States with a higher quality of living at more competitive prices. The general prohibition on State aid 

in the EEA Agreement is a way to ensure equal opportunity of undertakings within the EEA and prevent 

the unfair usage of governmental assistance in the absence of trade barriers. But, recognizing the need 

for government intervention in cases such as market failures or to promote common objectives that 

will benefit the community in the whole, the prohibition has, as noted, numerous exceptions.  

 But how does the community know which state interventions to allow and which to prohibit? 

The need for regulators and control of State aid measures is satisfied with the regulatory bodies of 

both communities, the Commission for the EU, and ESA for the EFTA states.  

 The powers and functions of the ESA are laid out in Section 2, Chapter 3 of the EEA agreement 

In Article 108 and 109 it is established that the ESA shall operate like its counterpart in the EU, as well 

as cooperate and act in conformity to matters related to the Treaty establishing the EEA. In case of a 

disagreement between the two, either body may refer the matter to the EEA Joint Committee, in 

accordance with Article 111. Article 110 establishes how the enforcement of decision is enacted, as 

well as how a suspension of a decision is achieved. Article 64 further outlines the procedure of a 

common solution and interim measures if needed. 

 Protocol 26 of the EEA Agreement further outlines the role the ESA has in the field of State aid. 

It is based on the rules set forth for the Commission regarding the application of Article 93 of the EC 

Treaty108, which was established in Council Regulation No 659/1999109, now codified by Regulation No 

                                                           
108 Now Article 108 of the TFEU 
109 Council Regulation (EC) 659/1999 of 22 March 1999 laying down detailed rules for the application of Article 
93 of the EC Treaty [1999] OJ L 83 p.1. 
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1589/2015110. The cooperation of both regulatory bodies, the Commission and ESA, is further outlined 

in Protocol 27 of the EEA Agreement. 

 The Procedural Regulation requires the Commission, and by proxy ESA, to follow certain 

procedures when assessing State aid. It requires Member States to notify the competent authority of 

new aid and wait for approval of that authority to put into effect the measure, a procedure commonly 

known as the standstill clause. The notification must be in sufficient time and in advance of execution 

of the measure to enable the Commission, or ESA, to submit its comments of the plans to grant aid.111 

The obligation of notification is only applicable to measures that can be considered to fulfil all the 

criteria laid out in Article 107(1) of the TFEU or Article 61(1) of the EEA Agreement, although in practise, 

the Commission and ESA have been of the view that the obligation also applies when Member States 

are not sure if the measure constitutes State aid.112 The Commission or ESA then reviews the aid, and 

decides whether the aid is compatible with the internal market, or that it is being misused. The latter 

begins a formal investigation procedure, where the competent authority then must review the 

measure in detail and decide whether to amend or abolish it. As well as processing new aid in the way 

described, the Commission and ESA have to keep all existing systems of aid under constant review, so 

as to assess any changes or loss of foundations of those measures.113  

Any unlawful aid granted, which has not been approved, can be revoked by the Commission 

or ESA by ordering the concerning Member State to take the necessary measures to recover the aid 

from the beneficiary114. The recovery of unlawful aid extends to the whole amount of the aid that was 

granted, regardless of what has happened since to that aid, which must be recovered in a given 

limitation period of 10 years115, according to Article 17 of Council Regulation on the application of 

Article 108 of the TFEU116. 

 

                                                           
110 Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of Article 
108 of the Treaty on the functioning of the European Union [2015] OJ L 248. 
111 Conor Quigley, European State Aid Law and Policy (Second Edition, Hart Publishing) 370. 
112 ibid 371. 
113 Phedon Nicolaides, Mihalis Kekelekis and Maria Kleis (n 100) 93. 
114 ibid 106. 
115 Conor Quigley (n 110) 434–435. 
116 Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of Article 
108 of the Treaty on the functioning of the European Union [2015] OJ L 248.  
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3.4 ESA Guidelines on State aid for environmental protection and 

Energy 

On July the 16th 2014, the ESA published their Decision No 301/14/COL amending the procedural and 

substantive rules in the field of State aid by adopting new guidelines on State aid for environmental 

protection117. The purpose of this Decision is to grant further exceptions to the prohibition of State aid 

which is granted for environmental protection or energy objectives of the sectors governed by the EEA 

Agreement. The timeframe given where this Decision is applicable is 2014-2020, and is very much in 

line with the zeitgeist of now, and probably the times to come.  

 The aid measures covered can be found in Article 1.2 of the Guidelines, where under certain 

conditions the measures may be compatible with the internal market and the EEA Agreement. These 

measures are for example; aid for environmental studies, aid for resource efficiency and waste 

management, aid in the form of reductions or exemptions from environmental taxes118. The measure 

most pertaining to this thesis is aid for energy from renewable sources, that is, aid granted by a State 

to a beneficiary for example in the form of lower cost of energy. The Guidelines define what constitutes 

renewable energy sources, “’renewable energy sources’ means the following renewable non-fossil 

energy sources: wind, solar, aerothermal, geothermal, hydrothermal and ocean energy, hydropower, 

biomass, landfill gas, sewage treatment plant gas and biogases”119 

 These derogations only apply to the financing and investment of the construction of renewable 

energy source power plants, and as such do not apply to measures made to buyers of renewable 

energy. 

 

 

  

                                                           
117 EFTA Surveillance Authority Decision (ESA) 301/14/COL of 16 July 2014 amending for the ninety-eighth time 
the procedural and substantive rules in the field of State aid by adopting new Guidelines on State aid for 
environmental protection and energy [2015] OJ L 131 
118 EFTA Surveillance Authority Decision (ESA) 301/14/COL of 16 July 2014 amending for the ninety-eighth time 
the procedural and substantive rules in the field of State aid by adopting new Guidelines on State aid for 
environmental protection and energy [2015] OJ L 131 Para. 13. 
119 ibid Para. 14. Subpara. 5. 
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Chapter 4 – The Balance of State Aid and Abuse of Market 

Dominance for Landsvirkjun 
The total energy generation in Iceland amounted to 19,276 GWh in 2019 according to the National 

Energy Authority120, of which 15,260 GWh are routed to the heavy industries121. Landsvirkjun is without 

a doubt the biggest supplier of energy in Iceland. In their 2018 Annual Report, Landsvirkjun state that 

they generate 75% of energy produced in Iceland.122 

 The common market for energy in Iceland is a small one, a nation of 366.130123 only needs a 

limited amount of energy. With the abundance of renewable energy sources, and the absence of a way 

to sell energy to the European electricity grid, the attraction of power-hungry industries seems the 

only way of monetizing the resources.124 

 The position Landsvirkjun is in is a precarious one, as the concentration of the energy market 

in Iceland and the fact that they are state-owned paint a narrow window of the freedom they have to 

exercise their business. As well as the actions of Landsvirkjun, due to the percentage of energy sold to 

power-heavy industries, the heavy industries that operate in Iceland could possibly hold monopsonistic 

buyer power. This chapter reviews the position Landsvirkjun is in, and the potential recourse straying 

from that window might entail. 

 

4.1 Landsvirkjun – A state-owned enterprise 

Landsvirkjun was founded by the Icelandic state and the City of Reykjavík on the 1st of July 1965. Slowly 

but surely the energy production infrastructure in Iceland was built, with Landsvirkjun at the forefront. 

In 2007, a change of ownership resulted in Landsvirkjun becoming a fully state-owned partnership, 

where the Icelandic state take over the shares of the municipalities of Reykjavík and Akureyri. The 

ownership as of today stands at 99.9% of all shares owned by the State Treasury, and the remaining 

                                                           
120 Orkustofnun Data Repository OS-2019-T014-01 <https://orkustofnun.is/gogn/Talnaefni/OS-2019-T014-
01.pdf> accessed 2 June 2020 Table 1. 
121 Ibid. Table 2.  
122 ‘Orkuvinnsla’ (Landsvirkjun - Annual Report 2018) 
<http://annualreport2018.landsvirkjun.com/company/energy-generation> accessed 2 June 2020. 
123 Statistics Bureu of Iceland Population as of first quarter of 2020 according to statistics published by the 
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<https://px.hagstofa.is/pxis/pxweb/is/Ibuar/Ibuar__mannfjoldi__1_yfirlit__arsfjordungstolur/MAN10001.px/ta
ble/tableViewLayout1/?rxid=c030ce62-3c5e-46a0-ab95-7112755235be> accessed 2 June 2020 
124 Haukur Logi Karlsson (n 2) 475. 
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0.1% of the shares owned by Eignarhlutir ehf., a limited liability company owned wholly by the State 

Treasury.  

Act No 42/1983 on Landsvirkjun outlines the operation of the company. The Minister of 

Industry appoints a board of five persons, and five in reserve, who establish the direction of the 

company and decide on all issues other than day-to-day operations, which they appoint a CEO for. 

 

4.2 Possible scenario of abuse of market dominance 

With the apparent lack of competition in energy production in Iceland comes the possibility of the 

dominant undertaking, Landsvirkjun, abusing its position to gain a further stranglehold on the market. 

Even though the undertaking is a state-owned enterprise with a possible priority on other strategic 

policy goals, the rules of competition law must be upheld.  

“When an undertaking carries out an economic activity, its ownership is effectively 

irrelevant to competition law analysis”125 

It is generally accepted that behaviour of SOE’s can damage the freedom of the internal 

market, both of the EU and EEA. Therefore EU and EEA competition authorities, as well as those 

of their Member States have applied the same competition rules for SOEs and privately owned 

undertakings, although with a largely uncoordinated manner.126 

 

4.2.1 The Relevant market 

As covered in earlier chapters, antitrust enforcement can only be applied to undertakings with market 

power. To be able to measure the market power an undertaking holds, we must have defined the 

relevant market which is to be assessed.  

 Landsvirkjun, as mentioned before, is the largest producer of energy in Iceland. It supplies 

energy to both consumers and distributors, who then sell to retail consumers.  

 To acquire what constitutes the relevant market for energy to power-heavy users, such as 

industries, assessments must be made both on the substitutability and the geographical limitations 

that are present. 

                                                           
125 Mathew Heim, ‘How Can European Competition Law Address Market Distortions Caused by State-Owned 
Enterprises?’ [2019] Bruegel Policy Contribution 4 <https://www.bruegel.org/wp-
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4.2.1.1 Substitutability 

It can be argued that the relevant market in this case would contain all the energy production in 

Iceland. The energy provided to power-heavy industries can easily be used to supply general market 

consumers, and vice versa. A simple demand substitutability assessment with the SSNIP test would 

lead to the conclusion that the energy produced by the competitors of rivals does in fact substitute the 

energy produced by Landsvirkjun, if it would not be for but one major caveat of the Icelandic market.  

Other suppliers of energy in Iceland do not have the same significant production of energy 

needed to supply these gigantic factories. Therefore, one could argue that even though the product 

itself is so similar it should automatically be a substitute, they do not belong on the same market as 

the significant amount of product needed to service these specific consumers would constitute 

significant investment into infrastructure and production. The customers do view the competition’s 

products as substitutes, but are unable to switch due to the lack of production on behalf of the 

competitors.  

As the largest supplier of energy in Iceland, Landsvirkjun is in the unique position of being able 

to offer power-hungry industries the energy that they need. The other energy suppliers in Iceland 

simply do not have the production that the industrial companies need to operate, and the possibility 

for growth in the sector is very limited due to the scarcity of new production opportunities as the 

natural resources needed are in short supply. Windmill farms could solve those issues, but doing the 

research needed and then building windmill farms that could generate the power needed to power 

heavy industries is not something that can be done in the short term.127  

 

4.2.1.2 The Geographical market 

The EU took the initiative in the 1990s by adopting Directives that eased the trade of energy between 

the Member States, the first package of three regarding the energy sector. In 2003 it adopted another 

set of Directives to establish common rules for the internal market regarding gas and electricity, further 

integrating the sector into the internal market of the EU. These Directives have already been codified 

into the EEA Agreement.  

 However, the EU concluded that the internal energy market was still too segregated, with 

national energy markets highly concentrated and the absence of cross-border integration and trade. 

                                                           
127 Ketill Sigurjónsson, ‘Allt að 1.600 MW af vindafli áætluð á Íslandi’ Kjarninn (1 January 2017) 
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Therefore, the third package of Directives was adopted by the Council and the EU Parliament in 2009. 

It consisted of two Directives128, and three Regulations129. The main objective of this third package was 

the strengthening of cross-border integration and trade, and negation of the disruptive aspects of 

vertical integration.   

These restrictions on vertical integration came with three options, ownership unbundling, or 

the introduction of either independent system operators or independent transmission operators. All 

of these came with their fair share of criticism, with economists arguing that the benefits might not 

exceed the costs.130 

Although the third package has not been codified, pending acceptance from the EFTA Member 

States, Icelandic authorities have already made measures to comply, with the transmission of energy 

being split from Landsvirkjun into a separate undertaking, Landsnet.131 The third package of rules drew 

much criticism, with scholars wondering if the legislative power extradition infringes upon the Icelandic 

Constitution132, going so far as the Ministry of Foreign Affairs requesting a formal opinion on the 

matter133. The Icelandic Parliament accepted the third package by majority vote.  

Some scholars argue the ratification of the third energy package to the EEA Agreement could 

require laying an electric cable capable of transporting energy to the mainland of Europe134, widening 

the market in which Landsvirkjun operates. This view is a contested one, as the third package does not 

contain any obligations of the kind, putting the decision of building costly connecting routes squarely 

on the shoulders of the Member States.135  

                                                           
128 Council Directive 2009/72/EC concerning common rules for the internal market in electricity and 
repealing Directive 2003/54/EC [2009] OJ L 211/55 ; Council Directive 2009/73/EC concerning common rules 
for the internal market in natural gas and repealing Directive 2003/55/EC [2009] OJ L 211/94 
129 Council Regulation (EC) 714/2009 of 13 July 2009 on conditions for access to the network for cross-border 
exchanges in electricity and repealing Regulation (EC) No 1228/2003 [2009] OJ L 211/15 ; Council Regulation 
(EC) 715/2009 of 13 July 2009 on conditions for to the natural gas transmission networks and repealing 
Regulation (EC) No 1775/2005 [2009] OJ L 211/36 ; Council Regulation (EC) 713/2009 of 13 July 2009 
establishing an Agency for the Cooperation of Energy Regulators [2009] OJ L 211/1 
130 Johann-Christian Pielow, Gert Brunekreeft, Eckart Ehlers, ‘Legal and Economic Aspects of Ownership 
Unbundling in the EU’ (2009) Volume 2 Journal of World Energy Law & Business 96. 
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Atlantic and Arctic Region, 2 July 2012) <https://askjaenergy.com/2012/07/02/hvdc-cable-iceland-europe/> 
accessed 2 June 2020. 
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Regardless of which road will be taken in the future, for now there is no feasible way to transfer 

energy to other geographical locations than Iceland.  

 

4.2.1.3 Two separate markets? 

The aforementioned assumption is that the relevant market is energy production in Iceland, but a point 

can be made that the geographical market is in fact much wider indirectly. Although there is no way 

to export energy from the national market, the Icelandic energy market is not completely closed to 

outside competition. Landsvirkjun is the dominant undertaking on the national market, but is a small 

contributor to the global energy market. The excess production of energy to satiate the appetite of 

power-heavy industries is only feasible as long as there are international undertakings that are 

attracted to the market conditions of the Icelandic market, putting Landsvirkjun and other energy 

suppliers into global competition.136 As such, the two separate consumer groups could constitute two 

different geographical markets, with the retail consumers such as homes and small industries 

belonging to a smaller national market, while the power-intensive consumers would belong to a global 

market. 

 

4.2.2 Dominant Position 

With the theoretical conclusion that the relevant market is confined by energy supplied to power-

heavy industries in Iceland, the next step is to determine the market power of Landsvirkjun on that 

market. As described in former chapters, assessing the market shares of an undertaking grants a good 

preliminary view of the layout of a market.  

The overall energy market share of Landsvirkjun is calculated to be around 75%137, with a 

majority of that coming from their supply to industrial companies. Although not completely alone in 

suppling to those consumers, there is evidence to suggest they supply more than 85% of all energy to 

large industries138, based on the existing contracts to those companies. Following the case law laid 

down by ECJ in the cases of Hoffman-La Roche v Commission139 and AKZO v Commission140, the fact 

that Landsvirkjun holds over 50% of the market share and has done for a while, provides that an 

                                                           
136 Lars Christensen, ‘Our Energy 2030: Efficiency, Competitiveness and Transparency in the Icelandic Energy 
Sector’ 11 <https://www.si.is/media/orku-og-umhverfismal/Iceland-Energy-2030.pdf> accessed 6 February 
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assumption can be made that it holds a dominant position in the market, in the absence of exceptional 

circumstances.141 

This assumption can be further strengthened when looking at the second competitive 

constraint on undertakings on the market. The constraint of future expansion or entry of a competitor 

can negate the market share an undertaking holds. If there are few and negligible barriers to entry or 

expansion it may on certain occasions negate a high market share, but that is not the case with the 

market in question. To be able to produce the amount of energy to reach the relevant market, an 

undertaking must obtain legal licenses to build the infrastructure needed, on locations that provides 

the right conditions for energy production142. More often than not, approvals to such building sites 

must be codified into the national legislature143. Also needed is the major investment contained within 

building power plants. A report made for Samorka, the Association of Icelandic Energy and Utility 

Companies, in 2016 assumes a price of 2.56 million USD per MW for the building of a power plant at 

the location of Þeistareykir Austur, a plot of land owned by Landsvirkjun.144 Those two facts only 

strengthen the assumption of the market dominance held by Landsvirkjun.  

The buyer power which these large industrial companies possess is a complication to the 

Icelandic energy market. Currently, there are 5 major industrial companies consuming energy in 

Iceland, to the tune of around 80%145 of total production. Although from the previous assessment of 

the energy market in Iceland it would appear that the market dominance is in the hands of 

Landsvirkjun, the reality is that the power these industrial companies hold because of their purchases 

on the market is immense. Even if Landsvirkjun cannot compete directly with power companies on the 

EU mainland or the whole world for that matter, it is indirectly in competition against those power 

companies due to the fact that the industrial giants like Rio Tinto strive to put down production plants 

where their profits are maximized. The energy production of Landsvirkjun is of the magnitude that if 

those power-heavy users decide that the price of energy is too steep and leave, there would be no 

feasible alternative buyer. Rio Tinto has for while complained about rising energy costs and there have 

                                                           
141 Richard Whish, David Bailey (n 11) 192. 
142 Peter Duncanson Cameron, Competition in Energy Markets: Law and Regulation in the European Union 
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143 See Icelandic Acts No 38/2002 on the powerplant at Jökulsá á Brú and Jökulsá and No 26/1977 on the power 
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been reports they are considering closing their power plants in both Iceland146 and New Zealand147. 

Therefore it must be assumed the best interest of Landsvirkjun would be to have competitive pricing 

on energy in regards to international trade, but it begs the question if a competitive price 

internationally might equate to Landsvirkjun abusing its market dominance on the national market, 

and whether Landsvirkjun can be reprimanded for such behaviour.  

The apparent buyer power might also warrant a wider definition of the geographical market 

of energy sold to power-heavy industries, as Landsvirkjun needs to offer competitive terms compared 

to power producers all over the world to be an attractive option for that consumer base. Based on the 

reported uneasiness of industrial giants such as Rio Tinto, and the fact that Iceland has for a while held 

the lowest price on energy to power-heavy industries, a geographical market for large amounts of 

energy to industrial corporations being the whole world seems like a very reasonable assumption. 

 

4.2.2.1 Advantages of being a state-owned enterprise 

Being a state-owned enterprise confers a set of advantages that other competitors potentially do not 

have.  

The most obvious of those would be the derogation provided within Article 59(2)148 of the EEA 

Agreement where the rules of competition law are only applied so far as the application does not 

obstruct the performance of the objectives of the undertaking. The stated objective of Landsvirkjun is 

to operate within the energy market along with other related financial and economical operations149. 

Even if a measure of Landsvirkjun would disrupt the market they operate within, there is a leniency 

toward such behaviour when it serves the general economic interests entrusted to Landsvirkjun, and 

even though the survival of the undertaking would not depend upon the measure.150 For example, in 

the case of Commission v Netherlands151 where the ECJ established that import export monopolies on 

gas and electricity could be justified provided that the maintenance of a monopoly was imperative to 

the objective of the state-owned undertaking. 

                                                           
146 Jelena Ćirić, ‘Rio Tinto Considers Suspending Production at Iceland Aluminium Smelter’ Iceland Review (7 
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148 Parallel to Article 106(2) of the TFEU 
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SOE’s most often benefit from significantly fewer regulatory constraints as well as less 

budgetary restraints than those of a private nature. Being state-owned also means that the 

undertaking is backed financially by the state, possibly giving it a chance to invest in riskier ventures or 

ventures where there is a large demand for initial capital investment. In the case of Landsvirkjun, it 

had the backing of state guarantees in the past, holding the Icelandic State liable for the liabilities of 

Landsvirkjun. In 2011 the Icelandic Parliament amended Act no. 42/1983 on Landsvirkjun, removing 

the state guarantees and mandating a yearly charge for existing state guarantees, based on Act No 

121/1997 on State Guarantees, relating to Landsvirkjun. That change was made for the purpose of 

negating any potential advantage granted to a beneficiary regarding state aid rules, revoking the status 

of an undertaking providing a service of general economic interest.  

 

4.2.3 What would constitute excessive pricing? 

As will be gone into more detail in later chapters, the energy supply contracts themselves between 

Landsvirkjun and the industrial companies they supply are privileged, and as such, it will be hard to 

define whether or not those contracts infringe upon any competition laws or others. Therefore the 

approach of this thesis will be to summarize what constraints those contracts must work within, in 

regards to the market conditions and other contracts as well as to international standards. 

 Pursuing excessive pricing is arguably only relevant when the market is plagued by significant 

barriers of entry or expansion, otherwise the general consensus is that it is better to let the market 

correct itself.152 

 As a supplier in a state of dominance on the market almost equalling state sanctioned 

monopoly, the main concern for abusive behaviour would lie in the exploitation of market dominance, 

which most commonly takes on the form of monopoly profits. Excessive pricing in monopolistic, or 

close, market conditions constitute exploitative abuse, and is a surprisingly rare concept in case law in 

the EU.153 The ECJ established in its ruling of General Motors v Commission154 that abuse might exist if 

the price imposed is excessive relative to the value of the product. It expanded upon that notion in 

United Brands v Commission155, where it laid down that to measure the ‘excessive price’ there would 

need to be a comparison to the cost of production, realising the profit margin. Then, to deem the price 
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excessive, it must be assessed whether the price is unfair of itself or compared to competing products. 

Incidentally, in both cases, the ECJ overruled the Commission’s finding of excessive pricing.156 

 To determine if the pricing practices of an undertaking infringe on competition rules, a 

benchmark must be established to be able to assess those pricing practices. The goal of the assessment 

is to distinguish between practices that affect as-efficient rivals or only less efficient rivals, or exploit 

market dominance. The marginal cost benchmark is considered to be essential to many such 

evaluations. Marginal cost is defined as the cost of producing the last unit of output. To be able to 

determine the marginal cost of each sale, the relevant marginal cost and the relevant time period must 

be factored into the equation.157 

 Another benchmark of excessive pricing is geographical comparison, or comparison of prices 

prevailing in other geographical markets. This benchmark comes with the caveat that prices may differ 

between regions due to objective reasons, as well as the lowest price in the comparison may be too 

high or low to be an effective benchmark. 

 According to price comparisons from 2018 by the Statistics Bureau Iceland (is. Hagstofa) on the 

Price of energy to homes and enterprises158, the price of energy to users above 15 MWh seems to be 

the lowest of the compared countries, Denmark, Finland, Norway and Sweden.  

A recent announcement from Landsvirkjun159 declares that they will reduce prices to the marginal cost 

price on energy to power-heavy users during the economic crisis following the COVID-19 epidemic. 

This is a temporary measure, or from the 1st of May till 31st of October 2020. Landsvirkjun notes in the 

announcement that the price cut can in some instances equate to 25% of the normal price. 

 Although the recent pay cut reveals that the profit margin in some contracts is 25%, the fact 

that the price of energy in neighbouring countries is considerably higher according to accessible data 

from 2018, it is unlikely that Landsvirkjun would be deemed to charge excessive prices. The reality of 

the situation today might be different, as many of the contracts have recently been re-negotiated160. 
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4.2.3.1 Low prices, or the abuse of monopsonistic buyer power? 

The relevant market of energy production in Iceland can in fact be determined in two ways; the 

national market where Landsvirkjun holds dominant market power, and an international market of 

energy production for heavy industries, where Landsvirkjun is just one of many energy producers 

worldwide. In the latter, it is the objective of Landsvirkjun to provide energy at a price competitive 

with other energy producers in the world which makes Iceland a favourable location for power-heavy 

industries. The amount of energy Landsvirkjun produces is of such a magnitude that if the power-heavy 

industries that are present in Iceland would decide that the price of the energy was not economical 

and were to up and leave, Landsvirkjun would be in trouble finding a buyer for the excess power that 

the retail market does not need. It therefore begs the question of whether the heavy industry 

undertakings possess monopsonistic buyer power, and whether that could be affecting the price of 

energy in Iceland. 

 Monopsonistic buyer power manifests in the limitation of the sellers’ market power and can 

work as a countervailing force to market dominance. Therefore, arguments can be made that 

monopsonistic buyer power allows the buyer to rise to market dominance of the upstream market.161 

 Buyer power in its essence is parallel to seller market power, and one of two situations where 

buyer power matters is when a dominant buyer exploits its market power. Typically happening in 

vertical markets where the downstream market is more concentrated than the upstream market, cases 

involving dominant buyer power should be assessed by the standard methods when assessing seller 

market power.162 

 When a dominant buyer exploits its market power to abusively lower prices of the product, it 

can be determined as abuse of market dominance in the meaning of Article 102 of the TFEU. Although 

dismissing the appeal, ECJ did not dispute the Commission’s findings in its ruling of CICCE v 

Commission163 that unfairly low purchase prices due to a buyers bargaining could constitute abuse. 

 As is the case with excessive pricing of dominant sellers, the definition of what constitutes an 

excessive price from a dominant buyer is not very clear, and there is a need to define that further or 

else risk the objective of Article 102 TFEU. Monopsony buying power can manifest itself in in other 

forms than excessively low prices, such as output limitation and price rises if significant, as the effect 

it can have on the market would be exclusionary to competition.164 
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 There is an argument to be made that the bargaining power of multinational industries such 

as Rio Tinto and Alcoa hold in their contract dealings with Landsvirkjun have the potential to be abused. 

Such abuse could take on the form of especially low and suboptimal prices for the energy Landsvirkjun 

produces, else Landsvirkjun could risk losing them as a customer. Abnormally low prices for the energy 

produced by the state-owned Landsvirkjun also opens up the possibility of a reprimand from ESA. 

Those low prices could be deemed State aid, having a possibility of disrupting cross-border competition 

and trade, infringing on the objective of the internal market of the EEA and EU. 

 

4.3 State-owned enterprise and state aid 

The EU rules on State aid are especially important in the field of energy production, as the gigantic 

investment in infrastructure needed for energy production leads to a high level of governmental 

involvement165, and Iceland is no exception. Landsvirkjun is owned wholly by the State Treasury, 

directly and through their ownership of Eignarhlutir ehf., as mandated by Act No 42/1983 on 

Landsvirkjun.  

 

4.3.1 The Measure of low pricing 

 The purpose of this thesis is to evaluate the pricing of energy to power-intensive factories on 

the Icelandic energy market. There is a possibility that the pricing practices of the state-owned and 

operated Landsvirkjun could constitute State aid. To be able to define whether or not the pricing 

practices of Landsvirkjun fall within the scope of State aid, the measure must fulfil the requirements 

inferred in Article 61(1) of the EEA Agreement.  

The field of State aid in the EEA Agreement is in line with the rules laid out in Article 107(1) of 

the TFEU, with procedural rules of the EEA explicitly citing EU procedural and control guidelines. The 

main requirements laid out are; that the aid has been granted by a public authority, that the measure 

transfers state resources to the beneficiary, that the aid is granted on a selective basis, that the 

measure grants an undertaking competitive advantage, and that the measure distorts competition and 

affects trade within the internal market.166 
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4.3.1.1 Imputability to the state 

A measure can only be deemed State aid if it is granted by the state, or any extensions of the state 

holding governing authority. In the case of the contracts between Landsvirkjun and heavy industries, 

the imputability of the state would rest upon the level of control the Icelandic State has over the 

measure in question. 

 In the judgement of France v Commission167 the ECJ provides that the bank that issued several 

recapitalisations of the company Stardust Marine would fall within the scope of a governmental 

authority according to the requirements of Article 107(1) of the TFEU. The appealed decision was 

confirmed, with the measure fulfilling the rest of the requirements. The ECJ as well as Advocate 

General Jacobs with his opinion established with this ruling, that to fulfil the imputability of the state 

requirement a public undertaking must only be under control of the State, and how to measure the 

level of control. Stating that, the ECJ also stressed the point that the state must be involved in the 

process of adopting the measure, and the need to assess on a case-to-case basis the imputability of 

the measure.  

 The Commission Notice on notion of State aid codifies a non-exhaustive list of indicators that 

infer imputability to the State168. Landsvirkjun fulfils some of those indicators, including but not limited 

to its legal status under public law. The Icelandic authorities have disputed that the power sale 

contracts could not be imputable to the state because the Icelandic State is not involved in the business 

of the undertaking, as well as not exerting any direct influence on the contract negotiations.169 

The ESA has taken the pragmatic way of circumventing the task of answering the question of 

whether the energy contracts could be imputable by the state in every single case by firstly applying 

the MEO test, as if the measure passes the MEO test it does not constitute State aid.170 

Considering the above and due to ownership, the appointment process of board members and 

the apparent importance placed on Landsvirkjun as an economic development tool, the operations of 

Landsvirkjun could be considered imputable to the Icelandic State. 
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4.3.1.2 State Resources 

“Only advantages granted directly or indirectly through State resources can constitute Aid 

within the meaning of Article 107(1) of the Treaty.”171 

 The resources of public undertakings constitute State resources when the state can control the 

use of these resources. The fact that the measure is not financed directly by the state is not imperative 

for it to be considered the use of State resources. The form is also not bound to only direct grants or 

loans, negative transfers can also constitute a transfer of State resources. That means that tax 

exemption, price cuts and other forms of payment cancellations can be deemed transfers of State 

resources. 

 In both Ecotrade v Commission172 and Banco Exterior de Espana173 the ECJ established that the 

foregoing of revenue streams could constitute transfer of State resources. 

 When public undertakings that provide goods or services adopt such a measure, the measure 

must be assess through the MEO test. If the measure is found to be inconsistent with the MEO test, it 

would imply a foregoing of State resource. 

 

4.3.1.3 Economic advantage 

One of the characteristics a measure that constitutes State aid would contain is the specific economic 

advantage it grants the beneficiary. The ECJ opinionates that if the beneficiary would not receive the 

advantage that was granted by the measure under normal market conditions, it could imply that the 

measure constitutes State aid.174 There is no requirement of whether the measure is compulsory or 

not, or the form of the measure, for the advantage to be considered an advantage within the meaning 

of the State aid rules.  

 The MEO test is used for this purpose as well, and more extensively. The MEO test framework 

has been developed further, and the ‘private vendor test’ is the one used when assessing the sale of a 

public body.175 It takes into consideration whether a private vendor under normal market conditions 

would have taken a comparable measure. 

 When assessing the current contracts the ESA used the MEO test in two ways. Firstly, they 

used the MEO test to assess the contracts as a whole, whether they made commercial sense and 
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reflected the market conditions, using former and existing contracts to other industrial undertakings 

and other information available. Secondly, they assessed the additional investments needed to fulfil 

the contract, if any, and whether the investment made fiscal sense in and of itself.176  

 

4.3.1.4 Selectivity 

The requirement of selectivity of the measure is relatively straightforward, de jure selectivity is on the 

grounds of legal measures, such as tax exemptions, while de facto selectivity is when the measure is 

general and objective in terms, but the structure of the measure only affects certain undertakings. 

 Regional selectivity is another part of assessing the selectivity of the measure, but has no effect 

on the contracts in question.  

 In regard to the power sale contracts of Landsvirkjun, there is a definitive selectivity within 

those measures. The contracts are specifically made with each undertaking, and as such, the direct 

opposite of a general measure. The ESA recognises this in its various decision on the power-sale 

contracts, omitting any reasoning for the selectivity measure. If there was a standardized contract 

which was used in negotiations with every undertaking, the selectivity of the measure would need to 

be assessed. Each and every power sale contract must be evaluated on its own merits, on a case-by-

case basis. If certain contracts fulfil other requirements of State aid, all signs point towards the 

conclusion that the measure was granted on a selective basis. 

 One instance where there is more need for selectivity to be assessed is when all of the 

contracts fulfil the other requirements of State aid, being very similar in nature.177 Then it must be 

assessed whether granting an advantage the group of undertakings making up the sector would be 

specific enough to be considered State aid. 

 Considering the aforementioned and due to the nature of the power-sale contracts, they 

would in all likelihood be considered selective measures, and therefore fulfil that requirement of 

Article 61(1). 

 

4.3.1.5 Effect on trade and disruption of competition 

The last requirement can be split in two parts, the effects on trade within the internal market, and the 

disruption of competition on the market. 
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 Distortion of competition on the market is for all practical purposes, found to exist when the 

State grants an advantage to an undertaking within a liberalized sector, where competition is or could 

be.178 It is enough that the aid allows the undertaking to maintain a stronger competitive position than 

if the aid had not been granted, therefore relieving the undertaking of costs incurred in the course of 

the day-to-day operations.179 

 As is the case with distortion of competition, case law and the Commissions Notice as well as 

the structure of the State aid articles have established that there is no need to definitively measure 

the effect on trade within the market. It has been deemed sufficient that the measure can be linked to 

potential or likely effect on trade, with the onus being put on the Commission or ESA to at least provide 

reasoning that there is a potential for affecting trade.180 

 The power sale contracts of Landsvirkjun are to multinational companies, some of who also 

operate within the internal market of the EEA, for example Elkem, a Norwegian company. If those 

power sale contracts would be subject to price cuts there is a clear potential of disruption of 

competition between energy producers situated elsewhere within the internal market. There is a 

causal link between the price of energy to power-heavy industries here in Iceland to the 

competitiveness and trade of the downstream markets, for example the aluminium market, with a low 

price on energy causing a competitive disadvantage for downstream producers elsewhere on the 

market. 

 

4.3.2 A Contract constituting state aid 

Considering the requirements set forth by Article 61(1), there is a possibility that the power sale 

contracts between Landsvirkjun and the heavy industrial companies operating in Iceland could 

constitute State aid in the meaning of the EEA Agreement.  

 The Icelandic State has maintained its stance that the contracts cannot constitute State Aid, 

due to lack of imputability amongst other reasons. Nonetheless, the ESA are notified by the Icelandic 

authorities in correspondence with Protocol 3 to the Agreement between the EFTA States on the 
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Establishment of a Surveillance Authority and a Court of Justice181, with the Icelandic authorities often 

citing ‘legal certainty’ as a reason for the notification.182  

 ESA has not, up to this day, taken a formal position on all the requirements of Article 61(1) in 

its decisions on the power sale contracts in the Icelandic energy sector, basing its assessments mostly 

on the MEO test, as the assessment of other conditions are only relevant if it is revealed that the 

contracts are not in line with the normal market operator.183 

 The question then lies in the ‘what if’. If the MEO test results are negative, due to prices being 

of the nature that any private electricity producer would not make a comparable deal, there is a need 

to go deeper into the other conditions of State aid measures, such as the imputability of the state. 

If those conditions are met, the Icelandic state could be subjected to recover the incompatible aid, 

with a failure to comply resulting in fines. 

 

4.4. The Preferred Middle Ground 

As mentioned earlier in this chapter, the position Landsvirkjun assumes is a precarious one. The power-

sale contracts between Landsvirkjun and the industrial giants that conduct operations in Iceland have 

the potential to be heavily scrutinized, as soon as a healthy balance of economical value for all parties 

regarding pricing is not maintained. Stray too far into the lower reaches of energy prices on the internal 

market of the EEA, and risk getting sanctioned for granting illegitimate State aid. Pump the energy 

prices up too far, and risk being reprimanded for abusing the dominant position held on the market, 

and what is arguably worse, deemed too uncompetitive on the global market for the existing and 

potential consumers considering the energy market in Iceland feasible for their operations.  

 Until this day, ESA has not yet ruled that the power-sale contracts constitute State aid, but 

there is a possibility of change in that regard with the evolving nature of State aid rules, and the fact 

that many of the older contracts have to be re-negotiated soon or have newly been negotiated. 

 With the recent re-negotiations of contracts, there has been speculation if energy prices to 

power-heavy industries are too high to be competitive on the global market184, with outcries from both 

the companies themselves, and the Icelandic Association of Industrial Companies (is. Samtök 
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Iðnaðarins). It is worth mentioning that the speculation goes both ways185, with the recent contract 

between Elkem and Landsvirkjun prompting speculation of the new price being near State aid limits186. 

The Icelandic Competition Authority (is. Samkeppniseftirlitið) has not started any investigations into 

the operations of Landsvirkjun regarding the power-sale contracts.  

 The power-sale contracts between Landsvirkjun and the industrial companies are, as it often 

is with business contracts, confidential information. A lot of speculation and analysis of yearly reports 

have yielded approximations to the value of those contracts, but no concrete information is in the 

public knowledge. The decisions made by ESA regarding the power-sale contracts are a valuable source 

of information on the legal assessment of those contracts, and a review of those decision is needed to 

assess the current situation.  
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Chapter 5 – The contracts between Landsvirkjun and Industrial 

Companies: Overview 
The aim of this chapter is to gain an insight into when the power-sale contracts of Landsvirkjun can 

constitute State aid. As the contracts themselves are confidential as can be seen by the blocking of 

prices and other information in the ESA decisions, there is no precise assessment to when the price is 

too low to constitute State aid. But the best way to assess the legal requirements those contracts must 

fulfil to not be deemed State aid is to see the assessment of ESA. The decisions in the matters of 

contracts between Landsvirkjun of five separate industrial companies operating in Iceland, with 

varying levels of complications will be reviewed. 

5.1 Alcan 

Alcan Iceland Ltd. is a subsidiary of Rio Tinto Alcan Inc., handling the aluminium side of their business. 

They operate an aluminium smelter in Straumsvík under the Icelandic company of Rio Tinto á Íslandi 

hf.  

On the 9th of July 2010 the Icelandic authorities notified the ESA of a new power contract 

between Landsvirkjun and Alcan Iceland Ltd. ESA published its decision on the matter on the 14th of 

December 2011.187 The Icelandic authorities were of the opinion that the contract did not entail the 

granting of state aid, and submitted the notification for legal certainty. 

This contract was a replacement of the previous contract signed in 1966, with amendments 

from 1984 and 1985. The old contracts price was linked to the price of aluminium. Alcan purchased all 

its power from Landvirkjun, to the tune of 335 MW or 2,932 GWh per year. 

The changes that came with the new contract were twofold, it renegotiated the price, and it 

increased the power that Alcan commits to buying, up to 410 MW in total, resulting in 3,590 GWh per 

year. For context, 3,590 GWh per year was in 2010 21% of total power production in Iceland, and 29% 

of the power Landsvirkjun produced.188  

The link between the price and aluminium cost was scrapped, and instead the price would be 

calculated on the basis of US consumer Price Index for January 2010. Alcan has a new ‘Take or Pay 

Obligation’, where it commits to pay for a minimum amount per year, while Landsvirkjun committed 

to building a new facility, Búðarháls Power Plant. 
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 The Icelandic authorities submit that the power contract is negotiated at an arm’s length and 

does not entail granting of state aid. In its assessment, ESA goes into detail on the requirements of 

State resources, and the selectivity of the measure.  

Citing the precedent the ECJ set with its ruling of France v. Commission189, as well as the set of 

indicators that could infer imputability of the state. ESA regards the list of indicators and the opinion 

of Advocate General Jacobs in the ECJ ruling as an assumption that if the public authorities have been 

involved, either actively or passively, with any kind of conduct it could suffice to prove imputability of 

the state.190 With the ownership of Landsvirkjun fully in the hands of the Icelandic State, and the fact 

that it has been used to attract foreign investment with long term power contracts, especially 

regarding the old contract which had been between the Icelandic State and the mother company of 

Alcan, ESA could not exclude that the power contract was imputable to the state. ESA concludes that 

full liability of the Icelandic State to the dealings of Landsvirkjun, along with abovementioned reasons, 

leads to imputability of the state if the resources granted would confer an advantage on Alcan.191 

When assessing if an advantage was granted selectively, ESA applied the MEO test to the 

contract, assessing whether a private investor would enter into this long term bilateral contract under 

the same conditions. When applying the MEO test, ESA concludes that the investment of Búðarháls 

Power Plant is profitable enough to pass the test. Regarding the price, ESA notes that there is a distinct 

lack of a benchmark192 to compare to, as there is no alternative outlet to power of that magnitude on 

the Icelandic market other than large industrial companies, as well as the isolation of the market 

meaning the benchmark for assessment cannot be drawn from markets in Europe.193 Using average 

prices from other contracts of Landsvirkjun, and considering the removal of the condition of linking 

the price to aluminium prices, the ESA determines that the terms of the new contract fall within the 

margin of discretion of the MEO test, and the contract did therefore not constitute an advantage for 

Alcan. 

As the contract did not seem to confer an advantage for Alcan, the ESA concluded their 

observation and decided that the measure could not constitute State aid. 
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5.2 Elkem 

The Arbitral award between Landsvirkjun and Elkem194 is the newest decision from ESA in the field of 

state aid regarding power-sale contracts in Iceland, dated 10th of September 2019. 

 Elkem Ísland ehf.195 is a private limited liability company in Iceland, fully owned by the 

Norwegian Elkem ASA, tracing ownership back to the Chinese State. It is a producer of ferrosilicon, one 

of the raw materials used in the steel industry. Elkem operates a production plant in Grundartangi in 

Hvalfjörður, which the power-sale contract relates to. The production plant has operated since 1975 

on the grounds of Act No 10/1975 on the Ferroalloys Production Plant at Hvalfjörður. 

 The Icelandic authorities submitted a notification on the 3rd of July 2019, and the ESA published 

its decision on the 11th of September 2019.  

 This ‘new’ contract is a ten year extension to the original contract from 1975, which was 

amended six times, in 1976, 1984, 1993, 1997, 2007 and 2009. The original contract was for the sale 

of energy to the tune of 68 MW per hour, amounting in 550 GWh per year. With the amendments, 

that amount has risen to 1035 GWh in 2009. This extension was triggered formally and unilaterally by 

Elkem, on the basis of an extension clause in the agreement. 

 This decision is an arbitral award, granted by three arbitrators, one from each party and one 

appointed by agreement of both parties. A clause in the agreement stipulated that if an extension 

would be triggered, all terms except the price would remain the same unless otherwise agreed upon 

by the parties. When determining the fair price of the extension, the Arbitration Tribunal listed 4 points 

that need to be taken into consideration.196 

 The Icelandic authorities and Landsvirkjun stated that they do not think the measure to 

amount to incompatible state aid. The notification was for legal certainty. They note that the 

circumstances are special, as the notification concerns an arbitral award. The arbitrational tribunal 

decides the price, so the Icelandic authorities question whether the measure could be imputable to 

the state. They also note that the Arbitration Tribunal acknowledged that it was obliged to follow state 

aid rules.  

In their decision ESA decides to skip through the state aid requirements of imputability and 

state resources, opting to start their assessment on whether or not the measure conferred an 

                                                           
194 EFTA Surveillance Authority Decision on the Arbitral award between Landsvirkjun and Elkem 064/19/COL 
[2019] OJ C 419  
195 Hereafter Elkem 
196 EFTA Surveillance Authority Decision on the Arbitral award between Landsvirkjun and Elkem 064/19/COL 
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advantage to Elkem. The ESA felt that the arbitration should be subjected to the MEO test. They 

questioned the arbitration clause, citing that a prudent private investigator would try to minimise the 

risk of arbitration proceedings by limiting the discretion of the arbitrators and ensuring the expertise 

and independence of those arbitrators. Taking into account the arbitration proceedings, the ESA was 

satisfied with the arbitration clause and the parameters set within it.197 Considering that, the ESA 

concluded that the measure would be made by a prudent private investor, and as such, did not confer 

any advantage to Elkem. The ESA notes that the criteria laid out in Article 61(1) are cumulative, and 

since there was no advantage conferred, the measure could not constitute incompatible state aid.198 

 

5.3 Íslenska kísilfélagið ehf. 

Íslenska kísilfélagið ehf.199 is a limited liability company registered in Iceland, majority owned by US-

based Globe Speciality Metals Inc., which is a leading producer of silicon (is. kísill) worldwide. They 

entered into negotiations with Landsvirkjun early in 2010 to obtain energy for silicon production plant 

they intended to build in Helguvík. 

 The Icelandic authority notified the ESA of a new power contract between the two companies 

on the 17th of May 2011. The ESA published its decision on the 14th of December 2011, alongside its 

decision of the power contract between Alcan and Landsvirkjun. 

 As ISC had recently been founded, this power contract200 was its first with Landsvirkjun, still in 

effect now. The agreement was structured in two phases, the silicon plant being powered roughly half 

by energy from Landsvirkjun from 2013 until 2016, and from 2016 onwards it would be wholly powered 

by Landsvirkjun, to the tune of 550 GWh per year. The price would increase by inflation and a certain 

percentage each year, with a ‘Take or Pay obligation’ not dissimilar to the Alcan contract. With the 

increased power supply from 2016 and onwards, the increase in energy will be provided by the 

Búðarháls Power Plant, whose profitability was assessed in ESA’s decision on the Alcan contract.201 

 The Icelandic authorities reasoned that the contract could not constitute State aid, and 

therefore only notified on the basis of legal certainty. They reasoned that a new investor requires some 

certainty regarding the costs of operating when establishing a production plant, and therefore the 
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agreement was set to a duration of 18 years. They noted that the power contract was negotiated on 

normal market terms, and could therefore not provide an advantage to ISC. Regarding imputability, 

the Icelandic State was informed of the progression of discussion between the two undertakings, but 

no formal approval was granted. With that said, the Icelandic State argued that the state did not exert 

any direct influence on the measure. 

 The ESA, as in the Alcan contract decision, assessed the measure in two ways, the imputability 

of the state and if the measure conferred an advantage.  

 ESA cited the same reasoning regarding imputability of the state as it did in the Alcan contract 

decision. It cited the France v Commission202 ruling and Advocate General Jacobs’ opinion in that case. 

Therefore, the ESA concluded that, when considering the indicators listed in the ruling and Advocate 

General Jacobs’ opinion with the fact that the Icelandic state is fully liable for all of Landsvirkjun’s 

liabilities, the indicators present make for a very compelling case of imputability of the state.203 

 In the assessment of whether the measure conferred an advantage to ISC, the ESA cited its 

evaluation of the profitability of the Búðarháls Power Plant in the Alcan contract decision204, already 

having determined that to be in line with the MEO test. The main part of the assessment would 

therefore be the price of the energy sold. Having to base the MEO test on the benchmark of other 

current contracts of Landsvirkjun and other available information, as the isolation of the Icelandic 

energy market and the absence of an average market price due to the fact that most of the electricity 

sold was to a few large consumers, the ESA concluded that the contract with ISC was in fact more 

advantageous to Landsvirkjun than other large customers. The reasoning for that conclusion being a 

less risky venture, a higher base price, and the negation of inflation by annual percentage increases in 

price.205 The measure therefore passed the MEO test, and ESA ruled that there was no evidence of an 

advantage, so the conditions for state aid were not met. 

   

5.4 Norðurál 

Norðurál Grundartangi ehf.206 is a private limited liability company operating in Iceland, owned fully by 

Norðurál ehf., a holding company. Norðurál was established with Act No 62/1997 on the permit to 

                                                           
202 Case C-482/99 France v Commission [2002] ECR I-4397 
203 EFTA Surveillance Authority Decision on the Power contract between Landsvirkjun and Íslenska kísilfélagið 
ehf. 392/11/COL [2012] OJ C 76 Para. 33-40. 
204 EFTA Surveillance Authority Decision on the Power contract between the National Power Company in 
Iceland (Landsvirkjun) and Alcan for Straumsvík Aluminium Plant 391/11/COL [2012] OJ C 76 
205 Ibid. Para. 45-46. 
206 Hereafter referred to as ‘Norðurál‘ 



50 
 

   

negotiate on an aluminium smelter at Grundartangi. It has the objective of constructing and operating 

an aluminium reduction metal plant in Grundartangi. 

 The Icelandic authorities notified ESA of an extension207 of a power contract from 1997 on the 

6th of September 2016. Norðurál and Landsvirkjun had at the time three contracts in effect, one from 

the year 1997, another from the year 2009 and the last one from the year 2012, amounting to the sale 

of 1612 GWh.  

The extension remains faithful to the original contract regarding energy bought, with the same 

capacity but energy changed from 1400 GWh to 1410 GWh. The price is updated, and tied to the 

market price of power in the Nordpool Elspot power market. The ‘Take-or-Pay’ obligation from the old 

contract remains. 

 The Icelandic authorities maintain that the measure does not entail State aid, and notified the 

ESA only for legal certainty. They note that they opted for a short term contract to wait for challenging 

market uncertainties to be resolved. The agreed extension’s terms allow Landsvirkjun to expect 

significantly higher prices compared to the old contract. Aligning the price with the Nordpool market 

price allows Landsvirkjun to sell power at competitive prices compared to the Nordic energy market. 

According to the Icelandic authorities, Landsvirkjun would have much to lose from not renegotiating 

with Norðurál, as long lead times for new industrial projects lead to a significant revenue loss.208 

 As the main arguments of the Icelandic authorities related to an absence of an advantage in 

the contract, the ESA saw fit to start the assessment on that condition. To assess whether an advantage 

was granted, the ESA applied the MEO test the extension in question, measuring if the contract entered 

into by Landsvirkjun would have been entered into by a private market operator. As with earlier similar 

decisions, the ESA noted that the lack of a benchmark for the price proves to be a difficulty. Citing the 

peculiar circumstances of the relevant market, with it being so isolated and the lack of an average 

market price, ESA decides to assess the potential benefit of the contract through the calculations made 

by Landsvirkjun on the contracts NPV. The calculations, the terms of a good faith meeting if pricing 

links fail to reflect the market value of energy, and the minimizing of risk by agreeing to a very short-

term deal all play a role in the conclusion ESA reaches that the contract was negotiated in line with 

what a normal market operator would negotiate. Therefore the contract grants Norðurál no 

advantage. With the cumulative effect of the criteria laid out in Article 61(1) of the EEA agreement, 

ESA concludes that the contract does not meet the requirements to be considered State aid.209 
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5.5 PCC 

PCC Bakki-Silicon hf.210 is a limited liability company registered in Iceland, owned by majority by PCC 

SE, a European holding company. They produce silicon in a silicon metal plant in Bakki at Húsavík, which 

was built with the help of regional investment aid provided by the Icelandic State, approved by the ESA 

in Decision No 111/14/COL211. The Icelandic authorities notified the ESA of a contract between PCC 

and Landsvirkjun regarding the sale of electricity to the silicon metal plant at Bakki at Húsavík. The ESA 

published its decision on the 10th of December 2014. 212 

 The power contract in question commits Landsvirkjun to provide 52-58 MW, in steps, to PCC’s 

new silicon metal plant at Bakki. Landsvirkjun will be the sole provider of the power, and PCC commits 

to a ‘Take-or-Pay’ obligation, where they commit to paying for a minimum amount of power, set at 

75% of the power contracts calculated provision of power, regardless of whether the usage is actually 

less. The power contract is linked to the US consumer price index, and the price of silicon metal. The 

main part of electricity Landsvirkjun will provide is non-existent currently in its power system, and 

therefore Landsvirkjun commit to the building of Þeistareykir Power Plant. Landsvirkjun’s estimates 

show that the price on offer in this contract is among the highest it has in its current contracts with 

similar power-heavy consumers.  

 The contract not only deals with the sale of electricity to PCC, but also the transmission deal. 

For the sake of the thesis’ objective, the transmission side of the deal will not be reviewed unless to 

the extent needed to shed further light on the ESA ruling. 

 The Icelandic authorities view is that the contract does not entail a state aid measure. They 

notified the ESA pursuant to Article 1(3) of Part I of Protocol 3 only to obtain legal certainty. They 

submit that the contract was made on terms acceptable to a normal market operator, and provides a 

good return rate for Landsvirkjun, therefore not providing an advantage to PCC. They base this 

submission on the comparison of other contracts Landsvirkjun holds with other energy-heavy 

consumers, the way the price is determined, the duration and potential for adjustment of the contract, 

and the profitability of the Þeistareykir Power Plant investment.213 

 ESA builds its conclusion on a three-way assessment of; the imputability of the state and state 

resources, a possible selective advantage, and the disruption of competition and effect on trade. 
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 ESA starts its assessment of the imputability of the Icelandic State and use of state resources 

on the established case law presented by the Commission in its ruling in France v Commission214, citing 

the list of indicators provided by the Court and Advocate General Jacobs in his opinion. ESA 

acknowledged the removal of the unlimited state guarantees enjoyed by Landsvirkjun as a negating 

factor, as well as the fact that the power generation market in Iceland is open to competition. But in 

the light of recent and past usage of Landsvirkjun as a ‘national champion’ of sorts, heralding the 

company as a way to attract foreign investment which in turn would lead to job creation and more 

economic development215, as well as the seeming inference of the state and municipalities in the build 

up to the contract in question in signing a joint declaration with PCC committing to the progress of the 

signing of contracts such as the contract in question, ESA cannot exclude the imputability of the state. 

Stating that it may appear as the motivation to sign this contract would not be solely based on business 

decisions, but policy decisions of the Icelandic authorities as well, ESA concluded that the notion of 

state aid would rather be dispelled on the basis of whether an advantage was granted to PCC.216 With 

regards to the transmission side of the contract, ESA more decidedly concluded that the involvement 

of the Icelandic authorities of a Step-Down surcharge would constitute as an exemption or reduction 

of established charges, indicating the renouncement of state resources, as well as the imputability of 

the state.217 

 When assessing if there was a selective advantage conferred to PCC, the ESA applied the MEO 

test to both the investment of Landsvirkjun into the Þeistareykir Power Plant, as well as the general 

terms of the contract with PCC. As the Decision alluded to in an earlier chapter, one of the difficulties 

in applying the MEO test is the lack of a benchmark price. Due to the peculiarity of the Icelandic energy 

market, where majority of the energy is sold to few consumers with long term deals made at different 

points in time and the isolation of the market, there is no average price benchmark to be derived from 

a comparable private investor in a comparable situation. With this uncertainty, the ESA decided that 

the assessment on the profitability of the investment of the Þeistareykir Power Plant to be crucial to 

the assessment of whether an advantage had been granted.218 

 After assessing the facts of the investment of Þeistareykir, ESA concluded, due to missing 

information regarding crucial points on accrued costs and cost of connection to the transmission 

system as well as apparent unconventional risk taking regarding construction costs on Landsvirkjun’s 
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part, that it has doubts whether the contract was concluded on market terms, and invited the Icelandic 

authorities to elaborate on the missing information. The ESA also noted regarding the transmission 

side of the contract that it is unable to exclude that state aid had been granted with the exemption of 

connecting costs supposed to be paid by the PCC per Article 12a of Act No. 65/2003 on electricity. 

 Because of the fact that ESA could not exclude state aid with the two assessments above , ESA 

moved on to assess if the contract could distort competition and affect trade within the EEA. Citing 

case law219, ESA states that it is not necessary to establish a real effect on trade or competition. The 

undue selective advantage an exemption of energy costs puts PCC in a position it could not achieve 

from normal market conditions, and the ESA notes that the distortive effects of this competitive 

advantage would be notable, granting the PCC a leg up on their competitors regarding profit margins. 

The ESA concludes that, owing to the fact a number of power producers within the EEA might have 

been interested in providing PCC with energy, and that silicon metal is widely traded within the EEA 

and world markets, the power contract between PCC and Landsvirkjun would be liable to affect trade 

and distort competition. 

 With its assessment, the preliminary conclusion of the ESA was that the power contract 

between the two parties would involve state aid, and no derogations of the incompatibility of the aid 

were applicable. It therefore would be obliged to open a formal investigation into the matter.  

 Following the opening of a formal investigation, both the energy and transmission contract 

between PCC and Landsvirkjun fell through, and a new contract was signed with a few amends to the 

financial and economic data, and the Icelandic authorities notified ESA of this new contract. Thus, ESA 

split the case into two parts; the matter of the price of the energy provided to PCC220, and the matter 

of a new contract regarding transmission of energy to PCC221. 

 In its decision of the transmission of electricity to PCC, the ESA concludes, after the elaboration 

of the omission of Step-Down and System Contribution surcharges by the Icelandic authorities and 

Landsnet, the transmission company, that there is no advantage being conferred to PCC which they 

would not get under normal market conditions. Therefore, the transmission contract would not 

constitute state aid, and as such concluded the formal investigation. 

 In its decision of the price of energy to PCC, ESA reviewed the updated financial and economical 

data presented by Landsvirkjun and the Icelandic authorities, where accrued costs and other 

conditions of the assessment of the profitability of the Þeistareykir Power Plant were updated and 

                                                           
219 Case C-331/99 Italian Republic v Commission [2002] ECR I-2289 
220 EFTA Surveillance Authority Decision on the Sale of electricity to PCC at Bakki 207/15/COL [2015] OJ C 282 
221 EFTA Surveillance Authority Decision on the Transmission of electricity to PCC at Bakki 206/15/COL [2015] OJ 
C 282 
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included. The ESA concluded that the updated contract would in fact not confer a competitive 

advantage to PCC. The basis of this conclusion included but was not limited to the various financial 

security measures implemented, as well as flexible curtailment options.222 Therefore, ESA ruled that 

the contract did not constitute incompatible state aid.223 

 

5.6 Overview 

After reviewing this sample of decisions regarding power-sale contracts between Landsvirkjun and the 

power-heavy industries, the process the ESA follows when assessing whether such a measure 

constitutes State aid becomes apparent. A few things stand out that must be considered specific to 

these types of contracts, while the lack of case law seems to complicate the assessment at times. 

 First of all, it becomes apparent that due to the nature of the contracts in question, ESA omits 

assessment of certain criteria needed to determine whether a measure constitutes State aid. Whether 

or not the measure is a granting of state resources is reduced to a sentence, and sometimes not 

mentioned at all, as all involvement of the state in such a measure that grants an advantage will always 

coincide with the renouncement of state resources. Selectivity of the measure is also never mentioned, 

understandably, as the nature of contracts such as these make them the opposite of a general 

measure. 

 The Icelandic authority in all samples maintained the position that the measure did not 

constitute state aid, in four out of five times as the measure was not imputable to the state, while in 

the case of the Norðurál contract it reasoned that the measure did not grant an advantage to Norðurál.  

Because of the cumulative nature of the criteria laid out in Article 61(1), the ESA did not 

address the issue of imputability of the state in some of the cases. In the cases where they did, they 

cited the indicators established by the France v Commission224 and the opinion of Advocate General 

Jacobs in that ruling. The indicators cited changed from the earlier cases to the most recent, the most 

obvious one being the state guarantees of Landsvirkjun which were removed in 2011. In all the samples 

where it was assessed, the ESA could not exclude the notion of imputability of the state. The prevailing 

indicators cited were the ownership of Landsvirkjun and the stated objective of both the past and 

present of Landsvirkjun acting as an attractor for heavy industries, furthering economic development 

                                                           
222 EFTA Surveillance Authority Decision on the Sale of electricity to PCC at Bakki 207/15/COL [2015] OJ C 282 
Para. 66-70. 
223 Ibid Para. 73. 
224 Case C-482/99 France v Commission [2002] ECR I-4397 
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of the state, indicating another motivation for doing business with the companies than purely business 

decisions.  

In all of the samples, ESA applied the MEO test to the contract in question to assess whether 

or not it confers an advantage to the beneficiary. In all but one sample ESA concluded their decision 

after the assessment of that criteria, citing the cumulative conditions of Article 61(1) of the EEA 

Agreement. The lack of a benchmark was stated in every decision, noting the peculiarity of the market 

in question due to isolation of the market as well as a lack of average market price. This lead to the 

assessment of the terms of the contract using the MEO as well as statistical and economical 

calculations made by Landsvirkjun, as well as the assessment of the profitability of investments 

In the decision on the contract between PCC and Landsvirkjun, ESA concluded that the 

measure would involve state aid, with the common denominator of all the samples, the assessment of 

whether an advantage was conferred, seemingly the deciding factor. The preliminary conclusion was 

thus to open up a formal investigation, but as PCC could not meet the conditions of the contract in 

question repeatedly, Landsvirkjun and PCC agreed to a new contract where they amended the issues 

that lead to the former conclusion of ESA. The formal investigation was then cancelled with Decision 

238/15/COL225 

  

                                                           
225 EFTA Surveillance Authority Decision on the 2014 PCC Power Contract and 2014 Transmission Agreement 
238/15/COL [201] OJ C 52 
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Chapter 6 – Conclusion and final remarks 
The purpose of the research above was to answer the question posed: Are the pricing practices of 

Landsvirkjun in its contracts to provide energy to energy-intensive industries within the limits set forth 

by State aid rules and competition law, and what changes could affect that assessment? The purpose 

of this thesis more specifically is to observe when the power sale contracts between Landsvirkjun and 

the energy-intensive industries are compatible with the rules of the EEA. 

 The foregoing research strengthens the notion that Landsvirkjun is in a precarious position 

regarding the sale of energy to power-heavy industries that choose to conduct business in Iceland. 

 As described above, the rules of competition law are intended to protect healthy competition 

between undertakings in the same market, with the goal of maximising consumer welfare. With the 

large strides made in recent years, the changes to the mindset of our society and liberalisation of entire 

market sectors, competition law has widened the scope of the rules within, scrutinizing former 

preserves of the state and natural monopolies. For the purpose of this thesis, Article 54 of the EEA 

Agreement and Article 11 of the Icelandic Act No 44/2005 on Competition regarding abusive behaviour 

of dominant undertakings were diagnosed, determining their effect on undertakings like Landsvirkjun. 

The definition of abuse by dominant undertakings is unilateral conduct of a single dominant 

undertaking acting in such a manner that abuses its position to negatively affect market conditions and 

competitors.  

To be able to determine whether an undertaking is dominant, the relevant market must be 

defined. In the case of Landsvirkjun, the market assessment is complicated, and throughout the 

research it became apparent that the conclusion of what market Landsvirkjun operates in was different 

based on who did the assessing. Landsvirkjun, as a producer of around 75% of all the energy produced 

in Iceland, sells only to wholesalers and power-heavy industries. Its direct competitors divide the rest 

of the production between them, mostly selling their power to wholesalers who in turn sell to the 

general market. The fact that there is no way of transporting energy in or out of the country denies 

energy producers elsewhere in the world to compete in the Icelandic energy market. According to just 

those pretences, Landsvirkjun would automatically be deemed the dominant undertaking, and is 

definitely such compared to its national competitors. These few power-intensive industries are mostly 

international industrial companies who consume around 80% of the energy produced in Iceland. The 

magnitude of power needed to operate those industrial plants, for example Alcan’s aluminium plant 

at Straumsvík, makes it almost impossible for any other supplier than Landsvirkjun to provide energy 

for them. Therefore, it could be argued that even though the product is the same, the fact that other 

power producers in Iceland would have to ramp up its energy production, and the scarcity of natural 
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resources and the cost of building additional power plants present too high of a barrier for 

Landsvirkjun’s competitors to reach those consumers.  

The facts stated suggest that the energy market in Iceland would constitute two separate 

markets. Landsvirkjun itself recognises this fact, stating that they are competing in two markets, the 

national market for energy to wholesalers, and the international market for energy sales to power-

intensive industries. Meanwhile in its decisions on the power sale contracts of Landsvirkjun, ESA 

applies the MEO test to the terms of those contracts, and as can be seen in the samples above, decides 

that it cannot base its normal market operator benchmark on contracts made by energy producers in 

other countries or even other contracts made by Landsvirkjun. They attribute this to the peculiarity of 

the Icelandic market, being isolated from the rest of the world, and secondly on the fact that too few 

contracts between Landsvirkjun and similar industrial companies exist, being too far in time from each 

other to establish an effective benchmark. 

The Icelandic authorities have in both past and present heralded Landsvirkjun as a way to 

attract big industries to Iceland, which in turn would increase jobs available, and further the economic 

development of the country. To be able to attract such investors, the conditions in Iceland must be 

competitive enough with power producers in other countries. That notion infers that Landsvirkjun is 

in fact in competition with other power producers in the world for the business of power-heavy 

industries.  

Neither the ESA nor the Icelandic competition authorities have investigated any possible 

abusive behaviour regarding the power sale contracts between Landsvirkjun and the industries 

operating within Iceland, so there is no case law regarding the market definition of the industry. 

Judging from cases brought to the ECJ, there is a strong possibility that the market Landsvirkjun 

operates in would be defined as two separate markets, a smaller national market of retail consumers, 

and the global market of power-intensive industries.  

Judging by the latest available statistical analysis of energy price for power-heavy industries in 

neighbouring countries, the price in Iceland is comparably low. The energy production of Landsvirkjun 

on a global, or even the EEA market would not grant any market dominance of note, comparing the 

output of Iceland versus that of Norway, 19 TWh against 2,394 TWh respectively. Therefore, any anti-

competitive behaviour of Landsvirkjun on the EEA market for power-intensive users would not 

constitute abuse in the meaning of Article 54 of the EEA Agreement. 

One last thing to note regarding abuse of dominance, is the buyer power of the large industries 

operating in Iceland. Due to the nature of the Icelandic energy market, the excess energy Landsvirkjun 

produces outside the needs of the retail market needs to be sold to power-intensive consumers, or 
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else Landsvirkjun incurs heavy losses, a point they have made on several occasions to ESA. Therefore, 

Landsvirkjun is very dependent on the power sale contracts with those few consumers, suggesting the 

notion that these few companies hold monopsonistic, or at least bargaining, buyer power. Landsvirkjun 

could in theory be forced to agree to subpar contracts, due to the buyer power present. This would 

infer further complications, as subpar contracts could lead Landsvirkjun to fail the MEO test used by 

ESA to assess whether an advantage is being conferred. 

Regarding the issue of possible State aid, Landsvirkjun and its contracts to power-heavy 

industries have been assessed continuously by ESA.  

 For a measure to be considered State aid as provided by both Article 107 TFEU and Article 61 

EEA, it must hold certain characteristics; there must be an intervention by the State, the measure must 

entail granting or renunciation of state resources, the measure must be able to affect trade between 

Member States, the measure must give the recipient an advantage in regards to other competitors, 

the measure and the advantage it confers must be selective, where it favours certain undertakings or 

a part of a market, instead of the whole, and the measure must distort or at least threaten to distort 

competition in the market. The ESA takes into account the extensive case law and legislature of the EU 

authorities, the Commission and ECJ, when assessing each factor. 

 As the decisions the ESA has made regarding the power sale contracts show, the main decider 

in those cases appears to be the condition that the measure must grant an advantage to the beneficiary 

compared to its competitors. The ESA has, through all the relevant decisions, shown its stance 

regarding the other conditions. 

 Some of the conditions have been deemed too apparent to be argued. The reasoning of those 

criteria are often omitted, either due to their cumulative nature in Article 61(1), or due to the fact that 

they are obviously met. The selectivity of those measures is understandably not mentioned more than 

as a mere sentence, as the nature of contracts such as these make them the opposite of a general 

measure. The condition of whether the measure constitutes a granting of state resources is reduced 

to a sentence, and sometimes not mentioned at all, as all involvement of the state in such a measure 

that grants an advantage will always coincide with the renouncement of state resources. 

 In the preliminary decisions reviewed for the purpose of this thesis, the ESA only once assessed 

the effect on trade, and the distortion of competition the measure could potentially inflict. As the only 

case where ESA deemed the measure to confer a possible advantage, the PCC decision was the only 

case reviewed where ESA could not exclude a granting of incompatible State aid, thus continuing to a 

formal investigation. In its assessment of effect on trade and distortion of competition, ESA concluded 

that the undue selective advantage an exemption of energy costs puts PCC in a position it could not 
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achieve from normal market conditions, and the ESA notes that the distortive effects of this 

competitive advantage would be notable, granting the PCC a leg up on their competitors regarding 

profit margins. The ESA concludes that, owing to the fact a number of power producers within the EEA 

might have been interested in providing PCC with energy, and that silicon metal is widely traded within 

the EEA and world markets, the power contract between PCC and Landsvirkjun would be liable to affect 

trade and distort competition.  

The condition of the imputability of the state was, in all reviewed preliminary decisions where 

ESA deemed an assessment necessary, considered to be fulfilled enough that the ESA could not exclude 

the presence of it. In those cases, ESA cited the indicators established by the France v Commission 

ruling and the opinion of Advocate General Jacobs in that ruling. In earlier cases ESA cited the state 

guarantees enjoyed by Landsvirkjun. The prevailing indicators cited were the ownership of 

Landsvirkjun and the objective of both the past and present of Landsvirkjun acting as an attractor for 

heavy industries, furthering economic development of the state, indicating another motivation for 

doing business with the companies than purely business decisions. The appointment of the board of 

Landsvirkjun by the Minister of Industry was also deemed an indicator, suggesting a political motivator 

of the board. 

In all of the samples, ESA applied the MEO test to the contract in question to assess whether 

or not it confers an advantage to the beneficiary. In all but one sample ESA concluded their decision 

after the assessment of that criteria, citing the cumulative conditions of Article 61(1) of the EEA 

Agreement. The lack of a benchmark was stated in every decision, noting the peculiarity of the market 

in question due to isolation of the market as well as a lack of average market price. This lead to the 

assessment of the terms of the contract using the MEO as well as statistical and economical 

calculations made by Landsvirkjun, as well as the assessment of the profitability of investments. 

As the apparent deciding factor in whether or not the contracts constitute State aid, the 

assessment of whether an advantage was conferred has been defined by the lack of a benchmark. In 

its decision of the contract of PCC and Landsvirkjun, ESA deemed Landsvirkjun to be in competition 

with other energy producers within the EEA, as it measured the distortion of competition.  Landsvirkjun 

itself concludes that they are in fact in competition with an international market of energy producers 

when attracting power-heavy consumers. The inclusion of an average price of energy on the EEA 

market of power-heavy industries in the MEO test does have merits, considering the real state of the 

market.  

In conclusion, regarding the first part of the question of the thesis, the lack of decisions of 

relevant competition authorities and the decisions made by ESA regarding the power sale contracts of 
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Landsvirkjun and power-heavy industries show that the pricing practises of Landsvirkjun have been 

within the confines of the frame painted by State aid and anti-trust rules. 

Regarding the second part of the question asked, the answer is twofold. First of all, regarding 

State aid rules, the price and terms of the power sale contracts provided in some cases seems to be 

near a point where it could be considered State aid, as can be seen in the decisions regarding the PCC 

power and transmission contracts. Therefore, a lower price, or worse terms, of a contract would be a 

possible breaking point, resulting in incompatible State aid. Secondly, it can be argued that a change 

in market definition is needed. Widening of the scope of the market, to include at least the 

geographical area of the EEA, would reflect the real competitors of Landsvirkjun when attracting 

power-intensive industries, as can be seen in Landsvirkjun’s own opinion regarding the Norðurál 

contract. This would mean that the MEO test used when assessing if an advantage was conferred had 

an appropriate benchmark, an average price, to compare to. As of the newest information available, 

Iceland has the lowest price of energy to industries among the Nordic countries, so that would 

potentially change the conclusion of whether an advantage was conferred by a contract. However, 

basing the geographical market on the EEA area also poses problems, as reports have seen an 

uneasiness in the industrial giants like Rio Tinto due to rising power costs, threatening to abort 

operations in Iceland and New Zealand. Comparing their prices to the EEA market could lead to Iceland 

becoming uncompetitive on the global market, where these industrial giants indubitably consider to 

be their geographical market. The research conducted for this indicates that the power sale to power-

heavy industries is a very narrow product market, not lining up with energy sold to retail markets, but 

a geographical market that spans the whole world. A wider market definition would also give rise to 

the consideration of abusive behaviour in the meaning of Article 54 of the EEA Agreement, due to the 

bargaining buyer power the industrial giants hold. A wider market definition would conclude that 

Landsvirkjun does not hold market dominance, and therefore do not lie within the scope of Article 54 

of the EEA Agreement or Article 11 of the Icelandic Act No 44/2005.  
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