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Abstract 

The Area is a seabed that is rich in natural resources and there is a high interest in the 

exploitation of the Area. In 1982 the UNCLOS established in Article 136 that the Area and its 

resources are the common heritage of mankind. This principle indicates that the resources in 

the Area do not belong to any nation but to humankind instead. Consequently, the International 

Seabed Authority (ISA) was established to manage these resources on behalf of humankind. 

The ISA is responsible for the management and the regulation of the Area and the activities 

that take place there. Considering that deep seabed mining is a young and promising industry 

nonetheless there are concerns about its effects on the secluded marine environment. The legal 

framework created by the UNCLOS and further elaborated by the ISA is the main tool to ensure 

that deep seabed mining will not result in serious harm to the marine environment.  

A part of this legal framework is some international environmental principles which if 

functioning correctly should enhance the early protection of the marine environment in the 

Area.  

The thesis analyses the principles’ role in the ISA’s decisions and their practical effects. 

Whether these principles enhance the protection of the marine environment in the Area or 

whether they are just imprinted in the legal texts without having a significant effect on reality. 
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1. Introduction 

1.1 General introduction 

The seas and oceans are indispensable sources of living and non-living resources. They are 

important for transportation, recreation, communication, and other purposes. The seas and 

oceans are governed by the law of the sea which is a part of public international law. The law 

of the sea domain envelops a broad spectrum of marine issues. It indicates limits of national 

jurisdiction over different marine activities, resources, etc.1 The United Nations Convention on 

the Law of the Sea (hereafter UNCLOS or the Convention2) adopted in 1982, is the core 

international treaty that creates a legal framework for the seas and oceans, the seafloor, and 

their resources, and promotes peaceful uses of seas and oceans.3  

Article 1(1) of the Convention refers to the seafloor as the Area. It is one of the essential 

parts of the seas that is regulated by the UNCLOS. The Area is defined in the Convention as 

‘the seabed and ocean floor and subsoil (…) beyond the limits of national jurisdiction’.4 The 

Area is rich with natural resources or minerals5 and though its resources are still mainly 

unaffected by human activities it is rapidly changing as technology advances.6  

The Area was declared the common heritage of mankind by Article 136 of the UNCLOS. 

In addition, the principle is strengthened by Articles 137 and 138 of the Convention that stress 

the legal status of the Area and its resources as well as general conduct in relation to the Area. 

The Area and its resources belong to humankind, not to any state. Thus, no state can unilaterally 

start exploitation within the Area.7 As a result, Section 4 of Part XI of the Convention created 

a new management system and a new organisation - the International Seabed Authority 

(hereafter ISA or the Authority) to manage natural resources on behalf of mankind. This 

international organisation governs activities within the Area - mainly deep seabed mining and 

administrates its resources.8 Thus, the Authority has an extensive mandate and duties to fulfil.  

Corresponding to its mandate the ISA has adopted various documents. The most important 

ones are related to the deep seabed activities in the Area. These rules and provisions, including 

 
1 James Harrison, Making the Law of the Sea: a study in the development of international law (Cambridge 
University Press 2011) 1. 
2 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 

1994) 1833 UNTS 3. 
3 UNCLOS Preamble. 
4 UNCLOS Art 1(1). 
5 UNCLOS Art. 133(b). 
6 Erik Vance, ‘Human Activities Are Taking Their Toll in the Deep Ocean’ (Climate Central, 11 June 2017) 

<https://www.climatecentral.org/news/human-activities-toll-in-deep-ocean-21527> accessed 16 August 2020. 
7 UNCLOS Art. 137(1). 
8 UNCLOS Art. 157. 

https://www.climatecentral.org/news/human-activities-toll-in-deep-ocean-21527
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various rules and principles of the UNCLOS and other international documents, create a legal 

framework for deep seabed mining activities in the Area. A significant part of these provisions 

is related to the protection of the marine environment as one of the main objectives of the 

UNCLOS9 and a part of the Authority’s mandate.10 However, even a sufficient amount of 

provisions targeting the marine environment, as it relates to the deep seabed mining, results in 

nothing if they are not operational.  

It is important to analyse the effectiveness of the environmental protection provisions. 

According to estimation the need of raw minerals to build clean energy technologies will 

significantly increase up to 2050.11 Thus, the excavation and usage of resources of the Area 

could provide raw materials that are needed for further sustainable development. Nevertheless, 

it is widely accepted that deep seabed mining would inflict harm on the marine environment.12 

Consequently, correctly functioning environmental protection provision could potentially 

reduce negative outcomes and mitigate the negative impact on the marine environment.  

In that regard, this thesis focuses on analysing the effectiveness of environmental protection 

provisions established in the work of the Authority for the protection of the marine environment 

from deep seabed mining activities. It is important to analyse whether the legal framework 

created by the ISA is substantial for marine protection from the mining activities. 

Even more important is to analyse if the created legal framework is applicable and 

operational. Whether it is possible to apply the legal framework to prevent irreversible damage 

and mitigate degradation of the marine environment. Hence, in this regard, the analysis of the 

ISA’s legislation, organisational structure, and decision-making procedure are indispensable. 

Sole analysis of the legal framework of the marine environment protection would be insufficient 

because the existence of the rule in a legal document does not signify that the rule is operational. 

Therefore, the analysis of ISA’s structure and decision-making process is needed. 

The scope of this thesis is limited therefore, there is no intention to analyse the whole 

environmental protection legal framework of the Area created by the ISA. The deep seabed 

mining is still a young industry, as deep seabed mining has not reached the stage of exploitation 

 
9 UNCLOS Preamble.  
10 Aline L. Jaeckel, The International Seabed Authority and the Precautionary Principle: Balancing Deep Seabed 

Mineral Mining and Marine Environment Protection (Brill Nijhoff 2017) 116. 
11 World Bank Group report, Minerals for Climate Action: The Mineral Intensity of the Clean Energy Transition 

(2020) <http://pubdocs.worldbank.org/en/961711588875536384/Minerals-for-Climate-Action-The-Mineral-

Intensity-of-the-Clean-Energy-Transition.pdf> accessed 16 August 2020, 93. 
12 Bernd Christiansen, Anneke Denda and Sabine Christiansen ‘Potential effects of deep seabed mining on pelagic 

and benthopelagic biota’ (2020) Volume 114 Marine Policy 

<https://reader.elsevier.com/reader/sd/pii/S0308597X18306407?token=139CB962C138F857E2AD9AA1F47912

5EB7CD33A1004BDF229B3111F86EC1FBC08EA63F9E9AC90BB669132DBA2ED59321> accessed 16 

August 2020, 2. 

http://pubdocs.worldbank.org/en/961711588875536384/Minerals-for-Climate-Action-The-Mineral-Intensity-of-the-Clean-Energy-Transition.pdf
http://pubdocs.worldbank.org/en/961711588875536384/Minerals-for-Climate-Action-The-Mineral-Intensity-of-the-Clean-Energy-Transition.pdf
https://reader.elsevier.com/reader/sd/pii/S0308597X18306407?token=139CB962C138F857E2AD9AA1F479125EB7CD33A1004BDF229B3111F86EC1FBC08EA63F9E9AC90BB669132DBA2ED59321
https://reader.elsevier.com/reader/sd/pii/S0308597X18306407?token=139CB962C138F857E2AD9AA1F479125EB7CD33A1004BDF229B3111F86EC1FBC08EA63F9E9AC90BB669132DBA2ED59321
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(commercial mining)13, the analysis of the thesis focuses on the earliest functioning 

international environmental principles. The focus is placed on provisions establishing 

international environmental principles whose main objectives are the earliest environmental 

protection when the potential harm is still not certain and not materialised. The international 

environmental principles are chosen as a benchmark to make the analysis more tangible. The 

chosen international environmental principles and their relevance to the objectives of the thesis 

are discussed in Section 1.2.2. 

The international environmental principles are the fundamental guidelines for 

environmental protection. Thus, the existence of the environmental principles and their 

application in the Authority’s work should be sufficient to conclude that the marine 

environmental protection is ensured in the Area.  

 

1.2 Objectives 

The objective of this thesis is to analyse whether the legal framework of the ISA creates, applies, 

and ensures the early protection of the marine environment in the Area by taking the 

international environmental principles as a minimal benchmark. 

 

1.2.1 Research questions 

The research question is to analyse whether the legal framework of the ISA makes the 

international environmental principles functional and applicable in the early stages of deep 

seabed mining and to what degree can the principles be applied in the work of ISA? 

 

1.2.2 Delimitations 

The objectives of this thesis are to analyse whether the international environmental principles 

are sufficiently applicable in the work of the ISA. Nevertheless, the thesis will not cover all 

international environmental principles that are relevant to the work of the Authority. The reason 

is related to the limited scope of the thesis and to the relevance of each principle.  

As mentioned, deep seabed mining is still a young industry and commercial mining has not 

started yet. The scientific knowledge and experience of deep seabed mining is scarce. It makes 

it difficult to foresee the potential harm and damage caused by deep seabed mining activities.14 

 
13 ibid 
14 Sabine Gollner and others, ‘Resilience of benthic deep-sea fauna to mining activities’ (2017) 129 Marine 

Environmental Research 
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Therefore, the analysis is concentrated on the precautionary principle (the PP principle) and the 

environmental impact assessment principle (hereafter – EIA principle).  

Certain incoherence relating to the PP principle should be addressed. In some instances, the 

notion precautionary approach is used instead of PP principle. For example, the precautionary 

approach was used by ITLOS in the Advisory Opinion ‘Responsibilities and obligations of 

States sponsoring persons and entities with respect to activities in the Area‘ (hereafter – 

Advisory Opinion or Advisory Opinion on States responsibility in the Area15). In the Separate 

Opinion of Judge Laing in the Southern Bluefin Tuna-case16 it is considered that such notion 

creates ‘a certain degree of flexibility’ and avoided presumptions about possible normative 

value of the notion.17 In addition, Augusto Cançado Trindade agrees with the opinion and 

considers that the notion approach is less restraining and leaves more discretion for states.18 

Nevertheless, in the view of the thesis it is considered that the difference of the two titles is 

more a theoretical discourse, which has no direct effect on the functioning of the principle. 

Thus, avoiding unnecessary confusion only the PP principle will be used in the thesis. 

The PP and EIA principles as the main analysis points are chosen for two main reasons. 

Firstly, both principles are widely recognised by the international community and adopted by 

the ISA.19 Secondly, considering the current stage of deep seabed mining and limited scientific 

knowledge20 about its effects on the marine environment, the most important international 

environmental principles are those that are applicable in the earliest stages when there is 

scientific uncertainty about possible harm. The PP principle operates under scientific 

uncertainty when decisions are taken before full scientific knowledge is acquired.21 While the 

EIA principle’s application is required as a part of the application for deep seabed mining 

activities and before commencing deep seabed mining activities.22 

 

 
<https://reader.elsevier.com/reader/sd/pii/S0141113617302441?token=A84002CF31BC5C6DB87C43EB41D2C

18B239A623E5778B546123EE03547E64CD20A3BA9F9DC5ABE38A5F3A1973040E48E> accessed 16 

August 2020, 97. 
15 Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion, 1 February 

2011, ITLOS Reports 2011. 
16 Separate Opinion of Judge Laing in Southern Bluefin Tuna (New Zealand v. Japan; Australia v. Japan), 

Provisional Measures, Order of 27 August 1999, ITLOS Reports 1999, 305, 313. 
17 ibid 
18 Antônio Augusto Cançado Trindade, ‘Principle 15’ in Jorge E. Viñuales (ed), The Rio Declaration on 

Environment and Development: A Commentary (Oxford University Press 2015) 412. 
19 Advisory Opinion (n 15) para 125, 135, 142, 145. 
20 Jaeckel (n 10) 97. 
21 Craig R. Smith and others, ‘The near future of the deep-sea floor ecosystems’ in Nicholas V. C. Polunin (ed), 

Aquatic Ecosystems: Trends and Global Prospects (Cambridge University Press 2008) 349. 
22 Jaeckel (n 10) 161. 

https://reader.elsevier.com/reader/sd/pii/S0141113617302441?token=A84002CF31BC5C6DB87C43EB41D2C18B239A623E5778B546123EE03547E64CD20A3BA9F9DC5ABE38A5F3A1973040E48E
https://reader.elsevier.com/reader/sd/pii/S0141113617302441?token=A84002CF31BC5C6DB87C43EB41D2C18B239A623E5778B546123EE03547E64CD20A3BA9F9DC5ABE38A5F3A1973040E48E
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1.3 Method, methodology and materials 

1.3.1 Method and methodology 

The main method used is the standard legal dogmatic method. This method is consistently 

applied through the thesis. The thesis analyses the legal framework applicable to the Area as 

well as the main principles which govern the Area. A clear introduction into mining activities 

in the Area is needed to draw a clear picture of current activities and potential risks from deep 

seabed mining on the marine environment. 

Particular attention is dedicated to the management system of the Area, including 

organisational structure of the ISA, its legislation and decisions-making procedures. The full 

understanding of the Area and related processes are covered to provide a foundation for the 

analysis of the role of international environmental principles in the Area and in deep seabed 

mining. 

The PP principle and EIA principle are discussed in detail. Their general content and 

specific aspects in relation to deep seabed mining and the Area are analysed, as well as 

requirement for their application. The specific ISA’s procedures are scrutinised under these 

principles.  

 

1.3.2 Material 

With the intention of achieving the thesis’ objectives, a broad array of literature and legal 

documents relevant deep seabed mining activities will be covered. Starting from the global 

international treaties such as UNCLOS and other international agreements to the detailed 

analysis of Authorities’ legislation, internal procedures, and decisions. One of the main 

documents analysed in this thesis is the Mining Code. Due to its complexity it requires certain 

clarification. 

The Mining Code is a comprehensive set of rules created by the Authority to regulate the 

deep seabed mining activities in the Area.23 To this date, the Mining Code consists of three 

main regulations and four recommendations, as well as amendments and certain administrative 

decisions. Three main regulations are as follows: Regulations on Prospecting and Exploration 

for Cobalt-rich Ferromanganese Crusts in the Area (hereafter – Regulations on Cobalt-rich 

Ferromanganese Crusts24); Regulations on prospecting and exploration for polymetallic 

 
23 International Seabed Authority Website, Legal instruments - The Mining Code <https://www.isa.org.jm/mining-

code> accessed 24 February 2020. 
24 Decision of the Assembly of the International Seabed Authority relating to the Regulations on Prospecting and 

Exploration for Cobalt-rich Ferromanganese Crusts in the Area (22 October 2012), Annex, Regulations on 

Prospecting and Exploration for Cobalt-rich Ferromanganese Crusts in the Area, ISBA/18/A/11, 2012. 

https://www.isa.org.jm/mining-code
https://www.isa.org.jm/mining-code


13 
 

sulphides in the Area (hereafter – Regulations on Polymetallic Sulphides25) and Regulations on 

Prospecting and Exploration for Polymetallic Nodules in the Area (hereafter – Regulations on 

Polymetallic Nodules26).  

All three main regulations contain almost identical provisions with differences related to 

the type of mineral that it concerns.27 Nevertheless, the numbering of the same provisions is 

different in some cases. To simplify the writing process all three regulations will be referred to 

as Regulations in the body text while the exact reference of each different regulation will be 

given in the footnotes. Where it is appropriate Regulations on Polymetallic Nodules will be 

used as a default regulation as it is the most recent. 

The thesis will not be limited to legal texts. It will also rely on monographs, articles, and 

academic discourse, case law. To make this thesis more engaging and visually appealing some 

statistics and visual information will be included.  

 

1.4 Structure 

The thesis starts with a general introduction of the Area (Chapter 2) and its management system 

(Chapter 3) to provide an overview of the legal framework applicable to the Area.  

More precisely, Chapter 2 covers main principles that are applicable for the Area. In Section 

2.4 the reader is introduced to the current situation of deep seabed mining and activities that are 

taking place in the Area. Additionally, the same Section discusses procedures for granting 

permits for deep seabed mining activities. The analysis of these procedures is indispensable in 

order to fulfil raised objectives of this thesis. Chapter 2 is finalised by addressing current 

concerns and the future of deep seabed mining. 

Chapter 3 is dedicated to the ISA as the institution responsible for the management of the 

Area. The institutional framework is discussed in Section 3.2. As well as the Authority’s 

mandate in Sections 3.2.3 and 3.2.5. The ISA’s engagement in marine scientific research is 

analysed as a part of its environmental mandate in Section 3.2.5.2 which discloses the 

Authority’s capacities to gather scientific data. 

The importance and relevance of the international environmental principles are considered 

in Section 4.1. Following in deep analyses of the PP principle and the EIA principle which are 

 
25 Decision of the Assembly of the International Seabed Authority relating to the Regulations on Prospecting and 

Exploration for Polymetallic Sulphides in the Area (15 November 2010), Annex, Regulations on prospecting and 

exploration for polymetallic sulphides in the Area, ISBA/16/A/12/Rev.1, 2010. 
26 Decision of the Council of the International Seabed Authority relating to amendments to the Regulations on 

Prospecting and Exploration for Polymetallic Nodules in the Area and related matters (22 July 2013), Annex, 

Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area, ISBA/19/C/17, 2013.  
27 Jaeckel (n 10) 149. 
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the core of this thesis. Special emphasis is given to their importance for early protection of the 

marine environment from deep seabed mining activities.  

Chapter 5 is the main part of this thesis. It is separated into Section 5.1 and Section 5.2. 

Section 5.1 is dedicated to analysing the PP principle application; Section 5.2 concerns the 

implementation of the EIA. Each of the Sections follows the same pattern of analysis. It starts 

by analysing provisions that are implementing relevant principles in the legal framework of the 

ISA (Sections 5.1.1 and 5.2.1). Then it is followed by analysis of applications for relevant deep 

seabed mining activity. In Sections 5.1.2 and 5.2.2 the information gathered in all the previous 

parts of the thesis is analysed and systematised in order to define possible conclusions of the 

international environmental principles’ application practice in the Authority’s decision-making 

procedure.  
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2. The Area 

2.1 General introduction 

The UNCLOS Article 1(1) describes the Area as ‘the seabed and ocean floor and subsoil 

thereof, beyond the limits of national jurisdiction’. In other words, the outer limits of national 

jurisdiction define the limits of the Area.  

The Convention indicates that the states have sovereign rights to the seabed and subsoil of 

the submarine areas for objective of exploring and exploiting its natural resources to the limits 

of the maritime zone - the continental shelf.28 As defined in Article 76(1) of the Convention, 

the continental shelf extends up to 200 nautical miles from the baselines. In special 

circumstances, the breadth of the continental shelf can exceed the 200 nautical miles limit.29  

As previously mentioned, the outer limits of the continental shelf are the limits of the Area.30 

Therefore, the size of the Area is reduced as claims over the continental shelf cover larger areas.  

It is considered that the Area covers around 50 percent of the planet’s surface.31 As 

discussed above, there is no precise demarcation of the Area’s limits besides the general limits’ 

indications in the UNCLOS. In the future, the size of the Area might change if states will 

successfully claim the extended continental shelf.  

 

2.2 Agreement relating to the implementation of Part XI 

The negotiation of the UNCLOS, as of all the other international treaties, was a complex and 

challenging process. Different states had different objectives and it was not simple to find a 

common ground that would satisfy all states which had participated in the creation of the 

Convention. Part XI of the UNCLOS was challenging to agree upon because of conflicting 

interests between the developed and developing nations.32 

The Area and its legal regime (Part XI) was probably the most controversial part of the 

Convention because some developed states and especially the United States could not agree to 

the Convention without some changes in Part XI.33 The most economically wealthy countries 

 
28 UNCLOS Art. 77(1). 
29 UNCLOS Art. 76(4-6). 
30 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2012) 170. 
31 Michael Lodge, 'International Seabed Authority' (2009) 24 Int'l J Marine & Coastal L 185. 
32 Harrison (n 1) 88. 
33 ibid 86. 
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were not willing to become a party to the Convention due to the specific legal framework 

created for the Area.34 

To overcome this obstacle another international agreement was adopted in 1994. Agreement 

relating to the implementation of Part XI of the United Nations Convention on the Law of the 

Sea of 10 December 1982 (hereafter - Agreement35) was created in order to modify the 

UNCLOS provisions and encourage more states to become parties to it.36 This Agreement 

implemented significant changes to the deep seabed regime. However, considering the 

objectives of this thesis, only the most significant changes will be addressed. 

It should be noted that the Agreement is not considered to be a new ‘freestanding treaty’, 

but closely linked to the Convention.37 Subsequently, it has specific connection with the 

UNCLOS. Article 2 of the Agreement states that both documents should be applied as ‘a single 

instrument’ and in case of difference the Agreement should prevail. It is evident that the 

Agreement is not a separate instrument and it is closely connected to the Convention. However, 

it is important to underline that it has the superiority in case of inconsistency with the 

UNCLOS.38 

Nevertheless, Article 2 of the Agreement is not the sole provision that established close 

connection with the Convention. In addition, the Agreement and UNCLOS connection is 

strengthened by Article 1 and 4 of the Agreement. Article 1 states that member states implement 

Part XI in accordance with the Agreement. Furthermore, Article 4 of the Agreement implies 

that no state can be solely bound by the Agreement while being not bound by the Convention. 

Every new consent to be bound and become a party to the UNCLOS at the same time signifies 

a consent to be bound by the Agreement. Thus, there is a strong link between the Agreement 

and the Convention, and no state can be bound only by the Agreement. Therefore, the 

Convention and the Agreement should not be considered as separate documents, but as one 

combined. 

There are quite a few changes introduced by the Agreement into the Convention’s legal 

framework. There are some institutional changes in the Authority and its functions. Some 

organs of the Authority are still not operating, and their functions are modified.39 

 
34 Victor Alencar Mayer Feitosa Ventura, Environmental Jurisdiction in the Law of the Sea: The Brazilian Blue 

Amazon (1ts edn, Springer 2020) 103. 
35 Agreement relating to the implementation of Part XI of the United Nations Convention on the Law of the Sea 

of 10 December 1982 (28 July 1994 entered into force 16 November 1994) 1836 UNTS 3. 
36 Alencar Mayer Feitosa Ventura (n 34) 103. 
37 Harrison (n 1) 91. 
38 Agreement (n 35) Art. 2(1). 
39 Agreement (n 35) Annex Section 1(4) and Section 2(1).  
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The Economic Planning Commission’s functioning was postponed, and its functions were 

transferred to the Legal and Technical Commission (hereafter LTC).40 Moreover, similar 

provisions were implemented to postpone the establishment of the Enterprise. The 

establishment was suspended, and the Secretariat was tasked to handle the Enterprise’s 

functions.41  

In addition, it should be noted that the Agreement introduced other changes in the legal 

framework of the Enterprise. The Enterprise should conduct its mining operation initially 

through joint ventures which limits its possibilities to initiate activities by itself.42 Moreover, 

the Convention provided for certain benefits for the Enterprise in comparison to other entities 

which were willing to engage in deep seabed mining, for example one Enterprise’s mining site 

had to be sponsored by the member states.43 It meant that the member states should have 

sponsored entirely one mining site for the Enterprise. Furthermore, the member states would 

not have received any kind of direct benefit from their contribution.  

Ultimately, the Enterprise lost its advantages given by the Convention against other 

contractors and its establishment was suspended. The Agreement suspended establishment of a 

unique organ that was tasked to conduct deep seabed mining activities solely on behalf of 

mankind. It simply means that there is no impartial actor that would conduct deep seabed 

mining in favour of mankind as the principle of the common heritage of mankind implies. All 

mining operations, most likely, will be conducted by other entities which are driven either by 

private interests or by interests of specific state or states. Undoubtedly the modifications 

introduced with the Agreement significantly modify the UNCLOS’ provisions and halt the 

development of the Enterprise.  

 

2.3 UNCLOS principles governing the Area 

Section 2 of Part XI of the UNCLOS is dedicated to ‘Principles Governing The Area‘. As its 

name implies the Section contains the main principles which are devised to govern and regulate 

activities in the Area. Articles 136–149 of the Convention are guidance for the international 

community on what behaviour is expected in the Area. The Section starts with Article 136 of 

the Convention which consolidates the principle of common heritage of mankind. This principle 

could be considered as the foundation of the legal regime of the Area. Followed by other 

 
40 Agreement (n 35) Annex Section 1(4). 
41 Agreement (n 35) Annex Section 2(1). 
42 Agreement (n 35) Annex Section 2(2). 
43 UNCLOS Annex VI Art. 11(3). 
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important principles related to the environment, human health, historical and archaeological 

objects, etc.44 Due to the special role of the common heritage of mankind principle, particular 

attention is given to it and its constituent elements. They are analysed separately in the 

following Sections of this Chapter.  

Other Section 2 of Part XI principles governing the Area can be roughly divided into three 

groups. The first group - related to cooperation and equality of the states, the second – protection 

of environment in the Area, and the third – compliance and liability.  

 

2.3.1 The principle of “Common Heritage of Mankind” 

2.3.1.1 Historical development 

Prior to the adoption of the UNCLOS, the existing international rules did not have regulation 

specifically created to govern the Area. The existing legal framework on the seafloor was 

related to the continental shelf and its resources which were governed under the principle of 

coastal state’s sovereign rights.45 While the seas surface regulation above the Area was based 

on the freedom of the high seas.46 Consequently, the existing international rules were 

interpreted to regulate the legal void in the Area.  

At that time, there were three main interpretations of the existing legal framework.47 The 

first interpretation was that considering the technological advancement and further exploitation, 

the limit of the continental shelf would expand and eventually the Area would fall under coastal 

states’ national jurisdiction. According to the second interpretation, the freedoms of the high 

seas would be similarly applicable to the deep seabed. In line with the third interpretation, the 

deep seabed was considered to have a res nullius status.48 All three interpretations would lead 

to a similar result which would have been unfavourable for the developing states. In the most 

common scenario, the deep seabed would be occupied by the developed states while the 

developing states would be left behind.49 Therefore, such development would have contributed 

to an even bigger separation between the developing and the developed states. 

None of the three interpretations were favourable for the developing states. In this context, 

the Maltese ambassador Avid Pardo proposed that the deep seabed regime should be governed 

 
44 UNCLOS Art. 145, 146 and 149. 
45 Convention on the Continental Shelf (adopted 29 April 1958, entered into force 10 June 1964) 499 UNTS 311 

Art. 2(1). 
46 Convention on the High Seas (adopted 29 April 1958, entered into force 30 September 1962) 450 UNTS 11 Art. 

2. 
47 R.R. Churchill and A.V. Lowe, The law of the sea (3rd edn, Manchester University Press 1999) 224. 
48 ibid 224-225. 
49 Yoshifumi Tanaka, The International Law of the Sea (Cambridge University Press 2012) 171. 
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differently. The Maltese ambassador suggested that the deep seabed should be the common 

heritage of mankind.50 After his suggestion a new international legal regime for the Area started 

to take form. The principle’s application for the deep seabed regime was fully adopted by the 

UNCLOS. Article 136 of the Convention stipulates ‘the Area and its resources are the common 

heritage of mankind’. 

 

2.3.1.2 The core of the principle 

The implementation of the principle of common heritage of mankind had a great significance 

for mankind and the management of the Area. As it was mentioned before, the dominant 

paradigm at that time was related to sovereign rights of the coastal state over resources 

depending on proximity to the coast. Nevertheless, it was changed by deeming resources in the 

Area as a common heritage. It signifies that all resources in the Area should be harvested for 

the benefit of mankind. However, the notion ‘common heritage’ also includes temporal 

dimension that indicates that the harvest should be conducted following sustainable 

development concept which considers interests of the future generations.51 Thus, the deep 

seabed mining activities should be conducted in rational manner for benefit for all and not 

violate rights of future generations. The UNCLOS conveys the task to manage the Area on 

behalf of mankind to the Authority which will be discussed in detail in Chapter 3. 

The real significance of the common heritage of mankind principle in the management of 

the Area lies in Article 311(6) of the Convention. The Article states that there should be no 

amendments or derogations from the basic principle of the common heritage of mankind. It 

could be stated that UNCLOS gives the principle a special status that could be even comparable 

to ius cogens norm.52 Thus, the Convention embeds the basic principle of the Area’s 

management and in addition strengthens it to avoid any possible derogations in the future. It 

creates legal stability and protects the Area from any attempts to appropriate it. 

 

2.3.1.3 Elements of the principle 

The content of the principle, embedded in Article 136 of the UNCLOS, implies that the Area 

does not belong to any state, but to the whole mankind. It is one of the most important aspects 

of the principle, but not the only one. The principle is complex and contains further additional 

 
50 UNGA First Committee (22nd Session) ‘Speech by Arvid Pardo’ (1 November 1967) UN Doc A/C.1/PV.1515-

1516. 
51 Rüdiger Wolfrum, ‘Common Heritage of Mankind’ (2009), Max Planck Encyclopedia of Public International 

Law (online edn) para 22. 
52 ibid para 4. 
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aspects. In literature most commonly it is considered that the Common Heritage principle 

contains five elements.53 In the following Sections, all five elements will be discussed 

separately.  

 

2.3.1.3.1 First element: non-appropriation 

The first element, which is embedded in Article 137(1) of the Convention states: 

 

No State shall claim or exercise sovereignty or sovereign rights over any part of the Area or its resources, 

nor shall any State or natural or juridical person appropriate any part thereof. 

 

The provision underlines that no state can exercise any sovereignty rights over the Area or its 

resources. It stresses that neither states nor private entities can claim or appropriate the Area or 

its resources. All conflicting practice or claims against the provision would be a breach of the 

obligation under the Convention.  

The element creates an essential fundament for other components and makes the whole 

principle functioning possible. In case the element would be neglected, it would be impossible 

to apply the principle to any extent and the following elements could not function. 

 

2.3.1.3.2 Second element: common management 

As no state can claim sovereign rights over the Area, no state unilaterally can start managing 

the Area. It must be a common effort of the international community to oversee and manage 

the Area and its resources in benefit for all. Solely then the possibility to ensure that no state 

will unilaterally claim the common heritage exists. In addition, the involvement of the 

international community would ensure that conflicting interests of different states would be 

considered.  

The UNCLOS solved the issue by creating the ISA. Pursuant to Article 137(2), the 

Authority is solely responsible for managing the resources in the Area on behalf of mankind 

and on behalf of all states. The ISA should be able to balance the interests of all states and 

mankind by remaining objective and impartial. Consequently, fulfilling and making operational 

the principle’s element regarding the common heritage of mankind. 

 

 
53 Seokwoo Lee and Jeong Woo Kim, ‘Applying the Principle of the Common Heritage of Mankind: An East 

Asian Perspective’ in Keyuan Zou (ed), Global Commons and the Law of the Sea (Brill Nijhoff 2018) 18. 
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2.3.1.3.3 Third element: benefit sharing 

A common part of management of a common resource is benefit sharing. Article 140(1) of the 

Convention stipulates that activities in the Area should be conducted in the benefit of mankind, 

taking special consideration to the developing states. However, it is a general provision which 

does not provide an exact mechanism. The issue is partly solved with Article 140(2) which 

outlines that the Authority is responsible for providing an equitable sharing system for financial 

and other economic benefits received from activities in the Area.  

Therefore, UNCLOS permits ISA to relatively freely devise the benefit sharing mechanism. 

Nevertheless, the Agreement Section 8(1)(c) modifies the Convention’s provisions and 

indicates that the benefit sharing mechanism should be simple and not requiring extensive 

financial expenses for parties, moreover it should be based on a ‘royalty system or a 

combination of a royalty and profit-sharing systems’. In addition, the same provision still 

permits the Authority to freely create different systems for benefit sharing. However, then the 

contractors have the right to choose which benefit sharing system will be applicable for his 

contract. The Agreement processes some possible benefit sharing systems to share benefit from 

the Area and its resources, but the ISA has powers to take the final decision. 

Moreover, Article 149 of the UNCLOS strengthens the intention to share the benefits of the 

Area. The Article states that all historical or archaeological objects found in the Area belong to 

mankind. It should be mentioned that in this case regards should be paid to the state due to its 

affiliation to the object. Nevertheless, the provision repeatedly entails the benefit sharing 

necessity. 

In addition, the benefit sharing can be understood broadly to include not only the financial 

benefits from the deep seabed mining, but also immaterial benefits such as scientific knowledge 

about deep seabed species and vegetation.54 Nevertheless, there is still a discussion of whether 

the principle of common heritage of mankind also includes immaterial benefit sharing. 

However, most commonly it is considered that the benefit sharing is mostly of financial and 

material nature.55 Thus, immaterial benefits sharing falls outside the scope of the principle. 

Nonetheless, the benefit sharing plays an important part for a full application of the common 

heritage of mankind principle. 

 

 
54 Wolfrum (n 51) para 18. 
55 Lee and Kim (n 53) 23. 
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2.3.1.3.4 Fourth element: peaceful purposes  

The Area is reserved exclusively for peaceful purposes.56 Thus, for example, any military 

activities are prohibited. It should be noted that the Convention, in the context of the Area’s 

reservation for peaceful purposes, gives special regards to certain activities in the Area. Article 

143 of the UNCLOS states that the scientific research in the Area shall be conducted only for 

peaceful purposes and for the benefit of mankind. It could be asserted from the provision, that 

the scientific research should benefit all, not a particular state or entity and the research’s 

objectives should be unrelated to military activities. 

Using the Area for non-peaceful purposes could result in damage to its resources which 

would possibly hinder the current and future benefits of mankind.57 Activities conflicting with 

this principle’s requirement would undermine the needs of mankind and could destroy resources 

or make their extraction impossible.  

 

2.3.1.3.5 Fifth element: preservation for future generations  

Closely linked to the fourth element, the fifth element demands a focus not only on acquiring 

the benefits for mankind, but also focus on conservation and environmental protection efforts.58 

Unsustainable, harmful use of the resources in the Area could result in negative effects for the 

future. It would endanger the interests of the future generations, as an example by destroying 

the resources. The recognition of the need for preservation of the common resource can ensure 

that the over-exploitation would not occur.59 Thus, the future generations will be able to profit 

from the common resources. 

 

2.3.2 Cooperation and equality of states 

The first group of principles governing the activities in the Area is related to cooperation and 

equality of the states. These principles are meant to ensure equality of states considering the 

disadvantaged states and also contribute to cooperation between states by enhancing the 

collaborative use of the Area. Principles belonging to the first group are the following: 

1. Article 138 of the Convention underlines the manner of general conduct in the Area. 

States should follow international norms and maintain peace and security as well as 

 
56 UNCLOS Art. 141. 
57 See Kudirat Magaji W Owolabi, 'The Principle of the Common Heritage of Mankind' (2013) 4 Nnamdi Azikiwe 

U J Int'l L & Juris 51, 52. 
58 John E. Noyes, ‘The Common Heritage of Mankind: Past, Present, and Future’ (2012) 40 Denv. J. Int'l L. & 

Pol'y, 447, 451. 
59 Scott J Shackelford, 'The Tragedy of the Common Heritage of Mankind' (2009) 28 Stan Envtl L J 109, 118. 
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improving interstate cooperation. It gives a general direction of how the Area should be 

managed and the cooperation strengthened. 

2. Article 142 of the Convention stresses the particular rights and interests of coastal states 

when the resource deposit in the Area lies across the limit of national jurisdiction. In 

such a situation, a dialogue and cooperation between states with colliding interests is 

essential. The Article emphasises the necessity to establish a dialogue which is the base 

to find the most appropriate solution for all parties.  

3. Article 144 of the Convention contains another principle that promotes the transfer of 

technology between states related to the Area. The technology transfer could be one of 

the measures to reduce gaps and encourage cooperation between developing and 

developed states. However, the Article was problematic because it imposed an 

obligation for states to transfer the technology and it was consequently modified by the 

Agreement.60 The Annex Section 5 of the Agreement introduced additional principles 

that the transfer of technology should be based on. Due to modifications introduced by 

the Agreement the deep seabed mining technology can only be obtained on ‘fair and 

reasonable’ commercial trades in the open market or using joint-venture arrangements. 

That means that the acquisition of technology is more difficult. There is no more 

obligation to transfer the deep seabed mining technology, for example, developing states 

who wish to obtain the deep seabed mining technology will have to pay the full market 

price or agree on specific joint-venture arrangement. Consequently, the capacity for the 

developing states to gain such technology became substantially limited due to its lacking 

resources. The modifications made Article 144 of the UNCLOS less functional and 

minimised its capacities to enhance interstate cooperation by granting developing states 

access to deep seabed mining technology. 

4. Article 147 contains the principle that all activities in the Area shall be carried out with 

reasonable regard for other activities in the Area. It is another principle that seeks to 

establish cooperation between different parties which hold different interests in the 

Area.  

5. Article 148 of the Convention outlines the necessity to encourage and ensure effective 

participation of developing states. The Area belongs to everyone and no state should be 

excluded. The principle focuses on the evident situation that the developing states have 

more difficulties in participating in the activities within the Area. The Article states that 
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the developing states should be encouraged to take part in the activities and special 

regard should be given to their specific circumstances.61 The application of the principle 

potentially will improve cooperation, mutual understanding and increase equality 

between states.  

 

It can be concluded that equality and cooperation is a core part of the Convention. It could be 

well understood as most of UNCLOS’s objectives cannot be achieved only by the sole efforts 

of developed states. For example, the protection of the marine environment is not possible if 

certain member states would comply with the Convention’s provisions while other would not. 

Consequently, all efforts to keep the environment protected would be erased by non-complying 

states.  

 

2.3.3 Protection of the environment 

The second group of principles is related to the protection of the marine environment from 

mining activities in the Area. The Convention devotes substantial amount of attention to the 

protection of the marine environment. Part XII of the UNCLOS is fully dedicated to the 

protection of the marine environment applicable to all maritime areas, which also includes the 

marine environment protection of the Area. General provisions concerning protection of the 

marine environment, that are related to the Area, are strengthened, and detailed in Part XI of 

the Convention. Articles 145 and 146 of Part XI are specifically created to protect the marine 

environment of the Area. Consequently, the specific principles concerning environmental 

protection in the Area should be discussed together with general marine environmental 

protection provisions of the UNCLOS to provide a comprehensive understanding of the marine 

protection of the Area. 

 

2.3.3.1 General principles and provisions of environmental protection 

In this regard, Part XII of the UNCLOS, ‘Protection and Preservation of the Marine 

Environment’ is particularly worth mentioning. It is foundation for the environmental 

protection in the law of the sea.62 The title indicates that Part XII is fully dedicated to protection 

and preservation of the marine environment.  

 
61 UNCLOS Art. 148. 
62 Seokwoo Lee and Lowell B. Bautista, 'Part XII of the United Nations Convention on the Law of the Sea and the 

Duty to Mitigate Against Climate Change: Making Out a Claim, Causation, and Related Issues' (2018) 45 Ecology 

Law Quarterly 129-156, 133. 
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Section 1 of Part XII ‘General Provisions’ gives a general guideline of how states should 

conduct themselves. Article 192 of the UNCLOS is the first one in Section 1 and the most 

essential. It declares a general obligation that all states must follow: ‘States have the obligation 

to protect and preserve the marine environment’. The provision is formulated declaratively and 

could be assumed that it does not contain tangible legal value. Nevertheless, the International 

Tribunal for Law of the Sea (hereafter ITLOS or Tribunal) in its provisional measures case has 

established well that the provision ‘imposes an obligation’ to protect the marine environment.63  

In the South China Sea case, the arbitral tribunal has analysed the application of Article 192 

of the UNCLOS in detail.64 It followed the previous case law of ITLOS and in addition stated 

that the provision entailed positive and negative obligation of states.65 Such interpretation 

means that states are obligated not only to take measures to ensure environmental protection, 

but also not to damage the environment. Moreover, it was noted that the general provision of 

Article 192 is detailed in the following articles of Part XII of the Convention or by reference to 

other international agreements as defined in Article 237 of the Convention.66 That includes 

Article 194 of the UNCLOS, which details the positive obligation part of Article 192 and is 

important for the protection of the Area from deep seabed mining activities. 

Article 194 of the Convention imposes an important obligation to ‘prevent, reduce and 

control pollution of the marine environment’. The provision elaborates that states are obliged 

to prevent, reduce and control pollution no matter the source, but also use the best practice 

based on their capabilities.67 In addition, states are obligated not to cause transboundary harm 

and ensure that the pollution does ‘not spread outside areas where they exercise their sovereign 

rights’.68 Therefore, Article 194 imposes a wide obligation for states to manage the pollution. 

The pollution management is very important for the secluded environment of the Area in 

relation to deep seabed mining activities. The essential question is: what is considered as 

pollution under the Convention and what type of pollution can trigger the application of Article 

194? 

According to the Convention, the pollution of the marine environment is defined as: 

 

 
63 M/V “Louisa” (Saint Vincent and the Grenadines v. Kingdom of Spain) (Provisional Measures, Order of 23 
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64 South China Sea Arbitration, Philippines v China, Award, PCA Case No 2013-19, ICGJ 495 (PCA 2016), 12th 

July 2016, Permanent Court of Arbitration. 
65 ibid para 941. 
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67 UNCLOS Art. 194(1). 
68 UNCLOS Art. 194(2). 
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the introduction by man, directly or indirectly, of substances or energy into the marine environment, including 

estuaries, which results or is likely to result in such deleterious effects as harm to living resources and marine 

life, hazards to human health, hindrance to marine activities, including fishing and other legitimate uses of the 

sea, impairment of quality for use of sea water and reduction of amenities.69 

 

The definition is abstract. It is not limited by an exhaustive list of possible pollution types or 

activities and includes various sources of pollution. It concerns not only marine activities which 

are typical sources of marine pollution (ex. discharge from ships), but land-based and 

atmospheric activities as well.70 Thus, the definition is created to be able to stretch and include 

a wide variety of activities and sources. Additionally, by creating an abstract definition it is 

possible for it to adapt to future changes and include new activities or sources of pollution that 

will appear in the future. 

It can be concluded that to be considered pollution according to the definition the pollution 

should fulfil two aspects: firstly, the pollution should be manmade; the secondly, the pollution 

will or likely will cause damage to the marine environment or human health. Most of deep 

seabed activities in the Area are likely to fulfil both aspects and will fall under the definition of 

Article 1(4). Consequently, Article 194(1) would require states to take all necessary measures 

to prevent, reduce and control such pollution from any source. In addition, states also have to 

ensure that all activities under their jurisdiction would not cause damage to other states and the 

pollution from an accident would not spread.71 Article 194 does not indicate any limitations to 

its applicability when it is related to the pollution. Therefore, the only limit is related to 

definition of Article 1(4) and all pollution which falls within the definition triggers Article 194. 

The application of Articles 192 and 194 is potentially extremely vast. Article 192 is 

applicable to any situation within the marine environment, including the Area and deep seabed 

mining. Article 194 is applicable to any pollution within the marine environment. Both 

provisions might be fully applicable to the activities in the Area and with other specific 

provisions devised for the protection of the Area they create a substantial legal framework for 

the protection of the marine environment in the Area.  

 

2.3.3.2 Specific principles for the environment protection of the Area 

The general provisions and principles specific to the protection of the marine environment in 

the Area are further elaborated in Section 5 of Part XII of the Convention. Directly relevant is 

 
69 UNCLOS Art. 1(4). 
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Article 209 of the UNCLOS: ‘Pollution from activities in the Area’. The first part of the 

provision states: 

 

International rules, regulations and procedures shall be established in accordance with Part XI to prevent, 

reduce and control pollution of the marine environment from activities in the Area. 

 

The provision gives a direct reference to Part XI and indicates that all international rules devised 

to regulate the marine protection in the Area will be handled by specific provisions in Part XI. 

The reasoning of such provision could be attributed to the fact that the Area and its marine 

environment, environmental concerns, and activities within it are very specific and need a 

different approach than other marine zones.  

Article 209 of the Convention, in principle, refers to previously mentioned environmental 

protection provisions of Part XI: Articles 145 and 146. Article 145 underlines the obligation for 

states to ensure effective protection of the marine environment while emphasising the specific 

nature of deep seabed activities. An important aspect of Article 145 is that the ISA is appointed 

as the only legislator who is responsible for creating rules and regulations for the protection of 

the marine environment. Similarly formulated is Article 146 of the UNCLOS in that regard that 

it leaves it to the Authority to adopt relevant rules and regulations in order to fulfil the obligation 

to ‘ensure effective protection of human life’ in the Area. Therefore, it can be assumed that the 

responsibility for protection of the marine environment in the Area is left to the discretion of 

the ISA.  

The Authority and its powers will be discussed in detail in the following Chapter. 

Nevertheless, for the completeness of the current Section certain aspects related to efforts that 

the ISA contributed to the environment protection of the Area need to be mentioned. In this 

regard, the Mining Code is particularly important. The Mining Code and its Regulations were 

already briefly introduced in Section 1.3.2. As mentioned previously, the Mining Code consists 

of three main Regulations and four recommendations, as well as amendments and certain 

administrative decisions. It should be noted that many rules contained in the Regulations are 

reproduced from the Convention or the Agreement. Nevertheless, the Regulations introduced 

some innovation: Part V of the Regulations could be an example.72 Part V of the Regulations is 

specifically dedicated to protecting and preserving the marine environment from harmful 

effects resulting from various mining activities in the Area. The Mining Code will be discussed 

 
72 Julia Guifang Xue and Xiangxin Xu, ‘Deep Seabed Mining: Environmental Concerns and Improvement of 
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in detail to scrutinise the existing procedure for prospecting and approval for exploration permit 

in Chapter 5. 

 

2.3.4 Compliance and liability 

Compliance and liability questions are subsequent to the states’ responsibility to protect and 

preserve the marine environment. The compliance and liability are necessary to ensure that 

previously discussed environmental obligations would be fulfilled. Especially, it is necessary 

to address compliance and liability concerns when new obligations are created to ensure that 

they will be complied with. 

The compliance and liability questions in the deep seabed mining activities were analysed 

in detail in the Advisory Opinion.73 In 2010 the ISA requested an advisory opinion in response 

to the proposal by the Republic of Nauru. The Republic of Nauru was sponsoring an entity in 

application for a permission for exploration in the Area. As a developing state, which lacks 

financial and technical capacities, the Republic of Nauru was concerned about potential legal 

risks and liability.74 

Article 139 of the UNCLOS is one of the main provisions addressing the compliance and 

liability issues in deep seabed mining activities. Article 139 establishes an obligation for the 

state parties to guarantee compliance and liability in the Area. It declares that the states must 

ensure compliance with Part XI of the Convention for all entities that are under their jurisdiction 

or are effectively controlled by the states or their nationals. Nevertheless, the nationality or 

effective control criteria is insufficient to ensure that private entities comply with requirements 

which are imposed by the UNCLOS or relevant documents.75 Thus, some additional measures 

should be in place. Consequently, Article 153(2) strengthens and details the mentioned 

compliance and liability framework. It states that activities in the Area can be carried out: 

 

(a) by the Enterprise, and 
(b) in association with the Authority by States Parties, or state enterprises or natural or juridical persons which 

possess the nationality of States Parties or are effectively controlled by them or their nationals, when sponsored 

by such States, or any group of the foregoing which meets the requirements provided in this Part and in Annex 

III. 

 

The provision underlines the requirements for entities to be able to participate in the deep seabed 

mining activities as well as creating an additional link between sponsoring state and sponsored 
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contractors. However, it was modified by the Agreement excluding the Enterprise as a separate 

entity who can individually engage into deep seabed mining activities. After the Agreement, 

the Enterprise should be involved into deep seabed mining operations only in a joint venture 

with other entities.76 

The part (b) of the provision implies that the entity, that wishes to participate in deep seabed 

mining, must have relevant state nationality or be effectively controlled by it or be sponsored 

by that state. The Convention confronts the compliance and liability concerns by placing 

responsibility on the sponsoring state which should ensure the compliance and take legal risks. 

Thus, it is convenient to address sponsorship separately. 

 

2.3.4.1 Sponsorship 

The sponsorship notion is a key element of deep seabed mining activities.77 Sponsorship is one 

of two requirements for entities to take part in the deep seabed mining activities in the Area. 

First one: either entities must be nationals of the member state or be effectively controlled by 

them. Second: sponsorship. It should be noted that entities are requested to secure and maintain 

the sponsorship of the relevant state.78 Consequently, if an entity had a sponsoring state, but it 

was terminated during the mining activities, the entity has to find a sponsor otherwise the 

contract permitting to engage in the deep seabed mining activities will be terminated.79  

The essence of sponsorship’s requirements was explained in the Advisory Opinion. The 

Tribunal stated that international treaties bind only states and thus, they are not effective for 

entities under domestic legal systems. Therefore, sponsorship creates a link that enables 

international obligations to be binding on private entities through the implementation of the 

sponsoring states obligations.80 It ensures that private entities will not avoid the international 

requirements for the deep seabed activities. 

 

2.3.4.2 Liability 

As previously discussed, the Convention obliges states to comply with its provisions. In 

addition, states must ensure that all entities under their jurisdiction which are engaged in deep 

seabed mining comply as well. The previous subchapter discussed the notion of sponsorship 

 
76 Agreement (n 35) Annex Section 2(2). 
77 Advisory Opinion (n 15) para 74. 
78 ibid para 77. 
79 Regulations on Polymetallic Nodules (n 26) regulation 29(3), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 31(3), Regulations on Polymetallic Sulphides (n 25) regulation 31(3). 
80 Advisory Opinion (n 15) para 75. 
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and its legal importance and the ways states can ensure that their entities follow international 

obligations. Nevertheless, eventually the damage will occur, and liability questions will be 

essential. 

There are several necessary requirements for states’ liability to occur. Starting with a 

fundamental one: damage. Article 139(2) of the UNCLOS endorses that states are liable for 

damage caused by failure to carry on their international responsibilities. Thus, damage is the 

essential element for the existence of liability. As it was underlined in the Advisory Opinion, 

the legal framework of liability in the Convention deviates from customary international law. 

It was stated that under customary international law, states can be liable due to their failure even 

if there is no material damage, while the UNCLOS creates an exception.81 Therefore, no 

material damage means no liability. 

Another element needed to establish state’s liability is failure to carry its international 

responsibilities as it is embedded in Article 139(2). In the Advisory Opinion the failure to carry 

international responsibilities is described and it may consist of ‘an act or an omission that is 

contrary to that State’s responsibilities under the deep seabed mining regime’.82 It should be 

noted that states are only liable for failure to carry their responsibilities when the damage has 

been done.83 Thus, a failure to carry their responsibilities before or after the accident occurred 

should not be a ground for a state’s liability.  

The final element necessary to establish the state’s liability is a causal link as referred to in 

the first sentence of Article 139(2): ‘damage caused by failure’. The Tribunal stressed that the 

causal link requirement is a necessity, whether it is a failure of the state or of the sponsored 

contractor.84 Moreover, the existence of the causal link has to be proven, no presumptions of its 

existence will be accepted.85  

In conclusion, the states can be liable only if there is material damage which results from 

the state’s failure to carry its international obligations. In other words, a causal link connects 

state’s failure to carry its international obligations to material damage in the Area.  

 

 
81 Advisory Opinion (n 15) para 75.  
82 ibid para 177. 
83 Kristoffer Svendsen, ‘Liability and Compensation for Activities in the Area’ in Catherine Banet ed), The Law 

of the Seabed: Access, Uses, and Protection of Seabed Resources (Brill Nijhoff 2020) 599. 
84 Advisory Opinion (n 15) para 181. 
85 ibid para 182. 
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2.3.4.3 Standard of liability 

It should be noted that even in the case of the state’s liability when all three required elements 

are proven to exist and damage was caused by the sponsored contractor, the situation might still 

result in the state not being held liable. In its Advisory Opinion the Tribunal stressed that there 

is no strict liability for damage and sponsoring states can be held liable only for their failure to 

fulfil their due diligence obligation.86  

The second sentence of Article 139(2) stipulates that the state is not liable for damage if it 

‘has taken all necessary and appropriate measures to secure effective compliance’. The 

provision is additionally detailed in Annex III. Article 4(4) of Annex III defines that states are 

not liable for damage caused if they: 

 

adopted laws and regulations and taken administrative measures which are, within the framework of its legal 

system, reasonably appropriate for securing compliance by persons under its jurisdiction. 

 

Therefore, there is no strict liability in deep seabed mining activities. Moreover, the liability’s 

existence cannot be presumed, and all constituent elements must be proven to exist. 

Furthermore, states could avoid being liable for damage if they prepared national regulations 

and took all measures which were reasonably appropriate to ensure compliance with rules 

applicable to the deep seabed mining; fulfilled their due diligence obligation. 

 

2.4 Mining activities in the Area 

Annex III to UNCLOS describes the main deep seabed mining activities which can be 

conducted within the Area. There are three main ones - prospecting, exploration and 

exploitation.87 Prospecting activities are considered less harmful to the marine environment 

than exploration while exploitation is considered the riskiest and potentially the most harmful 

to the marine environment of all three.88 Thus, it is evident that the requirement to conduct 

exploitation activities should be stricter than requirement for exploration or prospecting.  

Currently only prospecting and exploration activities are in process and no exploitation has 

occurred.89 To this date, 30 contracts for exploration had entered into force.90 As in comparison, 

 
86 Advisory Opinion (n 15) para 189. 
87 UNCLOS Annex III Art. 2-3. 
88 Advisory Opinion (n 15) para 117. See also International Seabed Authority, The Implementation of the 

Precautionary Approach by the International Seabed Authority (Discussion Paper, No.5, 2017) 2. 
89 Xue and Xu (n 72) 169. 
90 International Seabed Authority Website, Exploration Contracts < https://www.isa.org.jm/exploration-contracts> 

accessed 24 August 2020. 
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on the 19th of May 2014, only 16 exploration contracts had been in force.91 Thus, for the past 

years the amount of exploration activities grew exponentially within the Area. It indicates that 

deep seabed mining activities are becoming more interesting for various states and entities and, 

possibly, more economically profitable. At the same time, it implies that the exploitation 

activities should start as soon as exploration can be considered as preparation for exploitation.92  

Exploitation is commercial mining.93 The start of exploitation means that commercial 

mining will take place where it has never taken place before. The current status and potential 

development of the deep seabed mining activities will be discussed further below. 

 

2.4.1 Prospecting 

Prospecting, as was indicated before, is the least intense deep seabed mining activity permitted 

by the Convention.94 Prospecting is defined as a search of relevant mineral deposits and 

estimation of their composition, sizes, distribution and their economic values, without exclusive 

rights in the deposits.95 It follows that entities involved in prospecting activities within the Area 

are permitted only to search and define mineral deposits. Thus, the legal framework for 

prospecting activities is considerably brief. 

The procedure needed to commence prospecting activities is relatively simple. The main 

requirement is to notify the Authority and address the requested form to the Secretary-General 

of a prospector’s intention to conduct prospecting.96 The Secretary-General has 45 days to act 

and decide if the notification conforms with the Regulations and the UNCLOS. If the 

notification complies, the prospector should be informed that it was recorded.97 Consequently, 

the prospector can proceed with prospecting. There are only general requirements for the 

notification. It is sufficient to provide a general description of the prospecting programme and 

the date of commencement as well as its approximate duration.98 The procedure is 

 
91 International Seabed Authority ‘Report of the Secretary-General of the International Seabed Authority under 

article 166, paragraph 4, of the United Nations Convention on the Law of the Sea‘ (4 June 2014) ISBA/20/A/2 

para 54. 
92 Regulations on Polymetallic Nodules (n 26) regulation 1(3)(b), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 1(3)(c), Regulations on Polymetallic Sulphides (n 25) regulation 1(3)(b). 
93 Regulations on Polymetallic Nodules (n 26) regulation 1(3)(a), Regulations on Cobalt-rich Ferromanganese 
Crusts (n 24) regulation 1(3)(b), Regulations on Polymetallic Sulphides (n 25) regulation 1(3)(a). 
94 UNCLOS Annex III Art. 2. 
95 Regulations on Polymetallic Nodules (n 26) regulation 1(3)(e), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 1(3)(e), Regulations on Polymetallic Sulphides (n 25) regulation 1(3)(e). 
96 Regulations on Polymetallic Nodules (n 26) regulation 3(1,2), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 3(1,2), Regulations on Polymetallic Sulphides (n 25) regulation 3(1,2). 
97 Regulations on Polymetallic Nodules (n 26) regulation 4(2), Regulations on Cobalt-rich Ferromanganese Crusts 

(n 24) regulation 4(2), Regulations on Polymetallic Sulphides (n 25) regulation 4(2). 
98 Regulations on Polymetallic Nodules (n 26) regulation 3(4)(c), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 3(4)(c), Regulations on Polymetallic Sulphides (n 25) regulation 3(4)(c). 
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straightforward and simple, especially compared to other types of deep seabed mining activities. 

For example, the procedure to get approval for exploration is much more complicated. It 

involves an analysis of the application, different Authority’s organs approvals and eventually a 

signed contract between the ISA and the explorer.99 

 

2.4.2 Exploration 

2.4.2.1 Definition 

It is the second type of deep seabed mining activities permitted in the Area. It was mentioned 

in Section 2.4 that until today 30 contracts were in force permitting various entities to 

commence exploration activities in the Area. It can be stated that exploration is the middle link 

between prospecting and exploitation - research of resources and commercial mining of 

resources, respectively. Neither the Convention nor the Agreement formulate a fully defined 

definition of which activities and actions are permitted in exploration. In the Mining Code, the 

Authority finalises a more precise definition. The Regulations on Polymetallic Nodules 

describes exploration as: 

 

the searching for deposits of polymetallic nodules in the Area with exclusive rights, the analysis of such 

deposits, the use and testing of recovery systems and equipment, processing facilities and transportation 

systems and the carrying out of studies of the environmental, technical, economic, commercial and other 

appropriate factors that must be taken into account in exploitation.100  

 

The definition has many differences from the previously analysed prospecting. It should be 

underlined that the definition includes that the explorer has ‘exclusive rights’ over the relevant 

mineral. It means that other entities cannot claim the same mineral type in the same location 

until the explorer has valid permit for exploration of the relevant mineral. The explorer has 

exclusive rights over the particular mineral in the exploration space. The explorer and its efforts 

to explore certain mineral are protected from other entities’ interference. Thus, the explorer can 

confidently invest in his exploration activities. 

In addition, the variety and scale of activities, which are permitted in the exploration, greatly 

increase comparing with prospecting. The notion of exploration includes ‘searching’ and ‘the 

analysis of such deposits’ which is also permitted under the prospecting activities. However, 

exploration goes even further. Besides, the explorer has the right to do all necessary steps to 

 
99 Regulations on Polymetallic Nodules (n 26) regulations 20-23, Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulations 22-25, Regulations on Polymetallic Sulphides (n 25) regulations 22-25. 
100 Regulations on Polymetallic Nodules (n 26) regulation 1(3)(b). 
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prepare for exploitation. Exploitation activities and related procedures will be discussed in 

Section 2.4.3. 

 

2.4.2.2 Procedure 

The applicant addresses its application as set out in Annex II of the Regulations to the Secretary-

General.101 The Secretary-General, as prescribed in Regulation 20 of Regulations on 

Polymetallic Nodules, has to send an acknowledgment of the receipt within 30 days and inform 

the Authority of the receipt and circulate information of general nature. The last obligation for 

the Secretary-General is to inform the LTC which will examine the application.102 Thereafter, 

the LTC will examine the application and if it finds that the application meets the requirements, 

it will recommend it to the Council for approval.103 Finally, the Council will consider the 

recommendation of LTC and in case the application will be approved, it will be prepared as a 

form of contract to sign.104  

 

2.4.3 Exploitation 

Neither the Convention nor the Agreement provide an exact definition of exploitation. The 

definition of exploitation is formulated in the Mining Code, the Regulations on Polymetallic 

Nodules describes exploitation as: 

 

the recovery for commercial purposes of polymetallic nodules in the Area and the extraction of minerals 

therefrom, including the construction and operation of mining, processing and transportation systems, for the 

production and marketing of metals.105 

 

The definition unveils that the activities permitted are generally focused on the recovery of 

minerals. All activities that are needed for recovery and preparation to sell fall under the 

description.  

As briefly mentioned before, no commercial exploitation is currently taking place in the 

Area. Nevertheless, there are signs that it will start soon.106 However, the ISA is working on a 

 
101 Regulations on Polymetallic Nodules (n 26) regulation 10(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 10(1), Regulations on Polymetallic Sulphides (n 25) regulation 10(1). 
102 Regulations on Polymetallic Nodules (n 26) regulation 21(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 23(1), Regulations on Polymetallic Sulphides (n 25) regulation 23(1). 
103 Regulations on Polymetallic Nodules (n 26) regulation 21(5), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 23(5), Regulations on Polymetallic Sulphides (n 25) regulation 23(5). 
104 Regulations on Polymetallic Nodules (n 26) regulation 23(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 25(1), Regulations on Polymetallic Sulphides (n 25) regulation 25(1). 
105 Regulations on Polymetallic Nodules (n 26) regulation 1(3)(a). 
106 Jaeckel (n 10) 18. 
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new draft regulation devised for exploitation of mineral resources of the Area.107 It is expected 

that it will bring some tangible results soon. 

 

2.4.4 Current status 

To this date, there are 30 contracts in force. It corresponds to 18 contracts for polymetallic 

nodules, 7 for polymetallic sulphides and 5 contracts for cobalt-rich ferromanganese crusts.108 

To have a better understanding of the magnitude of these activities it is convenient to convert 

it to plain numbers. The total area of the Area covered by one contract for exploration of 

polymetallic nodules cannot exceed 150.000 square kilometres109 while polymetallic sulphides 

can expand up to 10.000 square kilometres (comprised of 100 polymetallic sulphide blocks no 

greater than 100 square kilometres each)110 and cobalt-rich ferromanganese crusts exploration 

area can cover no more than 3.000 square kilometres (consisted of 150 cobalt crust blocks no 

larger than 20 square kilometres).111 Each single contract for exploration can cover large area 

of ocean floor.  

There are many areas that could be interesting for various entities in the Area. However, up 

to this point there are five main regions in which exploration activities have been permitted. It 

is mainly the Clarion Clipperton Fracture Zone, the Indian Ocean, the Mid-Atlantic Ridge, the 

Pacific Ocean and the South Atlantic Ocean.112 The Clarion Clipperton Fracture Zone will be 

discussed in more detail below, because it is the only zone in which a management plan has 

been created by the Authority. In 2012 the Council of the ISA has adopted an important decision 

which approved the environmental management plan for the Clarion Clipperton Fracture 

Zone.113 

The Clarion Clipperton Fracture Zone situated in the Pacific Ocean is considered to be the 

first area that will undergo development of the deep seabed mining as the most mineral deposits 

are there.114 The map illustrates areas that are already under exploration (multiple colours 

 
107 International Seabed Authority, ‘Draft regulations on exploitation of mineral resources in the Area’ (22 March 

2019) ISBA/25/C/WP.1. 
108 International Seabed Authority Website, Exploration Contracts < https://www.isa.org.jm/exploration-
contracts> accessed 24 August 2020. 
109 Regulations on Polymetallic Nodules (n 26) regulation 25(1). 
110 Regulations on Polymetallic Sulphides (n 25) regulation 12. 
111 Regulations on Cobalt-rich Ferromanganese Crusts (n 24) regulation 12. 
112 International Seabed Authority Website, Maps < https://www.isa.org.jm/maps> accessed 2 March 2020. 
113 Decision of the Council relating to an environmental management plan for the Clarion-Clipperton Zone (26 

July 2012) ISBA/18/C/22 (Decision on the Clarion-Clipperton Zone). 
114 International Seabed Authority, Legal and Technical Commission ‘Environmental Management Plan for the 

Clarion-Clipperton Zone’ (13 July 2011) ISBA/17/LTC/7 (Management Plan for the Clarion-Clipperton Zone) 

para 16. 
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depending on the contractor), reserved areas (yellow with a red border) and protected areas 

(blocks with grey tilt lines). It can be seen from the map below [Fig.1], that 15 entities are 

involved in exploration activities within the Clarion Clipperton Fracture Zone. In addition, there 

is a massive amount of reserved areas. The reserved areas are reserved mainly for the Enterprise 

(for joint ventures as modified by the Agreement115) and developing nations to use.116 

One of the main reasons to implement the management plan was to protect the fragile 

marine environment and unique marine ecosystems.117 The management plan for this area 

created nine areas of particular environmental interest or APEIs.118 In the map, protected areas 

are indicated as APEI-1 to APEI-9. One of the main objectives of the APEIs is to: 

 

Protect biodiversity and ecosystem structure and function by a system of representative seafloor areas closed 
to mining activities.119 

 

However, it is clear when looking at the map that protected areas are smaller in size than areas 

that are already under exploration or are reserved for exploration.  

Undoubtedly, the creation of the management plan for the Clarion Clipperton Fracture Zone 

and APEIs protect the fragile marine environment of the Area, but the size of protected areas is 

relatively insignificant in comparison to the magnitude of exploration activities taking place. 

 

Fig.1 

Image Source: International Seabed Authority Website, Maps 

 
115 Agreement (n 35) Annex Section 2(2). 
116 UNCLOS Annex III Art. 9. 
117 Management Plan for the Clarion-Clipperton Zone (n 114) para 35. 
118 Decision on the Clarion-Clipperton Zone (n 113) Annex. 
119 Management Plan for the Clarion-Clipperton Zone (n 114) para 39(a). 
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2.5 Main environmental threats and concerns 

The protection of the marine environment is an important part of the legal regime governing 

the Area. As it was discussed in the previous part, the magnitude of the current mining activities 

is immense. Thus, it can be agreed that deep seabed mining will potentially harm the marine 

environment.120  

The scale of deep seabed mining activities is bound to increase, as was indicated in part 2.4, 

as the number of contracts for exploration is rising. In addition, the exploitation activities 

possibly will start promptly.121 Consequently, the possible environmental harm and negative 

effect on the marine environment is bound to increase as well.  

Furthermore, it is evident that the technological development for the deep seabed mining is 

in process.122 Thus, with the development of new technologies, the current environmental 

threats and harm might be avoided in the future while at the same time new threats and harm 

will appear. Due to this uncertainty, it is relevant to address the threats and harm on the marine 

environment. The following part will focus on analysing the threats and harm of the current 

deep seabed mining activities on the marine environment and potential future environmental 

concerns. 

 

2.5.1 Current issues  

In their article Xue and Xu considered that the mining works will have a negative impact and it 

will result in some damage on maritime habitats and biodiversity.123 The different mining 

activities, for an example exploration or exploitation, will bring some harm on the marine 

environment. Deep seabed mining will certainly change the common conditions of the seclude 

marine environment in the Area.124  

The aforementioned authors analysed the previous mining tests that were conducted by the 

United States, Japan and Germany. All the tests were developed to measure and analyse changes 

and restoration patterns of the marine environment. The highest concern of these tests was the 

sediment.125 Sediment is: 

 

 
120 Rahul Sharma, ‘Deep-sea Mining: Current Status and Future Considerations’ in Rahul Sharma ed), Deep-Sea 

Mining: Resource Potential, Technical and Environmental Considerations (Springer 2017) 14. 
121 Jaeckel (n 10) 18. 
122 Xue and Xu (n 72) 172. 
123 ibid 174. 
124 Eva Ramirez-Llodra, ‘Deep-Sea Ecosystems: Biodiversity and Anthropogenic Impacts’ in Catherine Banet 

(ed), The Law of the Seabed Access, Uses, and Protection of Seabed Resources (Brill Nijhoff 2020) 57. 
125 ibid 172. 
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a soft substance that is like a wet powder and consists of very small pieces of a solid material that have fallen 

to the bottom of a liquid.126 

 

Further in the article it was elaborated that sediments will cause a high mortality rate of various 

organisms.127 In addition, other authors who focus directly on the sediment issue also stress that 

the harm of sediment will spread on the ocean floor. Sediment will cover areas in the proximity 

of the mining fields that will potentially bury various organisms living there, interfere with their 

breeding conditions and even contaminate their food sources.128 

However, sediment is not the sole source of harm to the marine environment. Xue and Xu 

underline that various types of harm will occur due to the deep seabed mining activities. 

Continuation of the mining activities will cause some directly localized damage to the 

environment and living organisms.129 In addition to the localized damage and sediment, the 

authors predict that the mining operations will have a strong impact on the marine environment 

due to underwater noise, underwater light and possible change in underwater temperature.130 

Therefore, the damage on the marine environment is and will be visible. The question is how 

to minimise it and how to avoid irreversible damage to the marine environment.  

The following part will discuss the managing system of the Area and the main actor and 

regulator of the Area – the ISA. The ISA is responsible for addressing all environmental 

concerns and reducing or avoiding possible environmental harm on the marine environment 

from deep seabed mining activities.131 In that regard, understanding of its structure and 

decision-making process is crucial.  

  

 
126 ‘sediment, n’ (Cambridge Dictionary) < https://dictionary.cambridge.org/fr/dictionnaire/anglais/sediment> 

accessed 8 March 2020. 
127 Xue and Xu (n 72) 174. 
128 Benjamin Gillard and others, ‘Physical and hydrodynamic properties of deep sea mining-generated, abyssal 

sediment plumes in the Clarion Clipperton Fracture Zone (eastern-central Pacific)’ (2019) Elem Sci Anth, 7(1), 5 
<https://www.elementascience.org/articles/10.1525/elementa.343/#> accessed 8 March 2020. 
129 Xue and Xu (n 72) 174. 
130 ibid 
131 Jaeckel (n 10) 116. 
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3. Managing Systems of the Area 

3.1 Introduction 

One of the fundamental principles governing the Area is the common heritage of mankind 

principle, which was discussed in Section 2.2.1. The principle implies that the Area and its 

resources belong to mankind as a whole. In addition, one of the principle’s core elements is 

common management. Consequently, it is of a great importance to enhance complete 

management of the Area.132  

The declaration that the Area is the common heritage of mankind in Article 136 of the 

UNCLOS created a necessity to decide who will be responsible for its management on behalf 

of mankind. The question was mainly answered in two articles of the UNCLOS. Article 156 of 

the Convention created the Authority and Article 137(2) declared that the ISA will manage the 

Area and its resources on behalf of mankind. 

 

3.2 The International Seabed Authority 

The ISA was created by the UNCLOS. Consequently, the Authority started to operate on the 

16th of November 1994, when the Convention came into force. The long-time which was needed 

for the UNCLOS to come into force and ISA start operating was mostly related to various 

disagreements between the states about Part XI. The stalemate was broken by creating the 

Agreement and modifying Part XI of the Convention, as was discussed in Section 2.2. Some 

modifications directly change the work of the ISA. 

The international community assigned important responsibilities to the Authority in the 

Convention. The UNCLOS bestows a wide mandate to the ISA to manage the Area and its 

resources. Consequently, the ISA is an international organisation which holds an international 

legal personality.133 Article 157(1) of the Convention states that the ISA has the responsibility 

to ‘organize and control activities in the Area, particularly with a view to administering the 

resources’ in the Area.  

The Area is rich with minerals and natural resources and its richness belongs to mankind. 

The ISA has a great responsibility to distribute its riches for the benefit of all.134 However, 

besides the Authority’s managing responsibilities, the ISA is responsible for the protection of 

the marine environment of the Area. The Authority has responsibilities to protect and preserve 

 
132 Jin Yongming, 'On Modern System of the Law of the Sea and China's Practice' (2018) 6 China Legal Sci 3, 11. 
133 UNCLOS Art. 176. 
134 UNCLOS Art. 137(2). 
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the marine environment of the Area.135 The ISA is the sole administrator of the Area and its 

resources. Thus, states can influence how the Area and its resources are managed only through 

the Authority and its legislation.  

The states’ capacities to become a member of the ISA and influence its organs’ activities 

are limited. The only opportunity for the states to become a member of the Authority is to sign 

the Convention and become a party to the UNCLOS. It should be underlined that in addition, it 

would signify that the state is becoming a party to the Agreement as well. Due to the fact that 

no party can be party only to the Agreement without being a party to the Convention and vice 

versa.136 In addition, it should be stressed that ipso facto all member states to the Convention 

(at the same time parties to the Agreement) are members of the ISA.137 Historically, the 

Agreement entailed that the states could have also been provisional members of the 

Authority.138 However, on the 16th of November 1998 such possibility ceased to exist.139 Each 

and every member of the Authority is fully bound by the full capacity of the Convention in 

particular by the Part XI and the Agreement.  

 

3.2.1 Organs of the ISA 

To fulfil its vast mandate, the Authority poses an extensive organisational structure. In addition, 

the existing organisational structure can be changed by the Authority to adjust it to existing 

needs. The ISA has the possibility to create new subsidiary organs if it found it is necessary.140 

To this date, there are five operating organs of the Authority. It consists of the Council, the 

Assembly, the Secretariat, the Technical and Legal Commission and the Financial Committee. 

It should be noted that the Convention designed two more organs of the ISA – the Enterprise141 

and the Economic Planning Commission as an organ of the Council.142 However, the 

Agreement modified the Convention’s provisions and they are not operating at the moment.143 

The functions of Enterprise were transferred to the Secretariat144 and the functions of the 

 
135 UNCLOS Art. 145. 
136 Agreement (n 35) Art. 4. 
137 UNCLOS Art. 156(2). 
138 Agreement (n 35) Art. 7 and Annex Section 1(12). 
139 Agreement (n 35) Art. 7(3). 
140 UNCLOS Art. 158(3). 
141 UNCLOS Art. 170(1). 
142 UNCLOS Art. 163(1)(a). 
143 Jaeckel (n 10) 91. 
144 Agreement (n 35) Annex Section 2(1). 
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Economic Planning Commission are handled by the LTC.145 Therefore, both organs will be 

discussed briefly. 

It could be considered that the Council and the Assembly are the main organs which hold 

the decision-making powers in the ISA while the rest are the supporting organs. Thus, the main 

attention will be on the Council and the Assembly as the principal organs. Furthermore, the 

precise role and influence of each of the organs will be discussed in the following subchapters.  

 

3.2.1.1 The Assembly 

The Assembly is the plenary organ of the Authority. Every member of the ISA has a seat in the 

Assembly146 and each member has one vote.147 Naturally for a plenary organ, it has powers to 

establish general policies within the competence of the Authority.148 The reasoning why the 

Assembly produces only general policies could be easily presumed. To assign day to day 

decisions for such a massive organ would mean that it would have tremendous difficulties in 

finding agreement between the significant number of various members. At the end it would 

hinder the whole work of the Authority. Moreover, it would mean that it would be exceptionally 

time consuming to get any decision taken. Thus, it would make the Authority inoperable.  

Jaeckel compares the Assembly to a ‘toothless tiger’. Due to its subordination to the 

Council.149 Such position is strengthened by the relevant provisions of the Agreement and the 

UNCLOS which grants strong powers to the Council. Any decision on any matter of the 

Assembly that the Council has competence or any administrative, budgetary or financial 

decision by the Assembly can only be approved based on recommendations of the Council.150 

The final decisions are still made by the Assembly, however, bottom line, the substantial part 

of decisions have to be first agreed by the Council.151 Thus, the role of the Assembly in decision-

making is significantly restrained while in fact the main powers are in the hands of the Council. 

 

 
145 Agreement (n 35) Annex Section 1(4). 
146 UNCLOS Art. 159(1). 
147 UNCLOS Art. 159(6). 
148 UNCLOS Art.160(1). 
149 Jaeckel (n 10) 92. 
150 Agreement (n 35) Annex Section 3(4). 
151 UNCLOS Art. 160(2). 
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3.2.1.2 The Council 

The Council is the executive organ of the Authority.152 It consists of 36 members that are elected 

by the Assembly.153 The candidates for the Council are selected in a specific way which 

corresponds to the specificities of the deep seabed mining. There are five different groups from 

which members of the Council are selected. 

1. Four members are selected from the biggest consumers and importers of the relevant 

minerals. In addition, one of the members has to be from the Eastern European region 

with the largest economy and one seat is reserved for a state of the biggest economy at 

the entry into force of the Convention.154 If the United States had signed the Convention, 

it would have had a guaranteed seat in the Council.155 

2. Four members are chosen from the eight biggest investors into the seabed mining 

activities.156 

3. Four of the biggest net exporters of relevant minerals including two developing states.157 

4. Six seats are reserved for developing states representing special interests such as large 

populations, land-locked states or geographically disadvantaged, island states etc.158 

5. 18 members are chosen by the principle of equitable geographical distribution of the 

whole Council.159 

 

It should be noted that non-members of the Council can also participate in the Council meetings. 

Any member of the Authority can participate in the meetings; however, they do not have voting 

rights.160 It ensures that other members could participate and follow up the work of the Council 

closely. 

The member’s selection is strongly based on geographical representation. Nevertheless, first 

three groups represent the commercial side of the Authority and its activities. Twelve members 

of the Council represent the richest and economically strongest countries. Thus, it could be 

presumed that one fifth of the Council members is especially interested in the economic 

 
152 UNCLOS Art. 162(1). 
153 Agreement (n 35) Annex Section 3(15). 
154 Agreement (n 35) Annex Section 3(15)(a). 
155 Jaeckel (n 10) 94. 
156 Agreement (n 35) Annex Section 3(15)(b). 
157 Agreement (n 35) Annex Section 3(15)(c). 
158 Agreement (n 35) Annex Section 3(15)(d) 
159 Agreement (n 35) Annex Section 3(15)(e). 
160 International Seabed Authority, ‘Rules of Procedures of the Council of the International Seabed Authority’. 

Rule 74. 
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potential of the deep seabed mining activities and probably less interested in potential 

environmental harm.  

However, no matter from which group the member was elected, it can hardly determine its 

voting patterns as a member of the Council. Therefore, members of certain group can easily 

vote in favour of the Council decisions that are favourable for other members of the group. 

Especially considering the vast variety of questions that the Council is enabled to decide on by 

the Convention. 

 

3.2.1.2.1 Competences 

Article 162 of the UNCLOS defines the vast powers and competences of the Council which 

were modified and, in some instances, increased by the Agreement. In general, the Council has 

authority to exercise supervision, law-making competences, compliance, etc.161 In particular, 

the provision enables the Council to decide over approval of work plans in the Area, exercise 

control over activities in the Area, and issue emergency orders for environmental protection.162 

In the Agreement the Council was entrusted with a capacity to elaborate and adopt the Mining 

Code.163 In addition, the Council decides when the Economic Planning Commission will start 

to function.164 Moreover, the Council will initiate the start of Enterprise after receiving 

application for a joint-venture operation.165 Jaeckel even concludes that the Council is the main 

decision-making body in the ISA.166 Taking into consideration all the competences granted to 

the Council, it is evident that the Council is the central body of the Authority. 

 

3.2.1.3 The Legal and Technical Commission 

The LTC is one of two subsidiary organs of the Council with the Economic Planning 

Commission.167 It is an advisory body for the Council. The LTC currently has 30 members 

which have extensive expertise in a variety of fields.168 Article 165 of the UNCLOS defines 

that the members should have expertise in mineral mining, oceanology, protection of the marine 

environment, or economic or legal matters relating to ocean mining and related fields. It should 

be noted that the experts serve in an honorary capacity and they have other interests and work 

 
161 UNCLOS Art. 162. 
162 UNCLOS Art. 162(2)(j, l, w). 
163 Agreement (n 35) Annex Section 1(15). 
164 Agreement (n 35) Annex Section 1(4). 
165 Agreement (n 35) Annex Section 2(2). 
166 Jaeckel (n 10) 93. 
167 UNCLOS Art. 163(1). 
168 International Seabed Authority Website, the Legal and Technical Commission < 

https://www.isa.org.jm/authority/legal-and-technical-commission> accessed 10 March 2020. 
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obligations outside the LTC.169 Consequently, the LTC meets rarely: only twice a year for two 

weeks before annual Authority’s sessions.170 Nevertheless, the duties attributed to the LTC by 

the UNCLOS are excessive.  

Article 165(2) of the UNCLOS defines the main tasks of the LTC as a subsidiary body. The 

functions that are extremely important are as follows: the LTC is responsible for the 

examination of the new applications for the exploration and the exploitation activities. The 

Council makes its decision based on LTC recommendation.171 The LTC is also responsible for 

preparation of assessments of the environment concerns of the activities in the Area and even, 

if requested by the Council, the surveillance of such activities.172 In addition, the LTC can 

produce recommendation on environmental protection matters and even is responsible for the 

preparation of the Mining Code.173 Moreover, the Agreement obligates the LTC to carry 

functions of the Economic Planning Commission until the first plan for exploitation or decision 

by the Council.174 It should be noted that, as a general rule, meetings of the LTC are closed to 

public.175 Considering the importance of the LTC activities, there is an important emphasis on 

transparency in its decisions. Thus, it is concerning that the meetings of the LTC are not open 

and it is complicated to scrutinise its work for public or academia. 

To conclude, the LTC has vast competences and many Council’s decisions are based on its 

recommendations. Therefore, the main part of technical work is done by the LTC and the 

Council adopts their decisions based on the LTC exertions.176 Hence, it can be stated that the 

LTC is the engine of the Council activities. However, the final decision is still made by the 

Council. 

 

3.2.1.4 The Finance Committee 

Though establishment of the Finance Committee was not anticipated in the Convention, the 

Finance Committee was established by the Agreement.177 It consists of 15 members that are 

elected for a term of five years with re-election possibility.178 

 
169 Jaeckel (n 10) 291. 
170 International Seabed Authority Website, the Legal and Technical Commission < 

https://www.isa.org.jm/authority/legal-and-technical-commission> accessed 16 June 2020. 
171 Agreement (n 35) Annex Section 3(11) 
172 UNCLOS Art. 165(2). 
173 UNCLOS Art. 165(2)(e, f). 
174 Agreement (n 35) Annex Section 1(4). 
175 International Seabed Authority, ‘Rules of Procedure of The Legal and Technical Commission’ rule 6. 
176 Jaeckel (n 10) 97. 
177 Agreement (n 35) Annex Section 9(1). 
178 Agreement (n 35) Annex Section 9(1, 4). 
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The competences conveyed to the Finance Committee are essential when it comes to 

financial questions of the Authority, e.g., the Assembly or the Council has to base their 

budgetary and financial decisions on the recommendations of the Finance Committee.179  

 

3.2.1.5 The Secretariat 

The Secretariat plays a significant role in the ISA’s structure, it facilitates the work of the 

Authority by providing administrative services.180 The Secretariat is comprised of the 

Secretary-General and other necessary staff members.181 As of today, there is approximately 45 

staff members in the Secretariat including drivers, librarians, and other assistants.182 Moreover, 

the Secretariat is divided into four units: the office of the Secretary-General; the office of 

Environmental Management and Mineral Resources; the office of Legal Affairs; and the office 

for Administrative Services.  

 

3.2.1.6 The Economic Planning Commission 

As mentioned earlier in 3.2.1.3 the Economic Planning Commission (hereafter – EPC) is one 

of two subsidiary organs of the Council and it is currently not operating. One of the main 

functions of the EPC is to follow economic trends and factors of the deep seabed mineral, as 

well as to emphasise and support developing states which are engaged in the deep seabed 

mining.183 Subsequently, the EPC will prepare recommendations for the Council on the 

economic trends. 

The Agreement embedded that the functions of the EPC are handled by the LTC until the 

Council will decide differently or until the first work plan for exploitation will be approved.184 

 

3.2.1.7 The Enterprise 

The Convention created the Enterprise as an organ of the Authority which is directly involved 

in the deep seabed mining and in ‘the transporting, processing and marketing of minerals 

 
179 Agreement (n 35) Annex Section 3(7). 
180 UNCLOS Art. 166 and 167. 
181 UNCLOS Art. 166(1). 
182 International Seabed Authority Website, Secretariat <https://www.isa.org.jm/secretariat> accessed 2 September 

2020. 
183 UNCLOS Art. 164(2)(b). 
184 Agreement (n 35) Annex Section 1(4). 
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recovered’.185 In short, the Enterprise is considered to be the ISA’s ‘mining arm’.186 Thus, the 

Enterprise should be an organ through which the Authority would be engaged into the deep 

seabed mining by itself. Therefore, it would add another important function to the ISA – direct 

engagement in deep seabed mining activities.  

The importance of the Enterprise and its functions is clear in the UNCLOS. Separate Annex 

IV and a high amount of provisions dedicated to the Enterprise indicates that the Enterprise was 

an important part of legal framework for the Area. It is evident that a lot of focus was devoted 

to the Enterprise and its functions. However, the legal framework of the Enterprise was strongly 

modified by the Agreement. 

The most important modification - Section 2(1) of Annex of the Agreement indicates that 

the tasks of the Enterprise will be accomplished by the Secretariat of the ISA. The Enterprise 

should start operating after the first approval of work plan for exploitation or after application 

for joint venture with the Enterprise.187  

Other important changes were related to the way the Enterprise will conduct its operations. 

The Agreement specifies the Enterprise is permitted to initially engage into deep seabed mining 

activities on joint ventures basis and, in addition, under sound commercial principle.188 It means 

that the Enterprise cannot initiate deep seabed mining by its own. Furthermore, there is no 

specific advantage of the Enterprise while negotiating possible cooperation for joint venture 

compared to other entities. It could be considered that the Enterprise became an even weaker 

player in the market compared to other entities.  

In addition, after the Agreement, the state parties have no obligation to fund any operation 

of the Enterprise.189 Besides, the Enterprise loses any advantage to gain deep seabed mining 

technology. Any transfer of technology should be based on fair commercial terms.190  

In conclusion, after a series of modifications in the Agreement, the Enterprise became like 

any other entity that would be engaged in the deep seabed mining. It could be argued that in 

some cases it became even more disadvantaged. It is uncertain whether the Enterprise will start 

to operate and how.191 Consequently, it can become the first historical organ of the ISA. 

 

 
185 UNCLOS Art. 170(1). 
186 Joanna Dingwall, ‘Commercial Mining Activities in the Deep Seabed beyond National Jurisdiction: the 

International Legal Framework‘ in Catherine Banet ed), The Law of the Seabed: Access, Uses, and Protection of 

Seabed Resources (Brill Nijhoff 2020) 143. 
187 Agreement (n 35) Annex Section 2(2). 
188 Agreement (n 35) Annex Section 2(2). 
189 Agreement (n 35) Annex Section 2(3). 
190 Agreement (n 35) Annex Section 5(1)(a). 
191 Jaeckel (n 10) 100. 
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3.2.2 The legislative power of ISA 

The mandate of the ISA is generally defined in Article 157(1) of the UNCLOS which indicates 

that the Authority is responsible for organising and controlling activities in the Area, 

particularly administrating the resources. Following Article 157(2) which indicates that the ISA 

has a mandate expressly convert to it by the Convention and the Agreement, but also the 

Authority has additional incidental power which is consistent with the UNCLOS. The 

aforementioned provision is strengthened in the Agreement which repeatedly states that the ISA 

has incidental powers which are necessary to exercise its powers and functions in respect of the 

activities in the Area.192 Therefore, the ISA has authority to regulate activities in the Area and 

manage resources. 

In the light of its mandate ISA has competence to adopt various rules, regulations and 

recommendations.193 Firstly, the Authority can adopt acts relating to its own financial 

supervisor and administrational structure.194 Secondly, ISA is responsible for creation of the 

benefit sharing system generated from commercial deep seabed mining. This includes the 

adaptation of standards for ‘equitable sharing of financial and other economic benefits’ coming 

from deep seabed activities and also criteria for contribution and payment originating from 

Article 82 - the exploitation of non-living resources from the continental shelf beyond 200 

nautical miles.195 Thirdly, legislative capacities to adopt regulations for various entities which 

are involved in the deep seabed mining activities in the Area. It relates to prospecting, 

exploration and exploitation of resources in the Area.196 The rules relating to mentioned 

activities in the Area also contain possibility to create obligations to ensure the protection of 

the marine environment, preservation of human health and rules of installation and removal of 

installations that are pursuing mining activities in the Area.197 

It should be reminded that besides regulations which will be discussed in part 3.2.4, the ISA 

can produce non-binding recommendations as well. Nevertheless, its value should be not 

underestimated. Recommendations are guidance of technical or administrative nature for 

contractor prepared by the LTC.198 Recommendations are non-binding and contractors are 

required only to: 

 
192 Agreement (n 35) Annex Section 1(1). 
193 Harrison (n 1) 122. 
194 UNCLOS Art. 160(2)(f)(ii) and 162(2)(o)(ii). 
195 UNCLOS Art. 160(2)(f)(i) and 162(2)(o)(i). 
196 UNCLOS Art. 160(2)(f)(ii), 162(2)(o)(ii) and Annex III Art. 17. 
197 UNCLOS Art. 145, 146 and 147. 
198 Regulations on Polymetallic Nodules (n 26) regulation 39(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 41(1), Regulations on Polymetallic Sulphides (n 25) regulation 41(1). 
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observe, as far as reasonably practicable, any recommendations which may be issued from time to time by the 

Legal and Technical Commission.199 

 

The requirement for contractors is vague and there is no indication in the provisions that would 

make these recommendations important or notable. The formulation of the provision ‘as far as 

reasonably practicable’ indicates a wide margin of appreciation for contractors to decide 

whether to apply or not to apply recommendations. Harrison noted that recommendations 

indicate what the Authority expects from contractors, additionally the LTC is the same body 

which adopts recommendations and also preliminary decisions whether contractors are 

fulfilling their obligations under the UNCLOS.200 Thus, the contractors have strong incentives 

to follow recommendations even when they are not binding in nature. 

In conclusion, the ISA creates rules, regulations and recommendations which form a 

fundamental legal framework for the deep seabed mining in the Area. In combination with the 

UNCLOS’ provisions it creates a legal base which regulates activities in the Area and protect 

marine environment. Furthermore, on one hand, the essential feature of these regulations is that 

they are binding member states without additional consent.201 On the other hand, 

recommendations might be non-binding, but there are obvious indications that the 

recommendations should be followed.  

 

3.2.3 The creation of the new regulations 

The essential part of the ISA’s work is the decision-making and new legislation. Small aspects 

of various procedures as well as interactions between different ISA organs were mentioned in 

the previous Section. However, it is important to take a closer look at the Authority’s main 

decision-making procedure and address specific interactions between different organs of the 

Authority to form a full picture. Thus, the procedure of new bidding regulations’ creation must 

be addressed. This procedure is essential and the main one in creating legal framework for the 

deep seabed mining and in creating protection for the marine environment as well.  

As indicated before, the LTC plays an essential role in both the new regulation creation and 

in recommendation creation procedures. Article 165(2)(f, g) indicates that the LTC is 

responsible for formulating the Mining Code. The LTC is the main actor in creating new 

 
199 Regulations on Polymetallic Nodules (n 26) Annex IV Section 13(2)(e), Regulations on Cobalt-rich 

Ferromanganese Crusts (n 24) Annex IV Section 13(2)(e), Regulations on Polymetallic Sulphides (n 25) Annex 

IV Section 13(2)(e). 
200 Harrison (n 1) 141. 
201 ibid 124. 
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regulation. It should be noted that the general obligation is that all decisions in the ISA should 

be by consensus.202 However, the Agreement and the UNCLOS in some instances allow certain 

exceptions. If the consensus is not possible between the LTC members, the approval of a draft 

regulations by the LTC can be made by the majority of the members present and voting.203 

After the stage when the draft regulations are prepared and agreed by the LTC, the Council 

reviews the draft and approves it with possible amendments while considering 

recommendations by the LTC.204 Thus, at this stage, the member states typically analyse the 

draft and give their own input.205 It should be noted that the Council can approve the draft only 

by reaching a consensus.206 Contrary to the LTC, neither the Convention or the Agreement 

provide any exceptions of the consensus rule. The consensus in this case means that there is no 

formal objection on the matter.207 The only tool provided by the UNCLOS to facilitate the reach 

of consensus is ‘a conciliation committee’. The committee, in the case of a formal objection, 

would try to solve the differences and make a suggestion that could be adopted by consensus.208 

However, if such an initiative bears no fruit, there is still no possibility to evade the consensus 

requirement. Therefore, member states can easily block the draft regulations by a formal 

objection. Nevertheless, if the draft regulations are adopted by the Council it starts to be applied 

provisionally.209 It means that it is already applicable until will be fully adopted by the 

Assembly. 

Following the adaptation of the Council, the draft regulations have to be approved by the 

Assembly.210 The Assembly has a choice to return the draft to the Council if it does not agree 

with the decision of the Council and the Council shall re-evaluate the question and 

reconsider.211 However, it should be noted that after the Council’s approval, the draft 

regulations are already provisionally applicable. The Assembly’s decision to return it to the 

Council does not have legal consequences on its provisional validity, they are still valid.212 

Finally, for the draft to be approved by the Assembly – the consensus is once again needed as 

the general rule defines. However, the Assembly can approve the draft without the consensus 
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206 UNCLOS Art. 161(8)(d). 
207 UNCLOS Art. 161(8)(e). 
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by two thirds majority of members that are present and voting.213 Thus, the requested majority 

for the approval is lower than requested from the Council. 

In conclusion, the creation of new regulation is challenging and most of the organs of the 

Authority take part in it. Nevertheless, different organs have different impacts on the final 

decision. The Assembly, the plenary organ of the Authority, has little impact on the final 

decision while the Council and the LTC are the main participants in this procedure. 

 

3.2.4 Environmental mandate 

The general mandate of ISA was reviewed in Section 3.2.3. As mentioned, a significant part of 

the Authority’s mandate relates to the protection of the marine environment and preservation 

of the Area. General environmental protection provisions and specific provisions devised to 

protection of the Area created by the Convention were discussed in Section 2.3.3. In the same 

Section the Mining Code was introduced - the main piece of legislation created by the 

Authority. Nevertheless, the exact environmental protection mandate devised for the ISA was 

not addressed. Considering the objectives of the thesis, it is relevant to comprehensibly analyse 

environmental mandate of the Authority. 

Part XII of the Convention devises the general legal framework for the marine 

environmental protection. While Part XI of the UNCLOS addresses specific needs of the marine 

environment protection in the Area. In that regard, Article 145 should be mentioned. The 

provision explicitly specifies the ISA as the main subject of this provision. The Authority is 

required to adopt regulations to: 

 

(a) the prevention, reduction and control of pollution and other hazards to the marine environment, including 

the coastline, and of interference with the ecological balance of the marine environment, particular attention 

being paid to the need for protection from harmful effects of such activities as drilling, dredging, excavation, 

disposal of waste, construction and operation or maintenance of installations, pipelines and other devices 
related to such activities;  

(b) the protection and conservation of the natural resources of the Area and the prevention of damage to the 

flora and fauna of the marine environment. 

 

The indicated provision provides guidelines on what type of regulations should be adopted in 

order to protect and preserve the marine environment from pollution, as well as to prevent 

damage to the flora and fauna of the marine environment. Nevertheless, in Article 145 there is 

only a fraction of regulations that could be adopted by ISA. The Annex III of the UNCLOS 

further elaborates on what type of regulations can be adopted by the Authority. The Annex III 
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includes a non-exhaustive list of possibilities that relates to protection of the environment from 

harm directly coming from deep seabed mining activities sites or related processing activities 

above sites.214 Therefore, the Authority possesses a wide non-exhaustive mandate to regulate 

deep seabed mining activities to protect and preserve the marine environment by producing 

regulations as described in Section 3.2.4.  

It is worth mentioning that the mandate to protect the marine environment includes a power 

of the Authority to issue emergency orders in case of a potential serious harm on the marine 

environment.215 It is elaborated further in the Mining Code and its regulations. Briefly, in case 

of an incident that inflicted, is still inflicting or might inflict serious damage to the marine 

environment the contractor is under obligation to inform the ISA about the situation. 

Consequently, the Secretary-General informs all relevant entities, institutions, organisations, 

and the Council then the Council can issue emergency orders on the matter with 

recommendations of the LTC. While decision is pending the Secretary-General should take 

immediate temporary measure which is reasonable and practicable for the accident that 

occurred.216 Thus, in addition to its vast marine environment protection mandate the Authority 

plays an important role in accident management and immediate response. It could be considered 

as a very logical practice as the ISA possibly possesses the most excessive amount of 

knowledge about the Area and its processes. Consequently, it is in the best position to select 

the most appropriate plan of handling possible accidents and minimising harm on the marine 

environment. 

The importance of ISA’s environmental mandate is underlined in the Agreement as well. 

The Agreement does not specifically modify the environmental mandate but instead - 

strengthens it. The Agreement emphasizes the first and foremost the most important tasks that 

the Authority should concentrate on before the first work plan for exploitation will be approved. 

The ISA should focus its requirement to create regulations that implements standards for the 

protection and preservation of the marine environment in the Area.217 In addition, other initial 

tasks included in the Agreement emphasise the marine environment protection as well. For 

example, the ISA needs to follow up on the marine technology growth when it comes to the 

deep seabed mining and in particularly technology that relates to the marine environment 

 
214 UNCLOS Annex III Art. 17(2)(f). 
215 UNCLOS Art. 162(2)(w). 
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protection.218 Thus, the development of environmental mandate is an important part of 

Authority’s focus. 

The Authority has a vast environmental mandate to protect and preserve the marine 

environment in the Area. The ISA can create various regulations for the protection of the marine 

environment when there is necessity. 

 

3.2.4.1 Marine scientific research 

Another important point, that must be addressed in regards of the environmental mandate of 

ISA, is the marine scientific research. While it does not constitute a part of the marine 

environmental protection or environmental mandate, the marine scientific research is an 

essential tool to ensure it. The gathering of the vital data about the Area and its processes is 

necessary to create regulations that are suitable and effective to protect marine environment of 

the Area. Without having enough information about various marine processes in the Area it is 

unlikely that the measures for reduction and control of the pollution from deep seabed mining 

activities will be effective and the expected outcome will be reached.  

Article 143(2) of the Convention enables the ISA to engage in scientific research of the 

marine environment by itself and also by being a party in a contractual relationship for this 

reason. In addition, the Authority is supposed to encourage scientific research in the Area and 

spread results when possible. Furthermore, the Agreement emphasises on the marine scientific 

research as well. As one of the priorities the Authority should focus before exploitation starts 

is to stimulate marine scientific research, gather results and share it.219 Consequently, it is 

evident that the ISA can engage into scientific research by itself, but it should encourage other 

entities to conduct marine scientific research in benefit for all as well. It could be reasoned that 

the need to encourage other entities to engage into research is chosen considering that no single 

entity has enough resources to research the whole Area alone. While the Authority should be a 

central figure of deep seabed marine scientific research, it cannot be the only one. 

In practice, the Authority is engaged into marine scientific research mainly in two ways: it 

obligates contractors to gather the environmental baseline data at mining areas and support 

financially research initiatives of other entities as well as technical studies and workshops 

organisation.220 The first type of engagement into marine scientific research by the ISA could 

be difficult to be considered as fulfilment of its obligations under the Convention and the 
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Agreement. It is supposedly more of a transfer of its obligations to other entities and discharging 

its own obligations. 

The Mining Code requires that the application for the exploration contract would include a 

program for baseline studies which will be a starting point in measuring the potential 

environmental impact on the marine environment.221 Furthermore, contractors are obligated to 

gather baseline data and establish it that the effects of its mining program could be assessed.222 

In addition, before the commencement of exploration activities contractor has to provide the 

Authority with relevant data that could be used to establish environmental baseline.223 The 

Mining Code obligates contractors to fully engage into marine scientific research from 

planning, to conducting, to gathering relevant data and then transferring it to the ISA. It should 

be noted that ISA is lacking baseline data, which has negative effects towards the ISA 

capabilities to produce substantial future exploitation regulations.224 It can be anticipated that 

the lack of data will be reduced in the future as more entities will engage in deep seabed mining 

activities and technologic advancement will permit them to gather new information in a more 

simplistic manner. 

The second type of engagement into marine scientific research could be called an external 

financing. The Authority once again does not engage into marine research directly but allocates 

its financial resources and support for entities who are willing to research deep seabed area and 

contribute to exploration of the Area. In that regard, the Endowment Fund could be mentioned 

as one of the ISA’s initiatives to support researchers from developing countries.225 As it was 

noted by Jaeckel, the collaboration with other marine scientific research entities can be 

beneficial to increase research capacities and productivity, but it is questionable whether the 

Authority is efficiently using its scientific research mandate to its full capacity and not passively 

waiting until other entities will initiate marine scientific researches.226  

In conclusion, the ISA is still strongly contributing to exploration of the Area even without 

engaging directly and actively initiating the scientific research. Nevertheless, the Authority is 
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still not using its mandate in marine scientific research fully which could be enhanced in the 

future. 

 

3.2.4.2 Future of ISA in marine scientific research 

Section 3.2.5.1 further elaborates on discussing the scientific research mandate of ISA and its 

early approach towards marine scientific research. To have a full picture, it is worth mentioning 

certain recent initiatives and plans by the Authority in relation to its marine scientific research 

mandate which could lead to a more active role of ISA in marine scientific research in the year 

ahead. 

In 2019, the Assembly decided upon a strategic plan for the ISA for period of 2019-2023 

(hereafter – the Strategic plan227). Without incorporating various aspects of the ISA’s future 

strategy, the plan includes a part dedicated to the marine scientific research. Strategic direction 

4 of the plan is focused on promotion and encouragement of marine scientific research which 

emphasizes the need to strengthen alliances and partnerships in order to improve the capacities 

of scientific research. In addition, in 2019 the Authority launched the DeepData database where 

all the data collected from contractors and other sources is publicly available, but the data covers 

around 1 per cent of the Area.228 It shows that marine scientific research initiatives are an 

important part of its mandate and it is an significant part of its future development.  

In conclusion, the ISA is intended to enhance marine scientific research in the Area and 

new positive initiatives are already visible. However, a lot of efforts and contribution are still 

needed to gather sufficient amount of data about the Area and its processes. Nonetheless, the 

Authority is still focused on promoting marine scientific research ideas and making results 

available for public. 

 

3.3 Dispute settlement 

The managing activities of the ISA and its legislation regulates behaviour of everyone involved 

in the deep seabed mining activities. This subchapter is devised to analyse which dispute 

settlement mechanism can be used if a dispute arises in the context of the Authority’s activities 

or related to the deep seabed mining.  

 
227 Decision of the Assembly of the International Seabed Authority relating to the implementation of the strategic 

plan for the Authority for the period 2019–2023 (24 July 2019) ISBA/25/A/15. 
228 International Seabed Authority Website, Press release <https://www.isa.org.jm/node/19320> accessed 5 June 

2020. 
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The UNCLOS devised a special dispute resolution mechanism for this type of disputes. The 

Convention established the Seabed Disputes Chamber229 that is composed of 11 members 

elected for the judges of the Tribunal.230 However, the Chamber should not be considered as a 

typical chamber in other disputes settlement institutions. As judge Tuerk stated, it is a ‘tribunal 

within a tribunal’.231 The Chamber is an independent international body.232 It was entrusted 

with extensive jurisdiction over large variety of disputes relating to activities in the Area.233 

However, there has not been any contentious cases attributed to the Chamber, nevertheless one 

advisory opinion was produced.234  

The jurisdiction of the Chamber includes disputes between member states in relation of the 

interpretation of Part XI of the UNCLOS235 in addition to the disputes between member states 

and the Authority.236 Furthermore, the jurisdiction of the Seabed Disputes Chamber is expanded 

to contractors237 and even for the prospecting contractors.238 From the jurisdiction of the Seabed 

Disputes Chamber, it should be underlined that the Seabed Disputes Chamber jurisdiction also 

includes private entities who engaged in the deep seabed mining. It might not be rare for an 

international dispute settlement body to include private entities; however, it is the most common 

for investment or human rights issues.239  

In addition to the jurisdiction over various disputes, the Chamber can deliver advisory 

opinions when requested by the Council or the Assembly relating to legal issues within their 

competence.240 However, it has been requested only once. It should also be underlined that the 

Seabed Disputes Chamber has no jurisdiction when it comes to the Authority and its mandate. 

It is forbidden for the Seabed Disputes Chamber to decide whether any rule or regulation of the 

ISA is in breach of the Convention’s provisions.241 Such regulation indicates that the Chamber 

is excluded from influencing the work of the Authority and at the same time having impact on 

the development of deep seabed mining legal framework. Thus, there is no judicial body that 

observes the validity of ISA’s work. 

 
229 UNCLOS Art. 186. 
230 UNCLOS Annex VI Art. 35(1). 
231 Helmut Tuerk, ‘The Contribution of the International Tribunal for the Law of the Sea to International Law’ 

[2007] Penn State International Law Review: Vol. 26: No. 2. 289, 296. 
232 Ibid. 
233 UNCLOS Art. 187. 
234 Harrison (n 1) 112. 
235 UNCLOS Art. 187(a). 
236 UNCLOS Art. 187(b). 
237 UNCLOS Art. 187(c). 
238 UNCLOS Art. 187(d). 
239 Jaeckel (n 10) 112. 
240 UNCLOS Art. 191. 
241 UNCLOS Art. 189. 
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It should be noted that the Convention permits certain types of disputes, which could be 

submitted to the Seabed Dispute Chamber, to other chambers or commercial arbitration. Article 

188 of the UNCLOS states that disputes between states can also be submitted to an ad hoc 

chamber or to other chambers of the Tribunal; and disputes related to interpretation or 

application of contracts should be submitted to commercial arbitration.242 That indicates that 

part of the disputes that the Chamber has jurisdiction for could be submitted and analysed by 

other chambers or arbitration.  

It is worth considering that until the commercial deep seabed mining activities and 

exploitation will commence the Seabed Dispute Chamber is unlikely to have contentious cases. 

Nevertheless, it is highly likely that in future after the exploitation start the Seabed Dispute 

Chamber and commercial arbitration will have to decide upon many issues and disputes.243  

In conclusion, the Seabed Disputes Chamber is specifically created to deal with the deep 

seabed disputes. Consequently, it possesses vast jurisdiction for disputes originated from deep 

seabed mining activities as well as the competence to deliver advisory opinions. However, its 

jurisdiction in some instances is not exclusive and other chambers or commercial arbitration 

could decide on the matter if a dispute occurred.  

 

3.4 Conclusions 

The management system of the Area created by the Convention and the Agreement places all 

responsibilities on the Authority to manage and administrate the Area. Consequently, the ISA 

possesses an elaborated structure with subsidiary organs and even organs that might be 

operational in the future when exploitation starts.  

The Enterprise situation rises the most concern in the organisational structure of the 

Authority. It could be presumed that the role of the Enterprise was to enable the principle of the 

Common Heritage of the Mankind to its fullest potential by establishing an entity that would 

be directly involved in deep seabed mining activities on behalf of mankind. Nevertheless, the 

changes implemented by the Agreement and the current situation rise serious concerns whether 

this organ will start to operate. 

In this Chapter, the interchanging power relationships between the organs and their roles in 

the legislation procedures were analysed. The main decisive powers are concentrated between 

 
242 UNCLOS Art. 188. 
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the LTC and the Council while strangely the plenary organ – the Assembly has limited influence 

for the final result.  

In addition, an emphasis was given to the ISA’s environmental mandate and scientific 

research as well. Extensive marine scientific research is necessary for further development of 

the deep seabed mining regime. Nevertheless, it was observed that to the day the Authority is 

not engaging in the marine scientific research by itself but only encouraging other entities to 

conduct research. It indicates that the ISA is not using its full potential and it potentially has 

negative effects for the development of the deep seabed regime. 

This Chapter intended to give a general overview of the organisational and procedural 

structure of the management regime of the Area. It is a complicated system that possesses less 

typical division of powers. Nevertheless, it has an extensive mandate to manage the Area in 

which full usage will be seen in the future. The next Chapter will address the international 

environmental principles that the legal framework and the current work of the ISA will be 

measured upon.  
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4. International Environmental Law Principles  

4.1 Introduction  

In a general sense, a principle is ‘a basic idea or rule that explains or controls how something 

happens or works’.244 Consequently, the international environmental law principles are general 

ideas of how the environment should be managed and protected. They play an important role 

of which the significance is difficult to measure. They create a base from which the exact rights 

and obligations can be created.245 In addition, the principles are often used to interpret 

discrepancies in legal texts.246 Therefore, their existence is indispensable. 

As environmental protection and economic development have complicated relationships 

and in some instances environmental protection may be considered as a hindrance for economic 

development247 it can be presumed that some states have difficulties in accepting and agreeing 

to be bound by international environmental norms and principles. For instance, the United 

States initiated withdrawal from one of the important environmental treaties to date which will 

enter into force on the 4th of November 2020.248 Thus, considering the difficulty for some states 

to agree to be bound by international environmental treaties, the most of the international 

environmental principles were initially adopted as part of non-binding instruments. Over time 

some of the principles have gained a more significant legal value and many of them are in the 

Rio Declaration on Environment and Development (hereafter – Rio Declaration249).  

The Rio Declaration, which is a non-binding document, contains 27 principles and only a 

few principles have gained a customary status250 meaning they are binding upon states 

regardless of their consent.251 For example, principle 2 of the Rio Declaration has status of a 
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Annex I, Rio Declaration on Environment and Development, A/CONF.151/26 (Vol I). 
250 Philippe Sands and others, Principles of International Environmental Law (4th edn Cambridge University Press 

2018) 41. 
251 Anders Henriksen, International Law (2th edn Oxford University Press 2019) 24. 

https://dictionary.cambridge.org/fr/dictionnaire/anglais/principle


59 
 

customary norm.252 There are many more significant principles in the Rio Declaration that were 

a starting point for the development of environmental law.253 

Subsequently, the legal importance of international environmental principles should not be 

underestimated. They provide guidelines for environmental protection and a base on how 

certain provisions should operate. In addition, it should be noted that some of the international 

environmental principles have international customs status. 

 

4.2 Two important environmental principles 

In the following Sections two international environmental principles, the PP principle (Section 

4.2.1) and the EIA principle (Section 4.2.2) will be analysed. Firstly, they are chosen since these 

international environmental principles are widely recognised by states.254 And secondly, both 

principles apply early under scientific uncertainty255 which is important, in the view of this 

thesis, for the current stage of deep seabed mining.  

The focus of this thesis is to discuss the functioning of the two principles which are essential 

for the protection of the marine environment during the preparation phase and when the full-

scale commercial mining activities have not begun. It is considered that such approach is the 

most relevant to the current circumstances when the exploitation activities still have not started 

and there is no commercial mining in the Area. 

 

4.2.1 The PP principle  

The deep seabed mining can be considered a young industry with a significant amount of 

scientific uncertainty, therefore it is evident that the uncertainty should not be a reason for 

decision-makers inaction that would result in harm to the marine environment.256 Thus, the PP 

principle could be considered as the most important international environmental principle for 

the protection of the marine environment in the context of the deep seabed mining activities. 

The PP principle is widely discussed and analysed, nevertheless, the exact content of the 

principle is challenging to define.257 However, in most cases it is agreed that generally the PP 
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paper-files/CEENRG_WP_19_CustomaryInternationalLawandtheEnvironment.pdf> accessed 25 August 2020, 
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principle means that states should act caution when taking decisions that might be harmful on 

the environment.258 It requires that activities which could possible harm the environment could 

be potentially suspended until the fuller understanding of the activities and their harm would be 

reached.259 However, the suspension of potentially harmful activities is not the only decision 

that could be taken in such a situation. Decision-makers could choose other mitigating measures 

to regulate the activities.260 

 

4.2.1.1 Legal status of the PP principle 

The legal status of any international principle is important. A particular legal status, for example 

- a customary status can for obvious reasons have an impact on principle’s application and 

potential functioning without a separate consent of states. However, the conditions for a new 

custom to form are problematic.  

For a new custom to arise it has to fulfil two conditions: the objective criterion – state 

practice and the subjective criterion – opinion iuris.261 The objective criterion is easier to 

determinate as it requires that states acted in certain way for a considerable period of time. The 

subjective criteria is very problematic as it requires to constate that states act in a certain way 

because they consider it to be legally required.262 Nevertheless, as a customary status is 

concluded it has significant legal effects as binding upon states regardless of their consent.263 

Thus, the status of the PP principle in international public law domain is essential. 

The legal status of the PP principle rises certain questions. In Advisory Opinion ITLOS 

analysed the PP principle and addressed this question.264 In the Advisory Opinion the Tribunal 

elaborated the judgment of the International Court of Justice (hereafter – ICJ) in the Pulp Mills 

on the River Uruguay case265 and stated that when the judgment is read with the Vienna 

Convention provisions it signifies that the PP principle becomes a rule of international law.266 

Such assumptions and other international treaties development lead ITLOS to the conclusion 

that the PP principle is slowly becoming a part of customary law.267 Moreover, it is possible to 
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observe the phenomenon of states claiming that the PP principle has a customary status.268 

However, even with many different entities claiming that the PP principle is gaining customary 

status, there are no solid indicators that the PP principle would fulfil the criteria mentioned 

above.269 The PP principle is still not considered to be a part of international customary law.  

As discussed above, there are some hints in international court judgments that indicates a 

trend of the PP principle becoming a custom, but no international court has declared the PP 

principle as being a customary rule.270 Nevertheless, international courts consider the PP 

principle as having a certain effect even though the same courts do not recognise it as a 

custom.271 Such an approach can be understood for several reasons. Declaration of a new 

custom will have a significant effect on all states, obliging them without particular consent to 

behave in a certain way. That would be especially problematic in the environmental protection 

domain as some states have difficulties in accepting to be bound by international environmental 

norms as it creates tension on economic development.272 Thus, it is reasonable to wait until 

most of the states will be ready to embrace wider usage of the PP principle. Nevertheless, an 

immediate declaration would clarify the PP principle’s status and consequently legal certainty. 

As it is, the principle is left floating in between a general principle of law and a custom principle. 

In the deep seabed mining the legal status of the PP is clear, it is a binding obligation.273 

The Mining Code states that the PP principle as defined in principle 15 of the Rio Declaration 

‘shall apply’.274 Consequently, the PP principle is given a strong status within the deep seabed 

mining regime while the principle is still generally accepted as an international custom. All in 

all, all entities involved in the deep seabed mining activities are obligated to follow the PP 

principle. 

 

4.2.1.2 The substance 

Neither the UNCLOS nor the Agreement explicitly mention the PP principle. Nevertheless, in 

his separated opinion in the Southern Bluefin Tuna cases, judge Treves considered that the PP 
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principle is a complementary part of provisional measures that are permitted by the 

Convention.275 However, it is not embedded clearly in the UNCLOS. 

On the other hand, the PP principle is explicitly embedded in the legal framework which 

has been created by the ISA. The Regulations that make up the Mining Code stress multiple 

times the necessity to apply the PP principle in various deep seabed mining activities and 

requires the application of the PP principle during both prospecting and exploration activities.276 

In both cases, as the formulation of the provisions relating to prospecting and exploration are 

almost identical, only the provision applicable for exploration will be analysed. 

The Regulations impose the obligation for ISA and sponsoring states to: 

 

apply a precautionary approach, as reflected in principle 15 of the Rio Declaration, and best environmental 

practices.277 

 

It should be noticed that the provision is not exactly straightforward, or does it include all the 

type of entities that can participate in deep seabed mining activities. Only the Authority and 

sponsoring states are obligated to apply the PP principle while there is no mentioning of the 

contractors in the provision. However, this flaw is corrected by expanding the obligation to 

apply the PP principle towards the contractor in the standard clauses for exploration 

contracts.278 Thus, the requirement for the contractors to apply the PP principle is incorporated 

in every exploration contract that permits exploration and they have to follow the principle as 

well.  

Furthermore, the provision of the Regulations directly refers to principle 15 of the Rio 

Declaration. It can be understood from the formulation that the PP principle should be applied, 

explained, and understood as it is formulated in the Rio Declaration. Thus, the content of PP 

principle relating to deep seabed mining cannot be analysed without analysing the principle 15 

of the Rio Declaration. 

Principle 15 of the Rio Declaration states that the 
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precautionary approach shall be widely applied by States according to their capabilities. Where there are 

threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for 

postponing cost-effective measures to prevent environmental degradation. 

 

The definition reflects some important aspects relating to its application for the deep seabed 

mining, especially the reference to PP principle’s application according to states’ capabilities. 

Moreover, it gives the general understanding of the core aspects of the PP principle. There are 

several thresholds that need to be passed to trigger the principle’s application. If there is a risk 

or threats of serious harm to the marine environment, although scientific data is uncertain, such 

uncertainty should not be a reason not to act and take cost-effective preventive measures. In 

addition, principle 15 introduces supplementary factors, which limit the PP principle. These are 

the references to ‘according to their capabilities’ and ‘cost-effective measures to prevent 

environmental degradation’.  

The idea behind the PP principle, which is a part of the Rio Declaration is to encourage the 

decision-makers to apply cost-effective measures in the case of uncertainty according to their 

capabilities to prevent environmental degradation. As the definition requires the PP principle 

should be applied together with the best environmental practice. The element will be discussed 

separately below. The PP principle definition in the Mining Code and all its constituent 

elements it is necessary to analyse separately as well. 

 

4.2.1.2.1 Best environmental practices 

As mentioned above, the provision which oblige to apply the PP principle in addition, obliges 

to apply best environmental practices as well.279 All entities engaged in deep seabed mining: 

sponsoring states and ISA280, contractors281 must apply best environmental practices. Best 

environmental practices can be defined as the usage of ‘the most appropriate combination of 

environmental control measures and strategies’.282 It means that various practices will be 

deployed to guarantee environmental protection. 
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Best environmental practices are not a stagnant constant, it is evolving over time with 

technology advancement.283 It requires from the aforementioned entities to adapt and 

implement new practices as better new practices are formed as they are constantly changing. It 

should be noted that as the PP principle, the requirement to apply best environmental practices 

is a part of due diligence obligation.284 It should be underlined that the requirement to apply 

best environmental practices is equally required from all entities without any exception due to 

their different capabilities.285 

As the deep seabed mining activities are only in initial phases and commercial mining has 

not started.286 Accordingly, it can be presumed that there are no well-developed practices 

available. However, the practices will be developed as commercial mining will commence. 

 

4.2.1.3 PP principle’s elements 

In the legal literature, the PP principle is sometimes characterized as having three important 

components and a dual trigger mechanism.287 The dual trigger mechanism means that both 

elements should exist to trigger the last element. First element, there must be threats of serious 

or irreversible damage. Second element, the scientific uncertainty about the possible 

environmental harm. Third element, the response (the measure), which would typically be a 

decision or a positive provision in a regulation.  

The first two elements are cumulative, and both should be present to trigger the response. 

As mentioned above, the Rio Declaration introduced two additional elements that limit the PP 

principle’s functionality. The element related to the cost-effective measures to prevent 

environmental degradation will be addressed as a part of the response as it is devised to give 

guidance to what response should be taken. 

 

4.2.1.3.1 Scientific uncertainty 

It is problematic to imagine a situation where the scientific community would be completely 

certain about something without any doubt.288 Different methodology, scientific environments, 
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and time period could deliver diverse scientific results which could in addition be ambiguous. 

The different decision-makers having the same information could nonetheless take different 

decisions, which could lead to completely different results. The difficulties to decide on the 

scientific certainty can be seen in the case law as well.  

In its first provisional measures case, the Southern Bluefin Tuna Cases, the ITLOS had to 

decide if all necessary conditions existed for the application of the PP principle.289 Paragraphs 

77, 79 and 80 of ITLOS’s Order, state that the state parties should ensure ‘that effective 

conservation measures are taken to prevent serious harm’ and ‘the Tribunal cannot conclusively 

assess the scientific evidence presented by the parties’. Thus, ITLOS did not re-evaluate the 

scientific evidence which indicated a certain amount of scientific uncertainty290 and delivered 

its order without such an evaluation. The conduct of ITLOS shows that first, it is complicated 

for judges to analyse specific scientific information without previous experience with scientific 

data and second, that it accepted a low threshold for scientific uncertainty. It could be concluded 

that ITLOS intends to encourage the application of the PP principle in order to ensure wide 

protection of the marine environment. 

 

4.2.1.3.2 Serious or irreversible damage 

The evaluation of the threats of serious or irreversible damage condition is similar to the 

evaluation of the scientific uncertainty condition as both conditions are imprecise.291 Both 

heavily depend on the individuals who are assessing these conditions and also on the 

geographical location where the damage might happen. It is observed that decisions whether to 

apply or not apply the PP principle are highly ambiguous.292 There is no exact determination 

which damage could be deemed as serious and the PP principle could be invoked.293 However, 

international case law provides certain information on what type of damage should trigger the 

application of the PP principle.  

In the MOX plant case, ITLOS was asked to prescribe provisional measures to protect the 

Irish sea from pollution risks.294 ITLOS referred to the PP principle and applied it in its 

deliberation. According to ITLOS Ireland did not manage to prove that there was a threat of 

 
289 Southern Bluefin Tuna (New Zealand v. Japan; Australia v. Japan), Provisional Measures, Order of 27 August 

1999, ITLOS Reports 1999, 280. 
290 ibid para 79. 
291 Jonathan Hughes, ‘How Not to Criticize the Precautionary Principle’ (2006) Volume 31, Issue 5 The Journal 

of Medicine and Philosophy: A Forum for Bioethics and Philosophy of Medicine 447–464, 454. 
292 Garnett and Parsons (n 270) 513. 
293 ibid 
294 MOX Plant (Ireland v. United Kingdom), Provisional Measures, Order of 3 December 2001, ITLOS Reports 

2001, 95. 



66 
 

possible serious or irreversible damage to the marine environment. Thus, the PP principle was 

not applicable.295 This however indicates that ITLOS would apply the PP principle only when 

the minimum threshold requirement is fulfilled. Nevertheless, when it relates to the deep seabed 

mining activities, ITLOS has expressed a different position. 

In its Advisory Opinion, ITLOS stated that the PP principle was a part of the general due 

diligent obligation of the sponsoring states.296 According to ITLOS the sponsoring state had an 

obligation to ‘prevent damage’ in the situation of ‘plausible indications of potential risks’ that 

could be created by activities in the Area.297 The Tribunal did not however include any 

indications of seriousness of the anticipated damage which would trigger the application of the 

PP principle. One could state that the ITLOS had deviated from the PP principle of the Rio 

Declaration, which requires serious or irreversible damage, and also its previous case law, and 

expanded the scope of the application of the PP principle as to include damage without 

indicating its severity on the marine environment.  

 

4.2.1.3.3 The response (measures) 

The selection of the right response or measure could be considered as the most problematic 

aspect of the PP principle’s application. Even if it is agreed upon that both elements (serious or 

irreversible damage and scientific uncertainty) are fulfilled and that the PP principle should be 

applied, there is still the issue of which response should be chosen. For instance, the measures 

taken could include one or several of the following options: a complete ban of activities, 

intensity reduction of activities and or the implementation of mitigation measures. 

Nevertheless, it is evident that the response should be effective enough to protect the 

environment otherwise the application of the PP principle would be meaningless. 

As indicated in Section 4.2.1.2, principle 15 of the Rio Declaration refers a criterion relating 

to the measure. It should be ‘cost-effective’ to ‘prevent environmental degradation’. The 

economic concerns should be taken into consideration together with their effectiveness to 

prevent environmental degradation. In addition, it is thought that the cost-effective measures 

could also include non-financial aspects, but also other concerns, like public concerns.298 Only 

measures in reasonable costs and good functioning (preventing environmental degradation) 

could be considered cost-effective and fulfil the requirements of principle 15.  

 
295 ibid para 75. 
296 Advisory Opinion (n 15) para 131. 
297 ibid 
298 Hughes (n 291) 411. 



67 
 

 

4.2.1.3.4 According to states capabilities 

The notion that the PP principle should be applied according states capabilities indicates that 

the requirement for member states to apply the principle differentiates depending on the state 

in question. It means that states share the same responsibility to apply the PP principle, but they 

do it according to their capabilities. Thus, the scope of the responsibility is different. This 

consideration to states’ capabilities ensure that differences between states and their financial 

and economic capacities should be taken into account. Accordingly, it would be unreasonable 

to expect or require the same response from a developing state, as of a developed state. 

Nevertheless, this type of consideration has its disadvantages when it comes to 

environmental protection matters. Lowered environmental protection standard could result in a 

significant harm towards environment. Equally, lowering states responsibilities according to 

each state capabilities in deep seabed activities could mean serious harm to the marine 

environment. Considering such possibilities ITLOS Advisory Opinion on States responsibility 

in the Area stated that developing and the developed states should be treated equally and that 

would prevent contractors from choosing developing states to avoid being more regulated.299 

Eventually, ITLOS concluded that the notion ‘according to their capabilities’ corresponded to 

scientific and technological capacities of a certain state. State capacities were of importance, 

not whether state is considered a developing or developed state.300 In addition, ITLOS pointed 

out that the UNCLOS emphasised the necessity to aid the developing states in building their 

technical and scientific capacities, which would enable them to be on an equal footing as the 

developed ones.301 Thus, even if a state is a developing state the important aspect is what kind 

of technical and scientific capacities it possesses when applying the PP principle.  

In conclusion, developing states cannot use ‘according to their capabilities’ as an excuse to 

avoid or reduce their obligations under the Mining Code. Their capacities are the most 

important aspect determining the scope of their obligation. 

 

4.2.2 The EIA principle 

An EIA is an essential part of the environment protection worldwide. To ensure the protection 

of the marine environment from deep seabed mining activities an application of an EIA is 

needed. An EIA process is a multistage process that typically ends up in a written report which 

 
299 Advisory Opinion (n 15) para 159. 
300 ibid para 162. 
301 ibid para 163. 
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advise the decision-makers on environmental impact of suggested activities.302 It contains a 

substantive environmental assessment, which is linked to particular activities. In addition, it is 

generally recognised that the public participation is an essential component of an effective 

environmental assessment.303 The most commonly, the public participation permits all 

interested parties: specialist and sometimes the general public to participate during the 

preparation of the assessment.304 Considering that deep seabed mining activities likely will cost 

harm on the marine environment, it is necessary to address this principle in some detail.305 An 

application of the principle would possibly prevent or minimise negative impact on the marine 

environment from these activities in early stages. 

 

4.2.2.1 Legal status 

The EIA is widely implemented in individual states’ legal systems306, as well it is implemented 

in the deep seabed mining regime.307 Nevertheless, the EIA principle’s situation is not straight 

forward in the UNCLOS.  

According to Article 206 of the UNCLOS the potential effects of planned polluting 

activities should be assessed if it might result in significant harm to the marine environment. 

Although UNCLOS does not expressively refer to “environmental impacts assessment” but an 

assessment of these effects should be conducted.308 The content of the provision indicates that 

states parties are obligated to conduct EIAs when the potential significant harm is expected 

from their planned activities.309 

The requirement for the assessment under UNCLOS is further strengthened by the 

Agreement. The Agreement stresses the existence of the obligation of entities engaging in deep 

seabed mining to conduct an EIA and it should be a part of their application for when they seek 

approval of a plan of work.310 Moreover, the requirement to conduct EIAs is further elaborated 

in the Mining Code and also required when an application for exploration is submitted.311  

 
302 Jaeckel (n 10) 159. 
303 Anne N. Glucker and others, ‘Public participation in environmental impact assessment: why, who and how?’ 

(2013) 43 Environmental Impact Assessment Review 104-111, 104. 
304 ibid 109. 
305 Xue and Xu (n 72) 174. 
306 Madeleine Marara and others, ‘The importance of context in delivering effective EIA: Case studies from East 

Africa‘ (2011) 31 Environmental Impact Assessment Review 286-296, 286. 
307 Jennifer M. Durden and others, ‘Environmental Impact Assessment process for deep-sea mining in ‘the Area’’ 

(2018) 87 Marine Policy 194-202, 194. 
308 UNCLOS Art. 206. 
309 Durden and others (n 307) 194. 
310 Agreement (n 35) Annex Section 1(7). 
311 Regulations on Polymetallic Nodules (n 26) regulation 18(c), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 20(c), Regulations on Polymetallic Sulphides (n 25) regulation 20(c). 
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Furthermore, the EIA principle and its legal status was discussed by international courts. In 

the Pulp Mills case, the ICJ stated that an EIA had become generally accepted by states and 

that it could be considered as a requirement under general international law in cases relating to 

significant harm or harm in transboundary context.312 Additionally, in its later judgment in the 

Costa Rica v. Nicaragua cases313 the ICJ reaffirmed its previous conclusions in the Pulp Mills 

case and confirmed the EIA status as a requirement under general international law.314 

Moreover, ITLOS in its Advisory Opinion states that the Agreement’s EIA requirement is a 

part of the due diligence obligation of the sponsoring state.315 Furthermore, the ITLOS stated 

that the duty to undertake an EIA was a general obligation under customary international law.316 

Accordingly, at least when it comes to deep seabed activities, states are under the obligation to 

conduct an EIA in line with the principles of international law. 

In conclusion, in the context of deep seabed activities, and according to the ITLOS, the EIA 

principle has a strong legal status. The obligation to conduct EIA is found in the UNCLOS, the 

Agreement and the Mining Code. In addition, the EIA requirement is a general obligation under 

customary international law. 

 

4.2.2.2 The substance of the EIA assessment 

The EIA principle is well established and reflected in many national and international legal 

acts.317 A good example is found in the Convention on Environmental Impact Assessment in a 

Transboundary Context (hereafter - ESPOO convention318), the Convention on Biological 

Diversity319 and in the Rio Declaration. However, different treaties formulate different 

definitions of the EIA principle. In the Pulp Mills case, the ICJ stated that general international 

law did not provide either the scope or the content of the EIA, nevertheless the ICJ stated that 

an EIA should take place before the implementation of proposed activities.320 Thus, there is no 

defined scope or content of EIA in the general international law. Therefore, different treaties 
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include specific content of the EIA principle. The specificities of an EIA in deep seabed mining 

context will be discussed in Section 4.2.2.3. 

There are few possible definitions that can be found in the literature. One possible definition 

of the EIA is the evaluation of the possible consequences that could result from planned 

activities.321 The EIA can also be defined as: 

 

the evaluation of the effects likely to arise from a major project (or other action) significantly affecting the 

natural and man-made environment.322 

 

On the other hand, Rio Declaration’s principle 17 indicates that the EIA: 

 
shall be undertaken for proposed activities that are likely to have a significant adverse impact on the 

environment and are subject to a decision of a competent national authority. 

 

According to principle 17 of the Rio Declaration the EIA is supposed to take place if activities 

are likely to have significant adverse environmental impact. The formulation gives some 

discretion to states while applying the principle. States can use its discretion to decide which 

possible harm they will consider potentially significant and consequently decide accordingly 

when EIA should be conducted. Nevertheless, sometimes states overuse their discretion.  

In the Costa Rica v. Nicaragua cases Costa Rica considered that it did not have to conduct 

an EIA for its road construction project as it has not created ‘a risk of significant transboundary 

harm’.323 Nevertheless, the ICJ stated, after analysing parties arguments and considering 

magnitude of the project, that the road construction created a risk of significant transboundary 

harm and thus, Costa Rica had breached their obligation by not conducting EIA.324  

Furthermore, principle 17 does not explain or give any indications what the scope or content 

of the EIA principle is. However, it is considered that a thorough EIA should be substantial 

including many steps and phases such as identification of main concerns analysed by an EIA, 

impact assessment, evaluation, etc.325 As it was mentioned before, in the Pulp Mills case the 

ICJ stated that the general international law does not specify the scope or content of the EIA, 

but it considered that the scope and content should consider ‘the nature and magnitude’ of the 
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proposed project.326 Thus, there are some indications that should be taken into account when 

determining the scope and the content of an EIA. 

UNCLOS Article 206 is similar to principle of the Rio Declaration. In addition, Article 206 

indicates that an EIA should be conducted ‘as far as practicable’. Article 206 includes an 

additional evaluative qualitative criterion that could be used as a potential escape route to avoid 

conducting EIAs. However, due to modification to the Agreement the situation changes when 

it comes to the deep seabed mining. 

 

4.2.2.3 Application of an EIA in the Area 

The Agreement states that when applying for approval of a plan of work for exploration in the 

Area an EIA must be included.327 Accordingly the submission of an EIA is obligatory when 

submitting an application. The requirement indicates that the deep seabed mining activities are 

presumed to be potentially harmful to the degree that an EIA is needed. As mentioned in Section 

4.2.2.1, the relevant UNCLOS provisions and those of the Agreement’s, are further elaborated 

in the Mining Code. 

The Mining Code requires contractors to conduct EIAs in two occasions. Firstly, it is 

necessary as a part of its application for exploration, but only a preliminary EIA is required.328 

However, the Mining Code does not specify what information is needed for a preliminary 

EIA.329 The classic EIA model consists of five main phases: screening, scoping, impact 

prediction, significance and monitoring and follow-ups.330 Nevertheless, without knowing what 

information should be included in a preliminary EIA it is not possible to determine how much 

it differentiates from the typical EIA. A preliminary EIA can be described as initial phase for a 

detailed process in future.331 In addition, considering the notion ‘preliminary’ it can be asserted 

that the data requirement is lower than a normal EIA which indicates that it is incomparable to 

the typical EIA. 

 
326 Pulp Mills on the River Uruguay (n 265) para 205. 
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328 Regulations on Polymetallic Nodules (n 26) regulation 18(c), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 20(c), Regulations on Polymetallic Sulphides (n 25) regulation 20(c). 
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Secondly, an EIA is required before commencing the exploration activities and the 

requirement should be as a part of standard clauses in every exploration contract.332 The exact 

details of how these requirements function will be discussed in Chapter 5. 

It is important to mention that the LTC issued recommendations on EIAs, 

Recommendations for the guidance of contractors for the assessment of the possible 

environmental impacts arising from exploration for marine minerals in the Area (hereafter – 

the Recommendations333), which includes clarifications of the EIA process as well. It is worth 

to note that the Recommendations were reviewed in 2020 and adjusted to current times. As 

discussed in Section 3.2.2, the LTC can enact recommendations of a technical and 

administrative nature, which are not biding in nature and there is no explicit obligation for 

entities to follow them. However, as discussed in Section 3.2.2 the recommendations are of 

significant value and taken into account by contractors. 

The Recommendations include two lists of activities. First, a list of exploration activities 

that are considered insignificantly harmful and thus do not require an EIA. Second, list of 

exploration activities that are considered to be potentially harmful and require a prior EIA and 

an environmental monitoring program as well.334 Accordingly not all exploration activities are 

subject to EIAs. 

Therefore, the Recommendations produced by the LTC introduced a possibility to be 

excluded from an obligation of EIA. It possibly weakens the protection of the marine 

environment of the Area created by the Agreement. The Agreement requires all applications to 

include an EIA while the Regulations requires a preliminary EIA and an EIA before 

commencing activities without the possibility of any exception. It seems like the LTC decided 

that certain activities are not potentially substantially harmful and thus they are excluded from 

the EIA requirement. The Recommendations indicate that an EIA before commencing 

exploration activities is not needed if it falls in the list with potentially non-harmful activities. 

However, the Recommendations give certain indications of the EIA scope and how the EIA 

should be conducted. Accordingly the EIAs should not only be focusing on specific sites which 

are directly affected by exploration activities, but should also consider and include a wider area 

that could be affected by plumes and should therefore be considering the effects on ecosystems 
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and the food chains.335 In addition, special emphasis should be given in reviewing the effects 

from test mining activities.336 It is evident that the Recommendations brought some clarity to 

the content and the scope of the EIA requirement.  

 

4.2.2.3.1 Baseline studies 

An effective assessment of the possible risks related to deep seabed mining activities is not 

possible without some baseline studies. It is therefore stated in the Recommendations that 

baseline studies are ‘essential’ to survey changes in the Area and foresee the possible effects of 

deep seabed mining.337 As the Area and its ecosystems are highly unexplored, the effects from 

the mining activities on the seafloor can be hard to determine. Consequently, the objective of 

baseline studies is to establish relevant baseline data relating to the environment before the 

mining activities starts. The gathered data could possibly be to used to track the changes which 

occur in the exploration site where exploration activities are taking place. By using the date in 

the EIA assessment, the anticipated environmental changes and potential risks from future 

exploration activities can be mapped and the necessary precautionary measures decided upon. 

As a result, baseline data enhances the marine environment protection and permits EIA to 

produce tangible results that could initiate activation of other principles like the PP principle. 

 

4.3 Conclusions 

The PP principle and the EIA principle are highly important. They are both essential for the 

planning of an early protection of the marine environment relating to the utilisation of the deep 

seabed. Nevertheless, neither principle is perfect. 

The PP principle is mainly based on open-ended criteria opening a wide discretion for the 

one applying it and could therefore make the principle ineffective. It was observed that the final 

element or the response or the measure which is decided is in away problematic. In most cases 

relating to deep seabed mining, there is no exact guidance on what measures or actions should 

be taken if the PP principle was applicable. 

The EIA principle is problematic as well. As outlined above, there is no predetermined 

scope or content of the EIA in the general international law. Therefore, there are not 

predetermined scope and content of an EIA in deep seabed mining activities as well. Thus, it is 

defined in the legal framework created for deep seabed mining activities. Nevertheless, the legal 
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framework for deep seabed mining is lacking as well as the effectiveness of the principle is 

questionable. 

The following Chapter will discuss how these principles are implemented and apply in the 

work of the Authority.  
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5. ISA’s decisions 

The UNCLOS and the Agreement created general legal framework for the management of the 

Area and its resources. The task to further develop and manage the legal regime for the Area 

was conferred to ISA. Therefore, the Convention and the Agreement bestow a vast mandate to 

regulate and manage the Area and its resources to the ISA, as was covered in Chapter 3. To 

fulfil its tasks, ISA is responsible for the rulemaking and the development of the Mining Code.  

The Mining Code and its components were discussed in Section 2.3.3. The most important 

component of the Mining Code is the Regulations, which are binding rules for anyone who 

engages in deep seabed mining activities in the Area. Essentially, the Regulations contain many 

rules for marine environment protection, as well as being implemented in international 

environmental principles. 

This Chapter has the objective of analysing to what degree the PP principle (Section 5.1) 

and EIA principle (Section 5.2) are implemented in the Regulations and subsequently in the 

Mining Code. As well as how the implemented principles are applied in the decisions of the 

organs of the Authority. 

 

5.1 Implementation of the PP principle  

5.1.1 Legal framework for the implementation 

The PP principle is widely implemented in the work of ISA and also in the Mining Code. The 

application of the PP principle is required in both prospecting and exploration activities. As 

mentioned before, prospecting is considered a less harmful activity than exploration, therefore 

these activities are not regulated in the same way. However, the application of the PP principle 

is required in both cases.  

 

5.1.1.1 Prospecting 

Prospecting and its permitted activities, and procedure were discussed in Section 2.4.1. As the 

legal framework for prospecting and the procedure that needs to be followed to be able to 

commence are rather simple. It is rather strange how much emphasis the Mining Code and its 

Regulations place on the protection of the marine environment. 
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The Regulations emphasise the protection of the marine environment and the PP principle 

is repeatedly mentioned in prospecting part of the Regulations.338 The provisions in the 

Regulations stress the necessity to apply the PP principle. 

As a part of general requirement for prospecting, it is necessary for prospectors and for the 

ISA to apply the PP principle as reflected in principle 15 of the Rio Declaration, if ‘substantial 

evidence indicates the risk of serious harm to the marine environment’ the prospecting should 

not be undertaken.339 The second part of the provision is especially interesting. It could be 

argued that it amplifies and strengthens the application of the PP principle as well as provides 

the response which should be taken if the substantial evidence indicates the risk of serious harm.  

The provision explains the main components of the PP principle, as discussed in Section 

4.2.1.3, and indicates which response is expected if all conditions are fulfilled. When there is 

enough scientific data indicating a potential and substantial harm towards environment, then 

the prospecting activity should not start. Nevertheless, the notion ‘substantial evidence’ 

indicates that there must be enough marine scientific research conducted beforehand to 

conclude that the activity should not start. However, as discussed in Sections 3.2.5.1 and 

3.2.5.2, the ISA does not initiate scientific research, but is mostly focusing on the promotion 

and the encouragement of research.  

Furthermore, as analysed in Section 4.2.1.3.4 there is a necessity for a proper response 

which ensures that the PP principle is functioning properly for the protection of the marine 

environment. Typically, a decision-maker within the limits of existing rules is relatively free to 

decide which response is appropriate and what measures should be taken when the PP principle 

is applied. However, in the case of prospecting, the Regulations provide a clear rule what 

response should be taken if all complementary elements are fulfilled. Thus, the prospecting 

should be halted when ‘substantial evidence’ exists of possible serious environmental harm. 

In addition, the application of the PP principle is required as a part of the application of the 

environmental protection provisions. It is therefore required that contractors: 

 

prevent, reduce and control pollution and other hazards to the marine environment arising from prospecting, 

as far as reasonably possible, applying a precautionary approach and best environmental practices.340  

 

 
338 Regulations on Polymetallic Nodules (n 26) regulations 2(2) and 5(1), Regulations on Cobalt-rich 
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340 Regulations on Polymetallic Nodules (n 26) regulation 5(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 5(1), Regulations on Polymetallic Sulphides (n 25) regulation 5(1). 
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Accordingly, the contractors have an obligation to protect the marine with various measures 

based on the PP principle. Nevertheless, contractors maintain certain discretion ‘as far as 

reasonably possible’ in deciding what measures should be taken.  

There can be some confusion whether the ‘as far as reasonably possible’ standard refer to 

the measures against the pollution or the application of the PP principle. Nevertheless, the same 

provision in Regulations on Cobalt-rich Ferromanganese Crusts has different punctation.341 

Accordingly there is no comma after prospecting as in other two Regulations of the Mining 

Code. It indicates that the limitation ‘as far as reasonably possible’ is connected to the 

prevention, reduction, and control of the marine pollution. Such interpretation corresponds to 

Regulation 31(5) of the Regulations which is applicable to exploration. In addition, while 

analysing the previously mentioned provision (regulation 31(5)) Jaeckel concluded that a 

comma after ‘as far as reasonably possible’ indicates that the limitation is not related to the PP 

principle.342 Thus, the Regulations is not intended to limit the application of the PP principle, 

but it could limit the standard of the measure taken to protect the marine environment from 

pollution.  

 

5.1.1.2 Exploration 

Rules related to exploration were analysed in Section 2.4.2. As discussed there, exploration 

activities and the number of contracts for exploration have grown exponentially in the past 

years. In that light the application of the PP principle is of particular importance when new 

contracts enter into and when survey exploration plans that are implemented. The requirement 

to apply the PP principle is stated several times in the Mining Code as was discussed in Section 

4.2.1.2. 

 

5.1.2 ISA’s organs and the application of the PP principle  

As discussed in Section 4.2.1.2 the application of the PP principle is required by the Mining 

Code. Nevertheless, the most important aspect is whether the members of ISA’s organs have 

conditions and enough scientific data that would permit the application of the PP principle. 

Below the requirement for the application of the PP principle will be discussed, firstly, in 

relation to prospecting and secondly, in relation to exploration. Both analyses include review 

of the application procedures and the evaluation procedures. Significant emphasis is 

 
341 Regulations on Cobalt-rich Ferromanganese Crusts (n 24) regulation 5(1). 
342 Jaeckel (n 10) 177. 
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concentrated on the information that is included in the application and its practical value for the 

PP principle application. Lastly, it will be evaluated how the information provided to the ISA 

organs can be used for decision-making and how existing working arrangements possibly affect 

the application of the PP principle. 

 

5.1.2.1 Prospecting 

As discussed in Section 2.4.1 the procedure to engage in prospecting is relatively 

uncomplicated. The future prospector must notify the Authority and provide a filled-out form 

as requested in Annex I of the Regulations.343  

The form of the notification for prospecting is rather general. Only three types of 

information are requested in the notification. First, general information about the prospector.344 

General information about the prospector will not be discussed separately as it contains no 

relevant information related to environmental concerns. Second, information related to the site 

which is going to be prospected.345 Third, a written undertaking. A written undertaking is a 

written statement by prospector that indicates that the prospector will comply with the 

Convention and relevant rules of ISA related to cooperation of scientific research and 

technology transfer, protect and preserve marine environment, and accept verification of 

compliance by ISA.346 It should also be noted, that a part of written undertaking stipulates that 

the Regulations also require the prospector to make available to ISA the data which is relevant 

to the marine environment protection.347 Nevertheless, the requirement is not transferred to the 

application form (Annex I) which could mean that the prospector will not oblige to transfer the 

data related to the marine environment protection to ISA.  

The type of information requiring the most attention is related to the mining site as it is the 

only type of information in the application that could provide specific information concerning 

the environmental conditions of the site. The information related to the prospecting site which 

is provided with the notification is rather basic. Only coordinates of the area or areas are 

necessary and a general description of the prospecting program and when it is planned to 

 
343 Regulations on Polymetallic Nodules (n 26) regulation 3(2), Regulations on Cobalt-rich Ferromanganese 
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commence as well as the approximate duration dates of the activities are requested.348 Based on 

the provided coordinates, the Secretary-General assesses whether the prospecting location 

intersects with other sites, which have already been approved for exploration or exploitation, 

or sites that have not been approved as mining sites.349 Also, a general description of the 

prospecting program should be included in the application. Nevertheless, there are no 

indications in the Mining Code of what kind of information should be included into the general 

description of the prospecting program. Thus, firstly, the coordinates provided in the application 

regarding the mining site serves to verify whether there is a certain decision has been already 

taken that would prevent prospecting, for example it is an exploration site. Secondly, the general 

prospecting program serves as a general reference to the planned prospecting activities and its 

duration. Nevertheless, as the title indicates the information required in the program is generic, 

there is no requirement for detailed data or analysis about the planned activities or its impact.  

A requirement for a written undertaking is not exactly a requirement to provide information 

related to a prospector, prospected area, or any related matter. It is a written statement of a 

prospector to comply with all relevant regulations and rules, to protect the marine environment, 

to accept verification of compliance by ISA.350 The written undertaking is important and 

necessary as without it there are no legal grounds for the prospector to follow the regulations 

and there are no grounds for the relevant organ to enforce the rules on prospecting activities. In 

contrast to exploration where the explorer and the ISA enter a signed contract, which creates 

contractual obligations, there is no signed contract between ISA and the prospector in 

prospecting activities. The written undertaking creates a necessary legal link that is obliging the 

prospector to conduct prospecting in non-harmful way. Thus, the prospector is bound by the 

Convention, ISA’s regulations, and other relevant rules. 

After receiving the notification from prospector with all relevant information the Secretary-

General has 45 days to assess the notification and record it if it conforms with the UNCLOS 

and the Mining Code.351 If, based on provided information in the notification, there are some 

issues, the Secretary-General should produce a written statement of reasons and the prospector 
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has 90 days to send back the amendment notification.352 Following this procedure, the 

Secretary-General has 45 days to review the amended notification.353 Therefore, 45 days are 

the typical timeframe for the Secretary-General and its staff to assess the information provided 

in the notification regarding potential harm on the marine environment that could extend to 90 

days if there are some possible issues with the application. 

It should be recalled as discussed in Sections 3.2.5.1 and 3.2.5.2, the Authority tends to 

encourage and promote marine scientific research instead of initiating it by itself. Therefore, 

the Authority would not initiate any new research or data gathering about a possible prospecting 

site.  

In conclusion, it is highly likely that the provided notification form for prospecting by the 

contractor would be the only information that the ISA would have related to the area which is 

to be prospected and its marine environment. As discussed before, the notification for 

prospecting requires general information which is not detailed enough to draw forward if there 

is a potential risk for marine environment expected for the activity and activate the PP principle 

if necessary. Taking into account that the ISA does not gather additional scientific information, 

there are indications that the existing situation does not permit a possibility to consider the 

application of the PP principle as a part of prospecting evaluation procedure. Nevertheless, the 

situation is bound to change considering that scientific data about the marine environment in 

the Area and its processes will increase in the future and will be available for ISA when 

considering future notifications for prospecting.  

 

5.1.2.2 Exploration 

Exploration activities have been mentioned throughout the thesis. Section 2.4.2 briefly 

addressed the content of exploration and the procedure of the application for an exploration 

permit. Comparing to prospecting activities the requirements that must be submitted with the 

application of an exploration permit are more detailed and stricter. Therefore, the Authority 

potentially receives much more comprehensive data and, considering the more complicated 

evaluation procedure, has more opportunities to pinpoint necessity to apply the PP principle for 

exploration activities. 

 

 
352 Regulations on Polymetallic Nodules (n 26) regulation 4(3), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 4(3), Regulations on Polymetallic Sulphides (n 25) regulation 4(3). 
353 Regulations on Polymetallic Nodules (n 26) regulation 4(3), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 4(3), Regulations on Polymetallic Sulphides (n 25) regulation 4(3). 
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5.1.2.2.1 Application 

Annex II of the Regulations contains a standard form, which needs to be filled-out with all 

applications for an exploration permit.354 The form is divided into seven sections depending on 

which information is requested. The applicant is obligated to provide the following information 

I. related to the explorer; II. the potential exploration area; III. financial and technical capacities; 

IV. the plan of work for exploration; V. written undertakings; VI. previous contracts with ISA; 

VII. list of attachments.355 Considering the objectives of this thesis only certain sections of the 

application for exploration are relevant. Thus, only Sections II and IV will be analysed in detail 

below as they give the most substantial data of the site and potential environmental harm. 

 

5.1.2.2.1.1 Section II 

Section II of the application form requires to provide information about the potential 

exploration area. The information should include the coordinates of the exploration site as well 

as the coordinates dividing the site into two parts of equal estimated value.356 The requirement 

to divide the potential exploration site into two parts comes from Article 8 Annex III of 

UNCLOS which obliges the ISA to reserve one of two parts to be mined by the Enterprise (legal 

framework was modified by the Agreement and discussed in Section 2.2) or the developing 

states. The provision was modified by the Agreement and the requirement to divide the site into 

two of equal values is only applicable for exploration and exploitation.357  

It should be noted that Regulations on Cobalt-rich Ferromanganese Crusts and Regulations 

on Polymetallic Sulphides include an alternative for the division of the exploration site into two 

and reserving one of it. The explorer can choose to offer equity interest in a joint venture 

arrangement instead of dividing the site.358 At the end, the equity interest ensures that a part of 

benefit would be distributed for other states and most likely to the developing ones. 

In addition to the coordinates of the exploration site, the explorer has to provide sufficient 

amount of data about the location and information about marine environment of the site needs 

to be included in Section II of the application.359 For example, data about location covers wide 

 
354 Regulations on Polymetallic Nodules (n 26) regulation 10(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 10(1), Regulations on Polymetallic Sulphides (n 25) regulation 10(1). 
355 Regulations on Polymetallic Nodules (n 26) Annex II, Regulations on Cobalt-rich Ferromanganese Crusts (n 

24) Annex II, Regulations on Polymetallic Sulphides (n 25) Annex II. 
356 Regulations on Polymetallic Nodules (n 26) Annex II para 17-18. 
357 Agreement (n 35) Annex Section 1(10). 
358 Regulations on Cobalt-rich Ferromanganese Crusts (n 24) Annex II para 18, Regulations on Polymetallic 

Sulphides (n 25) Annex 2 para 18. 
359 Regulations on Polymetallic Nodules (n 26) Annex II para 19, Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) Annex II para 19, Regulations on Polymetallic Sulphides (n 25) Annex II para 19. 
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variety of aspects about polymetallic nodule density, nodule content of valuable metals etc.360 

Such information cannot be gathered without sufficient amount of scientific research in the site. 

Consequently, a substantial amount of data is available about the site and the technology that 

was used that could be relevant considering the application of the PP principle. For example, 

information about technology which is devised for polymetallic nodules exploration that is 

necessary for making designation of reserved area361 could be used as a source of information 

regarding potential harm that could be inflicted by such technology. Nevertheless, the 

information provided in this part of the application is not designed for the marine environment 

protection purposes, but for evaluation of the value of the polymetallic nodules on the site. 

However, it can still be used as an additional information source for potential harm on the 

marine environment. 

To understand the situation in a site and its processes information about environmental 

parameters can be very useful. The requirements in this part of the application cover wide 

variety of aspects from wind speed to water salinity and temperatures also considering seasons 

and time when the test was conducted.362 While this information cannot be decisive when 

considering the PP principle’s application possibility, it still could be relevant in understanding 

the site and its environmental characteristics. 

The information requested in Section 2 of Annex II of the Regulations is clearly important. 

It provides coordinates of the future exploration sites and consequently the ISA is able to divide 

the site into two. Nevertheless, the information provided is not directly related to the protection 

of the marine environment, it can serve as a source to better understand marine processes on 

the site and potential technologies that will be used. 

 

5.1.2.2.1.2 Section IV 

Section IV of the application form is the most relevant part when it comes to the potential harm 

to the marine environment due to exploration. It provides crucial data about the planned 

activities in the Area and related environmental concerns. A large part of information requested 

in the Section IV is also related to EIA. The EIA is essential to the marine environment 

protection and could trigger the PP principle’s application. Nevertheless, the EIA status in 

ISA’s decision and its application nuances will be discussed in detail in Section 5.2.  

 
360 Regulations on Polymetallic Nodules (n 26) Annex II para 19(a). 
361 Regulations on Polymetallic Nodules (n 26) Annex II para 19(a)(i). 
362 Regulations on Polymetallic Nodules (n 26) Annex II para 19(b), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) Annex II para 19(b)(ii), Regulations on Polymetallic Sulphides (n 25) Annex II para 19(b)(ii). 
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The most important part of Section IV of Annex II is related to the five-year schedule plan. 

Accordingly, the explorer is requested to provide: 

 

(a) A general description and a schedule of the proposed exploration programme, including the programme of 

activities for the immediate five-year period, such as studies to be undertaken in respect of the environmental, 

technical, economic and other appropriate factors which must be taken into account in exploration.363 

 

The programme for exploration is essential to determine potential risks for the marine 

environment. The exact actions which will be conducted at the exploration site are directly 

linked to the potential harm on the marine environment. Nevertheless, the explorer is required 

to provide only a general description of the programme and schedule of it. There is no doubt 

that the programme is an important source of information when considering potential 

environmental risks but a request of only ‘a general description’ signifies that the applicable 

standard to such programme is rather low. In addition, the Regulations do not give sufficient 

guidelines on what information should be included. The requirements end by indicating that it 

should be a programme of activities for a five-year period clarifying that it should include 

various studies related to technical, environmental, economic, and other factors. It signifies that 

the programme should not only include direct actions in the exploration site, but other 

connected activities. It makes the information in the programme more well-rounded and 

provides information about the whole scope of activities related to the exploration. 

Nevertheless, the requirement to provide ‘a general description’ indicates that the information 

in the programme is of general nature. Such information might be not informative or precise 

enough to foresee a potential environmental risk and initiate the PP principle. It is highly 

doubtful that a general description could provide significant information about exact activities 

and disclose potential environmental risks. 

In addition to the general exploration programme, as mentioned, the application requires 

the explorer to provide a preliminary EIA (discussed in Section 4.2.2.3), a description of 

environmental baseline studies and a description of possible tools for the protection of the 

marine environmental protection from pollution.364 If well conducted, the EIA can initiate the 

PP principle’s application. A description of environmental baseline studies is a supplementary 

part of the EIA as it serves as a benchmark to measure the impact on the marine environment. 

Baseline studies were introduced in Section 4.2.2.3.1. As for description of tools for protection 

 
363 Regulations on Polymetallic Nodules (n 26) Annex II para 24(a), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) Annex II para 24(a), Regulations on Polymetallic Sulphides (n 25) Annex II para 24(a). 
364 Regulations on Polymetallic Nodules (n 26) Annex II para 24, Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) Annex II para 24, Regulations on Polymetallic Sulphides (n 25) Annex II para 24. 
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from pollution and other threats, it is not directly relevant to the objectives of the thesis. It 

concerns measures of prevention, reduction or control of possible pollution which are related 

to later stages of harm to the marine environment when the harm manifests and is possibly 

already materialised. 

It is evident that information which is provided in the exploration application holds a 

significant value for measuring and evaluating the potential environmental risks and possible 

harm. The Authority obliges the explorers to provide essential information with their 

applications however, the ISA requires general information or preliminary assessment which 

indicates that the requested standard of information is rather low. It can be argued that the 

existing legal framework created a controversial situation where the ISA requests important 

information but is less concerned about the quality of information that is received.  

 

5.1.2.2.2 Evaluation Procedure 

The evaluation procedure for exploration applications was discussed briefly in Section 2.4.2.2. 

However, only the role of the main actors was discussed and the sequence of their involvement. 

In this Section the contribution of each organ involved in the decision as well on the final 

decision will be discussed.  

The application as prescribed in Annex II of the Regulations should be addressed to the 

Secretary-General of the Authority.365 Following the receipt, the Secretary-General sends the 

confirmation of the receipt and informs members of the ISA about the received application.366 

Subsequently, the LTC is involved in evaluation process and the application for exploration is 

included in the agenda for consideration during the LTC’s next meeting. However, there is a 

requirement that the information related to new exploration applications needs to be 

communicated to the members of the ISA 30 days before the meeting of the LTC where the 

application will be analysed.367 The 30 days limit ensures that the LTC can be prepared for 

considering the application and more importantly it allows the ISA members to become familiar 

with the application for exploration and adjust their positions. In addition, it should be noted 

that the LTC is requested to evaluate the applications in the same order as they were received.368 

 
365 Regulations on Polymetallic Nodules (n 26) regulation 10(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 10(1), Regulations on Polymetallic Sulphides (n 25) regulation 10(1).  
366 Regulations on Polymetallic Nodules (n 26) regulation 20(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 22(1), Regulations on Polymetallic Sulphides (n 25) regulation 22(1). 
367 Regulations on Polymetallic Nodules (n 26) regulation 21(1), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 23(1), Regulations on Polymetallic Sulphides (n 25) regulation 23(1). 
368 Regulations on Polymetallic Nodules (n 26) regulation 21(2), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 23(2), Regulations on Polymetallic Sulphides (n 25) regulation 23(2). 
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This practice assures that no application can be given any priority before another. The 

evaluation order is important because under the exploration contract the contractor acquires 

exclusive rights on the relevant mineral in the particular site.369 Thus, other entities cannot gain 

permit to explore the same mineral at the same site. 

The evaluation made by the LTC arguably could be considered the most important part of 

the whole evaluation procedure. The recommendations prepared by the LTC serve as a base for 

the Council’s decision to approve or reject the application.370 Thus, the LTC is tasked to ensure 

that all applications fulfil the formal requirements related to the financial and technical 

capabilities, also it should provide a written undertaking that it accepts the control of the ISA 

etc.371 Moreover, the LTC has to ensure that the work plan of exploration: 

 

(a) Provide for effective protection of human health and safety;  

(b) Provide for effective protection and preservation of the marine environment including, but not restricted 

to, the impact on biodiversity;  

(c) Ensure that installations are not established where interference may be caused to the use of recognized sea 
lanes essential to international navigation or in areas of intense fishing activity.372 

 

The task conferred to the LTC is extensive. In addition to the assessment of the formal 

requirements of the application, the LTC decides whether the plan for exploration provides the 

required protection for the marine environment and human health. Moreover, in the contrast to 

the formal requirements it is increasingly more complicated to measure and evaluate the 

criterion of ‘effective protection’ of marine environment and human health. Additionally, the 

Mining Code does not indicate guidance what standard corresponds to effective protection.373 

Consequently, the LTC is the evaluator and definer of marine environment protection standard. 

Unfortunately, the LTC meetings are not open for public and there is no possibility to analyse 

how effective protection of the marine environment is perceived by the LTC in its 

considerations.  

Only by verifying that both the formal criterion and the effective protection criterion are 

met, the LTC has a duty to recommend the application for the approval of the Council.374 In 

 
369 Regulations on Polymetallic Nodules (n 26) regulation 1(3)(b), Regulations on Cobalt-rich Ferromanganese 
Crusts (n 24) regulation 1(3)(c), Regulations on Polymetallic Sulphides (n 25) regulation 1(3)(c). 
370 Agreement (n 35) Annex Section 1(6). 
371 UNCLOS Annex III Art. 3(4), Regulations on Polymetallic Nodules (n 26) regulation 21(3), Regulations on 

Cobalt-rich Ferromanganese Crusts (n 24) regulation 23(3), Regulations on Polymetallic Sulphides (n 25) 

regulation 23(3). 
372 Regulations on Polymetallic Nodules (n 26) regulation 21(4), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 23(4), Regulations on Polymetallic Sulphides (n 25) regulation 23(4). 
373 Jaeckel (n 10) 238. 
374 Regulations on Polymetallic Nodules (n 26) regulation 21(5), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 23(5), Regulations on Polymetallic Sulphides (n 25) regulation 23(5). 
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case, the application does not fulfil the aforementioned criteria, the LTC informs the applicant 

through the Secretary-General and indicates reasons in writing. The applicant has 45 days to 

adjust his application. If there still are some issues, the applicant is informed, and the 30 days 

limit is given for the applicant to make representations.375 It is evident that the application 

process is focused on approving and permitting exploration applications. There are multiple 

opportunities for an explorer to adjust its application until it fulfils the standard or the 

requirements of the LTC. 

Subsequently, the Council will consider the application. The Council should approve the 

exploration application based on a positive LTC’s recommendation which can only be 

overturned by the two-third majority of Council members present and voting, including a 

majority of members in each Council chambers who are present and voting.376 Eventually, it 

means that the Council is insinuated to approve applications which are recommended by the 

LTC. The approval process created in the Agreement leaves a small chance for the Council to 

overturn a positive decision by the LTC. In addition, the procedure provides a presumption of 

the Council approval if the Council does not come to a decision within 60 days, or longer if 

decided on longer period.377 The procedure in the Council is designed to ease the approval of 

exploration applications based on recommendation of the LTC. It should also be noted that the 

procedure permits the Council to overturn a negative recommendation by the LTC following 

the same voting procedure as when overturning the positive LTC recommendation.378  

Thus, it can be stated that the procedure is focused to ease the process for the approval of 

the application for exploration. It creates possibilities to adjust the application multiple times if 

it does not fulfil all requirements by the LTC. Moreover, it creates additional difficulties for the 

Council to reject the positive LTC recommendation by requesting a high number of votes 

against the recommendation. Importantly, the procedure includes automatic acceptance if the 

Council does not pronounce itself over the matter. Therefore, the existing procedure makes the 

LTC recommendations very significant and almost final.  

 

5.1.2.2.2.1 PP principle’s consideration 

The LTC is the main scientific and technical body in the evaluation procedure. It can assess and 

evaluate data provided by the application in order to establish potential scientific uncertainties 

 
375 Regulations on Polymetallic Nodules (n 26) regulation 21(8), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 23(9), Regulations on Polymetallic Sulphides (n 25) regulation 23(9). 
376 Agreement (n 35) Annex Section 3(11). 
377 Agreement (n 35) Annex Section 3(11). 
378 Agreement (n 35) Annex Section 3(11). 
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and potential harm to the marine environment or whether the PP principle’s components are 

present, and if principle’s application should be considered. The evocation of the PP principle 

in the evaluation procedure of the exploration permit could signify that the permission will not 

be granted, and that the exploration will not start. The Council has a limited saying in the 

exploration application approval procedure and in its consideration. Thus, the responsibility to 

consider the PP principle rests mainly on the LTC. 

As discussed in Section 5.1.2.2.1, the applicant is obligated to provide a wide spectrum of 

scientific data and information related to the exploration site, technology, planned activities and 

a schedule in the application for exploration. Nevertheless, as was considered and underlined 

in the aforementioned Section, the data requested and provided by the explorer is mostly of 

general nature and it potentially lacks the necessary details. Consequently, there are limits on 

how this information could be used to invoke the PP principle. In addition, as discussed in 

Section 3.2.5.1, the Authority does not necessary engage into marine scientific research, 

therefore potentially, the information in the application could be the main source of information 

for the LTC in drawing up its recommendations.  

The LTC has the main role in application’s evaluation and recommendation’s in the 

preparation for the Council’s decision. As discussed in Section 3.2.1.3, there are 30 members 

in the LTC, its sessions are closed for public and take place twice a year lasting each time for 

two weeks. Consequently, the LTC has a relatively short evaluation time for each application 

which could be sufficient for a low number of exploration applications. Nevertheless, as 

indicated in Section 2.4, the number of exploration contracts has increased significantly in the 

past years which unavoidably signifies that the workload of the LTC has increased, while there 

has been no significant changes in their work schedule since 2013.379  

It should also be underlined that the evaluation of applications for exploration is not a sole 

responsibility of the LTC, as discussed in Section 3.2.1.3. Hence, the time allocated for the 

evaluation of the application is very limited. It is considered that the LTC evaluates each new 

application for only one or two days.380 It is questionable if such timeframe is sufficient to 

review all the information provided, analyse it, and prepare the recommendations for the 

Council. It is also arguable whether the information provided in the application and timeframe 

for the evaluation process permits the LTC to conduct deep analysis and consider potential PP 

principle’s application. 

 
379 International Seabed Authority Website, the Legal and Technical Commission 

<https://www.isa.org.jm/authority/legal-and-technical-commission> accessed 19 June 2020. 
380 Jaeckel (n 10) 237. 

https://www.isa.org.jm/authority/legal-and-technical-commission


88 
 

Furthermore, the meetings of the LTC are closed for public and there is no precise 

information available on what is happening behind closed doors. Nevertheless, it is evident 

from Section 5.1.2.2.2 that the procedure designed to evaluate the applications for exploration 

permits emphasises the approval of possible exploration application which makes it difficult to 

stop exploration.  

In conclusion, it can be stated that the current procedure and the present way of evaluating 

the applications for explorations hardly permits the possibility to apply the PP principle by the 

ISA. The main organ who could consider the application of the PP principle potentially does 

not have sufficient scientific data provided by the applicant in his application, possibly lacks 

time to analyse the application in detail and ensure that scientific concerns could be addressed 

and the procedure itself puts emphasis and pushes forward the approval of exploration permits. 

Lastly, as the LTC meetings are in general private there is hardly any evidence to draw a definite 

conclusion on its practice of the evaluation of exploration applications. The real test of the 

Authority and its capabilities is to ensure marine environment protection will really start when 

the exploitation begins. 

 

5.2 Implementation of the EIA principle 

The EIA is an essential principle necessary for ensuring environmental protection at an early 

stage. The application of the principle could be a good starting point for the application of other 

environmental principles, including the PP principle.  

 

5.2.1 Legal framework implementing the EIA principle 

As indicated, the EIA is a widely accepted and recognised principle. The obligation to conduct 

the EIA is a part of the legal framework for the deep seabed mining as well.381 However, even 

when the requirements to apply the EIA are easily found in the legal text, that does not indicate 

that the principle is firmly applicable. Nevertheless, the legal formulation of the principle in the 

text indicates the legislator’s intentions and possible manner how the principle is implemented 

and works in practice. 

 

5.2.1.1 Prospecting 

The notification for prospecting was dealt with in Section 2.4.1. The simplicity of the procedure 

was considered there and pointed out that there is not a particular requirement to conduct EIAs 

 
381 Section 4.2.2.3. 
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by the entities considering engaging in prospecting. On the other hand, as prospectors are 

requested to apply the PP principle, a requirement connected to the EIA was included as well 

as a part of prospector’s obligations.  

The prospectors are not required to conduct an EIA, instead they are required to cooperate 

with the ISA in creating and implementing programmes for evaluation of potential harm on the 

marine environment from exploration or exploitation in the Area.382 Currently, as indicated in 

the Strategic plan of ISA for 2019-2023 the development of such programmes for assessment 

of potential risks in the Area is one of the main objectives for the marine environmental 

protection.383 As the development of the programmes is in process it is not clear what kind of 

contribution will be requested from the prospectors. Nevertheless, when ISA will develop 

programmes for environmental harm assessment, the prospectors will potentially have to 

contribute to the implementation of these programs to protect the marine environment in the 

Area. 

 

5.2.1.2 Exploration 

It was discussed earlier in Section 4.2.2.3 that an EIA is an important tool for the protection of 

the marine environment in the Area. Consequently, the Mining Code requires an EIA for 

exploration activities in two occasions: a preliminary EIA and an EIA during exploration. In 

addition, the Authority introduced in the Recommendations further information on the EIA 

process. As mentioned earlier, the Recommendations divide the exploration activities into two 

groups: first, the activities requiring an EIA during exploration; and second, activities which do 

not. This division excludes certain activities from the EIA requirement.  

 

5.2.2 Practical application of the EIA principle 

An EIA is an important tool and should identify and assess the potential risks to the environment 

from seabed activities. The importance of the EIA is undeniable, and it has received the 

recognition and the status of a general obligation under customary international law, at the least 

in deep seabed context.384 Nevertheless, the main aspects are how the EIA principle is 

undertaken and how the gathered information can influence the decision-makers to enhance the 

protection of the marine environment from potential harm from exploration. 

 
382 Regulations on Polymetallic Nodules (n 26) regulation 5(2), Regulations on Cobalt-rich Ferromanganese 

Crusts (n 24) regulation 5(2), Regulations on Polymetallic Sulphides (n 25) regulation 5(2). 
383 Strategic plan (n 227) Annex II para 3.2 
384 Section 4.2.2.1. 
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5.2.2.1 Preliminary EIA 

The evaluation procedure of the application for exploration and the application form were 

discussed in Sections 5.1.2.1.1 to 5.1.2.1.2. The Mining Code imposes an obligation to conduct 

two EIAs unless the proposed exploration activities are excluded from the EIA requirement.385 

Nevertheless, only the preliminary one is needed as a part of the application for exploration and 

before signing a contract between the explorer and ISA. The preliminary EIA requirement is a 

part of Section IV (the plan of work for exploration) of the application for exploration. 

Nevertheless, neither the Regulations nor the Recommendations contain any details related to 

the content of the preliminary EIA. As argued in Section 4.2.2.3, considering that it is only a 

preliminary EIA it can be presumed that the data provided is less detail. 

Bearing in mind the work arrangement of the LTC, the limited time frame for their sessions 

and for considering each exploration application (discussed in Section 5.1.2.2.2.1) and taken 

into account that only a preliminary EIA (the scope of which is not defined) is required, it is 

difficult to see how the potential risks to the environment can be prevented.  

 

5.2.2.2 EIA during exploration 

Following a successful evaluation by the LTC and an approval by the Council, the explorer and 

the Authority sign a contract that imposes various obligations on contractor.386 One of the most 

significant obligations requires that an EIA should be conducted before exploration activities 

begin. The standard clauses for exploration contracts are in Annex IV and indicate that before 

the start of exploration activities contractors have to provide the ISA with:  

 

(a) An impact assessment of the potential effects on the marine environment of the proposed activities; 

(b) A proposal for a monitoring programme to determine the potential effect on the marine environment of 

the proposed activities; and  

(c) Data that could be used to establish an environmental baseline against which to assess the effect of the 

proposed activities.387 

 

Evidently, the contractors are required to provide an EIA before the commencement of the 

exploration. It should be recalled that based on the Recommendations only activities falling into 

 
385 Section 4.2.2.3. 
386 Regulations on Polymetallic Nodules (n 26) regulation 23, Regulations on Cobalt-rich Ferromanganese Crusts 

(n 24) regulation 25, Regulations on Polymetallic Sulphides (n 25) regulation 25. 
387 Regulations on Polymetallic Nodules (n 26) Annex IV Section 5.2, Regulations on Cobalt-rich 

Ferromanganese Crusts (n 24) Annex IV Section 5.2, Regulations on Polymetallic Sulphides (n 25) Annex IV 

Section 5.2. 
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the list that requires an EIA are under the obligation to conduct an EIA before the beginning of 

exploration. Nevertheless as pointed out by Jaeckel, some 15 years exploration contracts, which 

were signed by the Authority were expiring, however, no EIAs have ever been published for 

these activities.388 This could indicate that the contractors were not diligent or that the activities 

never commenced. It is also debatable if these EIAs are relevant as there is a lack of the baseline 

data which should be provided by the explorers, it makes it challenging to identify changes that 

occurred due to exploration.389  

In addition, it should be noted that the EIA is conducted after the contract is signed but 

before the exploration activities begin. It means that the contractor already has exclusive rights 

to certain deep seabed resource under the contract.390 It is interesting to consider what could be 

the result of a negative EIA and what measures could be taken by the Authority to adjust the 

exploration activities to correspond to the EIA’s findings.  

The current legal framework does not include a possibility to adjust the contract during its 

lifetime. The standard clauses for exploration contracts state that the Authority can suspend or 

terminate the contract in cases where the contractor behaves in a way that results in ‘serious 

persistent and wilful violation’ of his obligations and rules applicable for his activities.391 

Hence, the situation and threshold for potential suspension or termination foreseen in the 

contract is very high as typical in private law contracts, the violation has to be serious and 

wilful. It is not unlikely that in most cases a negative EIA would not trigger the previously 

mentioned provision. Thus, there is only a slim possibility to adjust the contract later. 

Another option could be the adjusting of the Mining Code by changing the Regulations or 

recommendations. On the one hand, the procedure is challenging and time consuming, and it 

would only affect future contracts, not the existing ones.392 UNCLOS Article 153(6) provides 

the security of tenure and contracts can only be revised with the consent of all parties.393 The 

ISA cannot impose new obligations due to new or amended regulations without the consent of 

contractors. While recommendations might be easier to adapt they are of non-binding nature 

 
388 Jaeckel (n 10) 241. 
389 Section 4.2.2.3.1. 
390 Regulations on Polymetallic Nodules (n 26) Annex IV Section 2.2, Regulations on Cobalt-rich 

Ferromanganese Crusts (n 24) Annex IV Section 2.2, Regulations on Polymetallic Sulphides (n 25) Annex IV 

Section 2.2. 
391 Regulations on Polymetallic Nodules (n 26) Annex IV Section 21.1(a), Regulations on Cobalt-rich 

Ferromanganese Crusts (n 24) Annex IV Section 21.1(a), Regulations on Polymetallic Sulphides (n 25) Annex IV 

Section 21.1(a). 
392 Jaeckel (n 10) 150. 
393 UNCLOS Annex III Art. 19, Regulations on Polymetallic Nodules (n 26) Annex IV Section 24(2), Regulations 

on Cobalt-rich Ferromanganese Crusts (n 24) Annex IV Section 24(2), Regulations on Polymetallic Sulphides (n 

25) Annex IV Section 24(2). 
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and do not contain any provisions which can be directed at the contractors for specific 

behaviour. 

In conclusion, while an EIA is important, its significance for exploration activities is 

limited. Even when the exploration activities are potentially dangerous enough and an EIA 

would therefore be required, the effects of a negative EIA that would require to implement 

countermeasures after the contract is signed are questionable. The current legal framework does 

not provide a clear and constructed way for the Authority to implement adjustments that would 

need to be taken into account due to the outcome of the EIA. It makes an EIA a requirement 

that exists on paper, but at the end it does not provide any particular value as it does not invoke 

other international environmental principles like the PP principle or influencing the contractor’s 

behaviour that would benefit the marine environment protection.  
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6. Conclusions 

A new development is always worrying as it may bring about uncertainties. The development 

of the deep seabed mining has already raised multiple questions related to the potential negative 

effects of deep seabed mining on the secluded marine environment. As the development of the 

deep seabed mining regime moves forward, the more serious concerns arise, and they should 

be addressed. These concerns were the nuclear of this thesis. 

The thesis addressed the environmental concerns connected to deep seabed mining by 

evaluating the legal framework for the protection of the marine environment. For this reason, 

the PP principle and the EIA principle were analysed as they constitute an integral part of the 

legal framework which has been designed for the protection of the marine environment of the 

Area. In the context of deep seabed mining activities, the application of the PP and the EIA 

principles is a complex process that involves multiple organs of the Authority.  

Before tackling the objectives and the research question of this thesis, it is valuable to 

mention an additional aspect that was found out during this research. It was interesting to see 

that the Council and the LTC have the most influence over the Authority’s decisions and over 

the creation of new regulations, while the Assembly has less powers to influence the final 

decisions. In addition, it was observed that the LTC has tremendous influence on the main 

decisions of the ISA. It was indicated that the evaluation procedure of exploration application 

is mainly decided by the LTC in closed sessions. For instance, when the LTC decides and 

prepares a recommendation to approve or disapprove the application to the Council, the 

Council’s powers are limited to change what the LTC recommended as analysed in Section 

5.1.2.2.2. The current evaluation procedure for exploration applications makes the LTC, a 

technical body, practically a decision-maker. It is interesting to observe that a small technical 

body, in its close sessions, is taking decisions that can have a tremendous effect on the whole 

marine environment in the Area while the Council and the Assembly are left as formal decision-

makers having the final word. 

The PP principle and the EIA principle are well established in the Mining Code and in the 

work of the ISA. Nevertheless, it was observed in the thesis that there are some issues with the 

existing legal framework that potentially prevent the principles from full functioning. 

The application of the PP principle is required by all entities involved in deep seabed 

mining. Nevertheless, the principle’s formulation in the Mining Code includes a reference to 

principle 15 of the Rio Declaration which introduces certain evaluative criteria that can possibly 

reduce the effectiveness of the principle. However, this ambiguous situation was solved with 
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the deliverance of the Advisory Opinion as it explained that the existing formulation of the 

principle in the Mining Code did not permit exceptions for the developing states. 

In practical matters, it was outlined that the main decision-making organs of ISA lack 

relevant data which would permit the PP principle application. It was observed that the data 

provided with the application for exploration is not necessarily sufficient to establish the 

requirements of the PP principle. Moreover, the Authority is not engaging in marine scientific 

research directly, thus the additional scientific data is lacking. In addition, the working 

arrangements of the LTC, which evaluates exploration applications, does not indicate that a 

sufficient amount of time is attributed for the evaluation of the applications. This practice raises 

concerns whether the PP principle is observed and applied in the work of the Authority. 

The analysis of the implementation of the EIA requirement in the Mining Code indicates 

potential discrepancies with the Agreement. The Mining Code requires a preliminary EIA 

which was not foreseen in the Agreement. Moreover, the Recommendations indicates that 

certain exploration activities do not require EIA.  

The aforementioned EIA aspects in the Mining Code have a direct effect on the principle’s 

functional practice. It was observed that a part of the exploration activities in the Area does not 

require an EIA. It makes the EIA principle less significant.  

The Mining Code requires to conduct two EIAs, a preliminary EIA as a part of the 

application for exploration and an EIA before the commencement of the exploration activities, 

unless the exploration activities are excluded from the EIA requirement. However, the scope 

and content of the preliminary EIA are not determined in the Mining Code. As such, it can be 

presumed that a preliminary EIA contains less detailed data of general nature.  

Furthermore, the EIA that should be conducted before commencing exploration activities 

has certain flaws. If the contractors follow this obligation and provide the required EIAs, the 

result of a negative EIA is unclear. There are no clear indications what measures or actions 

should be taken if the EIA indicates environmental damage. Furthermore, it was analysed that 

the current legal framework does not permit the Authority to easily influence the contractor’s 

exploration activities after the contractor has been signed. Even if the EIA was negative the ISA 

would need the consent of the contractor to modify the contract in force. 

To conclude, it is challenging to fully answer the main question of this thesis. However, 

based on observation and analysis that has been undertaken it is reasonable to conclude that the 

application of the PP principle and the EIA principle is difficult within the existing legal 

framework for deep seabed mining. There is much more needed to be able to ensure that the PP 

principle and the EIA principle are taken into account to their full extent. At the same time, it 
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does not mean that the marine environment is not protected from negative effects linked to deep 

seabed mining, but the identified shortcomings in the application of the PP principle and the 

EIA principle indicate that environmental concerns have been neglected by the ISA.  
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