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Abstract 
This thesis aims to identify the problems contributing to inadequate enforcement of the 

MARPOL 73/78 Annexes through addressing the substantive rules and drawing on examples 

of State Practice to see how these rules are enforced in practice. MARPOL 73/78 and its 

annexes aim to prevent and control marine pollution from the shipping industry. The rules 

within six technical Annexes to MARPOL 73/78 provide clear framework in order to limit the 

impacts of vessel source pollution. However, inadequate enforcement has resulted in MARPOL 

falling short of reaching the full potential of the intended objectives. Flag State enforcement is 

vital in upholding MARPOL standards and yet has been a barrier to adequate enforcement. 

 The State examples included in this thesis are the UK and Australia as well as Liberia 

where, arguably, the enforcement of MARPOL does not go far enough to reach MARPOL 

objectives and the USA where it can be argued the enforcement levels have gone beyond what 

is required. Therefore, these States give a good cross-section of differing levels of domestic 

enforcement of MARPOL.          

 Due to the lack of adequate Flag State enforcement, greater pressure has been put on 

the Port State to enforce MARPOL rules on visiting vessels through Port inspections as well 

as the Coastal State in protecting their waters from MARPOL violations. With the increase in 

the adoption of Flags of Convenience, the cost of port reception facilities, the falsification of 

pollution data and the disparities as to penalties for violations of MARPOL, this thesis will 

examine how these problems are contributing to inadequate enforcement of each MARPOL 

Annex.  
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1. Introduction  

1.1 General introduction  
As the shipping industry increases to feed expanding global consumerism, the issue of vessel 

source pollution is becoming an unavoidable threat to the marine environment. This thesis aims 

to assess the issues and problems contributing to inadequate enforcement of the Convention 

for the Prevention of Pollution from Ships and Protocol of 1978 Relating to the International 

Convention for the Prevention of Pollution from Ships (hereinafter MARPOL).1 

 The destruction of the marine environment is widely viewed as one of the most pressing 

environmental issues facing today’s climate. Given that 90% of trade is seaborne,2 and trade 

by sea is increasing annually, the shipping industry is becoming one of the world’s most 

polluting industries, posing significant risks to the marine environment. As environmental 

consciousness increases, “marine pollution has been a matter of significant global concern 

since the mid-twentieth century”.3 Although there are numerous international regulations 

tackling marine pollution, there remains incentives for ship owners and operators to illegally 

discharge substances resulting in poor, or a complete lack thereof, enforcement of these 

pollution control measures.4 

Arguably, the most well-known cause of pollution is oil spills from shipping accidents. 

High profile oil spills have received significant media attention, making the issue of vessel 

source pollution a public issue. For example, the SS Torrey Canyon in 1967 was termed the 

“UK’s worst ever environmental disaster”5 and Exxon Valdez in 1989 where 11 million gallons 

of crude oil was accidentally released into the waters of Prince William Sound off the coast of 

Alaska.6 These oil spills were both covered extensively by the media, drawing attention to the 

 
1 Convention for the Prevention of Pollution from Ships (adopted 2 November 1973) 1340 UNTS 61 and Protocol 

of 1978 Relating to the International Convention for the Prevention of Pollution from Ships, (adopted 17 February 

1973, entered into force 2 October 1983) 1340 UNTS 61.  
2 Anjil Raval, Josh Spero and Chris Campbell, “Pollution: The race to clean up the shipping industry” (Financial 

Times, 30 May 2019), <www.ft.com/content/642b6b62-70ab-11e9-bf5c-6eeb837566c5> accessed 19 July 2020. 
3 Erika Techera, “Platforms, Plastics and Parasites: International Law Responses to Contemporary Marine 

Pollution Issues” (2019) 4 (1) Perth International Law Journal 1, 1.  
4 Daisy de Wolff, 'Hiding behind the Flag: Jurisdictional Impediments Imposed by the Law of the Flag on the 

Enforcement of Violations of Annex I of MARPOL 73/78 Pursuant to the Act to Prevent Pollution from Ships' 

(2019) 42 (5) Fordham International Law Journal 1475, 1480.  
5 Adam Vaughn, “Torrey Canyon disaster – the UK’s worst-ever oil spill 50 years on” (The Guardian, 18 March 

2017) < www.theguardian.com/environment/2017/mar/18/torrey-canyon-disaster-uk-worst-ever-oil-spill-50tha-

anniversary> accessed 23 July 2020.  
6 Shamseer Mambra, “The Complete Story of the Exxon Valdez Oil Spill” (Marine Insight, 2 October 2019) < 

www.marineinsight.com/maritime-history/the-complete-story-of-the-exxon-valdez-oil-spill/> accessed 23 July 

2020.  

about:blank
about:blank
about:blank
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environmental impacts of the shipping industry. Although accidental oil discharges have 

attracted media attention in the past, it is evident that oil spills are not the only form of vessel 

source pollution. The differing types of pollution are reflected by those covered by MARPOL. 

The bulk of vessel-source pollution results from routine operational discharges. These 

discharges, such as washing of cargo tanks and disposing of sewage and waste, all form part 

of the day-to-day operations of the vessel and are having detrimental impacts on the marine 

environment.7           

 Even though there are numerous international treaties covering vessel source pollution, 

Khee Jin Tan argues that the number of frequent pollution incidents, both intentional and 

accidental have “raised questions as to why these continue to occur” despite the regulations 

and rules currently in place.8 Although written in 2006, Khee-Jin Tan’s argument that the 

“inescapable conclusion” is that the international rules and standards enacted by the IMO have 

not been adequately and correctly enforced is still relevant today.9 This apparent lack of 

compliance and enforcement of specific vessel source pollution regulations is seemingly 

having a detrimental impact on the international efforts to prevent and reduce marine pollution 

from the shipping industry. 

Therefore, vessel-source pollution is wide ranging, and it is necessary to regulate this 

type of pollution on an international scale in order to preserve the marine environment and 

prevent and mitigate future destruction of the ocean environment due to the shipping industry. 

1.2 Objectives  

The main objective of this thesis is to identify the issues and obstacles relating and contributing 

to the inadequate enforcement of the six different MARPOL Annexes. The secondary objective 

of this thesis is to highlight solutions to the issues regarding inadequate enforcement. 

Therefore, any potential solutions may allow for a more effective enforcement of each Annex 

and ultimately, contribute to the achievement of MARPOL objectives. For the purpose of this 

thesis, the term implementation will refer to the State implementation of rules on enforcement 

in MARPOL as, without these rules, the State cannot enforce the regulatory provisions. 

Furthermore, enforcement will refer to the Flag State, Port State and Coastal State enforcement 

 
7 World Shipping Council, “Vessel Discharges” <www.worldshipping.org/industry-issues/environment/vessel-

discharges> accessed 28 August 2020. 
8 Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation, 

(Cambridge University Press, 2006), 5. 

9 Ibid. 

about:blank
about:blank
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of MARPOL Annexes within Contracting States. This thesis will focus on all six types of vessel 

source pollution as described by MARPOL. This includes pollution by oil as defined by 

MARPOL in Annex I, pollution from noxious liquid substances in bulk in line with Annex II 

and in packaged form (Annex III)  the dumping at sea, including pollution from sewage (Annex 

IV) and garbage disposal (Annex V), and the prevention of air pollution from ships according 

to Annex VI.  

 

1.2.1 Research questions 

As outlined in section 1.2 the principal objective of the thesis is to identify the issues and 

obstacles relating to inadequate enforcement of the six different MARPOL Annexes. In order 

to reach a conclusion on the objective, the principal research question this thesis will address 

is the following: what are the main issues causing inadequate or incorrect enforcement of the 

substantive rules within the MARPOL Annexes? 

1.2.2 Delimitations  

MARPOL Annexes contain extensive substantive rules which, due to the limitation on length, 

this thesis will not be able to discuss in significant detail. Therefore, this thesis will focus on a 

select few substantive rules from each Annex in order to gain an overview of the objectives of 

each Annex. Furthermore, there are other international laws regulating vessel source pollution 

such as the United Nations Law of the Sea Convention (hereinafter UNCLOS)10 and the 

Convention on The Prevention of Marine Pollution by Dumping of Wastes and Other Matter 

(hereinafter London Convention)11 for which this thesis will not be able to discuss. The focus 

of this thesis remains with MARPOL and the enforcement in Contracting States. UNCLOS and 

the London Convention are significant treaties in the regulation of preventing marine 

degradation and, although they may be mentioned to compliment the substantive rules of 

MARPOL, they will not be covered in detail as the aim of this thesis is to assess the 

enforcement of MARPOL.  

 

 
10 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 

1994) 1833 UNTS 397 (UNCLOS).  

11 Convention on The Prevention of Marine Pollution by Dumping of Wastes and Other Matter (adopted 29 

December 1972, entry into force 30 August 1975) 1046 UNTS 120. 



   

 

 

14 

 

 

1.3 Methodology and Materials  

In order to answer the research questions as laid out in Chapter 1.2.1, this thesis will assess the 

different Annexes and their differing levels of enforcement by Member States. As each chapter 

addresses a different Annex, each Chapter will begin with a brief outline as to why the Annex 

in question is necessary to protect the marine environment before moving on to an overview of 

a selective list of substantive rules. The substantive rules discussed are, as this thesis believes, 

the most important and relevant in obtaining the goal of each Annex. The materials used to 

assess the substantive rules of MARPOL will be the most recent version of each Annex, 

including amendments from the Marine Environment Protection Committee (MEPC) reports 

and resolutions.  

Each chapter will then assess the specific enforcement rules laid out in each MARPOL 

Annex before assessing whether the enforcement rules are adhered to in practice, drawing on 

examples from different Member States and limited case law. As part of the enforcement 

specific sections for each chapter, this thesis will analyse the different types of enforcement 

required by each Annex. Flag State enforcement is the default enforcement jurisdiction, but 

Port State and Coastal State jurisdiction are vital in situations where Flag State jurisdiction is 

not being enforced. This section will first address any explicit mention of the enforcement 

jurisdictions within MARPOL and then move onto UNCLOS standards if there is no mention 

of a certain jurisdiction within the specific Annex. Therefore, each Chapter will address 

different types of enforcement separately to assess the importance of enforcement from 

different jurisdictions.  

This thesis will look at examples of State practice to gain better insight into the 

problems leading to inadequate enforcement of MARPOL in different States. This thesis will 

assess the domestic instruments implementing MARPOL and the six Annexes into the UK, 

USA, Australian, and Liberian national legal systems. The UK, USA and Australia are 

highlighted on the IMO Knowledge Centre website and, therefore, it can be inferred that these 

States operate adequate levels of enforcement. However, as Liberia’s Maritime Authority is 

not linked on the IMO website, this thesis will assess whether the Flag State, Port State and 

Coastal State enforcement levels differ from the aforementioned States. Although the UK and 

Australia offer general examples of adequate enforcement, the USA will serve as an example 

of overreaching enforcement levels, going beyond what is required by MARPOL. Furthermore, 
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Liberia acts as an example of where the enforcement levels do not go far enough to reach 

MARPOL objectives.  

As well as primary sources, this thesis will look at the opinions of scholars in order to 

analyse different opinions and arguments as to why there is inadequate enforcement of 

MARPOL. Furthermore, this thesis will draw on academic criticisms to assess how the old 

regime regulating vessel source pollution was insufficient. These academic criticisms will be 

used to assess why the introduction of MARPOL was necessary to tackle the insufficiencies 

and whether MARPOL offers greater protection of the marine environment. 

1.4 Structure  

Including the present introductory chapter, this thesis is divided into nine substantive chapters. 

Chapter 2 entitled General Overview of MARPOL serves to give some background information 

to MARPOL as a whole, from the historical development to the scope and application of 

MARPOL, as well as the role of the IMO in tackling vessel source pollution.   Chapter 3 entitled 

Annex I (Prevention of Pollution by Oil) focuses on the necessity for international oil pollution 

regulation whilst addressing the substantive rules and examples of State practice in enforcing 

these rules.           

 Each chapter follows the same structure of an introduction addressing background 

information and the need for international regulation; addressing a select few substantive rules 

of each Annex; assessing the enforcement procedures and assessing problems relating to 

inadequate enforcement highlighted from State practice. Chapter 4 entitled Annex II (Control 

of Pollution by Noxious Liquid Substances) follows the same structure as Chapter. Chapter 5 

is entitled Annex III (Regulations for the Prevention of Pollution by Harmful Substances 

Carried by Sea in Packaged Form), Chapter 6 entitled Annex IV (Prevention of Pollution by 

Sewage from Ships), Chapter 7 entitled Annex V (Prevention of Pollution by Garbage from 

Ships), Chapter 8 entitled Annex VI (Prevention of Air Pollution from Ships) and Chapter 9 

which addresses the main issues resulting in the inadequate enforcement of MARPOL. Chapter 

10 concludes this thesis, reflecting on the issues raised and how these issues contribute to 

inadequate enforcement of MARPOL. 
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2. General Overview of MARPOL 

2.1 The Development of MARPOL: OILPOL 1954 

In the post-World War II era, the United Nations took steps to address vessel-source pollution 

through an international maritime conference in Geneva. This conference resulted in the 

establishment of the Intergovernmental Maritime Consultative Organization (IMCO).12 

However, the IMCO did not become operational until 1958,13 meaning there was a transitional 

period of 10 years without any positive action taken to address the international issue of vessel 

source pollution. During the developmental period of 10 years, the UK addressed the need for 

immediate action to regulate vessel-source pollution as a result of increasing public concern 

regarding oil pollution from the shipping industry.14 In order to address this need for action, 

the UK established the Committee on the Prevention of Pollution of the Sea by Oil which held 

a conference in 1954 with the intention of negotiating an international treaty governing vessel-

source pollution.15 This conference gave rise to the first multilateral agreement on oil pollution 

regulation and the International Convention for the Prevention of Pollution of the Sea by Oil 

(hereinafter OILPOL) entered into force in 1958.16       

 The objective of OILPOL was to regulate oil pollution from ships by prohibiting the 

discharge of oily substances and waste into the ocean within a 50 nautical-mile coastal zone.17 

OILPOL also required ships registered in a State party to the treaty to be fitted with certain 

pollution prevention facilities,18 carry an oil record book19 which could be surrendered for 

inspection and required ports of contracting States to allow for facilities for the disposal of oily 

waste.20 Although OILPOL took positive steps towards an international regulation of vessel-

source oil pollution, it was very limited in scope. The treaty only covered oil tankers, whilst 

non-tanker commercial vessels fell outside the remit and therefore avoided liability.21 

 
12 Mark Szepes, 'MARPOL 73/78: The Challenges of Regulating Vessel-Source Oil Pollution' (2013) 2 (73) 

Manchester Rev L Crime & Ethics 73, 77. 
13 Rebecca Becker, 'MARPOL 73/78: An Overview in International Environmental Enforcement' (1997) 10 (2) 

Georgetown Int Environmental L Rev 626, 628. 
14 Ronald B Mitchell, 'Regime Design Matters: Intentional Oil Pollution and Treaty Compliance' (1994) 48 (3) 

International Organization Foundation 425, 431. 
15 Khee-Jin Tan (n 8), 110.  
16 International Convention (with annexes) for the Prevention of Pollution of the Sea by Oil, (adopted 12 May 

1954, entered into force 26 July 1958) 327 UNTS 3. 
17 Ibid, Article III(b)(iv); Mark Szepes, (n 1212), 78. 
18 OILPOL Article VII. 
19 Ibid, Article IX. 
20 Ibid, Article VIII. 
21 Mark Szepes, (n 12), 78. 
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Furthermore, within the 50 nautical-mile prohibited zone, only discharges with an oil content 

of less than 100 parts per million (ppm) were permitted, demonstrating that the treaty did not 

prohibit all oil discharges.22         

 Although OILPOL attempted to regulate oil pollution on an international level, it was, 

at the time, subject to severe criticisms from scholars. The treaty was described as possessing 

very few real “teeth”23, being unenforceable in practice,24 and being highly inadequate to 

address the issue of vessel source oil pollution.25 The threshold for incurring liability was that 

the discharge of an oily substance had an oil content of 100 ppm.26 This provision was highly 

criticised due to poor detection issues as it was difficult to establish the oil content of specific 

discharge.27 As Kirby noted, it was possible to leave a visible film on the ocean even though 

the oil content was below the 100 ppm limit. Therefore, it was difficult to detect breaches of 

this provision through observation alone.28 In response to the high level of criticisms, OILPOL 

was amended in 1962 in an attempt to strengthen the protection of the marine environment.29 

However, this amendment did not have much effect in practice and therefore OILPOL was still 

highly criticised for its lack of effectiveness.30  

2.1.1 Oil Disasters resulting in the introduction of MARPOL 

The grounding of the SS Torrey Canyon in 1967 had a significant impact on the move towards 

greater international marine pollution regulation. The SS Torrey Canyon ran aground off the 

coast of Cornwall, UK, releasing 100,000 tonnes of crude oil, resulting in the largest oil spill 

ever recorded at the time.31 As a result of the oil spill, oil slicks reached the coasts of France, 

 
22 OILPOL Article III 
23 Edgar Gold, 'Pollution of the Sea and International Law: A Canadian Perspective' (1971) 3 Journal of Maritime 

Law & Commerce 13, 19.  
24 Norman A Wulf, “Contiguous Zones for Pollution Control” (1972) 3 (3) Journal of Maritime Law & Commerce 

537, 541.  
25 R. Michael M’Gonigle and Mark W. Zacher, Pollution, Politics, and International Law: Tankers at Sea 

(University of California Press, 1979), 219. 
26 OILPOL Article III(a)(iii).  
27 Emeka Duruigbo, “Reforming the International Law and Policy on Marine Oil Pollution” (2000) 31 Journal of 

Maritime Law & Commerce 65, 69-70.  
28 John H Kirby, “The Clean Seas Code: A Practical Cure of Operation Pollution,” in Third International 

Conference on Oil Pollution of the Sea: Report of Proceedings, Rome 7–9 October (Winchester, England: Warren 

and Son, 1968), 209. 
29 Amendments to the International Convention for the Prevention of Pollution of the Sea by Oil (adopted 12 May 

1954, entered into force 11 April 1962) 327 UNTS 3.   
30 R. Michael M’Gonigle and Mark W. Zacher, (n 2525), 222.  
31 David Barnett, “Torrey Canyon: How marine life is returning to the Cornish coast 50 years after one of world’s 

worst oil spills” (Independent, 18 March 2017) <www.independent.co.uk/news/long_reads/torrey-canyon-oil-

spill-cornwall-richard-pearce-a7633486.html> accessed 27 December 2020.  



   

 

 

18 

 

 

Guernsey, West Cornwall and the Bay of Biscay.32 However, it was operational pollution rather 

than accidental discharges that resulted in a more consistent and significant source of oil 

pollution from ships.33          

 The public response to the Torrey Canyon disaster and the increasing size of tankers 

and hazardous cargo resulted in a general consensus that the scope and scale of OILPOL was 

no longer sufficient in meeting environmental oil protection.34 Furthermore, the Torrey Canyon 

disaster revealed the insufficiencies of the existing international system in providing 

compensation for oil pollution casualties.35 As Szepes argues, the shortcomings of OILPOL 

were the catalyst that brought MARPOL into existence.36 In response to the perceived lack of 

effectiveness of OILPOL, an international conference was held by the IMCO in 1973, leading 

to the adoption of the International Convention for the Prevention of Pollution from Ships 

(MARPOL 73). However, this Convention did not enter into force as it did not receive the 

double ratification requirements in the prescribed time.37 One reason for the lack of ratifications 

is that jurisdictions who offered Flags of Convenience (FoC) due to lower regulations would 

have to impose the MARPOL provisions, resulting in greater costs.38 This would result in FoC 

jurisdiction losing ships registered under their flag as vessels would register in a State with 

lower environmental regulations, thus threatening significant economic loss for States with 

open registries who economically benefit from offering FoC.39   

 Whilst MARPOL 73 did not enter into force due to the lack of ratifications, oil spills 

continued to occur. The Amoco Cadiz oil disaster in 1978 resulted in over 200,000 tonnes of 

crude oil being accidentally discharged into the English Channel off the coast of France.40 The 

oil slick covered 800 square miles of ocean, causing widespread damage and environmental 

 
32 Bethan Bell & Mario Cacciottolo, “The Torrey Canyon Oil Spill: The Day the Sea Turned Black” (BBC March 

17, 2017), <www.bbc.com/news/uk-england-39223308> accessed 22 August 2020.  
33 International Maritime Organization (IMO), 'Brief History of IMO' 

<www.imo.org/en/About/HistoryOfIMO/Pages/Default.aspx> Accessed 23 August 2020. 
34 Shivani Raswan Pathania and Huong Ha, “Legal Issues and Legal Framework with Regard to Climate Change 

in the Context of the Maritime Industry in South Asia” in Robert Sroufe (ed) Climate Change Management: 

Special Topics in the Context of Asia (Business Expert Press 2018) 90.  
35 Pham Van Tan, 'Vietnam Law on Marine Environment Protection and the Implementation of Marpol 

Convention 73/78 in Current Period' (2016) 46 Journal of Law, Policy & Globalization 67, 68.  
36 Mark Szepes (n 12), 80. 
37 Pham Van Tan (n 35), 68.  
38 Hamad Bakar Hamad, “Flag of Convenience Practice: A Threat to Maritime Safety and Security”, (2016) 1 (8), 

Journal of Social Sciences and Humanities Research 207, 217-218. 
39 Ibid.  
40 Mehnazd, “The Gruesome Amoco Cadiz Oil Spill Incident” (Marine Insight, 7 November 2019), 

<www.marineinsight.com/case-studies/the-gruesome-amoco-cadiz-oil-spill-incident/> accessed 23 August 2020. 
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destruction.41 The environmental damage caused by the Amoco Cadiz spill triggered 

international efforts to pass an international regulation that would control vessel source 

pollution and be ratified by all State Parties in order to enter into force. In response to the 

Amoco Cadiz disaster and other tanker incidents in the period from 1976-1977, the IMCO held 

a Conference on Tanker Safety and Pollution Prevention in 1978.42   

 This conference recognised the necessity of MARPOL 73 and amended the previous 

Convention with the introduction of the 1978 Protocol. This Protocol “absorbed the 1973 

parent Convention”43 and led to the creation of the combined instrument, MARPOL 73/78 

(hereinafter referred to as MARPOL). MARPOL required a minimum of 15 States who 

accounted for a minimum of 50% of the gross tonnage of international shipping to ratify the 

Convention before it could enter into force.44       

 The objectives and mandate of MARPOL are clear: to eliminate international pollution 

of the marine environment and to minimise and prevent pollution from ships, both accidental 

and operational.45 MARPOL effectively superseded OILPOL 1954, and now comprises the 

most significant global legal instrument for the prevention of vessel-source pollution.46 

2.2 Scope of MARPOL 

The most noticeable difference between OILPOL and MARPOL is their scope. OILPOL only 

covered intentional discharges of oil from commercial oil tankers47 whereas MARPOL aims to 

prevent and control pollution from all ships. Furthermore, the scope of MARPOL greatly 

extends beyond the oil pollution covered by OILPOL. MARPOL originally consisted of five 

Annexes which provided the technical substance for the international environmental standards 

from shipping pollution. This included oil pollution,48 noxious liquid substances in bulk,49 

 
41 BBC, “1978: Tanker Amoco Cadiz splits in two” (BBC, 24 March 1978) 

<news.bbc.co.uk/onthisday/hi/dates/stories/march/24/newsid_2531000/2531211.stm> 
42 Protocol of 1978 Relating to the International Convention for the Prevention of Pollution from Ships 1973 

(adopted 17 February 1978 entered into force 2 October 1982) 1340 UNTS 61. 
43 IMO, “International Convention for the Prevention of Pollution from Ships (MARPOL)” 

<www.imo.org/en/About/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-

Ships-(MARPOL).aspx> accessed 14 September 2020.  
44 MARPOL Article 15(1).  
45 Pham Van Tan, (n 35), 69.  
46 Saiful Karim, “Implementation of the MARPOL Convention in Developing Countries”, (2010) 79 (2) Nordic 

Journal of International Law 303, 311.  
47 Mark Szepes, (n12), 78.  
48 Annex I. 
49 Annex II. 
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harmful substances,50 sewage pollution,51 and garbage pollution,52 demonstrating a more 

stringent approach at tackling vessel source pollution at an international level. MARPOL was 

amended in 1997 by a Protocol prepared by the MEPC, with the 1997 Protocol adding Annex 

VI, extending the scope to cover air pollution from ships.53 It is important to note that States 

are not obliged to ratify each Annex. Annexes I and II are mandatory Annexes and therefore 

must be ratified in order to accede the Convention, but Annexes III-VI are voluntary and are 

ratified on discretion of the State in question.54  

2.2.1 MARPOL Annexes 

The specialised Marine Environment Protection Committee (MEPC) of the IMO adopts the 

rules on MARPOL for States party to the different Annexes to implement into their own legal 

systems.55 A more detailed discussion of the MEPC will be addressed in section 2.3.3. 

 In order to understand the role States play under MARPOL, it is important to have a 

brief overview of each Annex and the objectives they aim to achieve in the efforts to tackle 

vessel source pollution.         

 Annex I: Regulations for the Prevention of Pollution by Oil of 1983 was one of the two 

original Annexes when MARPOL entered into force. This Annex regulates operational oil 

discharges from vessels and requires ships to meet the standards set out in MARPOL. The most 

notable standards are the requirements of the ship being fitted with a double hull to minimise 

the impacts from an oil spill and obtaining certificates of compliance from the Flag State.56 

This Annex is mandatory and therefore must be ratified and implemented by Contracting 

States.            

 Annex II: Regulations for the Control of Pollution by Noxious Liquid Substances in 

Bulk entered into force alongside Annex I in 1983. The main requirement from Annex II is that 

ships registered under the flag of a Contracting Party carrying noxious liquid substances must 

obtain an International Pollution Prevention Certificate for the Carriage of Noxious Liquid 

Substances in Bulk. This therefore creates a monitoring system and enables transparency as a 

 
50 Annex III.  
51 Annex IV.  
52 Annex V.  
53 IMO, (n 43)  
54 MARPOL Article 15(2).  
55 IMO, “Marine Environment Protection Committee (MEPC)” 

<www.imo.org/en/MediaCentre/MeetingSummaries/Pages/MEPC-default.aspx> accessed 2 December 2020.  
56 Annex I.  

http://www.imo.org/en/MediaCentre/MeetingSummaries/Pages/MEPC-default.aspx
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certificate must be obtained in order to carry the noxious liquid substances.   

 Annex III: Regulations for the Prevention of Pollution by Harmful Substances Carried 

by Sea in Packaged Forms was added as a result of a Protocol in 1992 by the MEPC and entered 

into force the same year.57 This Annex requires Contracting States to issue detailed standards 

on the labelling, packaging, marking, stowage, and documentation for preventing pollution 

from harmful substances. Again, this requirement aims to increase transparency and 

accountability for what is being carried by sea.      

 Annex IV: Regulations for the Prevention of Pollution by Sewage from Ships was 

adopted in 2003 and the revised Annex entered into force in 2005. Annex IV prohibits the 

discharge of sewage into the sea within a certain distance from the nearest Coastal State. 

Furthermore, governments of Port States are required to ensure adequate facilities at ports and 

terminals for the disposal of sewage without causing delay to any vessel.58 This Annex further 

requires ships to be equipped with an approved sewage system treatment plant or an approved 

sewage disinfecting system or sewage holding tank. The introduction of these sewage systems 

is costly and therefore may demonstrate the low implementation levels of this Annex. 

 Annex V: Regulations for the Prevention of Pollution by Garbage from Ships entered 

into force in 1988 and contains specifications for garbage disposal including whether, where 

and how garbage may be dumped into the sea. Annex V originally prohibited the dumping of 

plastics anywhere in the sea and restricted the dumping of garbage from ships in coastal waters 

and “Special Areas”. These Special Areas are sea areas which are particularly susceptible to 

the impacts of garbage pollution due to the heavy maritime traffic, low water exchange and 

endangered marine species.59 The amended Annex V entered into force in 2013 and prohibits 

all discharges of garbage other than food waste, cargo residues, cleaning agents and animal 

carcasses.60 Therefore, there is still not a complete prohibition on the dumping of garbage in 

the sea.  

 
57MEPC “Amendments to the Annex of the Protocol of 1978 Relating to the International Convention for the 

Prevention of Pollution from Ships, 1973” (30 October 1992) Res. 58(33). 

58 IMO, “Prevention of Pollution by Sewage from Ships” 

<www.imo.org/en/OurWork/Environment/Pages/Sewage-Default.aspx> accessed 25 August 2020; MARPOL. 

Article 7.  
59 IMO “Prevention of Pollution by Garbage from Ships” 

<www.imo.org/en/OurWork/Environment/Pages/Garbage-Default.aspx > accessed 25 August 2020.  
60 MEPC, “Revised MARPOL Annex V”, (1 January 2013) Res.201(62). 
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 Annex VI: Regulations for the Prevention of Air Pollution from Ships entered into force 

in 1997 and seeks to minimize airborne emissions from ships. It originally aimed to limit the 

main air pollutants from ships including sulphur oxides (SOx) and nitrous oxides (NOx). 

Annex VI was revised in 2005 and now aims to significantly strengthen the emission limits in 

light of technological advances and improvements.61 The revised Annex VI further introduced 

Emission Control Areas (ECAs) in an attempt to further reduce emissions of SOx and NOx in 

designated oceanic areas.         

 Annexes I and II are mandatory and must be implemented in order to accede to 

MARPOL. However, Annexes III-VI are voluntary and therefore the ratification and 

implementation levels vary for each Annex. The legal impact of these different implementation 

levels will be assessed in detail in subsequent chapters. 

2.3 International Maritime Organisation 

2.3.1 Introduction 

The IMO is the specialised agency of the UN responsible for the international safety and 

security of shipping.62 UNCLOS designated the IMO as the expert international organisation 

to control and regulate international shipping, including vessel-source pollution.63 All Member 

States of the UN are able to join the IMO, and there are currently 174 Members plus three 

Associate Members.64 States who are not party to the UN have the ability to join provided that 

the candidate State receives endorsement from two-thirds of the existing IMO members,65 

demonstrating the international reach of the organisation. The IMO operates to achieve the 

objective of “safe, secure and efficient shipping on clean oceans”,66 and one of the main 

premises is that ship operators cannot address their financial issues by compromising on safety 

and environmental performance in order to operate at a lower cost.67 

 
61 IMO, “Prevention of Air Pollution from Ships” <https://www.imo.org/en/OurWork/Environment/Pages/Air-

Pollution.aspx> accessed 25 August 2020.  
62 Kitack Lim, “The Role of the International Maritime Organization in Preventing the Pollution of the World’s 

Oceans from Ships and Shipping” (UN Chronicle) <www.un.org/en/chronicle/article/role-international-maritime-

organization-preventing-pollution-worlds-oceans-ships-and-shipping> accessed 2 December 2020 
63 UNCLOS Annex VIII, Article 2(3). 
64 IMO, “Member States” <www.imo.org/en/About/Membership/Pages/MemberStates.aspx> accessed 29 August 

2020.  
65 Convention on the International Maritime Organization (adopted 6 March 1948, entered into force 17 March 

1958) 289 UNTS 3 (IMO Convention), Article 6.  
66 International Maritime Organisation, < www.imo.org/en/About/Pages/Default.aspx> accessed 30 July 2020. 
67 Ibid.  

https://www.un.org/en/chronicle/article/role-international-maritime-organization-preventing-pollution-worlds-oceans-ships-and-shipping
https://www.un.org/en/chronicle/article/role-international-maritime-organization-preventing-pollution-worlds-oceans-ships-and-shipping
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2.3.2 IMO Structure  

The IMO consists of separate bodies who coordinate to make decisions to achieve IMO 

objectives.68 The IMO Assembly is composed of all Member State and is the designated 

primary decision making body, mandated to meet every 2 years.69 The IMO Council consists 

of 32 Member States which are elected by the Assembly to serve a two year term, and must 

meet at least twice a year.70 The Council is responsible for coordinating IMO business when 

the Assembly is not in session.71 This includes receiving reports and proposals from any of the 

five committees, considering draft work programmes and budget estimates and appointing the 

Secretary-General, subject to the approval of the Assembly.     

 However, The Council cannot make recommendations to national governments 

regarding areas concerning maritime safety and pollution prevention as this authority lies solely 

with the Assembly.72 The IMO further consists of five distinct committees: Marine Safety 

Committee (MSC), The Marine Environment Protection Committee (MEPC), Legal 

Committee, Technical Cooperation Committee, and the Facilitation Committee. This section 

will focus on the role of the MEPC and their remit under MARPOL.  

2.3.3 MEPC  

The MEPC has the authority to deal with all matters relating to the prevention and control of 

pollution from ships. The MEPC is comprised of all members of the IMO.73 The main role of 

the MEPC is to “perform functions relating to the prevention and control of marine pollution 

from ships with respect to the adoption and amendment of regulations”74 as well as “consider 

appropriate measures to facilitate the enforcement”75 of pollution-based conventions, including 

MARPOL. States play a vital role in the adoption and acceptance of amendments to MARPOL 

Annexes and can object to proposed amendments.76 The MEPC holds sessions twice a year and 

the most recent session was the 74th Session in May 2019.77 In this session, amendments were 

made to MARPOL Annexes with the introduction of electronic record books, phasing out the 

 
68 IMO Convention, Part VI, Part VII, Part IX, Part X, Part XI. 

69 IMO, “Structure of IMO”, <www.imo.org/en/About/Pages/Structure.aspx> accessed 30 August 2020.  
70 Ibid. 
71 IMO Convention, Article 22.  
72 Ibid, Article 15.  
73 Ibid, Article 38.   
74 Ibid, Article 39(a).  
75 Ibid, Article 39(b). 
76 MARPOL Article 16(f)(iii). 
77 MEPC, 74th session of the IMO Marine Environment Protection Committee (London 13-17 May 2019) Rev.3.  
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previous system of a physical oil record book for Annex I and the garbage record book for 

Annex V and introduced guidelines for the use of electronic record books under MARPOL. 

Furthermore, the MEPC amended Annex II to strengthen discharge requirements for cargo 

residues and tank washings containing products with a high melting point that can solidify 

under certain conditions such as vegetable oils and paraffin-like cargoes in specified ocean 

areas.78 This was discussed in the previous session79 and was officially amended as a result of 

the 74th session. This amendment was added in the form of new paragraphs for Annex II 

Regulation 13 and is expected to enter into force in January 2021.80 Therefore, the MEPC plays 

a vital role in ensuring MARPOL Annexes reflect technological advances and ensures that the 

substantive obligations are effective in ensuring the best available protection of the marine 

environment from shipping pollution.  

2.4 The Role of States under MARPOL 

Once a State becomes a party to MARPOL, it is under an obligation to create and enforce 

domestic legislation to implement the Convention rules.81 One common argument from 

academics is that cooperation and compliance with rules of international legal instruments are 

fundamental to the correct and full enforcement of the international regulation.82 This 

willingness to comply and take positive steps is, as Karim argues, a “sine qua non” for the 

proper implementation of any international law.83      

 Therefore, it is for the States party to MARPOL to comply with the regulations they 

have ratified in order for the convention to reach its full potential in controlling vessel source 

pollution.84 The general obligation of signatory States is laid out in Article 1 of MARPOL 

which holds that States must “undertake to give effect to the provisions of the present 

Convention and those Annexes thereto by which they are bound” in order to prevent pollution 

in contravention of the MARPOL objectives. In order to ensure compliance with MARPOL, a 

 
78 Ibid.  
79 MEPC, 73rd session of the IMO Marine Environment Protection Committee (London  22-26 October 2018) 

Rev.4. 
80 Annex II Regulation 13. 
81 MARPOL Article 1. 
82 Philippe Sands et al, Principles of International Environmental Law (4th edn  Cambridge University Press 

2018) 145. 
83 Saiful Karim (n 46) 303.  
84 MARPOL Article 13(1).  
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State Party must ratify the Convention, implement relevant rules into its domestic legal system 

and enforce those rules.  

2.4.1 Ratification 

The first stage of binding States party to MARPOL on an international level is ratification, 

whereby the State gives a formal agreement to be bound by MARPOL and any of the voluntary 

Annexes they have agreed to. Article 13 MARPOL holds that States may become party to the 

Convention through signature only plus ratification or ratification by another name such as 

acceptance, approval, and accession.85       

  In order for MARPOL to be held as binding, member states must deposit an instrument 

of ratification, acceptance, approval, or accession. The process for the entry into force of 

MARPOL requires 15 ratifications plus 50% of the gross tonnage of the world’s merchant 

shipping fleet.86 Article 15(2) stipulates that Optional Annexes will enter into force 12 months 

after the conditions of 15 ratifications accounting for 50% of the gross tonnage of the world’s 

merchant shipping fleet have been satisfied.87       

 Although ratification demonstrates a formal agreement to be bound, it is merely the 

first step in the implementation process. States are under an obligation to implement MARPOL 

rules to which they are bound into national legislation. As mentioned, Article 1 obliges 

Contracting States to “undertake to give effect to the provisions…by which they are bound”.88 

Therefore, in order for States to enforce MARPOL rules, they must be transposed into national 

law.  

2.4.2 Implementation 

The MARPOL implementation process of transposing MARPOL Annexes into domestic law 

requires explicit implementation in order for the Contracting Parties to give effect to the 

substantive rules.89 In international law, the term implementation is “the act of putting into 

effect a norm of international law within the legal order of the State”.90 As each Annex requires 

 
85 Ibid, Article 13(1)(b). 
86 Ibid, Article 15(1).  
87 Ibid, Article 15(2). 
88 Ibid, Article 1. 
89 Ibid.   
90 Harold K. Jacobson and Edith Brown Weiss, ‘A Framework for Analysis’ in Harold K. Jacobson and Edith 

Brown Weiss (eds) Engaging countries. Strengthening compliance with international environmental accords 

(MIT Press, 1998) 1, 4.  
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different implementation methods,91 there is no general consistent implementation process 

across MARPOL and therefore States have some leeway in the implementation which may 

result in poor application across contracting parties.  Furthermore, many States need to 

translate the provisions into their own language and add the rules to existing legislation. 

Therefore, there is a significant chance that these translations may result in an alteration as to 

the meaning of certain provisions and terms and that the intended meaning of the rules may get 

lost in translation.         

 Once the Convention rules have been ratified, the State is under a duty to implement 

these rules. The implementation methods for each Annex will be discussed in subsequent 

chapters. One of the main forms of implementation within MARPOL is the certification and 

port inspection system. This requirement entails that ships engaged on international voyages 

must carry a valid international certificate of compliance with MARPOL provisions.92 Article 

5 contains the necessary provisions for inspection of certificates onboard ships. The purpose 

of the certificate is to prove the vessel is complying with the MARPOL standards and therefore 

does not pose an unreasonable threat to the marine environment.93     The 

Port State may inspect the vessel to the extent that the certificate is onboard, unless there are 

reasonable grounds to believe the ship is operating contrary to the particulars of the certificate 

and therefore poses a threat of pollution contrary to MARPOL.94 In the absence of a valid 

certificate, the vessel may be subject to inspections from port officials who may take necessary 

steps to ensure that ship shall not leave the port whilst presenting an unreasonable risk to the 

marine environment.          The Port 

State may also issue a warrant for the vessel to leave the port in order to receive necessary 

repairs at the nearest repair yard.95 Therefore, port officials in contracting States play a vital 

role in the implementation of MARPOL standards by ensuring valid certificates are obtained 

and the ship meets the standards as set out by the certificate, demonstrating they do not pose a 

threat of marine pollution.  

 
91 Annex I; Annex II; Annex III; Annex IV; Annex V; Annex VI.  
92 MARPOL Article 5. 
93 Ibid, Article 5(2).  
94 Ibid. 
95 Ibid.  
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2.4.3 Enforcement  

Arguably, the most noticeable issue with MARPOL is the lack of enforcement. Although, as 

Sands argues, the substantive obligations of MARPOL are “among the most precise and 

comprehensive in any international environmental agreement”,96 the objective of MARPOL 

has not yet been achieved due to poor enforcement.97 MARPOL contains general provisions 

on enforcement which is applicable to every Annex.98 For example, Article 5 contains 

provisions for the rules on the inspection of ships. Port State vessel inspections are a vital tool 

in ensuring a higher level of enforcement as Port State officials can verify whether the 

documentation onboard the vessel is valid and in date.99  As MARPOL operates on a certificate 

and documentation system to demonstrate compliance, inspecting these documents is an 

essential element of enforcement. As a result of the findings from the inspection, the Port State 

can take the necessary steps to ensure the vessel, if any violation of fault is detected, can be 

detained until the Port State is satisfied it is fit to sail or can be authorised to leave port in order 

to reach an appropriate repair yard.100      

 This section will assess the different types of enforcement, including Flag State, Port 

State and Coastal State enforcement, and explain when each level of enforcement is relevant 

and therefore triggered under UNCLOS rules.  

2.4.3.1 Flag State Enforcement  

Flag state enforcement entails that the respective Flag State ensures compliance of vessels 

sailing under its flag with international regulations and standards.101 Flag State enforcement is 

particularly relevant to vessels operating on the high seas, as Article 92(1) UNCLOS states that 

the Flag State has exclusive jurisdiction over vessels flying under their flag whilst on the high 

seas.            

 Under Article 217 UNCLOS, States shall take appropriate measures to ensure vessels 

flying under their flag or registry are only sailing whilst in compliance with international 

standards. Furthermore, Article 211(2) UNCLOS holds that Flag States must adopt laws and 

regulations for the prevention, reduction, and control of pollution of the marine environment 

 
96 Philippe Sands et al, (n 8282) 457. 
97 Ibid. 
98 MARPOL Article 5. 
99 Ibid, Article 5(2).  
100 Ibid.  
101 UNCLOS Article 217.   
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from vessels flying under their flag. These laws and regulations shall “at least have the same 

effect as that of generally accepted international rules and standards”.102 Therefore, even if 

MARPOL does not explicitly mention Flag State enforcement in each of the Annexes, the Flag 

State is expected to carry out the international minimum standard regarding control of pollution 

from vessels as MARPOL reflects these international minimum standards.   

  It is therefore the Flag State’s responsibility to ensure that vessels flying under their 

flag carry the necessary certificates demonstrating their compliance with international 

standards which can be surrendered during an inspection from the Port State and that they are 

abiding by the correct rules applicable to them.103       

 The jurisdiction to enforce any regulations over ships lies with the Flag State the ship 

is sailing under.104 It is only once a ship voluntarily enters a port of another jurisdiction that 

port officials of another State can enforce regulations.105 However, jurisdiction of the Flag State 

to enforce MARPOL rules over their ships has brought about a reduction in the efficiency of 

MARPOL in Szepes’s view.106 As he argues, the underlying reasons for the lack of 

enforcement by Flag States is the lack of incentives to impose and enforce MARPOL rules 

diligently.107 Although UNCLOS requires a Flag State to ensure all ships registered under their 

jurisdiction comply with international rules and standards,108 there is no means of review for 

Flag State enforcement. Furthermore, there are no penalties for Flag States who fail to comply 

with MARPOL. Findings from a report of a violation of a Flag State vessel as a result of an 

investigation from a Port State are simply communicated to the Flag State who then has the 

responsibility of bringing proceedings against the offending vessel.109    

 The main criticism of the lack of effectiveness of Flag State enforcement is the 

increasing emergence of Flags of Convenience (FoC) whereby a vessel is registered under the 

flag of an unconnected State.110 This enables vessels to benefit from lower environmental 

 
102 Ibid, Article 211(2).  
103 Ibid, Article 217(3) 
104 Arron N. Honniball, “The Exclusive Jurisdiction of Flag States: A Limitation on Pro-active Port States?” 

(2016) 31 (3) The International Journal of Marine and Coastal Law, 499, 504.  
105 Patricia Birnie, Alan Boyle and Catherine Redgwell, International Law and the Environment (3rd edn. OUP 

2009) 401.  
106 Mark Szepes, (n 12), 89.  
107 Ibid.  
108 UNCLOS Article 217(1). 
109 Mark Szepes (n 12) 89.  
110 Anthony van Fossen, “Flags of Convenience and Global Capitalism” (2016) 6 (3) International Critical 

Thought, 359, 368.  
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standards and operational costs.111 These FoC are common practice in maritime law but are 

also hindering the proper enforcement of MARPOL provisions.     

 As FoCs benefit from a large number of ships registering under their jurisdiction, these 

States may be reluctant to fully comply with their MARPOL commitments as it would result 

in an economic loss. Therefore, large numbers of vessels who operate under these FoC are able 

to sail without complying diligently with the pollution control measures. This significantly 

hinders achieving the objectives of MARPOL and supports the former IMCO Secretary-

General Sir Colin Goad’s statement “the fundamental problem of controlling [marine] pollution 

is enforcement”.112 

2.4.3.2 Port State Enforcement  

International rules and standards can also be enforced by the Port State “when a vessel is 

voluntarily within a port or at an off-shore terminal of a State”113 in order to ensure “the safety 

of shipping and the prevention of pollution from ships”.114 Under Port state jurisdiction, the 

Port State may undertake investigations and initiate proceedings “in respect of any discharge 

from that vessel”115 that occurred outside the jurisdiction of the Port State. These include the 

internal waters, territorial sea or exclusive economic zone (EEZ) of other States and the high 

seas.116 Port State enforcement is of growing importance due to the “serious shortcomings …of 

the inability or unwillingness of some Flag States to inspect their ships adequately and take 

action when an offence is detected”.117        

 Furthermore, the Port State plays an administrative role in verifying whether the vessel 

in port is carrying the correct and updated certificates and documentation to prove that they are 

operating in line with international law.118 After an inspection of a vessel in port, the Port State 

can enforce corrective measures to ensure that the vessel is fit and safe to leave the port without 

posing a risk to the marine environment.119 If the Port State holds that a vessel is not safe to 

 
111Jessica H Ford and Chris Wilcox, “Shedding light on the dark side of maritime trade – A new approach for 

identifying countries as flags of convenience” (2019) 99 Marine Policy 298, 298. 
112 R. Michael M’Gonigle and Mark W. Zacher, (n 25), 327. 
113 UNCLOS Article 218.  
114 Ho-Sam Bang, “Is Port State Control an Effective Means to Combat Vessel-Source Pollution? An Empirical 

Survey of the Practical Exercise by Port States of Their Powers of Control”, (2008) 32 (4) The International 

Journal of Marine and Coastal Law 715, 720.  
115 Ibid. 
116 Ibid.  
117 Robin Churchill, “Port State Jurisdiction Relating to the Safety of Shipping and Pollution from Ships – What 

Degree of Extra-territoriality?” (2016) 31 The International Journal of Marine and Coastal Law 442, 446.  
118 Ho-Sam Bang, (n 114), n 720. 
119 Ibid, 722 
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leave port without posing an environmental risk, the Port State can further detain the vessel 

until the issues have been rectified.120 Ship detention is a “powerful measure”121 with high 

consequential costs due to the disruption to the vessel’s schedule. Therefore, as Bang argues, 

the threat of detaining the ship due to Port State enforcement is a valuable tool in forcing the 

vessel and crew to comply with the international regulations.122 

2.4.3.3 Coastal State Enforcement  

Coastal State enforcement is triggered when there are clear grounds to believe that, during the 

navigation in the territorial sea of the Coastal State, the vessel in question violated international 

rules and standards adopted by the Coastal State.123 If there are reasonable grounds to believe 

such a violation has occurred, the Coastal State may undertake an examination of the vessel 

and may even detain the vessel.124 Furthermore, where there are clear grounds to believe that a 

vessel committed a violation of international standards in the EEZ, the “Coastal State may 

require the vessel to give information regarding its identity and port of registry”125 as well as 

the recent ports of call in order to establish whether the violation did in fact occur. 

 Furthermore, if there is “clear objective evidence” that a vessel, whilst in the EEZ or 

territorial sea of the Coastal State, committed a violation of international law resulting in “a 

discharge causing major damage or threat of major damage to the coastline or relate interest of 

the coastal State, or to any resources…” then the Coastal State may exercise its jurisdiction and 

detain the vessel.126           

 The purpose of Coastal State enforcement is to protect the waters falling under the 

jurisdiction of the Coastal State by ensuring that the Coastal State is able to enforce 

international regulations on ships entering its waters and enforce regulations on vessels 

navigating through their sovereign waters.  

2.4.3.4 MARPOL Specific Enforcement Provisions 

Article 6 of MARPOL contains enforcement procedures and requirements expected of States, 

holding that they “shall co-operate in the detection of violations and the enforcement of the 

 
120 Robin Churchill, (n 117), 459.  
121 Ho-Sam Bang, (n 114114), 722. 
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31 

 

 

provisions of the present Convention”.127 This co-operation includes using “all appropriate and 

practicable measures of detection and environmental monitoring, adequate procedures for 

reporting and accumulation of evidence”.128 Article 6 reaffirms that ships sailing in areas under 

the jurisdiction of a contracting State may be subject to inspections of port officers for the 

purpose of verifying whether the vessel in question has discharged any substances contrary to 

their MARPOL commitments.129         

 If an inspection from a port officer demonstrates sufficient evidence to enable 

proceedings for violation of MARPOL standards, it “shall cause proceedings to be taken in 

accordance with its law as soon as possible”.130 Furthermore, a contracting State may inspect 

the ship of another contracting State when it enters its jurisdiction if a request has been made 

from another State with sufficient evidence that the vessel has discharged harmful substances 

contrary to MARPOL.131         

 Therefore, if there is sufficient evidence of a violation of MARPOL, the violation is 

punishable either under the jurisdiction of the State where the violation occurred or was 

detected or under the law of the Flag State.  

3. Annex I (Prevention of Pollution by Oil) 

3.1 Introduction 

Annex I of MARPOL covers the Prevention of Pollution by Oil, covering both accidental and 

operational oil discharges.132 Annex I is binding on all States who have ratified MARPOL and 

therefore must be implemented into each State’s domestic legal system. There are currently 

159 States Parties who have ratified MARPOL and therefore Annex I.133     

 As mentioned in Chapter 2, oil pollution from the shipping industry has been a 

noticeable issue in international marine protection and oil spills have had devastating impacts 

on the marine environment.          

 
127 Ibid, Article 6(1).  
128 Ibid.  
129 Ibid, Article 6(2).  
130 Ibid, Article 6(4).  
131 Ibid, Article 6(5).  
132 Annex I.  
133 IMO, “Status of Ratifications”, 

<www.imo.org/en/About/Conventions/StatusOfConventions/Pages/Default.aspx > accessed 4 October 2020.  
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 The IMO stated that the introduction of “operational and construction regulations”134 

by MARPOL have been successful in regulating oil pollution, and these regulations have been 

influential in the continual decline of accidental oil pollution over the last 30 years.135 However, 

it is evident that accidental oil spills are continuing to occur.     

 The most notable example of accidental oil pollution is the Torrey Canyon oil spill. As 

mentioned in Chapter 2, oil disasters such as the Torrey Canyon were the catalyst behind the 

conclusion of MARPOL as there was a greater need for international regulation of oil pollution. 

A more recent example of accidental oil pollution is the Japanese owned vessel MV Wakashio 

which ran aground in Mauritius in August 2020, leaking an estimated 1,000 tonnes of fuel oil 

into the environmentally protected marine areas.136 Mauritius is a “biodiversity hotspot”137 and 

the marine environment is “home to 1,700 species”138 unique to the country. Therefore, the 

effects of the oil spill have been catastrophic, with the Mauritian government declaring the oil 

spill as a national emergency.139 The oil spill occurred just north of the Blue Bay Marine Park, 

a marine protected area (MPA) and, fortunately, due to the conditions at the time of the oil 

spill, the MPA was largely unaffected.140 However, the fragility of the Mauritian marine 

environment has resulted in experts concluding that “an oil spill like this will impact almost 

everything there”.141 Japan has pledged to contribute $9.4 million towards the restoration of 

the marine environment.142 Japan pledging to contribute towards the restoration of the marine 

environment reflects the “polluter pays” principle whereby the polluter should, “in principle, 

bear the cost of pollution”143 rather than the principle of prevention which aims to prevent the 

 
134 IMO, “MARPOL Annex I- Prevention of Pollution by Oil” 

<https://www.imo.org/en/OurWork/Environment/Pages/OilPollution-Default.aspx> accessed 15 September 

2020.  
135 Ibid.  
136 Dyani Lewis, “How Mauritius is cleaning up after major oil spill in biodiversity hotspot” (Nature, 27 August 

2020) <https://media.nature.com/original/magazine-assets/d41586-020-02446-7/d41586-020-02446-7.pdf> 

accessed 15 September 2020, 172.  
137 Navin Singh Khadka, “Why the Mautirius oil spill is so serious” (BBC, 12 August 2020) 

<www.bbc.co.uk/news/world-africa-53754751> accessed 16 September 2020.  
138 Ibid.  
139 Ibid.  
140 Michelle Devlin, “Mauritius Oil Spill – an environmental disaster avoided?” (Marine Science, 8 October 2020) 

<https://marinescience.blog.gov.uk/2020/10/08/mauritius-oil-spill-an-environmental-disaster-

avoided/#:~:text=Blue%20Bay%20Marine%20Park%2C%20is,and%20the%20endangered%20green%20turtle> 

accessed 4 October 2020.  
141 Ibid.  
142 DW, “Mautirius oil spill: Japan ship operator to pay $9 million for clean-up” (DW, 11 September 2020) 

<www.dw.com/en/mauritius-oil-spill-japan/a-54890359> accessed 16 September 2020. 
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pollution from occurring in the first place.144       

 The premise for paying for the damage already caused arguably hinders the 

effectiveness of environmental protection of the marine environment as it is difficult to 

calculate ecological damage and furthermore, States can simply buy their way out of 

environmental obligations and duties. However, Mauritius estimated that the financial impacts 

on the restoration of the marine ecosystems and the livelihoods of local fishermen is likely to 

amount to $34 million.145        

 Annex I has a wide-ranging scope and cannot be fully assessed within the limits of this 

chapter. Therefore, this chapter will assess the scope of the substantive rules in Annex I, 

focusing on the introduction of oil record books146 and crude oil washing (COW).147 Finally, 

this chapter will analyse the enforcement of the substantive rules in Contracting States and 

whether the enforcement mechanisms are positively reducing the threat of oil pollution or if 

the enforcement levels are hindering the full potential of Annex I.  

3.2 Substantive Rules 
Annex I is divided into four chapters containing the substantive rules: Chapter 1 concerns 

“general” provisions such as definitions, the scope of the Annex and rules governing 

inspections and surveys;148 Chapter II covers requirements for the control of operational 

pollution;149 Chapter III regulates “requirements for minimising oil pollution from oil tankers 

due to side and bottom damages”.150 Finally, Chapter IV on the “prevention of pollution arising 

from an oil pollution incident”151 requires all vessels from contracting States to have an oil 

pollution emergency plan in the case of a polluting incident.152  

3.2.1 Basic Requirements under Annex I 

Annex I applies to all ships regardless of size,153 demonstrating the wide application of the 

substantive rules within the Annex. The basic requirement for oil tankers is that operational 

 
144 Ibid, Principle 15.  
145 DW, “Mauritius oil spill: Japan asked to pay $34 million, support local fishermen” (DW, 2 September 2020), 

<www.dw.com/en/mauritius-oil-spill-japan-asked-to-pay-34-million-support-local-fishermen/a-54789180> 

accessed 16 September 2020.  
146 Annex 1 Regulation 20.   
147 Ibid, Regulation 13B.  
148 Ibid, Annex I, Regulations 1, 2, 4-8.  
149 Ibid, Regulations 9 and 11. 
150 Ibid, Regulations 22-25A. 
151 Ibid, Regulation 26. 
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discharges are only allowed if all of the following conditions are met: the tanker is not within 

a special area;154 the tanker is more than 50 nautical miles from the nearest land;155 the rate of 

discharge of oil content does not exceed 30 litres per nautical mile;156 and finally, the total 

quantity of oil discharged into the sea does not exceed 1/15,000 of the total quantity of cargo.157

 For the purposes of the requirements under Annex I, the Special Areas are eight 

designated marine areas where the fragile ecosystem is susceptible to greater environmental 

damage from oil spills.158 These Special Areas comprise of the Mediterranean Sea area,159 the 

Baltic Sea area,160 the Black Sea area,161 the Red Sea area,162 the “Gulfs area”,163 the Gulf of 

Aden area,164 the Antarctic area165 and the North West European Waters.166 These areas were 

selected as particularly vulnerable and therefore stricter adherence to the substantive Annex I 

rules for the prevention of pollution from oil in these areas was deemed necessary.167  

3.2.2 Oil Record Book  

One of the most significant substantive rules introduced by Annex I is the requirement for 

vessels to carry an oil record book (ORB).168 The aim of the ORB is to decrease the amount of 

oil that can be discharged from vessels, whilst increasing accountability and transparency of a 

ship’s crew to ensure accurate data on the operational or accidental discharges of oil into the 

sea.169            

 There are two parts to the ORB requirement. ORB Part I is a requirement on all vessels, 

regardless of the size or tonnage capacity and covers machinery space operations. This 

requirement states that every oil tanker of up to 150 tonnes gross tonnage (GT) and every ship 

of 400 tonnes GT shall be provided with an oil record book.170 Operational activities that must 

 
154 Ibid, Regulation 9(1)(a)(i). 
155 Ibid, Regulation 9(1)(a)(ii). 
156 Ibid, Regulation 9(1)(a)(iv). 
157 Ibid, (v).  
158 Ibid, Regulation 10. 
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160 Ibid, (1)(b). 
161 Ibid, (1)(c). 
162 Ibid, (1)(d). 
163 Ibid, (1)(e). 
164 Ibid, (1)(f). 
165 Ibid (1)(g). 
166 Ibid (1)(h). 
167 MEPC, “List of Special Areas, Emission Control Areas and Particularly Sensitive Sea Areas” (adopted 2 July 

2018) Rev.3, 1.  
168 Annex I, Regulation 20.  
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170 Annex I, Regulation 20(1).  



   

 

 

35 

 

 

be noted in the ORB include ballasting or cleaning of oil fuel tanks;171 disposal of oily 

residues172 and loading173 and unloading of oil cargo174 to name but a few.  

 ORB Part II is issued to oil tankers of 150 tonnes GT and above. Regulation 20 sets out 

an exhaustive list of operations that requires the ORB to be completed. ORB Part II covers 

cargo and ballast operations from oil tankers and focuses on the monitoring of control of oil 

quantity.175 Contrary to ORB Part I which required a wide array of items to be recorded, ORB 

Part II focuses mainly on the loading and unloading of oil cargo,176 cleaning of cargo tanks,177 

ballasting of cargo tanks,178 and discharge of dirty ballast.179 The meticulous entry of data 

increases accountability of the ship crew and aims to reduce accidental oil discharges as a result 

of human error.          

 In addition to accurately completing the entry of data into the ORB, Annex I further 

states that the ORB Part I and II must be “readily available for inspection at all reasonable 

times”180 and “shall be kept on board the ship”.181 The ORB must be signed off by the master 

of the ship182 and kept for at least three years after the last entry has been made.183 ORBs are 

vital in monitoring the levels of oil discharge and the methods in which they are discharged. 

Therefore, they are important in the enforcement of Annex I, as the Port State may wish to 

inspect the ORB when the vessel is in port.184 The requirements for an ORB have been in place 

since the entry into force of MARPOL. However, Annex I has now been amended by the MEPC 

to enable the use of electronic ORBs, making it easier for the crew onboard the ship to 

accurately enter and store the data regarding oil discharge levels.185 

 
171 Ibid, Regulation 20(2)(a)(i).  
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173 Ibid (b)(i).  
174 Ibid, (iii). 
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177 Ibid, (b)(v). 
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179 Ibid, (b)(vi).  
180 Ibid, Regulation 20(5).  
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182 Ibid, Regulation 20(4). 
183 Ibid, Regulation 20(5). 
184 Ibid, Regulation 20(6).  
185 MEPC “Guidelines for the Use of Electronic Record Books under MARPOL” (17 May 2019) Res.321(74).   



   

 

 

36 

 

 

3.2.3 Crude Oil Washing (COW) System  

The introduction of the crude oil washing (COW) system applies to new tankers with a 

deadweight tonne (DWT) of 20,000 or more.186 The COW system introduced a new method of 

cleaning crude oil tanks by spraying heated oil onto the tank walls as opposed to using water.187 

As oil is used instead of water, there are fewer oily substances discharged from the vessel when 

the tanks are cleaned. Ballast water is only pumped into the cargo tanks once the tanks have 

been cleaned via the COW system,188 preventing the mixture of crude oil and water which 

would be discharged alongside dirty ballast water. The purpose of the COW system is to 

“prevent pollution of the seas from operational measures”189 and is mandatory for every 

MARPOL Contracting State.  

3.2.4 Double-Hull Requirement  

The introduction of double-hull requirement was a notable amendment to Annex I.190 In the 

wake of the single-hulled Exxon Valdez oil disaster in 1989, the USA took action to prevent 

such disasters from occurring again.191 The USA passed the United States Oil Pollution Act 

1990192 which issued the immediate phasing out of single-hulled oil tankers, such as the Exxon 

Valdez, from operating in US waters. The Oil Pollution Act 1990 required all new oil tankers 

to be fitted with a double-hull and initiated a phasing out of single-hulled tankers from 1995-

2015.193           

 Although the USA initiated the phasing out of single-hulled tankers from the Oil 

Pollution Act 1990, it took longer for this provision to reach an international level. It was not 

until 1992 that the IMO took a stance on the necessity of double-hulled oil tankers and amended 

Annex I with two new regulations: Regulation 13F194 and 13G.195   

 Regulation 13F introduced the requirement for all new oil tankers from 1993 onward 

 
186 Annex I, Regulation 13(1).  
187 Ibid, Regulation 13B. 
188 Ibid, Regulation 13B(4).  
189 IMO, “Crude Oil Washing” 

<www.imo.org/en/OurWork/Environment/PollutionPrevention/OilPollution/Pages/Crude-Oil-Washing.aspx> 

accessed 18 September 2020.   
190 Annex I, Regulation 13F. 
191 Stephen Leahy, “Exxon Valdez changed the oil industry forever – but new threats emerge” (National 

Geographic, 9 April 2019) <www.nationalgeographic.co.uk/2019/03/exxon-valdez-changed-oil-industry-

forever-new-threats-emerge> accessed 20 September 2020.  
192 Oil Pollution Act of 1990 (33 U.S.C. 2701-2761) (US).  
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of 600-5,000 DWT to be fitted with a double bottom to allow for a space of at least 0.76 

metres.196 Furthermore, all new oil tankers between 600-5,000 DWT as of 2008 must be fitted 

with a double-hull, meaning the vessel must be fitted with a double bottom and double sides.197 

The requirement for all new tankers to be fitted with double-hulls enabled the phasing out of 

single-hulled tankers.         

 Whereas Regulation 13F applied to all new oil tankers, Regulation 13G applied to 

existing tankers of 20,000 DWT and more.198 This regulation required all existing tankers of 

20,000 DWT and above to be fitted with double hulls and tankers of 25 years which were not 

constructed in line with the requirements of MARPOL must be fitted with double hulls.199 

Furthermore, oil tankers that are over 30 years old which have not been converted to fulfil the 

double-hull requirement must be taken out of service and prevented from operating.200 

 The purpose of the requirement of double-hulled oil tankers is to limit accidental oil 

spills from collisions. As single-hulled tankers contain only one layer of protection throughout 

the vessel, they pose a greater risk to the marine environment.201 If a single-hulled tanker is in 

a collision at sea, the hull containing the oil may be penetrated, resulting in oil spilling directly 

into the sea, whereas with a double-hulled tanker, the outer hull is damaged, leaving the inner 

hull containing the oil intact.202 Therefore, the double-hull requirement is one of the most 

significant amendments to Annex I in strengthening the protection of the marine environment 

from oil pollution.  

3.4 Rules Governing Enforcement of Annex I 
Annex I consists of a multitude of technical requirements aimed at preventing and limiting 

operational discharge of oil into the marine environment. However, State practice has 

 
196 Ibid, Regulation 13F. 
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demonstrated a lack of Flag State enforcement in upholding these provisions, seriously 

hindering the effectiveness of Annex I.203  

3.4.1 Flag State Jurisdiction  

As mentioned in Chapter 2.3.3.1, the Flag State is under a duty to ensure that vessels operating 

under their flag adhere to and comply with international standards and regulations. Under 

Article 217 UNCLOS, States shall take appropriate measures to ensure vessels flying under 

their flag are only sailing whilst in compliance with international standards. It is therefore the 

Flag State’s responsibility to ensure that vessels flying under their flag carry the necessary 

certificates demonstrating their compliance with international standards which can be 

surrendered during an inspection from the Port State.204     

 Although Flag State jurisdiction is not explicitly mentioned in Annex I, Flag States are 

still under a duty, as per Article 217 UNCLOS, to ensure enforcement of Annex I provisions 

onboard vessels flying their flag and to uphold international minimum standards. Such 

provisions include maintaining an updated and readily available ORB,205 and complying with 

inspections of the vessel and onboard documentation from the Port State and Coastal State.

 Flag State enforcement is therefore crucial in ensuring the substantive rules of Annex I 

are being adhered to. It would be impractical and ineffective to have to solely rely on Port State 

enforcement which requires a vessel to voluntarily enter port or for Coastal State enforcement 

which requires a violation to occur within the jurisdictional waters of the Coastal State.  

3.4.2 Port State Enforcement  

The Port State has the duty of ensuring foreign vessels within its port that are party to MARPOL 

adhere to the rules within Annex I.206 If there are clear grounds to believe that the crew onboard 

a vessel visiting Port are not familiar with the shipboard procedures relating to the prevention 

of pollution by oil, the Port State can “take such steps to ensure that the ship shall not sail until 

the situation has been brought to order” in accordance with Annex I.207 If there are grounds to 

believe that the vessel in question violated Annex I provisions in areas outside the territorial 

sea or EEZ of the Port State then the State can investigate the vessel and assess whether it poses 
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a risk to the marine environment. Furthermore, the Coastal State can investigate and detain 

vessels if they have objective evidence that a violation occurred within their territorial waters 

or the EEZ.208 Therefore, it depends on where the violation occurred as to who has jurisdiction 

to enforce Annex I; these jurisdictions can overlap and may result in competing jurisdictions.  

3.4.2.1 Port Reception Facilities  

In order to effectively enforce Annex I MARPOL, the Port State is under an obligation to 

ensure there are adequate port reception facilities with the MEPC emphasizing the need for 

these facilities to allow for “zero tolerance of illegal discharges from ships”.209 These reception 

facilities allow for the safe disposal of oil waste, sludge, sewage, garbage and cargo residues 

in port instead of into the sea.210 The MEPC have signified the importance of Port States 

holding adequate port reception facilities as “the ability to fully comply with the discharge 

requirements of Annex I, II, IV, V and VI… is dependent upon the availability of adequate 

reception facilities”.211 Clearly, the requirement of sufficient port reception facilities reduces 

the amount of oily substances that are discharged into the sea during operational discharges. 

However, these facilities are evidently costly to the Port State and if the facilities are not 

adequate and therefore cause delay when unloading the oily substances, the temptation for 

vessels to discharge the waste at sea remains.212      

 In order to ensure that Port States abide by their obligation to allow for port reception 

facilities, Flag States are required to carry an IMO report which notes which ports did not meet 

the adequate standards and/or caused undue delays.213 Port States must “…ensure the provision 

of proper arrangements to consider and respond appropriately and effectively to reports of 

inadequacies, informing IMO and the reporting Flag State of the outcome of their 

investigation”.214 Therefore, the requirement of Port States to ensure there are adequate port 

reception facilities demonstrates the vital role Port States play in the enforcement of MARPOL 

 
208 UNCLOS Article 220.  
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212 Björn Hassler, ‘Oil Spills from Shipping: A Case Study of the Governance of Accidental Hazards and 
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of the Baltic Sea (Springer 2016) 125, 140. 
213 MEPC “Revised consolidated format for reporting alleged inadequacies of port reception facilities” (adopted 
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provisions, particularly Annex I in relation to there being sufficient reception facilities for oily 

substances.  

3.4.3 Coastal State Enforcement  

Although Port State jurisdiction is essential in enforcing Annex I provisions on vessels 

violating MARPOL provisions outside of jurisdictional waters, Coastal State jurisdiction still 

applies to violations occurring within waters of the Coastal State. There is no specific mention 

of Coastal State jurisdiction to enforce within the text of Annex I, but as the following examples 

in section 3.5 will show, it is still important in enforcing Annex I rules on vessels violating 

substantive rules within jurisdictional waters.  

3.5 Enforcement of Annex I in Practice  

This section will assess issues relating to inadequate enforcement of Annex I: the falsification 

of ORBs and the approaches taken by different States in overcoming this issue.215 Falsification 

of ORBs entails a vessel’s crew knowingly falsifying the data reported in the ORB to give the 

impression that they have abided by Annex I Regulation 20 and hide illegal discharges as there 

is no explicit enforcement procedure within Annex I, States have taken different approaches to 

enforce Annex I on violating vessels.  

3.5.1 UK 

The UK implements Annex I through The Merchant Shipping (Prevention of Oil Pollution) 

Regulations 2019.216 Part 9 of The Merchant Shipping Regulations is dedicated to the 

enforcement of Annex I within the UK.217 These enforcement measures include the inspection 

of ships including the International Oil Pollution Prevention Certificate (IOPPC)218, the ORB219 

and inspecting the Shipboard Oil Pollution Emergency Plan.220    

 If, upon inspection, the IOPPC is invalid, documentation provided is not in line with 

Regulation 19 Annex I, or the condition of the ship or ship’s equipment is not in line with the 

provided documentation then the vessel may be detained by the Port State and can be prevented 

from leaving port until Port State officials are certain the vessel does not pose a threat to the 

 
215 Katriel Statman (n 203203) 263. 
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marine environment.221 Therefore, the UK takes an active stance on enforcement, 

demonstrating the importance of ensuring the vessel carries correct and valid documentation 

showing compliance with Annex I. 

3.5.2 USA  

One example of lack of compliance with Annex I is the falsifying of data in the ORB. In order 

to avoid prosecution, vessels who have exceeded their limits of oil discharge may attempt to 

cover this illegal activity by falsifying the data in the ORB, stating that they have acted within 

the remit of MARPOL standards. Portuguese shipping company Portline Bulk International 

pleaded guilty to falsifying ORB data in 2018,222 and the Dutch Nederland Shipping Company 

was fined in 2019 for presenting a falsified ORB.223 One key link between these examples is 

that each case was brought about by the US Department of Justice. This therefore raises the 

question as to whether the US is a frontrunner in the effective enforcement of Annex I 

provisions or going beyond the enforcement remit of Annex I in order to sue shipping 

companies for falsification of ORB data for violating Annex I Regulation 20?   

 The USA implemented MARPOL into their domestic legal system through the Act to 

Prevent Pollution from Ships (APPS)224 in 1980 enabling the USA to give effect to the 

substantive rules in MARPOL, including Annex I. APPS applies to all vessels flying under the 

US flag and to all vessels, whether registered in the US or not, that operate in US waters or in 

ports under US jurisdiction.225 APPS takes a much more stringent approach to enforcement 

going well beyond what is required within Annex I. The APPS encourages whistle-blowers to 

report illegal oil discharge in order to prevent oil pollution on a greater scale.226 The Coast 

Guard is the primary enforcement body to enforce Coastal State jurisdiction and are 

empowered by the US to detect illegal oil discharges. The Coast Guard is able to utilise 

“fingerprint match” technology which allows them to take samples of the oil discharge in the 

sea and match it with samples from the ship’s engine room.227 In an attempt to address the lack 

of compliance with MARPOL from vessels operating in US waters, the US Department of 

 
221 Ibid, Section 38(1)(a-e).  
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Justice has attempted to rely on Port State and Coastal State enforcement in order to hold 

foreign vessels to account for their lack of compliance with Annex I provisions due to the lack 

of Flag State enforcement for violations within US jurisdictional waters and the High Seas. 

They have done this through bringing cases under the APPS.228    

 In addition to the APPS, the US False Statement Accountability Act 2006229 has been 

relied upon by the US to prosecute vessels operating under a foreign flag from entering 

incorrect data to cover illegal discharges. Therefore, due to the lack of Flag state enforcement 

on the high seas, the US has attempted to prosecute vessels for the falsification of data instead 

of the actual illegal discharges as this would be harder to do as the US cannot claim right to 

jurisdiction over the high seas. This issue has been addressed through US case law which will 

now be discussed.  

3.5.1.2 Royal Caribbean I  

In this case, a discharge of oil occurred in US territorial waters by a vessel flying under the flag 

of Norway.230 Whilst the vessel was in port, the US Coast Guard, operating under both Coastal 

State and Port State jurisdiction, inspected the vessel including the ORB to investigate whether 

there had been illegal discharges of oil.231 Believing the ORB data to be falsified, the US 

brought action under the False Statement Act and APPS.232 The US Court concluded that the 

US could claim Coastal State jurisdiction over the Norwegian vessel under MARPOL as the 

discharge occurred in US territorial waters and therefore, the US could enforce their 

jurisdiction over the Norwegian vessel for failing to adhere to MARPOL provisions and obtain 

a correct ORB.233 As the violation occurred within US jurisdictional waters, it was easier for 

the US to claim Coastal State Jurisdiction. Therefore, the issue lies with violations occurring 

on the High Seas as the US cannot claim enforcement jurisdiction in area outside their national 

jurisdiction unless the vessel enters a US port in which case Port State enforcement is relevant.  

 
228 United States v. Royal Caribbean Cruises, Ltd. (Royal Caribbean I1), 24 F. Supp. 2d 155, 1998 AMC 1841 

(D.P.R. 1997); United States v. Petraia Mar., Ltd., 483 E Supp. 2d 34, 2007 AMC 2783 (D. Me. 2007); United 
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1998). 
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3.5.1.3 Royal Caribbean II  

This case involved the same defendant as Royal Caribbean I for discharges occurring in waters 

off the coast of the Bahamas. The US Coast Guard, upon investigation, uncovered an ORB 

violation whilst the ship was in port in Miami and brought about charges under the False 

Statement Act.234 Regarding jurisdiction issues, the Southern District Court of Florida held 

that, although the false entries had been made in international waters, they were within a US 

port and therefore “within the jurisdiction of an agency of the US government”.235 This 

therefore satisfied the jurisdictional requirement of the False Statement Act. As a result, the 

USA enforced their Port State jurisdiction in order to inspect the ORB onboard the vessel as 

allowed under Article 6 MARPOL. Additionally, the Court held that MARPOL complemented 

the False Statement Act as it serves to “maximize pollution enforcement efforts”236 both 

domestically and internationally.          

 As a result of these findings, the Court held that the defendant had committed three 

crimes: the illegal discharge of oil, failure to maintain the ORB in conjunction with MARPOL 

under Regulation 20 of Annex I and APPS, and the deliberate presentation of falsified ORB to 

US Coast Guard.237 Article 6(2) of MARPOL reinforces the importance of Port State 

jurisdiction in the enforcement of MARPOL provisions regarding violations occurring in areas 

beyond national jurisdiction. Article 6(2) was therefore relied upon in this case to allow for the 

USA to enforce Port State jurisdiction over the offending vessel as the violation had occurred 

on the high seas where Flag State jurisdiction would usually be the only viable jurisdiction. 

Therefore, this case demonstrates the importance of Port State enforcement in holding foreign 

vessels accountable for their violations on the high seas and the lack of Flag State enforcement.

 It can be argued that the US has gone above the enforcement standards required by 

Annex I by relying on a domestic law that is not the implementing instrument of MARPOL in 

order to enforce MARPOL standards. Although this may benefit the protection of the marine 

environment from illegal discharges and falsification of ORB data, it can be argued that the US 

is relying on laws outside those specifically relating to MARPOL and therefore holding vessels 

to a higher standard than they would face in other MARPOL signatory States. 

 
234 Royal Caribbean II (n228), 1819. 
235 Ibid, 1822-23.  
236 Ibid, 1829. 
237 Ibid, 1830. 



   

 

 

44 

 

 

3.5.3 Australia 

Australia implemented Annex I through Marine Order 91 (Marine pollution prevention – 

oil)238 made under the Navigation Act 2012239 and the Protection of the Sea (Prevention of 

Pollution from Ships) Act 1983.240 Marine Order 91 focuses on the surveillance of 

compliance with Annex I through the International Oil Pollution Certificate (IOPPC) required 

under Regulation 7 of Annex I. Sections 10-18 give detailed information regarding the 

IOPPC including the criteria for the issuance of an IOPPC,241 the conditions of the IOPPC,242 

as well as the criteria for the revocation of the IOPPC .243 Therefore, under Section 17, the 

IOPPC can be revoked if a condition of the certificate has been, or is likely to be, breached.244 

This threat of revocation can act as an incentive to comply with Annex I provisions or the 

documentation which acts as evidence for compliance can be revoked.  

3.5.4 Other Examples  

It is evident that the US has gone far in enforcing Flag State, Port State and Coastal State 

jurisdiction in order to tackle non-compliance of Annex I from foreign vessels. However, the 

extent to which the US has gone in enforcing MARPOL rules is stark when the implementing 

instruments of other MARPOL States are assessed.  

3.5.4.1 Panama  

For example, Panama’s implementing instrument consists of 6 sections amounting to less than 

one full page of text.245 One reason for the evident difference between the US and Panama 

implementing instruments is that Panama is a FoC and accounts for 17% of registered vessels 

across the world.246 In order to maintain their wide and open registry, it would not be in 

Panama’s best economic interest to adopt an approach as stringent as that favoured by the US 

 
238 Marine Order 91 (Marine pollution prevention – oil) 2014, AMSA MO 2018/3 (Aus). 
239 Act relating to the maritime safety and the prevention of pollution of the marine environment, and for related 

purposes, Navigation Act 2012 No. 128, 2012 (Aus).  
240 Protection of the Sea (Prevention of Pollution from Ships) Act 1983 Act No. 41 of 1983 as amended (Aus).  
241 Marine Order 91, Section 12. 
242 Ibid.   
243 Ibid, Section 17.  
244 Ibid, Section 17(a).  
245 Panama Maritime Authority, Merchant Marine Circular No. 178, 13 July 2007 

<https://www.crclass.org/chinese/download/ti-tc/39/07_178.pdf>accessed 3 November 2020. 
246 Cuba Trade, “Vessel Flags of Convenience Targeted by Trump Administration to Pressure Cuba and 

Venezuela: Panama Focus” (Cuba Trade, 28 May 2020) 

<www.cubatrade.org/blog/2020/5/29/49rneqbcaqsri5a0s631492hqqxsxu> accessed 1 November 2020. 

https://www.crclass.org/chinese/download/ti-tc/39/07_178.pdf
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as it would deter vessels from registering under the Flag of Panama, resulting in economic 

losses for the State.  

3.5.4.2 Liberia  

Another prominent FoC is Liberia. Liberia implemented MARPOL into domestic law through 

the Liberian Maritime Regulations RLM-108247 and is supplemented by Liberian Marine 

Notices bringing amendments into force.248 Liberia offers an open registry for ships which is 

vital in supporting Liberia’s economy, helping it “stay afloat”.249 Unlike the US, Liberia simply 

implemented the text of Annex I into domestic law250 and did not expand on any enforcement 

procedures. Although Liberia simply transposed Annex I into domestic law, there are four 

Marine Notices relating to Annex I.251 However, these do not expand of any enforcement 

measures and relate to the substantive rules. Furthermore, Annexes II-VI do not have as many, 

if any, Marine Notices to support the implementation of these Annexes into Liberian law. 

Therefore, Liberia has put emphasis on their implementation of Annex I with four supporting 

documents but has neglected to give such importance to the other five Annexes.  

 Therefore, from the examples of Panama and Liberia, it is evident that FoC are 

minimising any expansion of enforcement procedures when implementing Annex I into 

domestic law, whilst the US is going above and beyond MARPOL requirements in ensuring 

the substantive rules are complied with by foreign States.  

3.6 Conclusion 

The need for sufficient Port State control is vital in the enforcement of Annex I as the Port State 

is able to inspect the offending vessel under Article 6 MARPOL. Furthermore, Port States play 

 
247 Liberian Maritime Regulations RLM-108 Series 2013, Section 2.37 (LI) 
248Marine Notice POL-001 “MARPOL, Prevention of Pollution from Ships” Rev. 07/20 (LI); Marine Notice POL-

002 “Oil Discharge Monitoring & Control Systems (ODMCS)” Rev. 04/18 (LI); Marine Notice POL-003 

“Approval of Shipboard Oil Pollution Emergency Plan or a Shipboard Marine Pollution Emergency Plans” Rev. 

07/20 (LI); Marine Notice POL-004 “Useful and Practical Information About Cleansing Agents & Their Impact 

Upon Oil Pollution Prevention Equipment for Machinery Space Bilges” Rev. 07/20 (LI);  Marine Notice POL-

006 “Reports Alleging Inadequate MARPOL Port Reception Facilities” Rev. 07/20 (LI); Marine Notice POL-012 

“Electronic Oil Record Books – MARPOL Annex I” Rev. 07/20 (LI); Marine Notice POL-013 “Implementation 

of Revised Annex V, Regulations For the Prevention of Pollution by Garbage From Ships of MARPOL” Rev. 

02/18 (LI).  
249 NPR, “Liberia’s ‘Flags of Convenience’ Help it Stay Afloat” (NPR, 7 November 2014) 

<www.npr.org/2014/11/07/362351967/liberias-flags-of-convenience-help-it-stay-afloat?t=1604568197175> 

accessed 1 November 2020. 
250 The Republic of Liberia, Liberia Maritime Authority, Marine Notice POL-012 Rev. 10/17 

<www.irclass.org/media/3408/pol-012-_rev10-17.pdf> accessed 1 November 2020 (LI).  
251 Marine Notices POL-001-004 (n 248248).  
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a crucial role in ensuring there are adequate port reception facilities for the visiting vessels in 

port to enable a safe and efficient disposal of waste which would otherwise be discharged into 

the ocean environment. Therefore, although the duty to enforce Annex I provisions remains 

with the Flag State whilst operating on the high seas, it is evident that the Port State can inspect 

and enforce the provisions, such as the vessel obtaining a correct and up to date ORB, whilst 

the vessel is voluntarily visiting in port. This is vital for when Flag State enforcement fails due 

to the increase of FoC offering lower environmental standards and therefore lower enforcement 

standards.           

 Any violation of Annex I provisions occurring in the jurisdictional waters of the Coastal 

State triggers Coastal State enforcement, allowing the Coastal State to enforce Annex I 

provisions on the offending vessel, protecting the Coastal State’s marine environment. 

Therefore, Port State enforcement is essential in ensuring the correct enforcement of Annex I 

when the Flag State fails to adequately do so, and Coastal State enforcement is necessary to 

further the protection of the waters under the jurisdiction of the Coastal State.  

4. Annex II (Control of Pollution by Noxious Liquid Substances in 

Bulk)  

4.1 Introduction  

Annex II of MARPOL covers the Control of Pollution by Noxious Liquid Substances (NLS) 

in Bulk252 and, like Annex I, is binding on all States who have ratified the MARPOL 

convention. As with Annex I, there are currently 159 State Members which have ratified Annex 

II,253 and each State is obliged to implement Annex II provisions into their own domestic legal 

systems.            

 The carriage of noxious liquids and hazardous chemicals has grown considerably over 

the last 20 years254 and therefore increases the threat of marine chemical pollution incidents. 

Currently, there are “more than 200 million tons of chemicals traded annually”255 and the 

 
252 Annex II.   
253 IMO, “Status of Ratifications”, (n133).   
254 Jani M Häkkinen and Antti I Posti, “Review of Maritime Accidents Involving Chemicals – Special Focus on 

the Baltic Sea” (2014) 8 (2) International Journal on Marine Navigation and Safety of Sea Transportation 295, 

296.   
255 United Nations Conference on Trade and Development (UNCTAD), “Review of Maritime Transport 2019” 

(31 January 2020) <https://unctad.org/system/files/official-document/rmt2019_en.pdf> accessed 15 October 

2020.  
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number of ships carrying these hazardous substances is growing each year.256 Although 

pollution through chemical and noxious liquid tanker accidents may not be as widely publicised 

as oil tanker accidents, “chemical releases are thought to be potentially more hazardous than 

oil” with long-term marine environment effects and lengthy recovery times for the polluted 

area.257           

 One notable example of a noxious liquid spill is the Panamanian registered vessel 

Ariadne which ran aground 100m from the port of Mogadishu, Somalia in 1985.258 Ariadne 

was carrying 118 containers of hazardous liquids including acetone, butyl acetate, tetraethyl 

lead and toluene trichloroethylene.259 Out of the 118 containers on board, 14 containers fell 

into the sea.260 After unsuccessful attempts to salvage the vessel, a fire started due to the 

collapse of part of the deck resulting in toxic fumes and chemical emissions polluting the city 

of Mogadishu.261 As a result of these chemical emissions, inhabitants and companies within 

the port area were ordered to evacuate by the local authorities in order to minimise human 

damage from the chemical fire.262 Once the fire had been contained, the Ariadne split in two, 

leading to large quantities of cargo chemicals and oil arriving on the coast of Mogadishu. Due 

to the severity of this incident, the Somali government requested third country assistance to 

tackle the significant threat of pollution. Five States sent specialised experts to help contain the 

pollution and salvage the vessel and cargo from any further damage.263 Although the salvage 

operation was fast and successful, not all cargo was recovered, resulting in the stealing of 

chemical drums that had washed up on shore posing a significant threat to human health.264

 A more recent example of the dangers the carriage of noxious liquid poses is the Beirut 

port explosion in August 2020. The Lebanese government have blamed the explosion on the 

detonation of 2,750 tonnes of ammonium nitrate that was incorrectly stored at a warehouse in 

 
256 Ibid.  
257 Ibid.  
258 United Nations Office for the Coordination of Humanitarian Affairs, “Somalia Hazardous Materials Accident 

Sep 1985 UNDRO Information Reports 1-3”, (OCHA, 27 September 1985) 

<https://reliefweb.int/report/somalia/somalia-hazardous-materials-accident-sep-1985-undro-information-reports-

1-3> accessed 15 October 2020.  
259 Cedre, “Ariadne” (Cedre 2007) < https://wwz.cedre.fr/en/Resources/Spills/Spills/Ariadne> accessed 16 

October 2020.  
260 Ibid. 
261 Ibid.  
262 Ibid.  
263 Ibid.  
264 Ibid.  
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the Beirut port.265 The ammonium nitrate arrived in port in 2013 aboard the Moldovan flagged 

vessel, the MV Rhosus which docked in Beirut after suffering from technical issues whilst 

sailing.266 Upon inspection from the port officials, the MV Rhosus was banned from leaving, 

resulting in the cargo being transferred to one of the warehouses in port where, following a 

court order, it should have been disposed of or resold.267     

 Although this incident occurred in port and not onboard a vessel, it demonstrates the 

significant threats posed by the carriage of chemicals by vessels both at sea and in port. The 

impacts from the Beirut port explosion serves as a prominent example of the dangers noxious 

liquids can pose as the explosion killed 200 people, injuring thousands, and damaging over 

70,000 homes and buildings.268 Therefore, strict adherence to international provisions 

regulating the carriage of noxious liquid substances by sea is vital in preventing tragic accidents 

such as the Ariadne and the Beirut explosion from occurring again.  

4.2 Substantive Rules  

As previously mentioned, Annex II is a mandatory Annex and therefore must be implemented 

by States Parties to MARPOL. This section will discuss the substantive rules contained within 

Annex II, including the categorisation of noxious liquid substances,269 the discharge of these 

substances,270 and the necessity of the Cargo Record Book.271  

4.2.1 Categorisation and Listing of Noxious Liquid Substances 

For the purposes of Annex II provisions, NLS are separated into four categories,272 depending 

on the potential harm their discharge could pose to the marine environment.   

 The category of NLS with the biggest risk factor to the marine environment is Category 

X.273 If a NLS which falls under Category X is discharged into the sea as a result of tank 

cleaning and other operational discharges, they are “deemed to present a major hazard to either 

marine resources or human health” and therefore there is a “prohibition of discharge [of 

 
265 BBC, “Beirut Explosion: What we know so far” (BBC, 11 August 2020), <www.bbc.co.uk/news/world-

middle-east-53668493> accessed 16 October 2020.  
266 Ibid.  
267 Ibid.  
268 Martin Chulov, “‘There is no hope’: the slow disintegration of Lebanon” (The Guardian, 11 October 2020), 

<www.theguardian.com/world/2020/oct/11/there-is-no-hope-the-slow-disintegration-of-lebanon> accessed 16 

October 2020.  
269 Annex II, Regulation 6. 
270 Ibid, Regulation 5.  
271 Ibid, Regulation 5A.  
272 Ibid, Regulation 6.  
273 Ibid, Regulation 6(1).1 
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Category X NLS] into the marine environment.”274 The major hazards posed by the Category 

X NLS justifies the absolute prohibition of their discharge.     

 Category Y NLS are a step down from the major hazard posed by Category X NLS. 

NLS which fall under Category Y are deemed to “present a hazard to either marine resources 

or human health or cause harm to amenities or other legitimate uses of the sea”.275 Therefore, 

due to the potential hazard posed by Category Y NLS, there is a “limitation on the quality and 

quantity of the discharge into the marine environment”.276 Unlike Category X NLS, Category 

Y allows for a controlled discharge of NLS so long as they follow the limitation rules set out 

in Regulation 6(1).2. Category Z NLS are deemed to “present a minor hazard to either marine 

resources or human health” and as a result of the lower threats posed by these NLS, the 

discharge of Category Z NLS are less stringently regulated.277 Therefore, Category Z NLS can 

be discharged into the sea so long as vessels adhere to the less stringent restrictions on the 

quality and quantity of their discharge into the sea.278     

 NLS which fall outside of Categories X,Y and Z are classed to be “Other Substances” 

(OS) and, at present, their discharge is not “considered to cause harm to marine resources, 

human health, amenities or other legitimate uses of the sea”.279 As OS are not deemed to present 

a hazard or threat to the marine environment, there are no restrictions as to their discharge into 

the sea.            

 The categorisation of these NLS form the basis for the application of Annex II to vessels 

and their adherence to the discharge standards which will now be discussed.  

4.2.2 Discharge of NLS Standards   

Annex II makes it evident that the discharge of substances within Category X,Y or Z are 

prohibited “unless such discharges are made in full compliance with the applicable operational 

requirements” within Annex II.280 Any substances which have not been categorised or 

provisionally assessed as per Regulation 6, the discharge of tank washings and other mixtures 

containing the residues of the substance shall be prohibited from being discharged into the 

 
274 Ibid.  
275 Ibid Regulation 6(1).1.2. 
276 Ibid.  
277 Ibid Regulation 6(1).1.3. 
278 Ibid.  
279 Ibid Regulation 6(1).1.4. 
280 Ibid, Regulation 13(1).1. 
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sea.281 Therefore, Annex II takes a stringent approach as to the provisions which must be 

fulfilled before any residue of a NLS is discharged into the sea.     

 When a vessel has satisfied the discharge provisions criteria in Regulation 13(1), the 

discharge is only permitted in accordance with the discharge standards in Regulation 13(2). In 

order to discharge the NLS residue in accordance with Annex II standards, the following 

criteria must be adhered to: the ship is proceeding at a speed of at least 7 knots if it is a self-

propelled ship or at least 4 knots for ships which are not self-propelled;282 the discharge is made 

below the waterline through underwater discharges outlets not exceeding the maximum rate 

for which the underwater discharge outlet is designed;283 and the discharge is made at a distance 

of at least 12 nautical miles from the nearest land in a depth of no less than 25 metres.284  

 Each Category under Regulation 6 has their own discharge criteria to ensure a higher 

level of protection of the marine environment. Discharges of residues under Category X are 

regulated by Regulation 13.6. Therefore, vessels carrying Category X NLS must adhere to the 

following provisions. Once a tank carrying a Category X substance has been unloaded, it shall 

be prewashed before the vessel leaves the port. The resulting residues from this prewash shall 

be discharged in the reception facilities at the port in question until the samples taken by the 

surveyor in port indicate that the concentration of the substance is at or below 0.1% by 

weight.285 Once the accepted concentration has been reached, the remaining tank washings 

shall be discharged to the port reception facility until the tank is empty. This operation shall be 

entered into the Cargo Record Book and endorsed by the surveyor.286 The role of the surveyor 

and the Cargo Record Book will be discussed later in this chapter. Regulation 13.6.3 includes 

a provision which gives the government of the Port State the discretion to accept an alternative 

procedure to obtain the required concentration if they are satisfied that it would be 

impracticable to measure the concentration of the substance without causing undue delay to 

the ship.287 In order for the Port State to choose an alternative procedure, they must be satisfied 

that: the tank is prewashed in accordance with appendix 6 of Annex II;288 and appropriate 

 
281 Ibid 1.3. 
282 Ibid 2.1.1. 
283 Ibid 2.1.2. 
284 Ibid 2.1.3.  
285 Ibid, Regulation 6(1).1. 
286 Ibid.  
287 Ibid, Regulation 6(1).3 
288 Ibid, Appendix 6.  
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entries are made in the Cargo Record Book and approved by the surveyor.289 Therefore, Port 

States have the opportunity to opt for a more efficient way of ensuring the vessel in port is 

adhering to the Category X discharge standards without causing undue delay resulting in 

consequential costs for both the Port State and the visiting vessel.    

 Discharges of Category Y and Z residues must adhere to the discharge criteria as set 

out in Regulation 13.2 of Annex II. However, if the unloading of Category Y and Z substances 

are not carried out in accordance with Regulation 13.2, “a prewash shall be carried out before 

the ship leaves the port of unloading, unless alternative measures” satisfy the surveyor. The 

purpose of the prewash is to remove the cargo residues from the ship which are then discharged 

to the port reception facility.290 There are further requirements for high-viscosity and 

solidifying substances in Category Y which must be complied with.291 For the discharge of this 

type of substance under Category Y, a prewash procedure shall be applied;292 the residue 

mixture from the prewash shall be discharged to the port reception facility until the tank is 

empty;293 and any water subsequently introduced into the tank can be discharged into the sea 

so long as the discharge standards in Regulation 13.2 are complied with.294 

4.2.3 Cargo Record Book  

Similar to the Oil Record Book requirement for Annex I, every vessel which falls under the 

authority of Annex II shall be provided with a Cargo Record Book.295 Like the ORB, the Cargo 

Record Book must be kept in a place onboard the vessel so it is readily available for inspection 

and kept for a period of at least three years after the last entry has been made.296 Appendix 2 

contains a comprehensive list of items of cargo and ballast operations which must be recorded 

in the Cargo Record Book. Examples of  cargo operations that must be recorded are the loading 

of cargo,297 the internal transfer of cargo,298 unloading of cargo,299 discharge into the sea of 

tank washings,300 and accidental or other exceptional discharge.301 Each entry must be signed 

 
289 Ibid, Regulation 6.1.3.2 
290 Ibid.  
291 Ibid, Regulation 13(7.1).3. 
292 Ibid, Regulation 13(7.1). 3.1. 
293 Ibid, Regulation 13(7.1)3.2.  
294 Ibid, Regulation 13(7.1)3.3. 
295 Ibid, Regulation 15(1). 
296 Ibid, Regulation 15(5).  
297 Ibid, Appendix 2(A). 
298 Ibid, Appendix 2 (B). 
299 Ibid, Appendix 2 (C). 
300 Ibid, Appendix 2 (F). 
301 Ibid, Appendix 2 (I). 
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by the officer in charge of the operation within Appendix 2302 and any inspection by the Port 

State “shall be performed as expeditiously as possible without causing the ship to be unduly 

delayed”.303 Therefore, the correct entry of data into the Cargo Record Book is essential in 

ensuring protection of the marine environment and compliance with Annex II without causing 

delays to ships visiting in port.  

4.3 Rules Governing Enforcement of Annex II  

As with Annex I, the enforcement of Annex II is vital to achieve the objectives of protecting 

the marine environment from pollution of NLS carried by vessels in bulk. Annex II relies 

heavily on Port State enforcement to ensure visiting vessels are adhering to the substantive 

provisions within Annex II in order to prevent pollution from NLS. 

4.3.1 Port State Enforcement  

Chapter 6 of Annex II contains the measures the Port State can take in ensuring Annex II 

provisions are enforced and adhered to by visiting vessels.304 One such measure is that the 

government of each State Party to Annex II shall appoint surveyors for the purpose of 

implementing measures in relation to the control of Port States.305  

4.3.1.1 Surveys 

The surveyor is in charge of executing the control procedures within Annex II.306  Surveys 

are an integral element in the Port State enforcement of Annex II provisions. Regulation 8 sets 

out the types of surveys ships carrying NLS in bulk shall be subject to.307 The first survey is 

carried out before the ship is put into service and includes a complete survey of the vessel’s 

structure, equipment, fittings, arrangements and material to ensure that ship is in full 

compliance with the standards required by Annex II.308     

 Once the initial survey has been carried out, a renewal survey is issued no later than 

five years after the initial survey.309 This renewal survey ensures the structure and criteria 

surveyed in the initial survey still comply with the requirements on Annex II. Furthermore, an 

 
302 Ibid, Regulation 15(4).  
303 Ibid, Regulation 15(6).  
304 Ibid, Regulation 16.  
305 Ibid, Regulation 16(1). 
306 Ibid.  
307 Annex II, Regulation 8.  
308 Ibid, Regulation 8(1).1. 
309 Ibid, Regulation 8(1).2. 
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intermediate survey is carried out within three months before or after the second anniversary 

of the initial survey in order to ensure equipment and piping systems are in good working 

order.310 Vessels are then subject to an annual survey within three months of each anniversary 

of the initial survey which includes a general inspection of the structure and equipment. The 

surveyor can then determine, on the basis of their inspection, whether the ship is in compliance 

with Annex II standards and therefore remains satisfactory for service.311 The frequency of 

surveys within Regulation 8 demonstrates the importance of surveyors in ensuring vessels are 

in compliance with Annex II and therefore surveyors are vital in the enforcement of Annex II. 

4.3.1.2 Port State Control on Operational Requirements  

Port State enforcement is also important in the regulation of operational requirements. A 

visiting vessel in a port of another State may be subject to inspections from port officers 

concerning operational requirements under Annex II.312     

 This inspection is of greater importance when there are “clear grounds for believing 

that the master or crew are not familiar with essential shipboard procedures” regarding the 

prevention of pollution by NLS.313 Port officials are under a duty to “take such steps” to ensure 

that the ship does not leave the port until the issues discovered by the inspection are “brought 

to order in accordance with the requirements” of Annex II.314 This provision reinforces the 

importance of Port State enforcement in ensuring visiting vessels are complying with Annex II 

standards. Furthermore, the fact that the Port State can prevent the vessel from leaving port 

unless they are in compliance with Annex II provisions can act as an incentive for vessels to 

ensure higher levels of compliance to prevent undue delays to their operations.  

4.3.1.3 Reception Facilities  

As with Annex I, the Port State must ensure that there are adequate reception facilities available 

for the discharge of substances and residues in port. Regulation 18 covers the conditions that 

the Port State must meet in their delivery of the reception facilities in order to achieve effective 

and safe disposal of waste substances. The port must provide adequate facilities for the 

reception of residues containing NLS without undue delay for the vessels involved;315 and ship 

 
310 Ibid, Regulation 8(1).3. 
311 Ibid, Regulation 8(1).4. 
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repair ports repairing NLS tankers shall ensure adequate facilities for the reception of residue 

containing NLSs for any vessels calling at the repair port.      

 The government of each contracting State has the authority to determine the types of 

facilities they provide under Regulation 18 and must notify the IMO to ensure accountability 

and transparency.316 Furthermore, the Port State can be held accountable for inadequate port 

reception facilities as contracting parties to Annex II can notify the IMO if the reception 

facilities are deemed to be insufficient and inadequate.317 Therefore, the Port state is under a 

duty to ensure the facilities they provide are in line with Regulation 18 in order to ensure safe 

disposal of NLS residue without causing undue delay to ships. If the facilities are not adequate, 

this may result in vessels disposing of the substances at sea in order to avoid the delays which 

could have severe economic impacts on their operations. Therefore, the Port state providing 

adequate and efficient reception facilities is vital in the prevention of pollution from NLS and 

the enforcement of Annex II provisions.  

4.3.2 Flag State Enforcement  

As well as Port State enforcement, the Flag State plays an important role in ensuring adherence 

with Annex II. One such duty of the Flag State is the requirement of a shipboard marine 

pollution emergency plan for NLS.318 Regulation 17 holds that every ship of 150 GT and above 

which is approved to carry NLS in bulk shall have a marine pollution emergency plan onboard 

at all times. The plan must contain the procedure to be followed by the master of the vessel in 

reporting a NLS pollution incident,319 list of authorities to be contacted in the event of a NLS 

pollution incident,320 a detailed description of immediate action to be taken to reduce the NLS 

discharge,321 and the procedures for coordinating shipboard action with national and local 

authorities in tackling the pollution.322 The premise behind this emergency plan is to ensure the 

crew on the vessel are aware of measures they need to take in the case of accidental pollution 

and take steps to mitigate the impacts of the pollution to limit the damage to the marine 

environment. Therefore, the onus lies on the Flag State to ensure that the vessel flying under 

 
316 Ibid, Regulation 18(1).2.  
317 Ibid, Regulation 18(1).5.  
318 Ibid, Regulation 17.  
319 Ibid, Regulation 17 2.1. 
320 Ibid, Regulation 17.2. 
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their flag are ensuring they comply with Regulation 17 and maintain an emergency plan in the 

case of accidental NLS pollution.  

4.3.3 Coastal State Enforcement  

Similar to Annex I, there is no explicit mention of Coastal State enforcement in Annex II. 

However, the same rules as discussed in 3.4.3 apply in that Coastal State enforcement is 

relevant when violations of Annex II occur within the jurisdictional waters of the Coastal 

State.  

4.3.4 IMO Enforcement  

In addition to Port State and Flag State enforcement, Regulation 20 contains the verification of 

compliance of State Parties by the IMO. This Regulation holds that every Contracting Party to 

Annex II is subject to periodic audits by the IMO in order to verify and attain compliance with 

and implementation of Annex II.323        

 Audits are administered by the Secretary-General of the IMO,324 and every Party shall 

assist and cooperate with the IMO in facilitating the audit. Once the audit is concluded, the 

State Parties have a responsibility to implement a programme of action to address the findings 

and ensure action is taken to address any shortcomings.325      

 As the States are under a duty to address the findings of the audit and implement 

changes, Regulation 20 aims to address general issues of non-compliance with Annex II. 

Therefore, the audits are arguably an effective method of ensuring enforcement and compliance 

with Annex II provisions, aiming to address any shortcomings with the implementation and 

enforcement on an international level in maintaining the protection of the marine environment 

from pollution from NLS in bulk.  

4.4 Enforcement of Annex II in Practice  

As with Annex I, the effectiveness of the substantive provisions within Annex II relies on the 

correct enforcement from signatory States. The clarity of enforcement measures vary between 

States due to their implementing instruments and the level of enforcement required under 

Port and Coastal State jurisdiction.   

 
323 Ibid, Regulation 20(1). 
324 Ibid, Regulation 20(2).  
325 Ibid, Regulation 20(3).  
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4.4.1 UK 

In the UK, the Merchant Shipping (dangerous or noxious liquid substances in bulk) Regulations 

1996326 implements Annex II of MARPOL and regulates MARPOL surveyors in Regulation 

9(2). The UK focuses on the importance of surveys and MARPOL surveyors to ensure UK 

vessels are in line with Annex II requirements.      

 Regulation 9(2) sets out the requirements for surveys conducted by the approved 

surveyors. Surveys apply to Cargo Construction Certificate, Cargo Ship Safety Equipment 

Certificate and Cargo Ship Safety Radiotelegraphy Certificate.327 Upon a survey from the 

Surveyor, the Port State shall issue an appropriate certificate to demonstrate compliance with 

Annex II provisions. In the case of a chemical tanker, this may be a Certificate of Fitness for 

the Carriage of Dangerous Chemicals in Bulk,328 or an International Certificate of Fitness for 

the Carriage of Dangerous Chemicals in Bulk,329 and in the case of ships other than a chemical 

tanker, an INLS Certificate will be issued.330  

4.4.2 USA  

The USA has produced Enforcement Guidance for Coast Guard Inspectors regarding the 

enforcement of Annex II on foreign-flagged vessels visiting US Ports or operating in US 

jurisdictional waters.331 The guidance published from the US Department of Homeland 

Security clarifying the action the Port Officials can take in regard to different violations of poor 

documentation required by Annex II. For example, if the Cargo Record Book is not onboard 

the vessel or the data reported is not detailed, the US can prohibit all cargo operations and 

detain the vessel.332 If the Certificate of Compliance with Annex II is expired, all cargo 

operations are prohibited and Port Officials can conduct a compliance exam onboard the 

vessel.333 By providing these guidelines for Port Officials it reinforces the importance of Port 

State enforcement in the USA as the guidance is clear and enables US Ports to prohibit cargo 

 
326 The Merchant Shipping (dangerous or noxious liquid substances in bulk) Regulations 1996 (Statutory 

Instrument (S.I.) 1996/3010, as amended by S.I. 1998/1153) (UK). 
327 Ibid, Regulation 9(1).  
328 Ibid, Regulation 10(1)(a)(i). 
329 Ibid (ii). 
330 Ibid (b)(i). 
331 US Department of Homeland Security United States Coast Guard, “Navigation and Vessel Inspection Circular: 

Index of Navigation and Vessel Inspection Circulars” No. 03-06 (28 November 2006).   
332 Ibid.  
333 Ibid.  
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operations if the visiting vessel is not in full and satisfactory compliance with Annex II 

provisions.  

4.4.3 Australia  

Australia implemented Annex II MARPOL through the Marine Order 93 (Marine Pollution 

Prevention – Noxious Liquid Substances).334 The key enforcement provision within Marine 

Order 93 is the Reporting requirements of marine incidents.335 Section 21 defines marine 

incidents as: an equipment failure that may affect compliance with Annex II;336 an incident 

involving the vessel that may affect compliance by the vessel with Annex II;337 or anything 

that substantially affects the integrity of the vessel or the efficiency or completeness of the 

vessel‘s equipment by Annex II.338         

 In the case of any marine incidents as per section 21, the Master of the vessel in question 

must report the incident to the Australian Maritime Safety Authority (AMSA)339 within the 

prescribed time frame.340 By reporting marine incidents to AMSA, regardless of where they 

occurred, enables Australia to take action to prevent any pollution from occurring contrary to 

Annex II and advise the vessel on the best options to prevent, control and minimise any further 

marine incidents from happening. This method of surveillance ensures that vessels flying under 

the flag of Australia who may encounter an incident meaning they cannot comply with Annex 

II can receive advice and support on how to address the issue and continue adhering to Annex 

II standards.  

4.4.4 Liberia  

As mentioned in 3.5.4.2, Liberia implements MARPOL through the Liberian Maritime 

Regulations RLM-108. Unlike the multiple Marine Orders relating to oil pollution, Annex II 

is supported by one Marine Operations Note which introduced the revised Annex II Cargo 

Record Book, updating the Liberian Cargo Record Book.341     

 
334 Australian Maritime Safety Authority, Marine Order 93 (Marine pollution prevention — noxious liquid 

substances) 2014 AMSA MO 2014/10 (Aus).  
335 Ibid, Division 5, (21).  
336 Ibid, (a). 
337 Ibid, (b). 
338 Ibid, (c). 
339 Ibid, Note 1. 
340 Australian Maritime Safety Authority, Marine Order 1 (Administration) 2013 AMSA MO 2013/17, S. 23A 

(Aus).  
341 The Republic of Liberia, Bureau of Maritime Affairs, Marine Operations Note 10/2006, “New revised 

MARPOL Annex II Cargo Record” (adopted 15 December 2006) (LI).  
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 The Marine Operations Note simply transposes the requirements for the Cargo Record 

Book into the Liberian domestic system and lists the items that must be recorded.342 Although 

the Marine Operations Notice is a succinct document relating to the revised Cargo Record 

Book requirements, there is no expansion on any enforcement measures. Furthermore, as this 

is the only supporting document relating to Annex II, this is a stark contrast to the four 

supporting documents expanding on rules within Annex I, demonstrating a lower level of 

enforcement for Annex II than Annex I.343  

4.5 Conclusion  
In conclusion, Annex II has detailed substantive rules on the requirements necessary for States 

to adopt in order to prevent marine pollution from NLS. As with Annex I, the Port State is key 

in ensuring enforcement and compliance from vessels visiting Port. As seen from the examples 

of State practice from Australia and the UK, there is a focus on reporting and surveillance of 

vessels to ensure compliance with Annex II. However, the US has gone one step further in 

providing clear cut guidelines as to the action that can be taken for different levels of lack of 

compliance. This acts as an incentive for foreign-flagged vessels to comply with standards and 

ensure all documentation is up to date to avoid penalties in US ports.   

 Furthermore, the periodic audits from the IMO act as a significant enforcement method 

in ensuring compliance with Annex II. These findings from these audits allow the State to make 

good any areas in implementation and enforcement where the IMO found failings, allowing for 

a tighter control on the compliance of States with Annex II.  

5. Annex III (Regulations for the Prevention of Pollution by 

Harmful Substances Carried by Sea in Packaged Form) 

5.1 Introduction  

Annex III entered into force 1 July 1992 and regulates requirements for the issuing of detailed 

standards on packing, marking, labelling, documentation, stowage, quantity limitations, 

exceptions and notifications of harmful substances carried by sea in packaged form.344 There 

are currently 149 States party to Annex III.345 There are fewer States party to Annex III than  

to Annexes I and II, as Annex III is an optional Annex which does not need to be ratified in 

 
342 Ibid, A 
343 Marine Notices POL-001-004 (n 248).   
344 Annex III.  
345 IMO, “Status of Ratifications” (n 133133). 
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order to accede to MARPOL.         

 Roughly 15% of goods carried by sea as cargo are dangerous goods.346 For the purposes 

of Annex III, harmful substances are those substances defined as marine pollutants in the 

International Maritime Dangerous Goods Code (IMDG Code)347 which are categorised as per 

the toxicity level into acute, chronic 1 or chronic 2.348 These marine pollutants could be 

accidentally discharged into the sea due to inadequately secured cargo or containers falling 

overboard during the voyage of the vessel.349 As a result, Annex III prohibits the carriage of 

harmful substances unless the carriage is in accordance with Annex III standards and 

requirements.350 Therefore, the correct labelling, storage and documentation of these harmful 

substances is vital in order to ensure the substances are stored and handled safely whilst being 

transported by sea.  

5.2 Substantive Rules  

Annex III implements detailed rules on the correct marking, labelling,351 documentation352 and 

stowage353 of harmful substances in order to regulate the carriage of these goods by sea in order 

to protect the marine environment from any accidental pollution.  

5.2.1 Marking and Labelling  

Regulation 3 regulates the requires marking and labelling of harmful substances in packaged 

form carried by sea.354 This regulation entails that packages of harmful substances shall be 

marked with the correct technical name and “durably marked or labelled to indicate that the 

substance is a marine pollutant”.355 The durability of labelling must be of a high standard with 

the identifying label and necessary information from the marking still being identifiable on 

packages “surviving at least three months’ immersion in the sea”.356   

 
346 Jan Babicz, Wärtsilä Encyclopaedia of Ship Technology  (2nd edn, Wärtsilä Corporation, 2015) 377.  
347 IMO, “International maritime dangerous goods code: incorporating amendment 34-08” (2008) London: 

International Maritime Organization, Section 2.9.3.3. 
348 Ibid.  
349 Akshat Arora, “MARPOL Annex III and Amendment 37-14 to the IMDG code” <www.standard-

club.com/media/2023666/marpol-annex-iii-and-amendment-37-14-to-the-imdg-code.pdf> accessed 28 

November 2020, 4.  
350 Annex III, Regulation 1(2).  
351 Ibid, Regulation 3. 
352 Ibid, Regulation 4. 
353 Ibid, Regulation 5. 
354 Ibid, Regulation 3. 
355 Ibid, Regulation 3(1). 
356 Ibid, Regulation 3(2). 

http://www.standard-club.com/media/2023666/marpol-annex-iii-and-amendment-37-14-to-the-imdg-code.pdf
http://www.standard-club.com/media/2023666/marpol-annex-iii-and-amendment-37-14-to-the-imdg-code.pdf
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 Furthermore, consideration of the surface of the package should be taken into account 

when deciding on the suitable marking and labelling.357 Therefore, harmful substances which 

fall under the marine pollutant criteria from the IMDG Code must be correctly and diligently 

marked and labelled in order to clearly denote the contents, even if they are submerged in the 

sea for over three months.  

5.2.2 Documentation  

As well as clear and durable marking and labelling, Regulation 4 contains the requirements for 

the correct documentation for any harmful substance carried.358 Any document relating to the 

carriage of harmful substances must refer to the substance by the correct technical name, trade 

names are not sufficient, and the harmful substance must be further identified as a “MARINE 

POLLUTANT”.359           

 In addition, any documents supplied by the shipper shall include a signed certificate or 

declaration that the shipment is “properly packaged and marked, labelled or placarded as 

appropriate and in proper condition for carriage to minimize the hazard to the marine 

environment”.360 Furthermore, Regulation 4 calls for a list setting forth the harmful substances 

on board and their location on the vessel, a copy of which shall be retained by the owner of the 

ship until the harmful substances are safely unloaded.361 Therefore, Regulation 4 focuses on 

the correct documentation of the substances, demonstrating that they are safe to carry onboard 

and the ship’s crew and owner are aware of their location onboard at all times.  

5.2.3 Packing and Stowage  

Regulation 2 requires that harmful substances are packaged in such a way that is adequate to 

minimize any hazards to the marine environment and the packaging shall have regard to their 

specific contents.362 As well as adequate packing standards, the harmful substances must be 

properly stowed and secured onboard the vessel.363       

 The packaged substances must be stowed and secured in such a way as to minimize 

hazards to the marine environment “without impairing the safety of the ship and persons on 

 
357 Ibid.  
358 Ibid, Regulation 4. 
359 Ibid, Regulation 4(1). 
360 Ibid, Regulation 4(2). 
361 Ibid, Regulation 4(3). 
362 Ibid, Regulation 2. 
363 Ibid, Regulation 5. 
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board”.364 Therefore, Regulation 5 highlights that the requirements within Annex III are not 

only to protect the marine environment from pollution from harmful substances in packaged 

form, but also to protect the ship’s crew and the safety of the vessel itself.  

5.2.4 Exceptions  

Under Annex III, jettisoning of harmful substances carried in package form is strictly 

prohibited in order to protect the marine environment save for the exemptions contained in 

Regulation 7. Regulation 7 holds that jettisoning of these substances can be permitted only 

when necessary for the “purpose of securing the safety of the ship or saving life at sea”.365 In 

the case of leakages of the packaged harmful substances, appropriate measures based on “the 

physical, chemical and biological properties of harmful substances” shall be taken when such 

leakages are washed overboard.366 Therefore, harmful substances may only be jettisoned in 

order to secure the safety of the vessel or save the lives of crew, demonstrating how marine 

environmental protection takes priority unless the crew or vessel are in danger.  

5.3 Rules Governing Enforcement of Annex III 

5.3.1 Flag State Enforcement  

As with all MARPOL Annexes, the Flag State is under a duty to ensure vessels flying under 

their flag adhere to and comply with Annex III. This includes ensuring all harmful substances 

are adequately packaged, marked, labelled, and stowed in line with Annex III standards. 

Furthermore, the Flag State is responsible for certifying that the correct documentation is on 

board to confirm the details of the harmful substances and their location on the vessel.  

 The Flag State are also under the general duty of Article 8 MARPOL to report any 

incidents involving harmful substances without delay.367 Each State party to MARPOL must 

make “all arrangements necessary for an appropriate officer or agency to receive and process 

all report on incidents”368 and must notify the IMO with complete details of such 

arrangements.369 When a Party receives a report of an incident involving harmful substances, 

the vessel must notify the Administration of the Flag State the vessel is registered in370 as well 

 
364 Ibid, Regulation 5. 
365 Ibid, Regulation 7(1). 
366 Ibid, Regulation 7(2). 
367 Article 8(1). 
368 Ibid, Article 8(2)(a). 
369 Ibid, Article 8(2)(b). 
370 Ibid, Article 8(3)(a). 
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as any other State which may be affected.371        

 Therefore, there is a duty on the Flag State to not only enforce Annex III standards and 

provisions, but also report any incidents without undue delay in order to allow for action to 

control and mitigate any pollution.  

5.3.2 Port State Enforcement  

Under Regulation 8 Annex III, any vessel when in the port of another State may be subject to 

inspection by Port State Officials if there are clear grounds for believing that the crew or master 

of the ship are not familiar with shipboard procedures relating to the standards required by 

Annex III.372 If the Port State believes that the crew or master are unfamiliar with the standards 

of Annex III, Port State Officials shall take steps to prevent the vessel from leaving port until 

the “situation has been brought to order in accordance with the requirements” required under 

Annex III.373 All Port State inspections are to be carried out in accordance with the procedure 

required in Article 5 MARPOL to ensure fair and thorough inspections of vessels.  

 As with all MARPOL Annexes, the Port State has the authority to detain a vessel if 

they are of the belief that the vessel is substandard and therefore poses a threat to the marine 

environment, including violations of Annex III.374 If the vessel is detained, the Port State must 

notify the Flag State of the detained vessel as soon as practicable with the notification including 

the ship’s name, IMO number, time of detention and copies of any detention order.375 Upon 

notifying the Flag State of the detention of a vessel flying under their flag, the Flag State should 

notify the IMO of remedial action taken in order to rectify the faults discovered from the Port 

State’s inspection.376 Therefore, the Flag State must take remedial action in response to the 

issues uncovered by the Port State inspection in order for the vessel to be released from port to 

a standard permitted by MARPOL standards.  

 
371 Ibid, Article 8(3)(b). 
372 MARPOL Annex III, Regulation 8(1). 
373 Ibid, Regulation 8(2). 
374 IMO Assembly Resolution “Procedures for Port State Control” (adopted 4 December 2019) Res.1138, Chapter 

4.1.2. 
375 Ibid, 4.1.3. 
376 Ibid, 4.2.1. 
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5.3.3 Coastal State Enforcement  

Again, Annex III does not explicitly mention Coastal State enforcement. However, 

enforcement by the Coastal State is still important when, within jurisdictional waters, a vessel 

violates Annex III rules and standards.  

5.4 Enforcement of Annex III in Practice  

Due to the stringent and detailed packing, labelling, marking, and documentation required by 

Annex III, any discharge of such substances can be traced to the vessel, more so than garbage 

or sewage. Therefore, ensuring effective reporting of any incidents as soon as possible or of 

any illegal jettisoning of packaged harmful substances is key to enforcing Annex III. 

Furthermore, as the harmful substances are able to be traced to the vessel, this may act as an 

incentive for Flag States to strictly comply with Annex III provisions as vessels would be 

unlikely to escape detection for illegally jettisoning or discharging harmful substances in a 

discrete manner.  

5.4.1 UK 

The UK implemented Annex III through The Merchant Shipping (Dangerous Goods and 

Marine Pollutants) Regulations 1997377 (hereinafter The Merchant Shipping Regulations) 

giving effect to MARPOL standards in UK domestic law. In addition to implementing Annex 

III provisions, The Merchant Shipping Regulations also introduced regulations for penalties 

for persons guilty of breaching Annex III standards.378 Section 24 holds that any person guilty 

of breaching Annex III substantive rules “shall be liable on summary conviction to a fine not 

exceeding the statutory maximum or, on conviction of indictment, to imprisonment for a term 

not exceeding two years or a fine or both”.379 The threat of a fine or imprisonment sentence 

acts as an incentive to comply with Annex III standards as a violation could result in a 

significant penalty.         

 However, section 24 contains defences which may be relied upon by persons facing the 

penalties under The Merchant Shipping Regulations. These defences can be proven if, for 

example: all reasonable steps had been taken to ensure compliance;380 the person did not know 

 
377 The Merchant Shipping (Dangerous Goods and Marine Pollutants) Regulations 1997, 1997 No. 2367 (UK).  
378 Ibid, Section 24. 
379 Ibid, Section 24(1). 
380 Ibid, Section 24(2)(a). 
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nor ought to have known that the goods were dangerous goods or marine pollutants,381 or the 

dangerous goods were handled and carried in accordance with the provisions of the IMDG 

Code.382 Therefore the threat of a significant fine or prison sentence aims to deter vessel crew 

from breaching Annex III standards. Furthermore, as the goods are easily traceable to the vessel 

they were discharged from, it is unlikely that a vessel can escape liability by simply violating 

Annex III regulations without any repercussions.  

5.4.2 USA 

The USA implements Annex III under the Hazardous Materials Transportation Act (HMTA) 

Part 171.383 In addition to transposing Annex III into domestic law, the HMTA includes 

provisions for penalties for non-compliance.384 The civil penalty fines for violations can be 

up to $55,000 and not less than $250 for each violation.385 The maximum civil penalty is 

$110,000 if the violation results in death, serious illness or injury and a minimum of $495 if 

the violation relates to the lack of adequate training.386      

 In addition to civil penalties, any person found to have violated the HMTA may be 

imprisoned for up to five years or ten years if the violation involves the release of a 

hazardous material which results in death or serious injury to any person.387 Therefore, the 

USA is going beyond the enforcement measures laid out in Annex III and introducing high 

level civil penalties as well as criminal sanctions. The high-level penalties may act as an 

incentive to comply with Annex III provisions but, arguably, oversteps the remit of Annex 

III.  

5.4.3 Australia  

Australia implemented Annex III through Marine Order 94 (Marine pollution prevention – 

packaged harmful substances) 2014.388 Section 10 lays out the prescribed manner of reporting 

and notifying an incident. Any notification of a potential general pollution incident must start 

with the code letters POLREP (pollution report) as well as the IMO number and radio call-sign 

 
381 Ibid, Section 24(2)(b). 
382 Ibid, Section 24(2)(c). 
383 The Code of Federal Regulations (CFR) 49 Part 171 -174 (USA).  
384 Ibid, Part 171.1(G). 
385 Ibid.   
386 Ibid.  
387 Ibid.  
388 Marine Order 94 (Marine pollution prevention — packaged harmful substances) 2014 AMSA MO 2014/1 

(Aus). 
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of the ship.389 The notification is to be sent to the Flag State of the vessel with the incident and 

any potentially impacted States by either telephone,390 fax,391 radio,392 or email.393  

 A more stringent approach is taken when reporting a discharge or potential discharge 

of a “marine pollutant in a packaged form” under Schedule 1.394 When reporting a discharge 

of a marine pollutant, certain information is required. This includes: the name, call sign and 

flag of the ship;395 date and time of event expressed as Coordinated Universal Time (UTC);396 

position of discharge;397 radio communications including the full names of stations and 

frequencies guarded;398 any information regarding the discharge including the correct technical 

names of goods, UN number, IMO hazard class, name of manufacturer, types of packages, 

estimate on quantity and likely condition of the goods, whether lost goods were floating or sank 

and the cause of loss.399 Furthermore, the report must include details regarding the weather 

conditions,400 contact details of the ship owner,401 ship size and type,402 and any action being 

taken including whether assistance or salvage efforts have been made.403 As well as reporting 

actual discharges of harmful substances, Schedule 1 requires reports to be made of any probable 

discharges.404 Probable discharges require the same information as actual discharges, focusing 

on the estimate of the quantity and likely condition of the goods that have been discharged.405

 Therefore, by focusing on stringent reporting systems for any actual or probable 

discharges of harmful substances in packaged form, Australia strengthens the accountability of 

vessels, making it harder for them to escape liability as the evidence collated clearly links the 

discharged goods with the offending vessel. 

 
389 Ibid, Section 10(a).  
390 Ibid, Section 10(b)(i). 
391 Ibid, Section 10(b)(ii). 
392 Ibid, Section 10(b)(iii). 
393 Ibid, Section 10(b)(iv). 
394 Ibid, Schedule 1. 
395 Ibid, Schedule 1(A). 
396 Ibid, Schedule 1B. 
397 Ibid, Schedule 1C-D. 
398 Ibid, Schedule 1M. 
399 Ibid, Schedule 1R 1-9. 
400 Ibid, Schedule 1S. 
401 Ibid, Schedule 1T. 
402 Ibid, Schedule 1U. 
403 Ibid, Schedule 1X. 
404 Ibid, Schedule 1P. 
405 Ibid, Schedule 1P 6. 
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5.4.4 Liberia  

Liberia’s implementation of Annex III is covered by Marine Notice TEC-005 relating to the 

IMDG Code and Medical Oxygen Carriage Requirements.406 Like Annex II, this Marine Notice 

is the only supporting document to aid implementation of Annex III provisions and consists of 

less than three pages.          

 Although there is a section within the Marine Notice dedicated to compliance, this is 

brief and refers to the rules as laid out in Annex III text.407 There is no mention of enforcement 

measures, simply that Liberian vessels must comply with the standards as set out in Annex III. 

This lack of expansion on Annex III rules is a contrast to the examples given from the UK, 

USA, and Australia where a greater focus is given to the enforcement measures to ensure 

compliance with Annex III.  

5.5 Conclusion  

In conclusion, Annex III introduced strict marking, packing, labelling, documentation, and 

stowage requirements in order to aid the correct handling of harmful substances classed as 

marine pollutants. Unlike the discharge of garbage and sewage and, to some extent, oil and 

Noxious Liquid Substances, the strict classification and documentation of harmful substances 

creates a significant link between the marine pollutant and the vessel. Therefore, it is unlikely 

for a vessel to be able to jettison such dangerous goods without facing liability for doing so. 

As the labelling and marking of the harmful substances is so important in tracing the goods to 

the vessel and in effectively dealing with any pollution as a result, enforcing these standards is 

vital in protecting the marine environment.      

 Furthermore, detailed reports for the notification of a discharge or potential discharge 

are vital in ensuring the offending vessel cannot escape liability. The quicker the notification 

of any pollution incidents to the Flag State and any potentially impacted States leaves less room 

for a vessel to escape liability. Therefore, the efficient and detailed reporting procedure plus 

the stringent labelling and documentation of the harmful goods carried in packaged form is a 

vital tool in the enforcement of Annex III.  

 
406 The Republic of Liberia, Liberia Maritime Authority, Marine Notice TEC-005 “International Maritime 

Dangerous Goods Code (IMDG Code) and Medical Oxygen Carriage Requirements” Rev. 07/20 (LI).  
407 Ibid, 2.0-2.2. 
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6. Annex IV (Prevention of Pollution by Sewage from Ships)  

6.1 Introduction  

Annex IV MARPOL which came into force on the 27th September 2003,408 regulates the 

Prevention of Pollution by Sewage from Ships,409 and, unlike Annexes I and II, is an optional 

Annex and therefore does not have to be ratified by all States party to the mandatory Annexes 

of I and II. There are currently 144 States party to Annex IV, meaning 15 States who are party 

to the mandatory Annexes are not party to Annex IV;410 one significant absent State is the USA.

 Unlike Annexes I and II which deal with pollution from the cargo of oil and NLS, 

Annex IV deals with human sourced pollution and therefore requires a different approach in 

regulating. Annex IV applies to all vessels engaged in international voyages including new 

ships of 400 GT and above, new ships of less than 400 GT which are certified to carry 15 or 

more persons onboard, existing vessels of less than 400 GT certified to carry 15 persons five 

years after the entry into force of Annex IV and existing vessels of less than 400 GT certified 

to carry more than 15 persons five years after the entry into force of Annex IV.411 The discharge 

of raw sewage at sea from operating vessels is a significant issue in the protection of the marine 

environment.            

 In the UK, a new environmental activist group formed to protest the environmental 

impacts of the cruise ship industry. Ocean Rebellion have been protesting luxury cruise ships 

that have been anchored off the UK coast whilst they are unable to operate due to Covid-19.412 

Ocean Rebellion have claimed that, when in operation, a single cruise ship “dumps 10 

swimming pools worth of raw sewage into the ocean”413 each week.    

 The disposal of raw sewage at sea poses a great threat to marine resources as well as 

human health if it were to enter domestic water sources. The United Nations has recognised 

the right to safe and clean drinking water as a “human right that is essential for the full 

 
408 IMO, “International Convention for the Prevention of Pollution from Ships” 

<www.imo.org/en/About/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-

Ships-(MARPOL).aspx> accessed 30 October 2020. 
409 Annex IV. 
410 IMO, “Status of Ratifications”, (n 133133). 
411 Annex IV, Regulation 1.1-1.4. 
412 Oliver Vergnault, “Ocean Rebellion activists protest against ‘polluting cruise ships’ in Weymouth Bay” (In 

your area, 6 October 2020) <www.inyourarea.co.uk/news/untitled-44/> accessed 30 October 2020. 
413 Ibid.  
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enjoyment of life and all human rights”414 and therefore reinforces the need for effective 

sewage treatment to protect public health. As well as the threats of sewage pollution to human 

health, the marine environment also suffers impacts from sewage disposal. For example, in 

2016, the River Trent in the UK was polluted by sewage resulting in over 15,000 fish being 

killed as a result of the contamination.415 Therefore, it is evident that there is a need for clear, 

international regulation on sewage disposal at sea to protect both the marine environment and 

public health.  

6.2 Substantive Rules  

6.2.1 Discharge of Sewage  

Regulation 11 holds that the discharge of sewage into the sea is prohibited, save for the 

following exceptions:416 the vessel is discharging disinfected sewage after using a system in 

accordance with Regulation 9 of Annex IV at a distance of more than 3 nautical miles from the 

coast or the vessel is discharging sewage at a distance of more than 12 nautical miles from the 

coast which has not been disinfected from an approved treatment system providing that the 

sewage that has been stored in holding tanks shall be discharged at a moderate rate when the 

ship is en-route and proceeding at no less than 4 knots;417 or the ship is operating with an 

approved sewage treatment plant which meets the requirements of Regulation 9418 and the tests 

results of the plan are reported in the vessel’s International Sewage Pollution Prevention 

Certificate;419 and the sewage does not produce visible floating solids or cause discolouration 

to the surrounding water.420         

 However, these provisions do not apply to vessels operating in the waters under the 

jurisdiction of a State so long as they are abiding by the sewage discharge requirements, which 

may be less stringent, imposed by the State in question.421 There is a further requirement for 

 
414 UN Environmental Programme, “Better sewage treatment critical for human health and ecosystems” (5 April 

2019) <www.unenvironment.org/news-and-stories/story/better-sewage-treatment-critical-human-health-and-

ecosystems> accessed 1 November 2020.  
415 Environmental Technology, “How Does Sewage Affect the Environment?” (27 September 2016) 

<www.envirotech-online.com/news/water-wastewater/9/breaking-news/how-does-sewage-affect-the-

environment/40472> accessed 1 November 2020.  
416 Annex IV, Regulation 11. 
417 Ibid, Regulation 11.1.1. 
418 Ibid, Regulation 11 1.2. 
419 Ibid, Regulation 11 1.2.1. 
420 Ibid, Regulation 11.1.2.2. 
421 Ibid, Regulation 11.2. 
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vessels when the sewage is mixed with waste water to abide by the Annexes covering such 

mixed substances, particularly Annexes I and II.422  

6.2.2 Sewage Systems  

In order to fully appreciate the sewage discharge obligations under Regulation 11, Regulation 

9 must be adhered to regarding the sewage treatment systems.423 Regulation 9 requires all 

vessels subject to Annex IV to be fitted with one of the following sewage systems: a sewage 

treatment plan in compliance with the standards and tests developed by the IMO;424 or a sewage 

disinfecting system for the temporary storage of sewage when the ship is less than 3 nautical 

miles from the nearest land;425 or the vessel must be fitted with a holding tank for the retention 

of all sewage in proportion to the number of persons on board which must have the ability to 

indicate visually the amount of its contents.426      

 Therefore, in order to satisfy the discharge requirements of Regulation 11, the vessel 

must be fitted with the required sewage systems as found in Regulation 9 in order to offer a 

higher level of protection against marine pollution from sewage disposal.  

6.2.3 Issuing of Certificate  

In order to attain that the vessel is complying with Annex IV standards, each vessel engaging 

in voyages to ports under the jurisdiction of MARPOL parties will be issued with an 

International Sewage Pollution Prevention Certificate (ISPPC).427 The certificate is issued after 

an initial survey which includes a complete survey of the vessel’s “structure, equipment, 

systems, fittings, arrangements and material”428 ensuring that the structure of the vessel is in 

compliance with Annex IV requirements. The vessel will be subject to a renewal survey to 

ensure the vessel remains to fully comply with the applicable requirements of Annex IV.429 

The vessel will also be subject to further surveys, either general or partial after a repair to the 

vessel which was carried out to ensure the vessel complies with Annex IV obligations.430 This 

survey will assess whether the repairs or renewals have been effectively made and that the 

 
422 Ibid, Regulation 11.3. 
423 Ibid, Regulation 9. 
424 Ibid, Regulation 9 1.1. 
425 Ibid, Regulation 9 1.2. 
426 Ibid, Regulation 9 1.3. 
427 Ibid, Regulation 5. 
428 Ibid, Regulation 4 1.1. 
429 Ibid, Regulation 4.1.2. 
430 Ibid, Regulation 4.1.3. 
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material and workmanship of the repairs are satisfactory to warrant the issuance of the 

Certificate.431           

  A Certificate can also be issued by a government of a State party to Annex IV if they 

conduct a survey of the ship and hold that they are satisfied that the provisions of Annex IV 

are complied with.432 This Certificate will receive the same recognition as a Certificate issued 

under Regulation 5 and can only be issued to States party to Annex IV.433 The issuance of 

Certificates demonstrates clear surveillance as to compliance with Annex IV obligations and 

requires vessels to repair any issues preventing them from receiving their Certificate.  

6.3 Rules Governing Enforcement of Annex IV 

Although there are clear surveillance provisions through the Certification requirement, there is 

a significant lack of enforcement procedures within Annex IV. Unlike Annexes I and II, there 

is no explicit enforcement procedure for the Coastal and Port State to ensure visiting vessels 

are complying with Annex IV requirements. There is no clear provision within Annex IV for 

Port State officials to inspect the visiting vessel in Port to ensure compliance, only that they 

can survey the ship and issue a Certificate under Regulation 6 if they are satisfied the vessel is 

complying with Annex IV requirements.434   

6.3.1 Flag State Enforcement 

As there is no clear division of authority to enforce granted to the Port and Coastal State within 

Annex IV, the jurisdiction to enforce lies with the Flag State. This entails that the Flag State is 

under a duty to ensure that vessels flying under the flag are complying with Annex IV 

obligations and fulfilling the standards required under the ISPPC.435  

6.3.2 Port State Enforcement  

As with Annexes I and II, the Port States party to Annex IV are under an obligation to provide 

adequate reception facilities for the safe and legal discharge of sewage in Port.436 These 

reception facilities must be adequate to meet the needs of the ships visiting Port and must not 

cause undue delay to ships.437 Any delays in vessels utilising the reception facilities may result 

 
431 Ibid.  
432 Ibid, Regulation 6.1. 
433 Ibid, Regulation 6.3-4. 
434 Ibid, Regulation 6.1. 
435 Ibid, Regulation 6. 
436 Ibid, Regulation 12. 
437 Ibid.  
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in economic loss, acting as an incentive to illegally discharge of sewage at sea rather than 

endure costly delays in Port. Therefore, it is essential that the reception facilities are up to the 

standard of receiving the sewage and can meet the needs of the ships visiting Port in order to 

ensure effective compliance with Annex IV.      

 Furthermore, States party to Annex IV can notify the IMO where the Port reception 

facilities are believed to be inadequate, increasing the pressure on the Port State to ensure the 

facilities are satisfactory and enable quick and safe discharge of sewage, preventing illegal 

discharges into the sea. Without this surveillance measure from visiting vessels, illegal 

discharges may continue to occur in order to avoid delays and extra financial burdens which in 

turn seriously hinders the protection of the marine environment that Annex IV aims to provide.  

6.3.3 Coastal State Enforcement  

As with the previous Annexes, there is no mention of Coastal State enforcement in the text of 

Annex IV. However, for cases where a vessel violates Annex IV provisions within Coastal 

State wasters, the Coastal State can enforce Annex IV against the offending vessel.  

6.4 Enforcement of Annex IV in Practice  

As mentioned above, Annex IV itself does not contain clear and evident enforcement and 

surveillance provisions. As a result of this omission, Annex IV has been highly criticised and 

there are calls for a “major reshape” in order to further protect the marine environment from 

the impacts of sewage pollution.438         

 As well as a lack of enforcement provisions, the substantive rules have been subject of 

criticism with critics arguing that “disinfecting raw sewage is ineffective and harmful” and the 

disinfecting systems are “a disservice to the IMO’s aspirations”.439 Due to the absence of 

explicit enforcement mechanisms within Annex IV, this section will assess State practice and 

how the UK, Australia, Liberia, Germany and Finland are addressing the lack of enforcement 

in Annex IV by developing enforcement measures in the domestic instruments implementing 

Annex IV. As a comparison of different approaches taken, this section will also briefly look at 

the USA’s method of preventing pollution from sewage as they are not a Contracting Party to 

Annex IV and therefore may serve as an interesting alternative in addressing sewage pollution.  

 
438 Wei Chen, “Support for Major Reshape of MARPOL Annex IV” (Maritime Executive 12 January 2020) 

<www.maritime-executive.com/editorials/support-for-major-reshape-of-marpol-annex-iv> accessed 3 November 

2020. 
439 Ibid. 
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6.4.1 UK 

The UK implemented Annex IV into domestic law through the Merchant Shipping and Fishing 

Vessels (Port Waste Reception Facilities) Regulations 2003440 which has now been amended 

by The Merchant Shipping (Prevention of Pollution by Sewage from Ships) Regulations 

2020,441 (hereinafter the Merchant Shipping Regulations).     

 Unlike Annex IV, Part 5 of the Merchant Shipping Regulations solely deals with 

enforcement of Annex IV provisions within the UK. Section 25 gives Port Officials the power 

to board a vessel to conduct an inspection of any part of the vessel, including equipment and 

any documentation onboard in order to attain whether there has been a violation of Annex 

IV,442 whether there are clear grounds for believing the crew are not familiar with the essential 

procedures for preventing sewage pollution,443 assessing whether the ISPPC444 and any other 

appropriate documentation is still valid.445 These inspection rights are limited to Port officials 

within UK Ports and extends the Coastal State jurisdiction to enable inspections to occur at 

offshore terminals within UK waters.446      

 Furthermore, if after the inspection there are grounds to believe that the vessel has 

breached provisions within Annex IV, the vessel may be detained in UK waters.447 Such 

violations may include an invalid, or lack of, ISPPC,448 poor condition of ship contrary to the 

Sewage Certificate449 or the crew are not familiar with the procedures to prevent pollution by 

sewage.450            

 As well as the right to inspect and detain, the harbour Master has a duty to report 

deficient ships, notifying the Secretary of State if they have reason to believe that a vessel is 

about to enter the harbour451 or leave the harbour452 whilst not complying with the requirements 

in Annex IV.           

 
440 The Merchant Shipping and Fishing Vessels (Port Waste Reception Facilities) Regulations 2003 (SI 

2003/1809) (UK).  
441 The Merchant Shipping (Prevention of Pollution by Sewage from Ships) Regulations 2020 (SI 2020 No. 620) 

(UK).  
442 Ibid, Section 25(2)(a). 
443 Ibid, Section 25(2)(b). 
444 Ibid, Section 25(2)( (c). 
445 Ibid, Section 25(2)( (d). 
446 Ibid, Section 25(3)(a-d). 
447 Ibid, S.26(1)(b)(i-v). 
448 Ibid, (i). 
449 Ibid, (iii). 
450 Ibid, (v). 
451 Ibid, Section 28(a). 
452 Ibid, (b). 
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 Although the Merchant Shipping Regulations gives greater rights of enforcement to 

Port officials over vessels visiting UK ports and operating in UK waters, there are restrictions 

over offences outside of UK jurisdiction.453 Where there has been a violation of Annex IV in 

UK waters by a vessel registered outside of the UK, proceedings in respect of the violation 

must not be initiated in the UK unless: the foreign vessel polluted, or threatened to pollute if 

such proceedings were to be taken;454 or the violation has caused or is likely to cause pollution 

in UK waters.455 These provisions support the importance of Flag State jurisdiction but enables 

the UK to enforce Annex IV provisions if they believe the vessel in question is violating these 

rules. This extra level of enforcement allows the UK to protect their waters from pollution and 

initiate proceedings against offending vessels, of which there is no mention in the text of Annex 

IV. 

6.4.2 USA  

The USA, although party to all other Annexes, is not party to Annex IV. Therefore, the US has 

adopted alternative methods for the control of sewage pollution from the shipping industry. For 

example, in Alaska, the regional authorities have a compliance programme which entails that 

all large cruise ships must be fitted with an Advanced Wastewater Treatment (AWT) system.456 

AWT systems reduce the level of impurities in wastewater below that attainable through 

conventional biological treatment as in a sewage treatment plant as required by Annex IV.457 

AWT systems account for, on average, one third of the space required by traditional sewage 

treatment plants, allowing for greater utilisation of the vessel’s space.458 Furthermore, AWT 

systems are suitable for vessels operating in MARPOL Special Areas, including the Baltic Sea, 

demonstrating their effectiveness at controlling and preventing pollution from shipboard 

sewage.            

 The success of AWT systems therefore raises the question as to whether these systems 

 
453 Ibid, Section 32S.32. 
454 Ibid, (1)(a). 
455 Ibid, (b). 
456 Ibid.  
457 Institute for Sustainability, “Advanced Wastewater Treatment (AWT)” 

<www.aiche.org/ifs/resources/glossary/isws-water-glossary/advanced-wastewater-treatment-awt> accessed 3 

November 2020. 
458 Hamman AG, “HL-Cont Plus Oceancruise Advanced Wastewater Purification Systems” 

<www.hamannag.com/hamann-sewage-treatment-plants-for-offshore-and-inland-vessels/advanced-wastewater-

purification-with-oceancruise-systems/> accessed 4 November 2020.  
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are more effective at regulating sewage pollution at sea and whether they serve as a better and 

more efficient alternative to the sewage treatment systems required by Annex IV?  

6.4.3 Australia  

Australia implements Annex IV through Marine Order 96 (Marine pollution prevention – 

sewage) 2018459 made under the Protection of the Sea (Prevention of Pollution from Ships) Act 

1983.460           

 Division 3 is dedicated to the surveillance of compliance with Annex IV through a 

certification system. The ISPPC demonstrates adherence to Annex IV standards and can be 

assessed during Port State inspections.461 Section 12 of Marine Order 96 reiterates the 

importance of correct certification and that an ISPP Certificate can only be issued after a survey 

in accordance with Regulation 4 of Annex IV.462       

 However, section 16 contains the criteria for the revocation of the ISPP if a condition 

of the certificate has been breached463 or if the vessel ceases to be registered in Australia.464 

Therefore, Marine Order 96 allows for the ISPPC to be revoked if the vessel is not complying 

with Annex IV standards, resulting in the vessel not being able to prove compliance upon 

inspections from Port States in foreign States.  

6.4.4 Liberia  

The implementation of Annex IV in Liberia is supported by Marine Operations Note 3/2003.465 

Similar to the previous Annexes, this is the only supporting document to aid the implementation 

of Annex IV into Liberian law.         

 As well as transposing the standards of sewage holding tanks from Annex IV,466 the 

Marine Operations Note authorises Recognized Organizations to issue a Non-Signatory 

Statement of Compliance in order for Liberian flagged vessels to demonstrate compliance with 

Annex IV.467 These Statements of Compliance can be issued by any of the Classification 

 
459 Australian Maritime Safety Authority, Marine Order 96 (Marine pollution prevention – sewage) 2018, AMSA 

MO 2018/4 (Aus).  
460 Protection of the Sea (Prevention of Pollution from Ships) Act, Section 31(4) (Aus).  
461 Marine Order 96, Section 4.  
462 Ibid, Section 12. 
463 Ibid, Section 16(a). 
464 Ibid, Section 16(b).  
465 The Republic of Liberia, Bureau of Maritime Affairs, Marine Operations note 3/2003, “Procedures for gaining 

approval of Sewage Treatment Plants and/or Retention Tanks on board Liberian Flag vessels” (adopted 26 

September 2003).  
466 Ibid, .4.  
467 Ibid. .1.  
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Societies as approved by Liberia,468 provided that, upon review of the vessel, the Sewage 

Treatment Device is believed to be compliant with Annex IV standards.469 The issuance of the 

Statement of Compliance can demonstrate adherence to the standards required under Annex 

IV. However, this Statement of Compliance only relates to the Sewage Treatment Device and 

does not cover the enforcement of illegal discharges nor does it refer to any Port State measures 

to aid enforcement.  

6.4.5 Other Examples 

6.4.5.1 Finland   

Finland implemented MARPOL Annexes into Finnish law though the Act on Environmental 

Protection in Maritime Transport 1672/2009470 with Chapter 5 implementing Annex IV. 

Chapter 5 simply implements Annex IV provisions, without adding any explicit enforcement 

criteria or mechanisms.         

 However, Annex IV has been highly criticised by Finnish technological manufacturing 

company Wärtsilä Oyj Abp for lack of effective enforcement.471 Wärtsilä’s future programme 

development manager Wei Chen has criticised the substandard sewage treatment plants that 

are installed on vessels, claiming they are discharging virtually untreated sewage into the 

ocean.472 In a way to cut costs and lower the financial burden of complying with Annex IV 

regulations, lower level and lower standard sewage treatment plants are being installed which 

do not conform to the established guidelines, or, as Wei Chen argues, they do not conform even 

to “environmental science or engineering principles”.473 As per Wei Chen’s argument, due to 

the lack of enforcement of Annex IV, vessels are getting away with substandard sewage 

treatment plants yet still complying with the MARPOL provisions. As he states, “being 

compliant no longer means being green”.474      

 Therefore, the real issue of Annex IV lies with the lack of enforcement procedures and 

being able to tackle non-compliance by fitting higher quality sewage treatment plants. Wei 

 
468 Liberian Registry, “Recognized Organizations” <www.liscr.com/recognized-organizations> accessed 16 

December 2020.   
469 Marine Operations note 3/2003 (n 465) 3(a-f). 
470 Act on Environmental Protection in Maritime Transport (1672/2009; amendments up to 1537/2019 included) 

(FI). 
471 Riviera, “Effective enforcement needed to fulfil Marpol Annex IV” 

<www.rivieramm.com/opinion/opinion/effective-enforcement-needed-to-fulfil-marpol-annex-iv-23005> 

accessed 3 November 2020.  
472 Ibid.  
473 Ibid.  
474 Ibid.  
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Chen claims that “it is rare to see an international environmental regulation fail an entire 

industrial sector so dramatically” and that only “effective enforcement can make it possible for 

the industry to proudly fulfil the environmental obligation of Annex IV”.475 

6.5 Conclusion  

Although Annex VI has detailed substantive rules as to the approved sewage treatment systems 

required for the vessels that fall under the Annexes scope, it is evident from State practice that 

the lack of enforcement procedures within the Annex itself has hindered the effectiveness of 

this Annex. As substandard sewage treatment plants are fitted in vessels, this technically 

satisfies the criteria of Annex IV, yet is posing significant threats to the marine environment 

from the discharge of essentially untreated sewage into the ocean.    

 Furthermore, Annex IV is an optional Annex and therefore does not require ratification 

from every State party to Annexes I and II. As there are 15 fewer contracting parties to Annex 

IV, the Annex does not have as wide a reach as the mandatory Annexes. As the USA is a 

notable absent party from this Annex, they have introduced AWT system procedure which is 

approved for operation within the MARPOL Special Areas yet is not required under Annex IV. 

This therefore raises the question as to whether the sewage treatment systems within Annex IV 

are effective in reducing the threat of pollution from sewage and whether, with the lack of 

enforcement mechanisms within the Annex itself, an alternative such as that adopted by the 

USA is a more suitable alternative?  

7. Annex V (Prevention of Pollution by Garbage from Ships) 

7.1 Introduction  

Annex V is another non-mandatory MARPOL Annex covering Regulations for the Prevention 

of Pollution by Garbage from Ships476 which entered into force 31st December 1988. There are 

currently 154 States party to Annex V, 10 more than those who are party to Annex IV reflecting 

international rules and standards.477 Annex V introduced significant rules on the regulation of 

garbage disposal at sea, with clear cut distinguishable criteria for garbage discharge in Special 

Areas as well as outside Special Areas.478       

 The environmental issue of garbage pollution at sea is a growing concern in the 

 
475 Ibid.  
476 MEPC “2017 Guidelines for the Implementation of MARPOL Annex V” (adopted 7 July 2017) Res.295(71).  
477 IMO, “Status of Ratifications”, (n133).  
478 Annex V, Regulation 3 and Regulation 5.   
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protection of the marine environment. Although Annex V deals with different types of garbage 

pollution, oceanic plastic pollution has gained significant media attention in recent years and 

has been drawn to the public’s attention. It is estimated that up to 12.7 million tonnes of plastic 

enters the ocean every year, floating on the ocean surface and also contaminating deep-sea 

sediments in areas previously untouched by humans.479     

 Plastic pollution is “the most widespread problem affecting the marine 

environment”,480 having a detrimental impact on marine life, food safety and quality, tourism 

and climate change.481  Marine wildlife are ingesting plastic, suffering injuries and having their 

ecosystems disrupted due to the introduction of invasive marine organisms and bacteria that 

live on the plastic.482           

 The catastrophic consequences of single-use plastic consumption were expedited in the 

2017 BBC documentary Blue Planet II narrated by Sir David Attenborough which was viewed 

as “sparking the war on plastics”.483 The documentary highlighting the anthropogenic impact 

on oceanic plastic pollution was credited with the “Blue Planet effect” which saw a shift in 

consumerism with up to “88% of people who watched the programme” actively choosing to 

opt for reusable items as opposed to single-use products.484 Although this documentary focused 

on single-use plastic consumerism, the shipping industry is also responsible for plastic 

pollution from the discharge of garbage at sea. 20% of all plastic pollution comes from marine-

based operations, notably the discharge of garbage into the ocean from vessels.485   

 The issue of plastic pollution gained international political momentum when the risks 

to the marine environment from microplastics, those being all forms of plastic less than 5mm 

 
479 Natural History Museum “How Much Plastic is in the Ocean?” <www.nhm.ac.uk/discover/quick-

questions/how-much-plastic-is-in-the-ocean.html> accessed 19 November 2020.  
480 International Union for Conservation of Nature “Marine Plastics” <www.iucn.org/resources/issues-

briefs/marine-

plastics#:~:text=The%20main%20sources%20of%20marine,industry%2C%20nautical%20activities%20and%2

0aquaculture.> accessed 19 November 2020.  
481 Ibid.  
482 Ibid.  
483 BBC, “Mother pilot whale grievers over her dead calf – The Blue Planet II: Episode 4 preview -BBC One” (19 

November 2017) <www.youtube.com/watch?v=0a8HGJid-Jo&feature=emb_logo 

https://www.globalcitizen.org/en/content/88-blue-planet-2-changed-david-attenborough/> accessed 19 

November 2020. 
484 Imogen Calderwood, “88% of People Who Saw ‘Blue Planet II’ Changed Their Lifestyle” (Global Citizen 1 

November 2018) <www.globalcitizen.org/en/content/88-blue-planet-2-changed-david-attenborough/> accessed 

19 November 2020.  
485 Scientific and Technical Advisory Panel (STAP) “Marine Debris as a Global Environmental Problem: 

Introducing a solution based framework focused on plastic” (November 2011) < 

www.stapgef.org/sites/default/files/stap/wp-content/uploads/2013/05/Marine-Debris.pdf> accessed 20 

November 2020, 15.  

http://www.nhm.ac.uk/discover/quick-questions/how-much-plastic-is-in-the-ocean.html
http://www.nhm.ac.uk/discover/quick-questions/how-much-plastic-is-in-the-ocean.html
http://www.iucn.org/resources/issues-briefs/marine-plastics#:~:text=The%20main%20sources%20of%20marine,industry%2C%20nautical%20activities%20and%20aquaculture
http://www.iucn.org/resources/issues-briefs/marine-plastics#:~:text=The%20main%20sources%20of%20marine,industry%2C%20nautical%20activities%20and%20aquaculture
http://www.iucn.org/resources/issues-briefs/marine-plastics#:~:text=The%20main%20sources%20of%20marine,industry%2C%20nautical%20activities%20and%20aquaculture
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http://www.youtube.com/watch?v=0a8HGJid-Jo&feature=emb_logo
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in size,486 was addressed at the G7 Summit in Bavaria in 2015.487 By addressing this issue at 

an international level, the transboundary impact of plastic oceanic pollution is reflected by the 

need for international cooperation to tackle the issue. Annex V therefore aims to tackle this 

issue and has been amended to consider the developments in growing awareness of plastic 

pollution and the detrimental impact it is having on the marine environment.  

7.2 Substantive Rules  

Annex V has a much wider scope of application than the previous Annexes, as it applies to “all 

ships”488 including commercial cargo vessels as well as non-commercial ships such as yachts 

and leisure vessels. Therefore, Annex V has a wide scope and, as a result, has the potential to 

reach a far wider range of vessels, not simply commercial cargo carriers.   

7.2.1 Discharge of Garbage  

For the purposes of Annex V, Regulation 1 defines garbage as “all kinds of victual, domestic 

and operational waste excluding fresh fish…generated during the normal operation of the 

ship”.489 In an attempt to control and mitigate the international crisis of plastic pollution, 

Regulation 3 prohibits the disposal into the sea of “all plastics, including but not limited to 

synthetic ropes, synthetic fishing nets, plastic garbage bags and incinerator ashes from plastic 

products which may contain toxic or heavy metal residues”.490 The non-exhaustive list 

contained in Regulation 3(1)(a) covers both operational and deliberate discharges of garbage, 

demonstrating the wide reach of Annex V.      

 Furthermore, Regulation 3 covers garbage types other than plastics. The disposal of 

certain types of garbage “shall be made as far as practicable from the nearest land”.491 The term  

“from the nearest land” is defined in Regulation 1 and is measured from the baseline from 

which the territorial sea is established.492       

 Although Regulation 3 requires that certain types of garbage are disposed as far as 

practicable from the nearest land, the discharge is prohibited if the distance from the nearest 

 
486 Marine Conservation Society “Microplastics” <www.mcsuk.org/clean-seas/microplastics> accessed 20 

November 2020. 
487 European Parliament, “At a glance: The 41st G7 Summit” (25 May 2015) 

<www.europarl.europa.eu/RegData/etudes/ATAG/2015/557017/EPRS_ATA(2015)557017_EN.pdf> accessed 

20 November 2020, 2. 
488 Annex V, Regulation 2.  
489 Ibid, Regulation 1.  
490 Ibid, Regulation 3(1)(a). 
491 Ibid, Regulation 3(1)(b). 
492 Ibid, Regulation 1(2). 

http://www.mcsuk.org/clean-seas/microplastics
http://www.europarl.europa.eu/RegData/etudes/ATAG/2015/557017/EPRS_ATA(2015)557017_EN.pdf
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land is less than 25 nautical miles for “dunnage, lining and packing materials which will 

float”,493 and 12 nautical miles for food wastes and “all other garbage including paper products, 

rags, glass, metal, bottles, crockery and similar refuse”.494 However, the discharge of the 

garbage mentioned within Regulation 3(1)(b)(ii) may be permitted providing the garbage has 

passed through a grinder or comminutor so the garbage particles measure no greater than 

25mm.495 This ground or comminuted  garbage may be discharged into the ocean providing it 

is discharged at a distance further than 3 nautical miles from the nearest land.496 Therefore, 

there is not a complete prohibition on the discharge of garbage into the ocean, but there are 

strict distance criteria that the vessel must adhere to.    

 Furthermore, there is nothing within Regulation 3 which prevents a more stringent 

discharge requirement being imposed if the garbage is mixed with other types of discharge. 

For example, if garbage and chemical NLS discharge were mixed, the higher standard of the 

NLS discharge criteria must be adhered to, not the less stringent garbage disposal standards.  

7.2.2 Special Requirements for Disposal of Garbage  

The discharge and disposal of any garbage materials is prohibited from fixed or floating 

platforms “engaged in the exploration, exploitation and associated offshore processing of sea-

bed mineral resources” as well as any vessel within 500m of these platforms.497 However, food 

waste may be disposed providing it has been passed through a grinder or comminutor so that 

the food waste is no bigger than 25mm.498  

7.2.3 Garbage Management Plans  

In order to aid compliance with Annex V requirements, every vessel of 12 metres or more in 

length shall display placards notifying crew and passengers garbage discharge requirements as 

required by Annex V.499         

 In addition to the placards, every ship of 400 GT and above and any vessel certified to 

carry 15 persons or more is required to carry a garbage management plan.500 The purpose of 

the garbage management plan is to provide written procedures for the collection, storage, 

 
493 Ibid, Regulation 3(1)(b)(i). 
494 Ibid, Regulation 3(1)(b)(i) (ii). 
495 Ibid, Regulation 3(1)(c). 
496 Ibid.  
497 Ibid, Regulation 4(1). 
498 Ibid, Regulation 4(2). 
499 Ibid, Regulation 9 (1)(a). 
500 Ibid, Regulation 9(2). 
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processing and disposing of garbage as well as designating the individual responsible for 

carrying out the plan.501         

 Each vessel of 400 GT and above and every vessel certified to carry 15 persons or more 

which are engaged in voyages to ports under a different jurisdiction than their own shall be 

provided with a Garbage Record Book.502 The Garbage Record Book shall include each 

discharge operation, including “the time, date, position of the ship, description of the garbage 

and the estimated amount incinerated or discharged”.503 Regulation 6 provides exceptions to 

the rules on garbage disposal. If the disposal of garbage is necessary for the purpose of security 

the safety or the vessel and those on board,504 the escape of garbage occurred as a result of 

damage to the ship providing that all reasonable precautions had been made for minimising the 

escape,505 or the accidental loss of synthetic fishing nets providing that all reasonable 

precautions to prevent such a loss had been made,506 then the discharge criteria from Annex V 

does not apply.507          

 Any such accidental discharge of garbage as per Regulation 6 must be noted in the 

Garbage Record Book along with the reasons for the accidental discharge. The Garbage Record 

Book must be kept onboard at all times and be available for inspection in order to allow for 

Port and Coastal State surveillance as to whether the vessel is in compliance with Annex V 

provisions.508   

7.3 Rules Governing Enforcement of Annex V 

7.3.1 Flag State Enforcement  

As with all MARPOL Annexes, the enforcement of Annex V relies on the enforcement of Flag 

State jurisdiction. Any violation of Annex V provisions is to be sanctioned under the law of 

the administration of where the ship is registered, “wherever the violation occurs”.509 

 Article 4 of MARPOL contains the general duties for Flag State enforcement and holds 

that it is down to the Flag State to enforce and sanction offenders for breaches and violations 

of Annex V and the penalties “shall be adequate in severity to discharge violations of the 

 
501 Ibid.  
502 Ibid, Regulation 9(3). 
503 Ibid, Regulation 9(3)(b). 
504 Ibid, Regulation 6(a). 
505 Ibid, Regulation 6(b). 
506 Ibid, Regulation 6(c). 
507 Ibid, Regulation 6. 
508 Ibid, Regulation 6(c). 
509 MARPOL, Article 4.  
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present Convention and shall be equally severe irrespective of where the violation occurs”.510 

Therefore, as Rakestraw argues, if the Flag State is not correctly enforcing Annex V provisions 

and not sanctioning offenders for breaches whilst operating under their flag, the vessel can, in 

theory, avoid MARPOL requirements if the Flag State “cannot or will not enforce violations 

of international law”.511        

 Rakestraw further adds to the argument that FOC are an obstacle in ensuring successful 

Flag State enforcement of Annex V. As the responsibility of issuing the correct certificates and 

placards for the vessels to show compliance with Annex V, vessels registered under a FOC 

have very little incentive to adhere and comply with Annex V provisions if the Flag State is 

not enforcing them.512 Therefore, although the enforcement of Annex V predominantly lies 

with the Flag State, the increase in FoC is putting greater pressure on Port States to ensure 

adequate enforcement of Annex V when the responsibility should lie with the Flag State. 513 

7.3.2 Port State Enforcement 

As with the previous Annexes, the Port State plays a vital role in the enforcement of MARPOL 

through inspections. Regulation 8 covers Port State control on operational requirements and 

holds that a vessel who voluntarily enters port may be subject to an inspection if there are clear 

grounds for believing the crew are not familiar with essential shipboard procedures which aim 

to prevent pollution from garbage.514        

 If upon inspection the vessel is not believed to be in compliance with Annex V 

provisions, the Port State shall take steps to ensure that the vessel will not sail until the situation 

is rectified to be in adherence with Annex V.515 Therefore, as the vessel can be detained by the 

Port State as a result of the findings of the inspection, there is a greater incentive to the vessel’s 

crew to ensure the ship is abiding by Annex V requirements. This includes ensuring the 

Garbage Record Book is up to date and the data is correctly entered. Upon inspection, the Port 

State may make a copy of any entry within the Garbage Record Book. This copy may then be 

admissible in any judicial proceedings as evidence of lack of compliance with Annex V.516 

 
510 Ibid.  
511 Andrew Rakestraw, “Open Oceans and Marine Debris: Solutions for the Ineffective Enforcement of MARPOL 

Annex V” (2012) 35 (2) Hastings International & Comparative Law Rev 383, 392.  
512 Ibid, 393. 
513 Dr. Z. Oya Özçayir “The Use of Port State Control in Maritime Industry And The Application Of The Paris 

MOU” (2008) 14 (2) Ocean & Coastal Law Journal 201, 204.  
514 Annex V, Regulation 8(1). 
515 Ibid, Regulation 8(2). 
516 Ibid, Regulation 9(5). 
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However, Regulation 9 further states that any inspection and copy-taking of the Garbage 

Record Book by the Port State must be carried out as “expeditiously as possible without causing 

the ship to be unduly delayed”517 which would entail consequential costs for the vessel.  

7.3.3 Coastal State Enforcement  

Annex V does not explicitly mention Coastal State enforcement, but, like the previously 

mentioned Annexes, it is still important in ensuring enforcement of MARPOL provisions. As 

mentioned in 2.4.3.3, Coastal State enforcement is relevant when there are clear grounds for 

the Coastal State to believe that a vessel violated international rules and standards whilst 

navigating in the territorial sea of the Coastal State.518      

 If a vessel disposes of garbage in the territorial sea of a State party to Annex V, the 

Coastal State can enforce Annex V provisions on the offending vessel. When a violation is 

discovered by the Coastal State in their territorial waters, the Coastal State can either act under 

their own laws or communicate the violation to the Flag State for them to decide whether to 

take action.519 Therefore, as the lack of Flag State enforcement is an obstacle in the enforcement 

of Annex V, Coastal State enforcement is important as Annex V provisions can be enforced 

when there is a violation of MARPOL rules within the Coastal State’s jurisdiction.  

7.4 Enforcement of Annex V in Practice  

There are definite gaps in the direct enforcement of Annex V on vessels.  The Garbage Record 

Book and Garbage Management Plan help to aid enforcement as these documents are able to 

demonstrate the vessel is in compliance with Annex V provisions. Furthermore, these 

documents are what are subject to inspection by the Port State when the vessel is in port and 

signs of a violation or any errors or falsification in the Garbage Record Book or Garbage 

Management Plan could result in the vessel being refused to leave port.520 Therefore, the 

documentation required by vessels to demonstrate compliance with Annex V shows clear 

surveillance procedures for Port State and Coastal State enforcement.   

 However, this surveillance only covers ships of 400 GT and above.521 Therefore, there 

is no method of detecting violations of Annex V on vessels with less than 400 GT meaning 

 
517 Ibid.  
518 UNCLOS Article 220(2).  
519 Andrew Rakestraw, (n 511), 404.  
520 MARPOL, Article 5.   
521 Annex V, Regulation 9(2).  
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most of the global fishing fleet is under no obligation to record garbage discharge operations.522 

It is also difficult to detect illegal discharges at sea as it is almost impossible to link the garbage 

with the type of vessel that discharged it. Therefore, it is difficult to trace the garbage and 

whether it was discharged by a vessel of more than 400 GT and therefore must abide by the 

Garbage Record Book and Garbage Management Plan or if they are a vessel of less than 400 

GT and therefore is under no record-keeping duty. As Čulin and Bielić argue, the issue of not 

being able to trace the garbage to the vessel means legislation is often ignored by vessels as 

they believe they can escape liability due to the gaps in the enforcement procedure.523   

7.4.1 UK 

The UK implements Annex V through The Merchant Shipping (Prevention of Pollution by 

Garbage from Ships) Regulations 2020.524 As with other instruments which implement 

MARPOL Annexes into UK law, there is a strong focus on enforcement. Part 5 of the Merchant 

Shipping Regulations expand on the enforcement provisions within Annex V itself. Regulation 

15 of the Merchant Shipping Regulations explicitly lays out the grounds for inspection stating 

that the Port officials may only board the vessel in order to ascertain whether vessel has illegally 

discharged garbage,525 to inspect the garbage management plan526 and garbage record book527 

or if there are grounds to believe the master or crew of the ship are not familiar with essential 

shipboard procedures for preventing pollution by garbage.528 Therefore, there is a clear focus 

on surveillance during the inspection, ensuring the vessels are complying with Annex V 

provisions and are carrying the correct and necessary documentation.   

 Furthermore, Section 17 covers the provisions for the detention of ships in UK waters. 

Port officials may detain a vessel if it is believed to be in violation of Annex V whilst the vessel 

is in UK ports,529 offshore terminals,530 fixed platforms531 or floating platforms in UK 

 
522 Chung Ling Chen and Ta Kang Lui, “Fill the gap: Developing management strategies to control garbage 

pollution from fishing vessels” (2013) 40 (1) Marine Policy 34, 36.  
523 Jelena Čulin and Toni Bielić, “Plastic Pollution from Ships” (2016) 51 (1) Journal of Maritime and 

Transportation Science 57, 62. 
524 The Merchant Shipping (Prevention of Pollution by Garbage from Ships) Regulations 2020, 2020 No. 621 

(UK).  
525 Ibid, Section 16(2)(b). 
526 Ibid, Section 16(2)(c). 
527 Ibid, Section 16(2)(d). 
528 Ibid, Section 16(2)(a). 
529 Ibid, Section 17(4)(a). 
530 Ibid, Section 17(4)(b). 
531 Ibid, Section 17(4)(c). 
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waters.532 The enforcement procedure is strengthened by the duty of the harbour master to 

report deficient ships to the Secretary of State. If the harbour master of any UK port or harbour 

has reason to believe that a ship that does not comply with Annex V requirements is about to 

enter533 or leave the harbour534 they must immediately notify the Secretary of State and report 

the vessel as deficient.         

 Through the significant authority of Port and Harbour officials in surveillance of vessels 

compliance with Annex V provisions and the enforcement through detention of vessels, the 

Merchant Shipping Regulation offers the potential for strong enforcement powers of the UK in 

enforcing Annex V regulations on vessels operating within UK waters.  

7.4.2 USA  

The USA implemented Annex V through The Marine Plastic Pollution Research and Control 

Act 1987.535 The US Coast Guard enacted regulations in 1989 to enforce Annex V provisions 

through the Code of Federal Regulations536 regulating which forms of garbage may not be 

discharged within prescribed limits of US waters and further sets out the inspection procedures 

and possible penalties imposed by the Coast Guard in cases of violations.537   

 The Coast Guard is the primary enforcement body of Annex V in the USA and 

documents any potential violations from an inspection of a vessel. These documented findings 

are then entered into the Marine Safety information system where an enforcement case is 

opened.538 The enforcement case is then sent to the district office where the evidence is 

reviewed and, if deemed sufficient, the case is forwarded on to the  Coast Guard hearing office 

for a civil penalty determination.539 The Coast Guard civil penalty determination procedure 

was established in 1978 and consists of civil cases being decided by Coast Guard hearing 

officers who are able to determine the appropriate penalty for the violation.540  

 Although the Report on the Enforcement of Annex V by the US Coast Guard was 

published in 1995, it raised issues that are still relevant today. For example, the difficulty in 

 
532 Ibid, Section 17(4)(d). 
533 Ibid, Section 19(a). 
534 Ibid, Section 19(b). 
535 Marine Plastic Pollution Research and Control Act of 1987. 33 USC 1901 (USA).  
536 Code of Federal Regulations (33 C.F.R. 151) 51-77 (USA).  
537 United States General Accounting Office, “Enforcement under MARPOL V Convention on Pollution 

Expanded, Although Problems Remain” (1995) GAO/RCED-95-143, 3.  
538 Ibid.  
539 Ibid.  
540 Ibid.  



   

 

 

85 

 

 

determining which vessel illegally discharged the garbage is a key issue as there are rarely 

eyewitnesses to determine the vessel was the offender.541 Unlike oil or NLS discharges, 

garbage and plastics “do not leave a trail of evidence that can be traced to the offending 

party”542 resulting in continued illegal discharges from vessels as “it is unlikely that they will 

be caught”.543            

 A further issue raised from the 1995 report which is still relevant today is the lack of a 

standardized Annex V inspection checklist. Therefore, different States party to Annex V may 

be using different inspection procedures when ascertaining whether the vessel is in compliance 

with Annex V and holding vessels to different standards. This lack of standardized checklists 

can hinder the enforcement of Annex V as different Coast Guard Officials may be referring to 

different standards, meaning a violation of Annex V may not be detected upon inspection, 

reducing the enforcement of Annex V provisions, and hindering the protection of the marine 

environment.  

7.4.3 Australia  

Australia implements Annex V through Marine Order 95 (Marine Pollution Prevention – 

Garbage) 2018544 made under the Protection of the Sea (Prevention of Pollution from Ships) 

Act 1983.545 Unlike the Merchant Shipping Regulations in the UK, Marine Order 95 does not 

have an enforcement specific section and simply gives effect to Annex V provisions in 

Australian law.546          

 Therefore, due to the absence of any additional enforcement rules, Australia relies on 

the general MARPOL enforcement rules as well as those in Annex V. Sections 9 and 11 cover 

the Garbage Record Book and Garbage Management Plan for foreign ships but only lays out 

where Australia can enforce Marine Order 95, not what methods of enforcement can be used. 

This reaffirms the importance of clear and precise language in MARPOL text to ensure that 

the enforcement provisions within each Annex are clear and unequivocable.  

 
541 Ibid, 6.  
542 Ibid. 
543 Ibid. 
544 Marine Order 95 (Marine pollution prevention — garbage) 2018 AMSA MO 2018/1 (Aus) 
545 Ibid, subsection 34(1).  
546 Ibid, subsection 2(a).  
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7.4.4 Liberia  

Marine Notice POL-013 supports the implementation of Annex V into Liberian domestic 

law.547 Similar to the previous Annexes, the Marine Notice transposes the substantive rules 

from Annex V without expanding on any enforcement specific procedures. The only mention 

of surveillance measures is in relation to the inspection of the Garbage Record Book548 which 

may be carried out by Port Officials when Liberian vessels are visiting ports outside their 

jurisdiction.549           

 Therefore, the Marine Notice does not elaborate on surveillance provisions which are 

necessary to aid the enforcement of Annex V. The Marine Notice draws attention to the 

Garbage Record Book and sets out the necessary information that must be included but does 

not lay out any rules on the enforcement of Annex V. This demonstrates a lower level of 

enforcement when the Marine Notice is compared with the civil penalty determination 

procedure in the USA which illustrates a higher level of enforcement of Annex V standards.  

7.5 Conclusion  

In conclusion, Annex V relies on correct documentation in order to demonstrate compliance 

with garbage discharge regulations. However, the difficulty in tracing any garbage disposed to 

a certain vessel increased the reliance on Flag State enforcement as it is problematic for a party 

outside the vessel to correctly claim they are liable for the discharge. Therefore, it is important 

that the Garbage Management Plan and Garbage Record Book are kept up to date with accurate 

data in order to demonstrate compliance with Annex V.     

  However, as noted through the US Coast Guard Report in 1995, the issues with 

enforcement that were prevalent 25 years ago still remain an issue today due to the lack of 

incentives to promote Flag State enforcement. Therefore, this thesis agrees with Rakestraw’s 

argument that there is a need for a centralised processing system to collate data on Flag Stage 

enforcement to allow the IMO to adequately assess enforcement issues. This system would 

allow non-compliant Flag States to be named and shamed in an attempt to promote higher 

enforcement levels of Annex V in order to prevent and control pollution by garbage from 

vessels.  

 
547 The Republic of Liberia, Marine Notice POL-013 (n248).  
548 Ibid, 7.2.3.  
549 Ibid, 8.1.  
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8. Annex VI (Prevention of Air Pollution from Ships) 

8.1 Introduction  

Annex VI,550 which covers the Regulations for the Prevention of Air Pollution from Ships, 

entered into force on 19 May 2005 and has been ratified by 98 States.551 Annex VI is the most 

recent of all the MARPOL Annexes and has the fewest State ratifications. The objective of 

Annex VI is to “set limits on sulphur oxide and nitrogen oxide emissions from ship exhausts 

and [to prohibit] deliberate emissions of ozone depleting substances”.552    

 In 2008, Annex VI was amended to ensure a limit for sulphur in fuel oil used on vessels 

operating outside “designated emission control areas is reduced to 0.50% m/m (mass by 

mass)”553 in an attempt to drastically reduce the amount of sulphur oxides being emitted from 

ships. The 2008 amendments entered into force on 1 January 2020, the impact of which will 

be assessed later in this chapter.         

 The emittance of sulphur oxides as a result of the combustion of marine fuel will 

continue to oxidise, causing sulphuric acid leading to acid rain.554 When sulphur oxides (SOx) 

and nitrogen oxides (NOx) are emitted by vessels, these pollutants cant react with water and 

other substances in the atmosphere resulting in airborne sulphuric and nitric acid.555 The impact 

of acid rain results in making bodies of water more acidic, altering the pH level of water, of 

which many aquatic organisms cannot tolerate.556  As well as damaging the marine 

environment, the emission of SOx and NOx from vessels can have a detrimental impact on 

human health. SOx and NOx react in the atmosphere to form damaging particles which humans 

can inhale causing significant health impacts.557 These particles can cause heart problems such 

as an increased risk of heart attacks in those suffering from heart disease as well as breathing 

 
550 Annex VI. 
551 IMO, “Status of Ratifications”, (n133). 
552 IMO, (n 43)  
553 Ibid.  
554 Anish, “What is Sulphur Oxides or SOx air pollution from Ships?” (Marine Insight, 20 October 2019) 

<www.marineinsight.com/maritime-law/what-is-sulphur-oxides-or-sox-air-pollution-from-ships/> accessed 23 

November 2020.  
555 Christina Nunez, “Acid rain, explained” (National Geographic, 9 April 2019) 

<www.nationalgeographic.co.uk/2019/03/acid-rain-explained> accessed 23 November 2020.  
556 United States Environmental Protection Agency, “Effects of Acid Rain” (EPA) 

<www.epa.gov/acidrain/effects-acid-

rain#:~:text=The%20ecological%20effects%20of%20acid,flow%20into%20streams%20and%20lakes.> 

Accessed 23 November 2020.   
557 Ibid  

http://www.marineinsight.com/maritime-law/what-is-sulphur-oxides-or-sox-air-pollution-from-ships/
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difficulties for people suffering from asthma.558 Poor air quality due to the emissions from ships 

accounts for approximately 400,000 global premature deaths each year.559 Therefore, the 

emission of SOx and NOx from the shipping industry is having significant detrimental 

environmental and anthropogenic impacts.        

 In 2005, the year Annex VI entered into force, international shipping was responsible 

for emitting an estimated 1.7 million tonnes of sulphur dioxide and 2.8 million tonnes of 

nitrogen dioxide in the seas surrounding Europe.560 The high levels of dangerous emissions 

proved an international problem, resulting in the adoption of Annex VI demonstrating an 

international effort to tackle air pollution emanating from ships.   

8.2 Substantive Rules  

8.2.1 Sulphur 2020 Regulations  

The adoption of Annex VI brought about the starting point on the regulation of air pollution 

from vessels and therefore it was expected that future amendments would be necessary in order 

to reflect advances in scientific evidence and technological improvements.561 Therefore, there 

were significant amendments made in 2008 to reshape the regulation on air pollution from 

ships.562            

 The most notable amendment was the reduced amount of SOx emitted by vessels to 

0.50% which entered into force 1 January 2020.563 This is a significant reduction from the 

previous requirement prior to the 2008 amendments of 3.50% demonstrating a stricter move 

towards controlling air pollution564 with an 80% cut from the previous limit.565 The allowable 

 
558 Ibid.  
559 Mikhail Sofiev et al, “Cleaner fuels for ships provide public health benefits with climate tradeoffs” (Nature 

Communications 2018) <www.nature.com/articles/s41467-017-02774-

9.epdf?shared_access_token=zdv4XaDHZS6x19r_X6YC79RgN0jAjWel9jnR3ZoTv0Px8RutgA7iuV6ZM8RzZ

7iaqYBGD8a47j9LNwEwIIzUznILKkm8PU-

ZTJK413bybPUHBbHoQKfzgs9rjNos2FiNsXgvL_it_5p5LewsdP20AEWBJxbXKeW9uIwJmQLlGr8%3D> 

accessed 23 November 2020.  
560 European Federation for Transport and Environment, “Shipping’s impact on air quality” 

<www.transportenvironment.org/what-we-do/shipping-and-environment/shipping%E2%80%99s-impact-air-

quality> accessed 23 November 2020.  
561 Leo Čampara, Nermin Hasanspahić and Srđan Vujičić, “Overview of MARPOL Annex VI regulations for 

prevention of air pollution from marine diesel engines” (2018) 58 (01004) SHS Web of Conferences 1, 3.  
562 MEPC “Report of the Marine Environment Protection Committee on its Fifty-Eighth Session” (16 October 

2008) Rep.58/23.  
563 Annex VI, Regulation 13-14.  
564 Ibid, Regulation 14.2.  
565 IMO, “Counting down to sulphur 2020: limiting air pollution from ships; protecting human health and the 

environment” (IMO, 27 June 2019) <www.imo.org/en/MediaCentre/PressBriefings/Pages/13-sulphur-2020-

update-.aspx> accessed 1 December 2020.  
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emission limit of SOx is even lower in Emission Control Areas566 including the Baltic Sea567 

and the North Sea568 where, after 1 January 2015, vessels can only emit 0.10%.569   

 In order to reach the new 0.50% limit, vessels are required to use low sulphur fuel, the 

sulphur content of which shall be documented by its supplier in order to aid surveillance.570 

Furthermore, vessels operating with separate fuel tanks that enter or leave any Emission 

Control Area must carry a written procedure to document how the fuel oil change-over is done 

to enable sufficient time for the fuel oil system to be flushed of all fuel oils that would exceed 

the 0.10% limit in Emission Control Areas.571 This documentation includes the volume of the 

low sulphur fuel in each tank, the date, time and position of the vessel when the fuel-oil 

changeover occurs.572          

 As an alternative to switching to inherently low sulphur fuel oil, vessels may instal 

exhaust gas cleaning systems called “scrubbers”.573 Scrubbers are used to remove SOx from 

the ship’s engine and boiler exhaust gases to significantly reduce the level of SOx emitted from 

the vessel.574 Although Annex VI does not explicitly mention the authorisation of scrubbers, 

Regulation 4 allows for Flag States to approve “equivalents”.575 These equivalents allow the 

Flag State to use any “fitting, material, appliance or apparatus or other procedures, alternative 

fuel oils or compliance methods” in order to attain the emission levels set out in Regulation 

14.576 Therefore, scrubbers fall under the Regulation 4 alternatives and have been approved by 

the IMO to reach the 0.50% sulphur limit.577  

8.2.2 NOx Limit  

As well as reducing the limit of sulphur emissions, Annex VI covers NOx emissions by 

controlling marine engine standards. Regulation 13 covers the control and regulation of NOx 

emissions through marine engine standards and applies to “each marine diesel engine with a 

 
566 Annex VI, Regulation 14.3. 
567 Annex I, Regulation 1.11.2.  
568 Annex VI, Regulation 5(1)(f).  
569 Ibid, Regulation 14.4. 
570 Ibid, Regulation 14.5. 
571 Ibid, Regulation 14.6 
572 Ibid.  
573 IMO, “Sulphur 2020 – cutting sulphur oxide emissions” 

<www.imo.org/en/MediaCentre/HotTopics/Pages/Sulphur-2020.aspx> accessed 1 December 2020.  
574 Ibid.  
575 Annex VI, Regulation 4.  
576 Ibid, Regulation 4.1.  
577 IMO, “Sulphur 2020 – cutting sulphur oxide emissions” (n573).   
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powerful output of more than 130 kW installed on a ship”578 and “each marine diesel engine 

with a power output or more than 130 kW which undergoes a major conversion on or after 1 

January 2000”.579           

 For the purposes of Regulation 13, a major conversion is a modification of a marine 

diesel engine that has not yet reached the standards required by the Tier system as discussed 

below.580 These modifications include: where the engine is replaced by a marine diesel  engine 

or an additional marine engine is installed;581 a substantial modification is made to the engine 

as defined in the NOx Technical Code 2008;582 or the engines maximum continuous rating is 

increased by more than 10% compared to the original engine.583  

8.2.2.1 Tier 1 

Marine diesel engines are categorised into three tiers with strict technical regulations. It is the 

engine maximum operation speed which determines which tier the engine falls into and 

subsequently determines the NOx emission limit for that engine.584   

 Tier 1 holds that the operation of a marine diesel engine which was installed on a vessel 

constructed on or after 1 January 2000 and prior to 1 January 2011 is prohibited unless the 

emission of NOx from the engine is within one of the required limits: 17.0 g/kWh when n (rated 

engine speed) is less than 130 rpm (revolutions per minute);585 45 · n(-0.2) g/kWh when n is 

130 or more but less than 2,000 rpm;586 or 9.8 g/kWh when n is 2,000 rpm or more.587  

8.2.2.2 Tier II 

Tier II applies to the prohibition of the operation of a marine diesel engine which is installed 

on a vessel constructed on or after 1 January 2011 except for when the NOx emission from the 

engine falls within the prescribed limits of:588 14.4 g/kWh when n is less than 130 rpm;589 44 · 

n(-0.23) g/kWh when n is 130 or more but less than 2,000 rpm;590 or 7.7 g/kWh when n is 2,000 

 
578 Annex VI, Regulation 13 1.1.1.  
579 Ibid, Regulation 13.1.1.2. 
580 Ibid, Regulation 13.1.1.3,.4,.5.1.1. 
581 Ibid, Regulation 13.2.1.1. 
582 Ibid, Regulation 13.2.1.1.2. 
583 Ibid, Regulation 13.2.1.1.3. 
584 Ibid, Regulation 13.2.1.13,4,5.1. 
585 Ibid, Regulation 13.2.1.13.1. 
586 Ibid, Regulation 13.2.1.1.2. 
587 Ibid, Regulation 13.2.1.1.3. 
588 Ibid, Regulation 13.2.1.1.4. 
589 Ibid, Regulation 13.2.1.1 4.1. 
590 Ibid, Regulation 13.2.1.1.4.2. 
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rpm or more.591 As Tier II regulations came into force in 2011, the emission limits are lower in 

order to reflect scientific advances in developing greener engines for vessels with lower NOx 

emissions. Both Tier I and Tier II regulations apply in all waters, whereas Tier III standards 

only apply in NOx Emission Control Areas.592 

8.2.2.3 Tier III 

Tier III regulations apply to the operation of a marine diesel engine installed on a ship on or 

after 1 January 2016, prohibiting their use unless the NOx emission is within the following 

limits:593 3.4 g/kWh when n is less than 130 rpm;594 9 · n(-0.2) g/kWh when n is 130 or more 

but less than 2,000 rpm;595 2.0 g/kWh when n is 2,000 rpm or more.596 Unlike Tiers I and II 

which apply in all waters, Tier III applies solely in NOx Emission Control Areas as defined in 

Appendix III of Annex VI.597         

 As Tier III regulations apply to marine diesel engines installed on a ship from 2016, the 

emission limit are significantly lower than those permitted in Tiers I and II due to improved 

scientific advances. Furthermore, the lower emission limits mean that vessels abiding by Tier 

III emission standards can operate within Emission Control Areas as the lower NOx emissions 

are permissible in these areas.  

8.2.3 International Air Pollution Prevention Certificate  

After a vessel of 400 GT is surveyed to ensure all equipment, systems, fittings, arrangements, 

and material fully comply with Annex VI provisions,598 an International Air Pollution 

Prevention Certificate (IAPPC) is issued to demonstrate the vessel is in compliance with Annex 

VI standards.599 The IAPPC is issued by the Administration of the Flag State or by any person 

or organisation authorised by the Administration to issue it. Therefore, the Flag State assumes 

full responsibility for correctly administering the IAPPC to demonstrate the vessel’s 

compliance with Annex VI. The IAPPC is issued for a specific time period by the Flag State 

which cannot exceed five years.600 Therefore, the vessel is subjected to renewal surveys three 

 
591 Ibid, Regulation 13.2.1.1. 4.3.  
592 Ibid, Regulation 13.2.1.1.5.1. 
593 Ibid, Regulation 13.2.1.1.5.1.1 
594 Ibid.  
595 Ibid, Regulation 13.2.1.1.5.1.1.2. 
596 Ibid, Regulation 13.2.1.1.5.1.1.3. 
597 Ibid, Appendix III. 
598 Ibid, Regulation 5. 
599 Ibid, Regulation 6.  
600 Ibid, Regulation 9.1.  
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months before the expiry date of the IAPPC to ensure the vessels remains in compliance with 

Annex VI and the IAPPC is correctly issued and aids in the enforcement of Annex VI if 

inspected by the Port State or Coastal State. 

8.3 Rules Governing Enforcement of Annex VI 

In order to ensure compliance with the standards and regulations, Annex VI calls for high levels 

of Flag State and Port State enforcement. Although the MEPC have focused on Port State 

enforcement with explicit mention of it within Annex VI and through the publishing of the 

2019 Guidelines or Port State Control under Annex VI,601 Flag State enforcement is still crucial 

in ensuring vessels are abiding by the required standards. Effective communication between 

the Port State and Flag State is vital in ensuring action is taken when a violation is uncovered 

in port. 

8.3.1 Flag State Enforcement  

The Flag State enforces Annex VI provisions through regulating control over vessels flying 

under their flag through conducting surveys and issuing the IAPPC. If the Flag State delegates 

this duty of surveying to other bodies or organisations, they must be recognised by the Flag 

State as being competent to issue the IAPPC and the authorisation of such delegated bodies 

must be in line with the established standards as set by the MEPC.602 Furthermore, the Flag 

State must ensure that the IAPPC is issued in accordance with Annex VI regulations and that 

vessels flying under their flag are abiding by the correct and appropriate Tier for NOx 

emissions and the 0.50% sulphur limit. If the Flag State fails to adhere to Annex VI standards, 

Port Officials may discover the violation upon inspection in port which may result in the vessel 

being held in port, causing significant consequential losses for the vessel in question.603 

8.3.2 Port State Enforcement  

Annex VI relies on effective Port State enforcement to ensure compliance with Annex VI 

standards. Regulation 10 explicitly refers to Port State control on operational requirements.604 

Any vessel whilst visiting  a port under the jurisdiction of an Annex VI signatory State may be 

subject to an inspection from Port State officers if there are grounds to believe operational 

 
601 MEPC “2019 Guidelines for Port State Control Under MARPOL Annex VI Chapter 3” (17 May 2019) Res. 

321(74).  
602 Marine Safety Committee (MSC), “Code for Recognized Organizations (RO Code)” (21 June 2013) Res. 

349(92).  
603 MARPOL, Article 5.   
604 Annex VI, Regulation 10.  
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requirements are not being adhered to, including clear grounds for believing the master or crew 

are unfamiliar with essential shipboard procedures regarding the prevention of air pollution 

from ships.605 As a result of this inspection, the Port State is under a duty to ensure that the 

offending vessel shall not leave the port under the situation has been “brought to order in 

accordance with the requirements”606 of Annex VI.      

 All inspections by Port State officials must adhere to the standards of procedure 

regulated by Article 5 of MARPOL to ensure the inspection and consequential decisions to 

prevent the vessel from leaving port is unbiased and based on evidence.607 Furthermore, Port 

States must abide by the guidelines published by the IMO regarding Port State responsibilities 

in enforcing Annex VI in their ports.608       

 As well as inspecting for operational requirements, the Port State can inspect the vessel 

in order to determine whether the vessel has emitted substances over the prescribed limits 

which would bring about a violation of Annex VI.609 If a violation has occurred, the report of 

evidence shall be forwarded to the Flag State of the vessel for “any appropriate action”.610 

When the evidence is received by the Flag State, they are to investigate the allegation and may 

request further evidence from the Port State regarding the alleged contravention.611 If the Flag 

State is satisfied that there is sufficient evidence to bring about proceedings, it shall initiate 

proceedings as soon as possible, and must promptly notify the Port State and the IMO of any 

action taken.612        

 Furthermore, the Port State may also inspect a ship who is party to Annex VI within 

port or offshore terminal if a request for an inspection and investigation is made by another 

party under Annex VI who have sufficient evidence that the vessel has emitted substances over 

the limit permitted.613 If the vessel is inspected by the Port State, a report of all findings shall 

be sent to the State that requested it and to the Flag State so that any appropriate action can be 

taken as a result of the findings.614        

 
605 Ibid, Regulation 10.1.  
606 Ibid.  
607 Article 5.  
608 MEPC “2009 Guidelines for port State control under the revised MARPOL Annex VI” (17 July 2009) Res. 

191(59).  
609 Annex VI, Regulation 11.2  
610 Ibid.  
611 Ibid, Regulation 11.4.   
612 Ibid.  
613 Ibid, Regulation 11.5.  
614 Ibid.  
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 In order to aid compliance with Annex VI provisions, the Port State is under an 

obligation to promote the availability of Regulation 13 compliant fuel oils in its port and 

terminals.615 This includes developing a list of local compliant fuel oil suppliers and having the 

authority to take action against non-compliant fuel suppliers.616     

 If a vessel is unable to purchase compliant fuel oil, it must notify the Flag State plus the 

Port State of the intended destination.617 This notification must be in the format of a Fuel Oil 

Non-Availability Report (FONAR).618 Therefore, there is an obligation on the Port State to 

have widely available Annex VI compliant fuel oil in order to enable vessels to meet the 

standards required by the emission regulations in Regulation 13. 

8.3.3 Coastal State Enforcement 

 If there are reasonable grounds to believe that a vessel has violated Annex VI rules within the 

waters under the jurisdiction, the Coastal State can enforce Annex VI against the offending 

vessel. Although this is not mentioned within Annex VI text, it is still important in the 

protection of the Coastal State environment.  

8.4 Enforcement of Annex VI in Practice  

8.4.1 UK  

The UK implemented Annex VI through The Merchant Shipping (Prevention of Air Pollution 

from Ships) Regulations 2008 (hereinafter Merchant Shipping Regulations) which gave effect 

to Annex VI provisions as of 8 December 2008.619 As with all MARPOL Annexes, the UK 

takes a strong approach on inspecting vessels in order assess compliance with Annex VI 

standards. Under Section 26, Port State officials have the authority to inspect a vessel and its 

equipment, including any part of the vessel and any documentation whilst in a UK port or 

offshore terminal.620 This inspection can be in relation to verifying whether the vessel has a 

valid IAPPC,621 whether the master of the vessel and the crew are familiar with essential 

 
615 Ibid, Regulation 18.  
616 Institute of Marine Engineering, Science and Technology (IMarEST), “Ship Emissions Toolkit: Guide No. 2: 

Incorporation of MARPOL Annex VI into national law” (2018) GloMEEP Project Coordination Unit) 

<uncclearn.org/wp-content/uploads/library/ship_emissions_toolkit-g2-online.pdf > accessed 1 December 2020, 

16.  
617 Annex VI, Regulation 18.2.4.  
618 MEPC “2019 Guidelines for Consistent Implementation of the 0.50% Sulphur Limit Under MARPOL Annex 

VI” (17 May 2019) Res.320(74), Appendix 1.   
619 The Merchant Shipping (Prevention of Air Pollution from Ships) Regulations 2008 UK S.I 2008 No. 2924 

(UK).  
620 Ibid, Section 26(2). 
621 Ibid, Section 26(2)(a). 
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shipboard procedures relating to the prevention of air pollution if there are clear grounds for 

believing the contrary,622 and to verify whether the vessel has emitted any substances in 

violation of Annex VI prescribed limits.623      

 Section 27 of the Merchant Shipping Regulations contains the procedure for when the 

UK receives notice of an allegation that a UK vessel has emitted a substance in violation of 

Annex VI standards. Upon receiving evidence of a potential violation from a UK flagged 

vessel, the Secretary of State must cause the matter to be investigated,624 inform the IMO of 

any action taken625 and inform the State who reported the allegation of any action taken in 

response to the evidence.626 Therefore, the UK places great emphasis on Port State enforcement 

in ensuring foreign flagged vessels are complying with Annex VI standards but also ensures 

there is a system in place for addressing and dealing with allegations of UK flagged vessels 

violating Annex VI provisions.  

8.4.2 USA  

The USA implemented Annex VI through the Act to Prevent Pollution from Ships (APPS) 

which is administered by the Environmental Protection Agency (EPA). The APPS and EPA 

take an active stance on Annex VI enforcement.627 The USA hosts two ECAs, the North 

American ECA628 and the United States Caribbean Sea ECA.629 Therefore, these areas have 

the lower maximum SOx emission limit of 0.10%.       

 The USA implements significant civil penalties for noncompliance with Annex VI 

provisions. A vessel owner found to be in contravention of Annex VI can be liable for up to 

$25,000 for each violation.630 As well as emission violations, civil penalties for the falsification 

of documents, IAPPC or fraudulent statements can reach up to $5,000 for each falsified 

document or entry.631 Therefore, the USA relies on civil fines in order to incentivise 

enforcement. However, there are calls for greater reliance on criminal liability in the USA for 

 
622 Ibid, Section 26(2)(c). 
623 Ibid, Section 26(2)(d). 
624 Ibid, Section 27(a). 
625 Ibid, Section 27(b). 
626 Ibid, Section 27(c). 
627 APPS (n 224) 33 U.S.C. § 1908.  
628 MEPC “North American Emission Control Area” (26 March 2010) Res.190(6).  
629 MEPC “Designation of the United States Caribbean Sea Emission Control Area and exemption of certain ships 

operating in the North American Emission Control Area and the United States Caribbean Sea Emission Control 

Area under regulations 13 and 14 and Appendix VII of MARPOL Annex VI” (16 July 2011) Res. 202(62).  
630 APPS (n 224) 33 U.S.C. §1908(b)(1), 33 U.S.C. § 1908(b)(2).  
631 Ibid, 33 U.S.C. § 1908(b)(2).  
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breaches of Annex VI in order to deter vessels buying their way out of civil liability. For 

example, as Dunne argues, “criminal liability is a necessary tool in MARPOL Annex VI to 

avoid creating a perverse incentive for shipowners not to comply with the regulations and to 

avoid cost-driven noncompliance”.632        

 The USA, through the APPS, operates a low threshold for finding criminal liability, 

relying on the open-ended phrase that any non-compliant vessel who “knowingly violates” 

Annex VI would be criminally charged.633 The APPS does not elaborate on this phrase, 

demonstrating the opportunity for liberal interpretation resulting in a low threshold for 

obtaining criminal liability. The EPA published guidelines in an attempt to elaborate on what 

“knowingly violates” could entail.634 The guidelines stated that criminal liability could be 

established if the ship has previously reported the non-availability of compliant fuel-oil or if 

an insufficient amount of compliant fuel is purchased in US ports even though the vessel will 

be returning to the ECA and the vessel’s crew is aware that complaint fuel oil is unavailable 

outside the ECA.635          

 Therefore, the low threshold for criminal liability acts as an incentive for greater Flag 

State enforcement of Annex VI as vessel owners cannot simply buy their way out of their 

violation. Increased criminal liability may act as a deterrent for vessels who simply accept a 

fine under civil liability for bypassing Annex VI standards in order to cut costs.  

8.4.3 Australia  

Australia implements Annex VI through the Marine Order 97 (Marine pollution prevention – 

air pollution) 2013,636 implementing the Amendment Order (No 2) 2019.637   

 Division 2B focuses on Fuel Oil Consumption Reporting and statements of compliance 

used to demonstrate adherence with Annex VI standards.638 A vessel of at least 5,000 GT must 

 
632  Taylor Dunne, 'MARPOL Annex VI: Disproportionate Burden Or Necessary Regulations for the Greater 

Good: How Pollution Controls on the Shipping Industry Are Currently Affecting and Will Continue to Affect 

Maritime Commerce and the Global Environment' (2019) 44 (1) Tulane Maritime Law Journal 195, 210.   
633 APPS (n 224) 33 U.S.C. § 1908 (a) (2008).  
634 United States Environmental Protection Agency, “Interim Guidance on the Non-Availability of Compliant 

Fuel Oil for the North American Emission Control Area” (26 June 2012) 

<www.gard.no/webdocs/NA_Interim_EmissionControlArea.pdf> accessed 2 December 2020, 8.  
635 Ibid.  
636 Australian Maritime Safety Authority, Marine Order 97 (Marine pollution prevention – air pollution) 2013 

AMSA MO 2013/16 (Aus).  
637 Australian Maritime Safety Authority, Marine Order 97 (Marine pollution prevention — air pollution) 

Amendment Order (No 2) 2019 AMSA MO 2019/11 (Aus).   
638 Marine Order 97, Division 2B.  

http://www.gard.no/webdocs/NA_Interim_EmissionControlArea.pdf
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have a statement of compliance demonstrating adherence with Annex VI,639 or for a vessel 

operating under the flag of a non-signatory State, documentary evidence must be issued by the 

Administration of that State to demonstrate that the vessel complies with the requirements of 

that State regarding the reporting of fuel oil consumption.640     

 In addition to a statement of compliance, vessels of 5,000 GT or more must collect body 

fuel oil consumption data in accordance with Regulation 22A of Annex VI which can be 

collated by the Flag State.641 Therefore, Marine Order 96 places an emphasis on statements of 

compliance to demonstrate adherence and the collection of fuel consumption data to assess the 

compliance levels of Australian flagged vessels with Annex VI.  

8.4.4 Liberia  

In Liberia, Annex VI is implemented through the Marine Notice POL-009.642 This Marine 

Notice consists of 29 pages, a significant increase from the previous Marine Notices 

implementing Annexes I-V. The Marine Notice transposes Annex VI text into the Liberian 

domestic legal system but, as with the previous Annexes, does not expand on any enforcement 

measures.           

 The Marine Notice implements the survey standards required under Annex VI to ensure 

Liberian flagged vessels are complying with Annex VI provisions and substantive rules.643 

Furthermore, section 8.0 refers to the issuance of the IAPPC upon successful completion of the 

initial and renewal surveys; the IAPPC can be used to demonstrate compliance with Annex VI 

provisions.644           

 Section 10.0 implements the rules on Port State control on operational requirements for 

Liberian flagged vessels visiting foreign ports. This section holds that owners, operators and 

Masters of Liberian flagged vessels “shall report Port State control actions to this 

Administration” so appropriate action can be taken in a “timely manner”.645 However, there is 

no clarification as to what constitutes a “timely manner”, so the Administration are not bound 

to a certain time frame to act on any issues detected by Port State inspections. The lack of a 

 
639 Ibid, Section 20C(a). 
640 Ibid, Section 20C(b). 
641 Ibid, Section 20D. 
642 The Republic of Liberia, Liberia Maritime Authority, Marine Notice POL-009 (n248).  
643 Ibid, 4.0.  
644 Ibid, 8.0.  
645 Ibid, 10.2.  
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prescribed time frame could be a barrier to enforcement as there is no urgency to correct any 

violations communicated by the Port State.  

8.4.5 Other Examples  

8.4.5.1 EU 

The EU implemented Annex VI standards regarding sulphur in marine fuels in Directive 

2012/33/EU.646 As well as implementing the provisions within Annex VI and requiring EU 

Member states to comply with these regulations, the EU has introduced more stringent 

measures then are required by Annex VI in order to further reduce sulphur limits from vessel 

emissions. For example, Article 4b holds that “Member States shall take all necessary 

measures” to ensure vessels at berth in EU ports do “not use marine fuels with a sulphur content 

exceeding 0.10% by mass”647 in order to allow sufficient time for the vessel’s crew to complete 

“any necessary fuel-changeover operation”.648 Member States are under a duty to note the time 

of any fuel-changeovers in the logbooks kept onboard the vessel in order to allow for 

transparency of the sulphur content within the marine fuel.649     

 Annex VI lists ECAs as the Baltic Sea Area the North Sea650 and any other sea area 

designated by the IMO.651 Whilst operating within an ECA, vessels are under an obligation to 

ensure that the sulphur content of fuel oil does not exceed 0.10% as of 1 January 2015.652 

Therefore, by requiring Member States to ensure all vessels flying under their flag use a low 

sulphur content of 0.10% in any EU port, the EU has essentially extended the ECA to all EU 

ports applying to all EU Member States. Therefore, the EU has gone further in implementing 

stricter emission limits than is required by Annex VI demonstrating the need for cooperation 

in order to reduce NOx and SOx emissions from vessels operating in EU waters and ports. 

 In order to assess compliance, Member States shall carry out sampling of the sulphur 

content of fuels used to analyse whether the sulphur level complies with the maximum 

permitted levels.653 Such sampling must be done efficiently, without causing undue delay to 

the vessel in question, demonstrating the importance of an effective and well-ordered sampling 

 
646 European Parliament and Council Directive 2012/33/EU of the European Parliament and of the Council of 21 

November 2012 amending Council Directive 1999/32/EC as regards the sulphur content of marine fuels OJ 

L327/1. 
647 Ibid, Article 4(b)(1). 
648 Ibid.  
649 Ibid.  
650 Annex VI, Regulation 14(3).1 
651 Ibid, Regulation 14(3).2.  
652 Ibid, Regulation 14(4).3. 
653 Directive 2012/33/EU, Article 6.   
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system.654            

 If a violation is of the Directive is detected, the Member State shall determine the 

penalties applicable.655 These penalties must be “effective, proportionate and dissuasive”656  

and the fines may be calculated in such a way as to “ensure that the fines at least deprive those 

responsible of the economic benefits derived from their infringement” and further states that 

the fines can “gradually increase for repeated infringements”.657 Therefore, the EU is tackling 

the reoccurring issue that vessels may ignore MARPOL rules and bypass the internationally 

accepted standards in order to make an economic gain, as complying with these standards can 

incur additional costs. By fining the offending vessels and increasing the fines for repeated 

offences acts as an incentive to comply with the environmental provisions in order to avoid 

additional fines for non-compliance. Therefore, penalising vessels for lack of compliance is 

vital in the enforcement of Annex VI provisions in order to reduce air pollution from ships.  

8.5 Conclusion  

In conclusion, as Annex VI is the most recent of all MARPOL Annexes, the true extent of the 

enforcement is yet to be assessed, particularly in regard to the Sulphur 2020 limit which only 

entered into force in January 2020. Furthermore, as Covid-19 has had a significant detrimental 

impact on the operation of the shipping industry the environmental impact of the Sulphur 2020 

limit is difficult to assess due to the disruption of normal shipping operations.   

 It is evident that the substantive rules within Annex VI such as the SOx and NOx 

emission limits from marine fuel-oil and marine diesel engines serve to reduce air pollution 

from the shipping industry. However, as sulphur low fuel-oil is significantly more expensive 

than regular high level sulphur fuel-oil this raises the question as to whether vessels will comply 

with the sulphur limits or simply opt for the higher sulphur level fuel-oil and incur the fine 

under civil liability; a fine of which may not counteract the savings from purchasing the cheaper 

fuel-oil. Therefore, increased criminal liability for violating Annex VI provisions such as that 

favoured in the USA, would act as an incentive for vessels to cooperate with the low emission 

regulations so as to avoid criminal liability. As increased environmental standards usually 

entail a higher cost for vessels, criminal liability may be the most effective tool in the 

 
654 Ibid, Article 6(1). 
655 Ibid, Article 11(1). 
656 Ibid, Article 11(2). 
657 Ibid.  
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enforcement of Annex VI to ensure vessels do not simply escape environmental duties by 

paying their way out of non-compliance.  

9. The Main Problems with the Enforcement of MARPOL 

9.1 Introduction  

The most noticeable problems with the enforcement of the MARPOL Annexes lie with flags 

of convenience, the falsification of data and the certification procedure, the lack of substantial 

penalties, and States party to MARPOL not legislating correctly to give effect to MARPOL 

rules and standards. This Chapter will look at how these issues relate generally to the MARPOL 

Annexes and draw on the examples of State Practice already discussed to demonstrate these 

issues and why there is a lack of international enforcement of MARPOL.  

9.2 Flags of Convenience  

As discussed in 2.4.3.1, FoCs allow vessels to register under their flag even though they have 

no connection to the State in order to benefit from lower environmental regulations and 

standards.658 FoC who operate open registries such as Panama, Liberia and the Marshall Islands 

offer lower taxes and wages resulting in significantly lower transportation costs.659 FoCs offer 

less stringent laws on “taxation, labour practices, safety, licensing, inspection and 

management”660 allowing vessels to operate at lower costs.      

 FoC also offer lower environmental standards and, although a State may be party to 

MARPOL, it is down to the Flag State to enforce these rules.661 Therefore, if the FoC State 

does not stringently enforce these rules on vessels flying under their flag, it weakens 

international attempts to limit shipping’s environmental damage.662   

 Poor enforcement from FoCs significantly hinders the enforcement of MARPOL as 

MARPOL relies on Flag States to enforce the rules on vessels flying under their flag. Therefore, 

whilst FoC remain popular, there remains an incentive for open registries to flag as many 

vessels as possible to offer tax, financial and anti-environmental advantages. 

 
658 Anthony van Fossen, (n 110) 368. 
659 The Economist, “Why do one in ten ships fly tiny Liberia’s flag?” (The Economist, 17 October 2019) 

<www.economist.com/middle-east-and-africa/2019/10/17/why-do-one-in-ten-ships-fly-tiny-liberias-flag> 

accessed 19 December 2020. 

660 Ibid.  
661 Mark Szepes, (n 12) 89.  
662 Kenneth Button, “Shipping economics: where we are and looking ahead from an institutional economics 

perspective” (2005) 32 (1) Maritime Policy &amp; Management 39, 48. 
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9.3 Falsification of Data  

MARPOL relies on record keeping and certification to demonstrate compliance with the 

different Annexes. For example, the ORB for Annex I and Garbage Record Book for Annex V 

are vital in the inspection of vessels and for Port State enforcement. The cases of Royal 

Caribbean I and Royal Caribbean II demonstrate the action taken by the USA in cases of 

falsification of ORB data in order to escape Annex I discharge requirements.   

 The 1994 Article by Gerard Peet highlights ongoing issues with the enforcement of 

Annex V that still remain today.663 Under Annex V, it is difficult, near on impossible, to trace 

the garbage disposal to the offending vessel, meaning there is “little chance that they would be 

brought before justice”.664 Therefore, this lack of traceability leads to increased potential to 

falsify data in the Garbage Record Book under Annex V requirements. Furthermore, if the 

violating vessels were brought before justice, the “chances were small that penalties would be 

given” and even then “these would generally be very low and definitely not adequate in severity 

to discourage MARPOL 73/78 violations”.665       

 Rakestraw further adds to Peet’s criticism of Annex V, by calling for a centralized 

processing system that allows for a statistics-based enforcement procedure for Flag State 

enforcement.666 The rationale behind this centralised processing system is to “eradicate a 

culture of impunity that Flag States encourage by naming and shaming”667 Flag States that do 

not act on violations from vessels flying under their flag. A name and shame system would 

promote an increased accountability by publicising any non-compliant Flag States in their lack 

of action taken to enforce Annex V as well as other MARPOL Annexes. Furthermore, the data 

collected from the centralised processing system would give a greater set of data to allow the 

IMO to accurately assess the enforcement of Annex V and what amendments can be made in 

order to ensure a higher level of Flag State enforcement.       

 Therefore, the correct entry of data in the record-keeping requirements such as the ORB 

and Garbage Record Book are vital in the assessment of compliance and allows for an accurate 

assessment of Flag State enforcement due to the “name and shame” system.  

 
663 Gerard Peet, “International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be” in 

Helge Ole Bergesen and Georg Parmann (eds, 1994 Green Globe Yearbook of International Co-operation on 

Environment and Development, OUP) 41, 41. 
664 Ibid, 49-50. 
665 Ibid.  
666 Andrew Rakestraw, (n 511511), 405.  
667 Ibid.  
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9.4 Penalties  

The lack of a standardised penalty system for Flag States who do not comply with MARPOL 

may also be an obstacle to the enforcement of MARPOL Annexes. As reports on a potential 

violation from a Port State investigation are communicated to the Flag State, it is the Flag 

State that has the responsibility to decide on the adequate penalty if they choose to bring 

proceedings against the offending vessel.668       

 The USA imposes significant penalties for non-compliance with Annex III, including 

fines of up to $110,000 if the violation results in death or serious injury.669 As discussed in 

section 5.4.2, the USA goes further than civil penalties with the HMTA imposing criminal 

sanctions of up to five years imprisonment or ten years if the release of hazardous material 

results in death or serious injury.670        

 Although it can be argued that the USA is going beyond the remit of MARPOL by 

imposing such significant sanctions, such high penalties may act as an incentive to abide by 

MARPOL rules in order to avoid such heavy sanctions. However, it is down to the Flag State 

to impose the penalties for violations of vessels operating under their flag.671 Therefore, it is 

for the Flag State to impose sanctions which are proportionate to the violation whilst also 

acting as a disincentive to breach MARPOL rules in order to ensure greater enforcement.  

9.5 Lack of Legislation  

Another obstacle to enforcement of MARPOL is the lack of legislation or poor implementing 

legislation. For example, as discussed in each chapter, Australia and the UK have legislation 

implementing each Annex in such a way as to draw attention to the surveillance and 

enforcement measures. Similarly, the USA also focuses on the enforcement measures for 

each Annex but, arguably goes beyond both the UK and Australia when it comes to the 

enforcement of MARPOL regarding violations and the issuing of penalties.   

 However, Liberia contrasts with the aforementioned examples of implementing 

legislation as the supporting Marine Notices are brief and do not specifically address any 

enforcement measures. Therefore, if a State’s implementing instrument which gives effect to 

 
668 Mark Szepes, (n 12) 89 
669 CFR (n 383) 49 Part 171(G).  
670 Ibid.  
671 MARPOL, Article 6(2).  



   

 

 

103 

 

 

MARPOL rules in domestic law is lacking, this can be a barrier to adequate enforcement of 

the substantive rules in each Annex. 

9.6 Port State Reception Facilities  

Port State reception facilities effectuate the legal discharge of certain substances when a vessel 

is in port.672 For example, Port State reception facilities are vital in the safe discharge of oily 

substances,673 NLS liquids,674 sewage,675 and garbage676 as opposed to the vessels releasing 

these harmful discharges into the sea.       

 However, the main issue with these reception facilities is the cost of ensuring they are 

running effectively. The receptions facilities must operate in such a way as to allow vessels to 

discharge the substance in question without causing undue delay to the vessel.677If the delay to 

discharge the substance safely and legally is significant it may result in economic loss for the 

vessel as they lose time from their voyage and may be late to their next port of call.678 

 Therefore, poor port reception facilities may result in vessels discharging the substances 

at sea and accepting a fine rather than waiting to discharge in port and face a potential undue 

delay. As a result, ensuring adequate port reception facilities that are efficient and do no cause 

undue delay to vessels is vital in aiding enforcement and compliance with MARPOL standards.  

10. Conclusion  

The overall objective of this thesis was to identify the issues and obstacles relating to the lack 

of enforcement of the six different MARPOL Annexes. The provisions within MARPOL are 

substantial and cover a wide range of rules regulating vessel source pollution. Although the 

objective of each Annex is to reduce and minimise the impacts of the shipping industry on the 

marine environment, it is evident that there are barriers to adequate enforcement of these rules.

 The main research question of this thesis, as set out in Chapter 1.2.1, was “what are the 

main issues causing inadequate or incorrect enforcement of MARPOL Annexes?”. By 

assessing the substantive rules, enforcement measures and examples of State practice in 

enforcing the rules in each Annex, this thesis has addressed the potential reach of each Annex 

 
672 IMO, Comprehensive manual on port reception facilities (n 211211).  
673 Annex I. 
674 Annex II. 
675 Annex IV. 
676 Annex V.  
677 MARPOL, Article 7.  
678 Ibid, Article 7(2).  
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and how this has been limited due to barriers to enforcement.     

 MARPOL operates on a certification and documentation basis to enable vessels to 

demonstrate compliance with the substantive rules. However, as noted with the falsification of 

data in the ORB and Garbage Record Book, poor or false record-keeping can amount to a 

violation due to incorrect data input. Any false data entry can hinder an accurate assessment of 

enforcement and compliance levels, potentially covering any issues and enabling a State to 

claim a higher compliance level than it holds in practice.      

 As discussed, FoC hinder the enforcement of each Annex due to the reliance on Flag 

State enforcement of substantive rules. If a State is party to the MARPOL Annexes, fails to 

adequately implement strict enforcement rules, vessels operating under that flag will benefit 

from less stringent regulations and Flag State enforcement measures. Therefore, these vessels 

flying under a FoC will benefit from lower financial burdens of complying rigorously with the 

environmental requirements, giving them financial advantage over their competitors. By 

offering lax Flag State enforcement, vessels flying under a FoC may take advantage of the low 

Flag State enforcement levels, resulting in violations of MARPOL which are not addressed at 

a Flag State level.         

 Therefore, due to the issues with Flag State enforcement, the Port State plays a vital 

role in enforcing a greater level of compliance. By inspecting vessels visiting in port to assess 

whether the vessel itself and any equipment complies with the certificates and documentation 

onboard, the Port State is able to detect violations of MARPOL. If the vessel is deemed to pose 

an unreasonable threat to the environment, the Port State can detain it until the offending issue 

is resolved. However, the issue reverts back to Flag State enforcement, as the report on the 

violation detected during the inspection is communicated to the Flag State for them to decide 

what, if any, action to take.         

 Although some States take a laxer approach to enforcement, the USA has gone above 

and beyond the enforcement provisions laid out in MARPOL by imposing criminal sanctions 

for violations. Even though the USA has gone beyond the remit of MARPOL by imposing 

criminal liability for violations and therefore could be termed poor enforcement, the low 

threshold acts as a significant incentive to comply with MARPOL rules. For example, if port 

reception facilities are not adequate and result in the undue delay of a vessel, this may 

encourage vessels to discharge of their substances at sea and face the threat of a fine. However, 

by threatening criminal liability for violations, this acts as a significant deterrent to abide by 
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MARPOL rules for fear of criminal sanctions.       

 To conclude, MARPOL lays out strict and detailed regulations within each of the 

technical Annexes, with the aim of significantly limiting and mitigating vessel source pollution. 

However, this thesis has addressed some of the main issues and obstacles acting as a barrier to 

the correct and adequate enforcement of these rules. Whilst Flag State enforcement remains an 

issue due to the disparity in the enforcement levels of each State party to MARPOL, it can be 

argued that the full potential of MARPOL cannot be reached.  
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