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Abstract 
International treaties guaranteeing participation rights are scarce. In 1998, the Convention on 

Access to Information, Public Participation in Decision-Making and Access to Justice in 

Environmental Matters (Aarhus Convention) became the first regional agreement on 

participation rights. Two decades later, in 2018, another regional agreement on participation 

rights, the Regional Agreement on Access to Information, Public Participation and Justice in 

Environmental Matters in Latin America and the Caribbean (Escazú Agreement) was adopted. 

 This thesis aims to analyse and discuss participation rights and compare the Aarhus 

Convention and the Escazú Agreement and how they guarantee such rights. To do that, the 

thesis employs a descriptive method, as well as the analytical and comparative methods. 

 The comparison between the Escazú Agreement and the Aarhus Convention is 

presented by highlighting similarities and differences in the scope of equivalent provisions, as 

well as by demonstrating the novelties introduced by the Escazú Agreement. 

 Despite the similarities in the way that these two regional agreements guarantee the 

main rights of participation, known as their pillars, there are some important differences and 

novelties highlighted in the thesis, as a result of the diverse circumstances in the regions where 

these agreements were adopted. 
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1. Introduction 

1.1 General Introduction 
On 4 March 2018 the Latin America and Caribbean region welcomed the adoption of the 

Regional Agreement on Access to Information, Public Participation and Justice in 

Environmental Matters in Latin America and the Caribbean (Escazú Agreement),1 its first 

agreement on participation rights. The Agreement, which has been currently ratified by ten 

states, will enter into force once it has been ratified by eleven states.  

 Twenty years before, on 25 June 1998, the United Nations Economic Commission for 

Europe (UNECE) adopted the first regional agreement to implement Principle 10 of the Rio 

Declaration on Environment and Development,2 or the Convention on Access to Information, 

Public Participation in Decision-Making and Access to Justice in Environmental Matters 

(Aarhus Convention).3 The Aarhus Convention represented an immense landmark and 

remained the only model for a treaty on participation rights until the adoption of the Escazú 

Agreement. 

 The present work aims to explore the issue of participation rights and access to justice 

and how these rights have been guaranteed globally, and regionally before and after the 

adoption of the first treaty on the topic. Moreover, as the Aarhus Convention was, until 

recently, the only model treaty, I will investigate how and to what extent the provisions of the 

Aarhus Convention served as inspiration for the development of the Escazú Agreement. In 

particular, I intend to investigate whether the Escazú Agreement goes further than the Aarhus 

Convention in the elaboration of the rights of the public or, if rather, the Escazú Agreement 

awards narrower rights than the Aarhus Convention. Finally, whether the new Agreement 

incorporates the international developments in the legal culture and the interpretation of 

participation rights. 

 The study of the Aarhus Convention and the case law of its compliance committee 

(Aarhus Convention Compliance Committee, ACCC) is essential in gathering information that 

enables the prediction of the future application of the Escazú Agreement on similar provisions. 

   

 
1 Agreement on Access to Information, Participation and Justice in Environmental Matters in Latin America and 
the Caribbean (adopted 4 March 2018) C.N.195.2018 [Escazú Agreement]. 
2 Rio Declaration on Environment and Development, UN Doc. A/CONF.151/5/Rev.1 (13 June 1992) reprinted in 
(1992) 31 ILM 874 [Rio Declaration]. 
3 Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters (adopted 25 June 1998, entered into force 30 October 2001) 2161 UNTS 447 [Aarhus 
Convention]. 
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1.2 Objectives 
The objective of this thesis is to analyse and discuss participation rights and compare the two 

main multilateral environmental treaties that guarantee these rights, i.e., the Aarhus Convention 

and the Escazú Agreement. Furthermore, I seek to explore the similarities and differences 

between the provisions of the Convention and the Agreement as well as the extent to which the 

Escazú Agreement took into account the experience that had been gained from the application 

and incorporation of the Aarhus Convention, and investigate whether the scope of the Escazú 

Agreement is broader, similar or more far-reaching than the one of the Aarhus Convention.  

  

1.2.1 Research Question 

The central question underlying the present thesis is how participation rights are construed and 

guaranteed globally and regionally and what the Aarhus Convention and the Escazú Agreement 

contribute to the guarantee of participation rights. 

 

1.2.2 Delimitations 

In line with the principal objective of the thesis, other international or regional instruments than 

the Aarhus Convention and the Escazú Agreement, and which may contain provisions relating 

to participation rights, will not be analysed in this thesis. 

 

1.3 Methodology and Materials 
The thesis employs mainly a descriptive method; however, analytical and comparative methods 

are used as well. As for the materials used for this research, due to the recent adoption of the 

Escazú Agreement, research on the topic is still limited if compared to the Aarhus Convention. 

This is reflected on the difference in length and depth between chapters three (“The Aarhus 

Convention”) and four (“The Escazú Agreement”). The main source used regarding the Escazú 

Agreement is the text of the Agreement itself.  

 

1.4 Structure 
This thesis is divided into six chapters, including Introduction and Conclusion. Chapter two 

provides a background and introductory explanations and an analytical approach of 

participation rights.  

Chapter two starts with the exploration of general issues and possible justifications for 

participation rights and their three pillars, i.e., the right to access environmental information, 
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the right to participate in decision-making process concerning environmental matters, and the 

right to access to judicial and administrative procedures and remedies. 

 The background section of chapter two covers some of the history of participation 

rights, with mention to the first national legislation to include these rights, as well as the first 

international environmental agreement to protect participation rights. For an updated and 

overall picture on the protection of participation rights, I will borrow from the conclusions of 

the latest UN Sustainable Development Goals Report.  

At this point, the two treaties central to the thesis, the Aarhus Convention and the 

Escazú Agreement, are introduced, as well as Principle 10 of the Rio Declaration on 

Environment and Development. Following, the section on the topic of participation rights as 

human rights describes how these rights are interpreted and guaranteed at the international 

level.  

 Chapter three on the Aarhus Convention presents an introduction with some of its 

history and background and a description of its objective and purpose. The provisions of the 

Aarhus Convention as well as their three pillars are analysed through the perspective of their 

application by the ACCC, for a better idea of their practical use. Next, I describe the 

institutional framework of the Convention, rules regarding the settlement of disputes between 

parties, an overview of the ACCC and tools of implementation, especially the Maastricht 

Recommendations. 

 In line with chapter three, chapter four on the Escazú Agreement begins with a 

description of its objective and purpose, as well as mention to the principles that animate the 

Agreement. Some of the background to the Escazú Agreement is provided, with the history of 

negotiations that culminated in the adoption of the instrument. Within the background section, 

a subsection on participation rights in Latin America and the Caribbean and on the 

jurisprudence of the Inter-American System of Human Rights regarding participation rights 

provides an overview of how these rights have been protected in the region throughout the 

years. This subsection describes the backdrop against which negotiations for the adoption of 

the Escazú Agreement began. 

 Some relevant provisions of the Escazú Agreement are described, including the right 

to access to environmental information, public participation in environmental matters and 

access to justice, and key concepts and definitions. Moreover, the provision concerning the 

protection of environmental human rights defenders in the Escazú Agreement is described.  
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The institutional framework of the Agreement, as well as rules regarding the settlement 

of dispute between the parties and the topic of capacity building and cooperation are also 

described in chapter four. 

 Chapter five comprises possibly the main contribution of the present work to the topic 

of participation rights. In this chapter, I present a comparison between the Aarhus Convention 

and the Escazú Agreement, highlighting their similarities and differences, as well as 

mentioning the novelties introduced by the Escazú Agreement. I also explore the reasons that 

might have influenced the adoption of a regional treaty, instead of the option for accession to 

the Aarhus Convention by the countries of Latin America and the Caribbean. 

 In the last chapter, I present my main conclusions. 
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2. Participation Rights  

2.1 General Issues 
Participation rights, also known as participatory rights and “access rights”4 refer to the right of 

citizens to access environmental information, to participate in environmental decision-making 

and to access justice in environmental matters.5 Participation rights were initially associated 

with environmental protection at the national level in particular during the environmental 

impact assessment (EIA) procedure.6 This development inaugurated the discussion on the 

balance between public scrutiny of policies and public decisions against a certain degree of 

freedom so that governments are able to functions properly in a democratic system.7 

 The holder of the rights to participate is the public, which is often defined as either 

natural or legal persons. Accordingly, the public can refer to an individual, groups and even 

non-governmental organizations (NGOs).8 

Public participation has become an indispensable element to legitimate decision-

making in environmental matters and is widely recognized by governments at all levels.9 Given 

the political and often controversial nature of environmental decisions, concerns of legitimacy 

are better addressed when the public is allowed to voice their views and have them taken into 

consideration.10 Public participation, thus, align the decision-making process with principles 

of democracy.11 As Jonas Ebbesson states: 

 
Problems and concerns related to the environment cannot be understood only in objective terms by 
measuring decibels, concentrations, or the number of specimen. Whether an effect on the environment 
is a "problem" or not depends on the context in which we regard it and on our perception of it. Through 
public participation, this subjective dimension is brought into decisionmaking and, thus, the 
environmental problem, the harm, and the nuisance are defined in accordance with applicable rules and 
principles.12   

 

 
4 See Article 2 of the Escazú Agreement. 
5 Sumudu Atapattu and Andrea Schapper, Human Rights and the Environment: Key Issues (Routledge 2019) 129. 
6 Ibid. 
7 Alan Gilpin, Environmental Impact Assessment: Cutting Edge for the 21st Century (Cambridge University Press 
1994) 63. 
8 See, e.g., the Aarhus Convention, Article 2, paragraph 4. See also Ulrich Beyerlin and Thilo Marauhn, 
International Environmental Law (Oxford: Hart 2011), 234. 
9 Jane Holder and Maria Lee, Environmental Protection, Law and Policy: Text and Materials (2nd edn Cambridge 
University Press 2007) 85. 
10 Ibid, 88-89. 
11 Ibid 87. 
12 Jonas Ebbesson, ‘The Notion of Public Participation in International Environmental Law’ [1998] 8 Yearbook 
of International Environmental Law 8, 58. 
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To investigate why public participation has become a topical issue in international law, Jonas 

Ebbesson summarizes three lines of arguments.13 Firstly, the argument that public participation 

enhances environmental protection and the implementation of environmental laws. Secondly, 

the claim that public participation is a prerequisite for the realization of substantive and 

procedural aspects of international human rights law. Thirdly, the notion that legitimacy of 

decisions and policies relating to the environment is promoted by the involvement of the public 

in the decision-making process. Additionally, Ebbesson warns that the exploration of these 

justifications must be carried with care and he states: 

 
When exploring the foundations of public participation in environmental law, it is important to be aware 
of the different argumentative logics of the three categories of arguments mentioned. The environmental 
arguments are partly pragmatic and partly rooted in political theory-the principal question being who 
should be capable of acting on behalf of which interests. To a great extent, these arguments are policy 
arguments (Rechtspolitik). The international human rights argument is basically deductive since it draws 
from and develops established notions of human rights law and policy. The argument of legitimacy, 
finally, relates more to sociological explanations and understandings. These different characteristics 
imply that exploring the justifications for public participation in international environmental law is not 
strictly an exercise de lege lata.14 

 

On the other hand, an argument against the involvement of the public in the decision-making 

process is often that public participation procedures are costly and do not necessarily generate 

more environmental protection.15   

 

2.2 Background   
As mentioned before, EIA legislations provided the vehicle for the development of 

participation rights, initially at the domestic level. The first instance in which EIAs became a 

distinct form of public decision-making was within the framework of US federal legislation, 

with the National Environmental Policy Act of 1969 (commonly known as the NEPA).16 The 

disclosure of environmental information and the inclusion of the public in environmental 

decision-making in the context of the NEPA were motivated by calls from the public for 

environmental and democratic accountability, while for many developing states the motivation 

 
13 Ibid, 62. 
14 Ibid, 63. 
15 Sheoli Pargal, Muthukumara Mani and Mainul Huq, ‘Inspections and Emissions in India: Puzzling Survey 
Evidence About Industrial Pollution’ [1997] The World Bank: Policy Research Working Paper Series 1810, 15. 
16 Neil Craik, The International Law of Environmental Impact Assessment: Process, Substance and Integration 
(Cambridge University Press 2008) 23. 
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to adopt EIA legislation originated from external pressure of international institutions, in 

particular development banks.17   

 Over the years EIA requirements have been incorporated into legal systems of many 

states in different levels of development.18 Diverse economic and social contexts, however, 

result in differences in the way of how EIA procedures are regulated and applied, and public 

participation may be more prevalent in some systems than others which may have adopted an 

expert-centred approach instead.19 

 In the international arena, the issue of public participation in environmental decision-

making was first addressed during the 1972 UN Stockholm Conference on the Human 

Environment.20 The Conference was intended to serve as a forum for States to coordinate their 

actions of environmental protection, in a world where pollution increased rapidly, of which the 

public was also becoming increasingly aware.21 The discussion on public participation was 

reflected onto Principle 19 of the Stockholm Declaration,22 which recognizes that the public 

needs to be provided with education in environmental matters in order to participate in 

protection initiatives in a meaningful way.23  

 Some multilateral environmental agreements (MEAs) featuring procedural rights of 

participation followed, such as the United Nations Convention on the Law of the Sea 

(UNCLOS)24 and the Convention on Biological Diversity (CBD).25 Remarkably, the Nordic 

Convention on the Protection of the Environment26 between Denmark, Finland, Norway and 

Sweden, was the first legally binding instrument to afford individuals the right to access to 

 
17 Ibid, 42. 
18 Ibid, 51-52. 
19 Ibid, 44. 
20 UNGA 2994 (XXVII), United Nations Conference on the Human Environment [1972]. 
21 Beyerlin and Marauhn (n 8) 7. 
22 Declaration of the United Nations Conference on the Human Environment [1972] UN Doc A/CONF 48/ 14/Rev 
1 [Stockholm Declaration]. 
23 Principle 19 of the Stockholm Declaration states: “Education in environmental matters, for the younger 
generation as well as adults, giving due consideration to the underprivileged, is essential in order to broaden the 
basis for an enlightened opinion and responsible conduct by individuals, enterprises and communities in protecting 
and improving the environment in its full human dimension. It is also essential that mass media of communications 
avoid contributing to the deterioration of the environment, but, on the contrary, disseminates information of an 
educational nature on the need to project and improve the environment in order to enable mal to develop in every 
respect.” 
24 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 
1994) 1833 UNTS 3 [UNCLOS]. 
25 Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 December 1993) 1760 UNTS 
79 [CBD]. See also Lara Ognibene and Angela Kariuki, ‘Standards in the Procedural Rights of Multilateral 
Environmental Agreements’ in Stephen J Turner et. al. (eds), Environmental Rights: The Development of 
Standards (Cambridge University Press 2019) 186. 
26 Nordic Convention on the Protection on the Environment (adopted 19 February 1974, entered into force 5 
October 1974) 8 ILM 591 [Nordic Convention]. 
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justice in environmental matters.27 In 1991, the UNECE promoted the adoption of the 

Convention on Environmental Impact Assessment in a Transboundary Context (Espoo 

Convention), which covers the procedural requirements of transboundary EIAs. Public 

participation during the assessment process is a requirement,28 and, furthermore, comments 

produced by the public shall be taken into account in the final decision.29 The 1992 Convention 

on the Transboundary Effects of Industrial Accident30 also requires that state parties provide 

for means of public participation in their decision-making procedures.31 

 Another important conference promoted by the United Nations was convened in 1992 

in the Brazilian city of Rio de Janeiro. The United Nations Conference on Environment and 

Development (UNCED) registered more than thirty thousand participants from 176 states.32 

The focus of the meeting, as its title suggests, was on sustainable development.33 The 

connection between economic development and environment protection was widely accepted 

and the task was to come up with ways to ensure development while protecting the 

environment.34 In that context, the Rio Declaration on Environment and Development was 

adopted, containing twenty-seven aspirational principles, including Principle 10 on 

participation rights. The issue of public participation in environmental decision matters was 

also discussed during the Rio Conference and they were acknowledged as crucial to 

environmental protection through Principle 10 of the Rio Declaration on Environment and 

Development, which states: 

 
Environmental issues are best handled with the participation of all concerned citizens, at the relevant 
level. At the national level, each individual shall have appropriate access to information concerning the 
environment that is held by public authorities, including information on hazardous materials and 
activities in their communities, and the opportunity to participate in decision-making processes. States 
shall facilitate and encourage public awareness and participation by making information widely 
available. Effective access to judicial and administrative proceedings, including redress and remedy, 
shall be provided.35 

 

 
27 Ulrich Beyerlin, ‘Aligning international environmental governance with the ‘Aarhus principles’ and 
participatory human rights’ in Anna Grear and Louis J. Kotzé (eds), Research Handbook on Human Rights and 
the Environment (Edward Elgar Publishing 2015) 336. 
28 Ognibene and Kariuki (n 25) 186-187. 
29 Ibid, 187. 
30 Convention on the Transboundary Effects of Industrial Accidents (adopted 17 March 1992, entered into force 
19 April 2000) 2105 UNTS 457. 
31 Beyerlin (n 27) 336. 
32 Beyerlin and Marauhn (n 8) 13. 
33 Edith Brown Weiss, ‘United Nations Conference on Environment and Development’ [1992] 31 International 
Legal Materials, 814. 
34 Ibid. 
35 Principle 10, Declaration on Environment and Development [1992] UN Doc. A/CONF.151/5/Rev.1 [Rio 
Declaration]. 
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Agenda 21, the political action programme attached to the Rio Declaration,36 in its Chapter 

23.2, elucidated the role of public participation for the realization of sustainable development 

by stating: 

 
One of the fundamental prerequisites for the achievement of sustainable development is broad public 
participation in decision-making. Furthermore, in the more specific context of environment and 
development, the need for new forms of participation has emerged. This includes the need of individuals, 
groups and organizations to participate in environmental impact assessment procedures and to know 
about and participate in decisions, particularly those which potentially affect the communities in which 
they live and work. Individuals, groups and organizations should have access to information relevant to 
environment and development held by national authorities, including information on products and 
activities that have or are likely to have a significant impact on the environment, and information on 
environmental protection measures. 
 

In 2010, the United Nations Environment Programme (UNEP) adopted the Bali Guidelines37 

which contained information on the experiences around the world where Principle 10 had been 

implemented. The stated objectives of the Guidelines are as follows:  

 
The Bali Guidelines seek to assist countries in filling possible gaps in their respective relevant national 
legislation, and where relevant and appropriate in sub-national legal norms and regulations at the state 
or district levels, etc., ensuring consistency at all levels to facilitate broad access to information, public 
participation and access to justice in environmental matters.38 

 

Currently, the main binding environmental instruments which are centred around the protection 

of participation rights are the 1998 Aarhus Convention and the 2018 Escazú Agreement. 

However, as pointed out in Chapter 1, the latter has not yet entered into force. 

Several other environmental instruments that do not exclusively elaborate on 

participation rights still highlight their importance. Such is the case of the United Nations 

Convention to Combat Desertification in Those Countries Experiencing Serious Drought 

and/or Desertification, Particularly in Africa (UNCCD)39 that indicates that state parties shall 

engage the population and local communities in the decision-making process.40 Other examples 

include the United Nations Framework Convention on Climate Change,41 the CBD,42 the Basel 

Convention on the Control of Transboundary Movements of Hazardous Wastes and their 

 
36 Beyerlin and Marauhn (n 8) 17. 
37 UNEP, Putting Rio Principle 10 into Action: An Implementation Guide [2015] ISBN: 7-3486-807-92-978. 
38 Ibid, 6. 
39 United Nations Convention to Combat Desertification in Those Countries Experiencing Serious Drought and/or 
Desertification, Particularly in Africa (adopted 14 October 1994, entered into force 26 December 1996) 1954 
UNTS 3 [UNCCD]. 
40 See Article 3, (a) and 19, UNCCD.  
41 United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 21 March 
1994) 1771 UNTS 107. See Article 6. 
42 CBD (n 25). See Articles 8, 10 and 17. 
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Disposal43 and the Convention on International Trade in Endangered Species of Wild Fauna 

and Flora.44 

In 2012, twenty years after the first Rio Conference, once again world leaders were 

summoned to discuss the progress made and the next steps towards a global sustainable 

development. At the United Nations Conference on Sustainable Development (Rio + 20), states 

reiterated their commitment to the implementation of the Rio Declaration. In the outcome 

document “The Future We Want”,45 the representative of the meeting states highlighted the 

importance of implementing participation rights. 

We underscore that broad public participation and access to information and judicial and administrative 
proceedings are essential to the promotion of sustainable development. Sustainable development requires 
the meaningful involvement and active participation of regional, national and subnational legislatures 
and judiciaries, and all major groups: women, children and youth, indigenous peoples, non-governmental 
organizations, local authorities, workers and trade unions, business and industry, the scientific and 
technological community, and farmers, as well as other stakeholders, including local communities, 
volunteer groups and foundations, migrants and families, as well as older persons and persons with 
disabilities. In this regard, we agree to work more closely with the major groups and other stakeholders, 
and encourage their active participation, as appropriate, in processes that contribute to decision-making, 
planning and implementation of policies and programmes for sustainable development at all levels.46  

Furthermore, they also encouraged action at the regional and national levels for the promotion 

of participation rights, as appropriate to these contexts.47  

In 2015, the United Nations General Assembly approved a plan of action in areas 

regarding the people, the planet, prosperity, peace and partnership, titled “Transforming our 

world: the 2030 Agenda for Sustainable Development”.48 The 17 Sustainable Development 

Goals and 169 targets, which are included in the 2015 plan of action, reflect the three 

dimensions of sustainable development, i.e., the economic, social, and environmental. Goal 16 

establishes that sustainable development can only be fostered in a peaceful and inclusive 

society, where everyone has access to justice and institutions are accountable and inclusive.49 

Participation rights are, therefore, essential for sustainable development and are at the heart of 

the Agenda. 

 
43 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal 
(adopted 22 March 1989, entered into force 5 May 1992) 1673 UNTS 57. See Articles 4, 9 and 10. 
44 Convention on International Trade in Endangered Species of Wild Fauna and Flora (adopted 2 March 1973, 
entered into force 1 July 1975) 993-I-14537. See Articles 8, 11 and 12. 
45 UNGA, The Future We Want: Outcome Document of the United Nations Conference on Sustainable 
Development, Resolution 66/288 [2012]. 
46 Ibid, para. 43.  
47 Ibid, para. 99.  
48 UNGA, Transforming our world: the 2030 Agenda for Sustainable Development [2015] A/RES/70/1. 
49 See Goal 16: “Promote peaceful and inclusive societies for sustainable development, provide access to justice 
for all and build effective, accountable and inclusive institutions at all levels”. 
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The most recent report prepared by the United Nations, the Sustainable Development 

Goals Report 2020, provides an update on the situation of implementation of the goals and 

targets set out by the 2030 Agenda for Sustainable Development.50 The report outlines that a 

larger number of countries have adopted freedom of information laws, but urges for a swifter 

and more effective implementation, by stating: 

The right to information held by public authorities is an integral aspect of freedom of expression and 
serves as a mechanism to support government openness and accountability as well as enhanced 
empowerment and equality among all social groups. Progress is being made in ensuring this right through 
policies and binding laws. Such laws have now been adopted by 127 countries, with at least 27 adopting 
guarantees since 2014. However, of 73 public authorities surveyed, only 58 per cent provided specialized 
training on the right to information for their information officers. The same percentage reported 
publishing guidelines for requests for the public. Survey results indicate that oversight and appeals bodies 
(as opposed to multi-purpose bodies) should be essential components of access-to-information law 
enforcement and specialized entities.  

 

2.3 Participation Rights as Human Rights     
A human right to a healthy environment is recognized in some regional instruments,51 such as 

the American Convention on Human Rights in the Area of Economic, Social and Cultural 

Rights (Protocol of San Salvador), the African Charter on Human and People’s Rights and the 

Arab Charter on Human Rights. However, it is not recognized in any global human right 

agreement. Alternatively, established human rights are being interpreted by human rights 

bodies under an environmental perspective, such as the right to life and health or the right to 

respect for private and family life.52  

When environmental degradation is identified as a relevant hindrance to the enjoyment 

of other rights, states may be under a positive obligation to prevent or remove such hindrances. 

As a result, the obligations become real and enforceable, falling into three main categories, i.e., 

procedural, substantive and those relating to the protection of particularly vulnerable persons.53 

 
50 UN, Sustainable Development Goals Report 2020. Available at: https://unstats.un.org/sdgs/report/2020/The-
Sustainable-Development-Goals-Report-2020.pdf.  
51 Philippe Sands, Jacqueline Peel, Adriana Fabra and Ruth MacKenzie, Principles of International 
Environmental Law (4th edn Cambridge University Press 2018) 818-819. 
52 See, e.g., Guerra and others v. Italy App No 14967/89 (ECtHR, 19 February 1998) and Apanasewicz v. Poland, 
App No. 6854/07 (ECtHR, 3 May 2011). See also John H Knox, ‘The Paris Agreement as a Human Rights Treaty’ 
In Dapo Akande, Jaakko Kuosmanen, Helen McDermott and Dominic Roser (eds), Human Rights and 21st 
Century Challenges: Poverty, Conflict and the Environment (OUP 2020), 331-332. 
53 Sumudu Atapattu, ‘Environmental Rights and International Human Rights Covenants: What Standards are 
Relevant?’ in Stephen J. Turner, Dinah L. Shelton, Jona Razzaque, Owen McIntyre, and James R. May (eds), 
Environmental Rights: The Development of Standards (Cambridge University Press 2019) 19-20. 
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Procedural rights enable the involvement of civil society in environmental decision-

making and strengthen transparency, which is crucial in environmental law.54  

The right to access to environmental information, right to public participation in 

environmental decision-making and the right to access to justice in environmental matters are 

generally labelled as procedural rights.55 Their relevance in offering insurance of various 

human rights has been acknowledged by human rights bodies.56 See, for instance, the Report 

of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of 

a safe, clean, healthy and sustainable environment prepared by the Office of the United Nations 

High Commissioner for Human Rights.57 The Report argues that the right to information, right 

to access to justice and public participation rights have been extended to environmental issues 

since the realization of all human rights are dependent on a sound environment.58 

  

 
54 Atapattu and Schapper, (n 5) 73. 
55 Bridget Lewis, Environmental Human Rights and Climate Change: Current Status and Future Prospects 
(Springer 2018) 17. 
56 Ibid.  
57 OHCHR ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment 
of a safe, clean, healthy and sustainable environment (24 January 2018) UN Doc A/HRC/37/59 [Knox, 
Framework Principles], principles 5-10. 
58 Ibid, paras. 29- 31. 
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3. The Aarhus Convention 
The Convention on Access to Information, Public Participation in Decision-Making and 

Access to Justice in Environmental Matters, known as the Aarhus Convention59 is the first 

legally binding environmental instrument regarding participation rights,60 and has currently 

forty-seven members61 from the UNECE region,62 including the European Union (EU).63 It 

entered into force in October 2001,64 placing a series of obligations upon its parties and 

establishing rules regarding public participation in environmental decision-making, access to 

environmental information and access to justice in environmental matters. 

The Aarhus Convention has proven to be a successful treaty on participation rights, 

putting the UNECE region at the top regarding implementation of Principle 10 of the Rio 

Declaration.65 Reflecting Principle 10, the Convention is structured around the three-pillars of 

procedural environmental rights, i.e., the right to environmental information, the right to public 

participation in environmental decision-making and the right to access to justice in 

environmental matters.66 The obligations stemming from the Aarhus Convention are concrete 

and prescribed in a relatively clear and concise manner.67 

Despite being negotiated regionally and signed by UNECE states only, the Convention 

has a provision in Article 19, paragraph 3, that allows for any United Nation member outside 

the region to accede to it, after approval of the Meeting of the Parties (MoP). Accession to the 

 
59 Convention (n 3). 
60 Sumudu Atapattu and Andrea Schapper, (n 5) 129-130. 
61 Up to date information on the status of the Convention is provided by the United States at 
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVII-13&chapter=27&clang=_en#1.  
62 The United Nations has set up five regional commissions: the Economic Commission for Europe (UNECE), 
the Economic Commission for Africa (ECA), the Economic and Social Commission for Asia and the Pacific 
(ESCAP), the Economic Commission for Latin America and the Caribbean (ECLAC) and the Economic and 
Social Commission for Western Asia (ESCWA). 
63 The EU is party to the Aarhus Convention as a regional economic integration organisation, pursuant Article 17 
of the Convention. The Aarhus Convention was approved through Council Decision 2005/370/EC on the 
conclusion, on behalf of the European Community, of the Convention on access to information, public 
participation in decision-making and access to justice in environmental matters, of 17 February 2005. 
64 Pursuant to Article 20, paragraph 1 of the Aarhus Convention, the Convention would “enter into force on the 
ninetieth day after the date of deposit of the sixteenth instrument of ratification, acceptance, approval or 
accession.” 
65 Volker Mauerhofer, ‘Public participation in environmental matters: Compendium, challenges and chances 
globally’ [2016] 52 Land Use Policy, 482. 
66 Áine Ryall, ‘The Aarhus Convention: Standards for Access to Justice in Environmental Matters’ in Stephen J 
Turner et. al. (eds), Environmental Rights: The Development of Standards (Cambridge University Press 2019) 
119. 
67 Veit Koester, Thilo Marauhn and Andreas Zimmermann, ‘The Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention)’ in Geir 
Ulfstein (ed), Making Treaties Work: Human Rights, Environment and Arms Control (Cambridge University Press 
2007) 183. 
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Convention by states outside of the UNECE region, however, has not yet taken place.68 The 

procedure of accession in itself poses an obstacle of a practical nature, though a greater obstacle 

is a political one.69 Being negotiated and concluded by European states, the Convention might 

be perceived outside of the region as “European-centric”.70 Moreover, the Convention assumes 

a level of literacy and language skills that are very particular to the region and prevents other 

regions marked by illiteracy and marginalization to take up on it before tackling the issue of 

inequality and education.71      

 The Preamble of the Aarhus Convention begins by outlining the connection between 

human rights and environmental protection with a reference to Principle 1 of The Stockholm 

Declaration on the Human Environment,72 which states that:  
 

Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment 
of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect 
and improve the environment for present and future generations. In this respect, policies promoting or 
perpetuating apartheid, racial segregation, discrimination, colonial and other forms of oppression and 
foreign domination stand condemned and must be eliminated. 

 

The objective to heighten accountability and transparency in decision-making by fostering 

public participation is also stated in the Preamble. The importance of public participation and 

the role played by citizens, non-governmental organizations and the private sector in protecting 

the environment are highlighted too.73  

The concatenation between the availability of environmental information and the 

empowerment of the public to act in protection of the environment is reinforced by many 

 
68 Emily Barritt, ‘Global Values Transnational Values: From Aarhus to Escazú’ in Veerle Heyvaert and Leslie-
Anne Duvic-Paoli (eds) Research Handbook on Transnational Environmental Law (Elgar 2020), 204. 
69 David Banisar, Sejal Parmar, Lalanath de Silva and Carole Excell, Moving from Principles to Rights: Rio 2012 
and Access to Information, Public Participation, and Justice. Sustainable Development Law & Policy no. 3 (2012) 
12. 
70 Ibid. See also Jonas Ebbesson, “Global or European Only? International Law on Transparency in Environmental 
Matters for Members of the Public” in Andrea Bianchi and Anne Peters (eds), Transparency in International Law 
(Cambridge University Press 2013) 56 and 73. Ebbesson argues that the issues of decision-making transparency 
and public participation tackled by the Aarhus Convention concerns Europe as much as all other regions of the 
world. 
71 Emily Barritt (n 68) 204-205. 
72 Declaration of the United Nations Conference on the Human Environment [1972] UN Doc A/CONF 48/ 14/Rev 
1 [Stockholm Declaration].  
73 Ninth and Tenth preambular paragraphs of the Aarhus Convention. 
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parties to the Convention in their implementation reports,74 however, there is no unanimity 

among scholars in support of the claim.75  

 

3.1 Background 
The Aarhus Convention was adopted in 1998 during the Ministerial Conference “Environment 

for Europe” in the city of Aarhus in Denmark. The Conference aimed at addressing 

environmental issues facing Europe, as well as identifying areas of achievement.76  

The importance of bridging human rights and environmental protection was highlighted 

at the meeting and the outcome was the first UNECE environmental agreement to create 

obligations on the parties vis-à-vis their own citizens.77 The Aarhus Convention inaugurates an 

effort to establish an international legal standard regarding environmental human rights,78 

stating in its Article 1 the commitment to “contribute to the protection of the right of every 

person of present and future generations to live in an environment adequate to his or her health 

and well-being.” The provision was described in the Aarhus Convention Implementation Guide 

as “one of the clearest statements in international law of a fundamental right to a healthy 

environment.”79 

While commonly multilateral environmental agreements concern obligations among 

the parties, the Aarhus Convention became the first of its kind covering obligations that parties 

have towards the public.80 In that way, the Convention fits into both categories of a human 

right agreement and an environmental agreement.81 

 

3.2 General Provisions 
The general provisions of Article 3 of the Convention have been the object of much study and 

interpretation by the Aarhus Convention Compliance Committee (ACCC), the Convention’s 

 
74 Michael Mason, ‘Information Disclosure and Environmental Rights: The Aarhus Convention’ [2010] 10 [3] 
Global Environmental Politics, 14. 
75 Ibid. See also Caer Smyth, ‘Being Reasonable: How Does Rationality Affect Participatory Environmental 
Governance?’ in Helle Tegner Anker and Birgitte Egelund Olsen (eds), Sustainable Management of Natural 
Resources: Legal Instruments and Approaches, vol 5 (Intersentia 2018). 
76 UNECE, Fourth Ministerial Conference; Environment for Europe. Declaration by the Ministers of Environment 
of the region of the UNECE [1998] ECE/CEP/56. 
77 UNECE, Fourth Ministerial Conference; Environment for Europe, Report on the Conference [1998] 
ECE/CEP/41, para. 40. 
78 Milan Počuča, Marijana Mladenov and Predrag Mirković, ‘The Analysis of the Aarhus Convention in the 
Context of Good Environmental Governance’ [2018 ] 65 [4] Ekonomika Poljoprivrede 2018,1617. 
79 UNECE, The Aarhus Convention: An Implementation Guide (2nd edition 2014), 42. 
80 Emily Barritt, ‘The Foundations of the Aarhus Convention Environmental Democracy, Rights and Stewardship’ 
(Hart Publishing 2020) 5. 
81 Ibid. 
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mechanism of compliance review.82 Paragraph one sets out the obligation on the parties to 

establish and maintain a legal and regulatory framework domestically in order to implement 

the provisions of the Aarhus Convention. When faced with the question of whether judicial 

independence could possibly justify for derogation of the Convention, the ACCC has argued 

that the obligation to pursue the implementation of the Convention falls upon the party within 

its three branches of government. Thus, judicial independence cannot justify a hindrance to the 

implementation of an international agreement signed by the party.83 Generally, internal 

division of powers and internal law are not acceptable justification for non-compliance.84 Note 

that the obligation contained in paragraph 1 of Article 3 of the Convention refers to the creation 

and maintenance of a clear, transparent and consistent framework for the implementation of 

the Convention domestically. Being so, ambiguities and lack of clarity may constitute non-

compliance.85 

The EU as a party to the Convention has also the obligation to establish, maintain and 

adjust EU law as necessary to ensure the implementation of its provisions86. Through EU case 

law it is possible to elicit the understanding that the provisions of the Aarhus Convention form 

part of the legal order of the EU.87 Furthermore, according to Article 216 (2) of the Treaty on 

the Functioning of the European Union (TFEU), international agreements concluded by the 

Union take precedence over secondary law, which therefore must be interpreted in a compatible 

manner.88 However, the ACCC concluded in communication ACCC/C/2006/17 that the 

acknowledged precedence of international agreements over secondary law does not suffice to 

fulfil the mandate of Article 3, paragraph 1 of the Aarhus Convention, and, thus, the 

establishing of a clear, transparent and consistent framework is still needed.89 

Pursuant Article 3, paragraph 2, the parties to the Convention must seek to offer 

guidance to the public in pursuit of their participation rights through the actions of officials and 

 
82 Article 15, Aarhus Convention. See further section 3.6. 
83 Kazakhstan ACCC/C/2004/6; ECE/MP.PP/C.1/2006/4/Add.1, 28 July 2006, para. 24. 
84 Belgium ACCC/2005/11; ECE/MP.PP/C.1/2006/4/Add.2, 28 July 2006, paras. 41-43. 
85 See for instance Ukraine ACCC/C/2004/3 and ACCC/S/2004/1; ECE/MP.PP/C.1/2005/2/Add.3, 14 March 
2005, paras. 34 and 40; Albania ACCC/C/2005/12; ECE/MP.PP/C.1/2007/4/Add.1, 31 July 2007, para. 94; 
Romania ACCC/C/2010/51; ECE/MP.PP/C.1/2014/12, 14 July 2014, para. 96; Croatia ACCC/C/2012/66; 
ECE/MP.PP/C.1/2014/4, 13 January 2014, para. 53. 
86 European Community ACCC/C/2006/17; ECE/MP.PP/2008/5/Add.10, 2 May 2008, para. 35. 
87 Case 344/04 International Air Transport Association and European Low Fares Airline Association v 
Department for Transport [2006] ECR I 443, para 36; Case 459/03 Commission v Ireland [2006] ECR I 4657, 
para 81-84. 
88 See Joined Cases C 401/12 P to C 403/12 P, Council and Others v Vereniging Milieudefensie and Stichting 
Stop Luchtverontreiniging Utrecht [2015] ECLI:EU:C:2006:345; Joined Cases C 404/12 P and C 405/12 P, 
Council and European Commission v Stichting Natuur en Milieu, Pesticide Action Network Europe [2015] 
ECLI:EU:C:2015:5. 
89 European Community (n 95) para. 58. 
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authorities. That includes, for instance, an active encouragement of members of the public to 

participate in decision-making accompanied with the necessary assistance.90 

Paragraph 3 of Article 3 contains the obligation on parties to ensure the promotion of 

environmental education and awareness raising, with a special focus on instructing how to 

exercise participation rights protected in the Convention. The obligation established in 

paragraph 3 is even more general than the previous one, however it becomes more specific in 

other provisions of the Convention, such as in Article 5, paragraph 2, subparagraph a on access 

to information; Article 6, paragraph 2, subparagraph d (ii) on public participation and Article 

9, paragraph 5 on access to justice.91 

Note that environmental education and awareness-raising refer to two different 

situations. The distinction is elucidated in the Aarhus Implementation Guide, which states that 

“while environmental education involves general education at all levels, environmental 

awareness-raising is more topic-oriented and can often be applied to the modification of 

behaviour in relation to the environment.”92 

Next, paragraph 4 of Article 3 refers to the obligation for parties to guarantee 

recognition and support of associations, organizations and groups involved in environmental 

protection. This obligation reinforces the importance that the Aarhus Convention affords to 

such groups in promoting environmental protection. According to Article 2, paragraph 5 of the 

Convention, further explored in subsection 3.3.2.1 bellow, registered environmental non-

governmental organizations do not need to prove interest in an environmental matter to be 

considered the public concerned.93 On the other hand, members of the public might have to 

demonstrate that their material interests are affected.94 Therefore, the protection of Article 3, 

paragraph 4 is crucial to ensure that environmental organizations are in a position to comply 

with the requirements of national law and fully exercise participation rights. Moreover, 

members of the public are not to be prevented to forming or participating in non-governmental 

organizations in order to enjoy their participation rights.95 

The power to regulate (or de-regulate) and monitor the activities of non-governmental 

organizations are still within the sovereign discretion of the party. Nevertheless, such powers 

have to be exercised consistently with the provisions and objectives of the Aarhus 

 
90 Romania (n 85) para.75. 
91 UNECE (n 79) 64. See also subsections 3.3.1.2; 3.3.2.1 and 3.3.3.5 below.  
92 Ibid. 
93 See also subsection 3.3.3.2 below. 
94 Turkmenistan ACCC/C/2004/5; ECE/MP.PP/C.1/2005/2/Add.5, 14 March 2005, para. 16. 
95 Ibid, para. 20. 
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Convention.96 Overly complex registration processes have been found to constitute hindrance 

to the exercise of participation rights protected by the Convention in ACCC/C/2004/5.97  

Paragraph 5 of Article 3 of the Aarhus states that the parties are free to adopt measures 

that guarantee broader participation rights. Adversely, reduction of the minimum level of 

protection of the rights contained in the Convention is not possible.98 

In the same vein, paragraph 6 of Article 3 aims to ensure that participation rights are 

provided at their highest level of protection, on the most favourable way. Hence, it states that 

“[t]his Convention shall not require any derogation from existing rights of access to 

information, public participation in decision-making and access to justice in environmental 

matters”. That means that the Convention does not intend to produce the legal effect of 

overthrowing any pre-existing law that is more favourable. In its findings on communication 

ACCC/C/2004/4, however, the ACCC concluded that the provision admits reduction to the 

level of protection of existing participation rights by a party, as long as they do not receive less 

protection as the minimum granted by the Convention.99    

Following, paragraph 7 of Article 3 establishes that “[e]ach Party shall promote the 

application of the principles of this Convention in international environmental decision-making 

processes and within the framework of international organizations in matters relating to the 

environment.” With the aim to facilitate the realization of the mentioned provision and to 

provide general guidance to the parties to the Aarhus Convention on promoting the application 

of the principles of the Convention in international forums, the MoP adopted the Almaty 

Guidelines on Promoting the Application of the Principles of the Aarhus Convention in 

International Forums (the Almaty Guidelines),100 which states:  

 
These Guidelines are intended to provide guidance to Parties in the context of: (a) The development, 
modification and application of relevant rules and practices applied within international forums (e.g. 
rules of procedure covering issues such as transparency, accreditation, etc.); and (b) The treatment of 
relevant substantive issues within those forums.101 
 

The subsequent paragraph 8 of Article 3 establishes that “[e]ach Party shall ensure that persons 

exercising their rights in conformity with the provisions of this Convention shall not be 

 
96 Ibid. 
97 Ibid, para. 21. 
98 Hungary ACCC/C/2004/4; ECE/MP.PP/C.1/2005/2/Add.4, 14 March 2005, para. 18. 
99 Ibid. 
100 UNECE, Decision II/4 Promoting the Application of the Principles of the Aarhus Convention in International 
Forums [2005] ECE/MP.PP/2005/2/Add.5. 
101 Ibid, 4. 
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penalized, persecuted or harassed in any way for their involvement. This provision shall not 

affect the powers of national courts to award reasonable costs in judicial proceedings.” 

According to the Aarhus Convention Implementation Guide, this provision “is broadly 

worded” and “aims to prevent retribution of any kind”. The protection provided in Article 3, 

paragraph 8 departs from the notion that individuals that assume the risk of demanding the 

observance of rules where economic interests are at stake may need to be protected from 

retaliation.102  

In order to determine whether the provision applies and consequently whether the party 

has incurred in breach, some elements should be verified in the case under analysis:  

 
The Committee considers that in order to demonstrate a breach of article 3, paragraph 8, by the Party 
concerned, four elements must be established, that is: (a) One or more members of the public have 
exercised their rights in conformity with the provisions of the Convention; (b) The member of the public 
or those members of the public have been penalized, persecuted or harassed; (c) The penalization, 
persecution or harassment was related to the member(s) of the public’s exercise of their rights under the 
Convention; (d) The Party concerned has not taken the necessary measures to fully redress any 
penalization, persecution or harassment that did occur.103 
 

It its findings on communication ACCC/C/2009/36, the ACCC concluded that the party had 

incurred in violation of Article 3, paragraph 8 when a member of the public was insulted 

publicly as a consequence of their discourse regarding a project with potential negative effects 

on the environment.104 

What can be considered “reasonable costs” in the meaning of the provision is to be 

ascertained on a case-by-case basis. In ACCC/C/2008/27, the Committee found no breach of 

Article 3, paragraph 8, although it admitted that a party pursuing costs in judicial proceedings 

may in certain contexts represent penalization or harassment.105  

Collecting evidence to prove the connection between the exercise of the rights 

enshrined in the Aarhus Convention and the retaliation suffered can be a difficult task. In 

communication ACCC/C/2009/44 the Committee refrained from making a finding due to lack 

of evidence.106 

Finally, paragraph 9 of Article 3 establishes that  

 
[…] the public shall have access to information, have the possibility to participate in decision-making 
and have access to justice in environmental matters without discrimination as to citizenship, nationality 

 
102 Ibid, 71. 
103 Belarus ACCC/C/2014/102; ECE/MP.PP/C.1/2017/19, 24 July 2017, para. 65. 
104 Spain ACCC/C/2009/36; ECE/MP.PP/C.1/2010/4/Add.2, 08 February 2011, para. 64. 
105 United Kingdom ACCC/C/2008/27; ECE/MP.PP/C.1/2010/6/Add.2, November 2010, para. 47. 
106 Belarus ACCC/C/2009/44; ECE.MP.PP/C.1/2011/6/Add.1, 19 September 2011, para. 65. 
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or domicile and, in the case of a legal person, without discrimination as to where it has its registered seat 
or an effective centre of its activities.  

 

The above provision is a non-discrimination clause that grants rights of access to all persons, 

including those who are not citizens of a state party to the Convention. The Aarhus 

Implementation Guide highlights the practical application of paragraph 9: 

 
In practice, the non-discrimination provision may be especially significant when defining the “public 
concerned” under article 2, paragraph 5, article 6 and article 9, paragraph 2, and identifying the public 
for the purposes of article 7. Public authorities might tend to discriminate against non-citizens or non-
residents in determining whether they have a recognizable interest or articulatable concern, and might 
also tend to omit non-citizens and non-residents when including the public in the development of plans 
and programmes relating to the environment. Particularly in transboundary situations, language issues 
may be grounds for discrimination.107 
 

The ACCC has highlighted that foreign non-governmental organizations are to be 

encompassed by the definition of public and public concerned, same as national non-

governmental organizations, by reason of the prohibition to discrimination pursuant Article 3, 

paragraph 9 of the Convention.108 Moreover, in projects that represent a transboundary impact, 

members of the public in the neighbouring country are also members of the “public concerned” 

in the meaning of Article 2, paragraph 5 of the Aarhus Convention and therefore must be 

included in the decision-making process together with the nationals of the state carrying out 

the project.109 

  

3.3 The Three Pillars of the Aarhus Convention  
The Aarhus Convention is founded upon three pillars regulated by Articles 4 through 9: the 

right to access environmental information according to Article 4 and the duty of the state to 

collect and disseminate environmental information in line with Article 5; the right of 

participation in environmental decision-making according to Articles 6, 7 and 8, and the right 

of access to justice according to Article 9.  

 

 
107 UNECE (n 79) 73. 
108 Ukraine (n 85) para. 26. 
109 United Kingdom of Great Britain and Northern Ireland ACCC/C/2013/91; ECE/MP.PP/C.1/2017/14, 24 July 
2017, para. 69. See also subsection 3.3.2.1. 
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3.3.1 The First Pillar 

3.3.1.1 Article 4 

Article 4 on access to environmental information establishes that “[e]ach Party shall ensure 

that […] public authorities, in response to a request for environmental information, make such 

information available to the public […] as soon as possible and at the latest within one month 

after the request has been submitted […].”110 The environmental information is to be provided 

by the public authority generally in the form requested111 and without any interest having to be 

stated.112 

 For a better understanding of the provision on access to environmental information, as 

well as the Convention as a whole, a few key concepts need to be introduced. First, the 

definition of “party” is provided in Article 2, paragraph 1 of the Convention meaning any of 

its contracting parties, unless otherwise indicated. The parties to the Aarhus Convention are 

bound by its provisions and must carry out the obligations arising from the Convention 

regardless of commitments undertaken by domestic law, EU law or other international 

agreement.113 

The concept for “public authority” is more extensive and it unfolds in four 

subparagraphs: 

 
“Public authority” means: (a) Government at national, regional and other level; (b) Natural or legal 
persons performing public administrative functions under national law, including specific duties, 
activities or services in relation to the environment; (c) Any other natural or legal persons having public 
responsibilities or functions, or providing public services, in relation to the environment, under the 
control of a body or person falling within subparagraphs (a) or (b) above; (d) The institutions of any 
regional economic integration organization referred to in article 17 which is a Party to this Convention. 
This definition does not include bodies or institutions acting in a judicial or legislative capacity.114 

 

Article 2, paragraph 2 includes in the definition of public authorities “the institutions of any 

regional economic integration organization referred to in article 17 which is a party to this 

Convention”115 but excludes “bodies or institutions acting in judicial or legislative capacity”.116 

Therefore, institutions such as the European Investment Bank, which is part of the structure of 

the European Union, party to the Convention, are engulfed in the meaning of public 

 
110 Article 4, paragraphs 1 and 2, Aarhus Convention 
111 Article 4, paragraph 1, subparagraph b, Aarhus Convention. 
112 Article 4, paragraph 1, subparagraph a, Aarhus Convention. 
113 Denmark ACCC/C/2006/18; ECE/MP.PP/2008/5/Add.4, para. 27. 
114 Article 2, paragraph 2, Aarhus Convention. 
115 Article 2, paragraph 2, subparagraph d, Aarhus Convention. 
116 Article 2, paragraph 2, Aarhus Convention. 
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authority.117 However, EU institutions which perform in their legislative capacity do not fall 

under the meaning of public authorities.118 In contrast, if a traditionally legislative body acts in 

a non-legislative capacity and more like a public authority as such, then it must be seen as a 

public authority in the meaning of Article 2 of the Convention. If that is not the case, there 

would be a risk that important projects with impact on the environment would not be subject 

to public participation, emptying the objectives of the Convention.119 That is due to the fact 

that a legislative body may act in a capacity that is not strictly legislative in authorizing a 

project. In such instances, the legislative body is rather acting as a public authority and 

therefore falls under the definition contained in Article 2 of the Aarhus Convention, according 

to the understanding of the ACCC.120 

 However, there is still space for national law to define public authority with 

consideration of domestic peculiarities and, thus, the definition of the term may differ from 

country to country.121 

Moreover, the delineation of the scope of “environmental information” is crucial to 

understanding the provisions of the Aarhus Convention and is also provided for in Article 2, 

paragraph 3. The definition of environmental information in the Convention is broader than 

earlier instruments.122 It states:  

 
“Environmental information” means any information in written, visual, aural, electronic or any other 
material form on: (a) The state of elements of the environment, such as air and atmosphere, water, soil, 
land, landscape and natural sites, biological diversity and its components, including genetically modified 
organisms, and the interaction among these elements; (b) Factors, such as substances, energy, noise and 
radiation, and activities or measures, including administrative measures, environmental agreements, 
policies, legislation, plans and programmes, affecting or likely to affect the elements of the environment 
within the scope of subparagraph (a) above, and cost-benefit and other economic analyses and 
assumptions used in environmental decision-making; (c) The state of human health and safety, conditions 
of human life, cultural sites and built structures, inasmuch as they are or may be affected by the state of 
the elements of the environment or, through these elements, by the factors, activities or measures referred 
to in subparagraph (b) above. 

  

The ACCC has contributed to construing the scope of environmental information through its 

caselaw. In case ACCC/C/2011/63, the Committee acknowledges the broad definition of the 

term and states that it encompasses information related to biodiversity components even after 

 
117 European Community ACCC/C/2007/21; ECE/MP.PP/C.1/2009/2/Add.1, 11 December 2009, para. 26. 
118 As decided in European Union ACCC/C/2008/32 (Part I); ECE/MP.PP/C.1/2011/4/Add.1, May 2011. 
119 United Kingdom ACCC/C/2011/61; ECE/MP.PP/C.1/2013/13, 23 October 2013, para. 54. 
120 Ibid, para. 56. 
121 European Union ACCC/C/2014/123; ECE/MP.PP/C.1/2017/21, 8 September 2017, para 33. 
122 Philippe Sands and Paolo Galizzi, “Documents in International Environmental Law” (Cambridge University 
Press 2004) 1109. 
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they have been removed from their natural habitat.123 In case ACCC/C/2010/53 the Committee 

reiterates the broad definition of environmental information in the meaning of the Convention, 

underscoring that it does not exclude information due to its form or whether such information 

is “raw” or “processed” data.124 In communication ACCC/C/2008/30, it became evident that 

the term “environmental information” reaches as far as to include information concerning lease 

contracts of lands owned by the State.125 In communication ACCC/C/2007/21, the Committee 

reiterates that the “environmental information” is not to be interpreted narrowly.  

 
(b) The argument of the Party concerned that almost none of the finance contract constitutes 
environmental information in the sense of the Convention appears to be based on a narrow interpretation 
of the definition of “environmental information”. That definition includes “factors … and activities or 
measures … affecting or likely to affect the elements of the environment....” A list of examples of types 
of “activities or measures” that fall within the definition (“administrative measures, environmental 
agreements, policies, legislation, plans and programmes”) is preceded by the word “including”, implying 
that this is a nonexhaustive list and recognizing that other types of activities or measures that affect or 
are likely to affect the environment are covered by the definition. Thus, financing agreements, even 
though not listed explicitly in the definition, may sometimes amount to “measures … that affect or are 
likely to affect the elements of the environment”. For example, if a financing agreement deals with 
specific measures concerning the environment, such as the protection of a natural site, it is to be seen as 
containing environmental information. Therefore, whether the provisions of a financing agreement are 
to be regarded as environmental information cannot be decided in a general manner, but has to be 
determined on a case-by-case basis.126 

  

On the other hand, the ACCC has taken the view that the obligation to provide environmental 

information is not breached when the authority provides information that it believes to be 

accurate and complete: 

 
The Committee acknowledges that not all information provided concerning the facts and the 
interpretation of the Convention were accurate and complete. Nevertheless, the information provided 
might have reflected the current knowledge of the authorities. The requests were formulated in a manner 
that assumed a certain level of interpretation of facts, and the replies reflected this interpretation. Thus 
the authorities provided the information that was held by them at that time and there is no evidence that 
they knowingly provided inaccurate or incomplete information. Therefore, in these instances, the 
Committee does not find that the Party concerned failed to comply with article 4, paragraph 1.127 
  

Therefore, the ACCC understands that the obligation to provide environmental information 

only goes as far as to ensure that the public authority discloses the requested information which 

is pertinent to the best of its knowledge. 
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125 Moldova ACCC/C/2008/30; ECE/MP.PP/C.1/2009/6/Add.3, 8 February 2011, para.29. 
126 European Community (n 117) para. 30. 
127 Belarus (n 106) para. 67. 



 

 31 

Ebbesson highlights that adequate environmental information is one that provides a 

wide overview of the state of the environment and public health.128 Access to adequate 

information constitutes citizens’ right-to-know and enables the public to challenge decisions 

taken upon it. This, on its turns, increases transparency in the public administration and results 

in better environmental decisions.129 

The “public” to which the public authority shall make environmental information 

available upon request is defined in Article 2, paragraph 4 of the Convention. Accordingly, the 

public is “one or more natural or legal persons, and, in accordance with national legislation or 

practice, their associations, organizations or groups.” Non-governmental organizations acting 

in the environmental protection field fall within the meaning of this provision, whether foreign 

or national to a state party130. The interpretation of the provision should be broad and in a 

particular instance, the ACCC has even arrived at the conclusion that even certain community 

councils may qualify as the public in the meaning of the Convention.131 

The obligation contained in Article 4 allows for derogations in certain circumstances 

as described in paragraphs 3 and 4. However, the interpretation of the mentioned provisions 

must be carried out in a restrictive way132 and a refusal to provide information must be done in 

compliance with the form and timeframes prescribed in paragraph 7. The refusal of a request 

must be in writing when the request was in writing or when the applicant requests it so.133 

Therefore, the concept of “positive silence” when refusing a request is specifically prohibited 

by the Convention.134 The ACCC highlighted that “providing a statement of reasons under 

article 4, paragraph 7, not only helps the administration and the public to understand the 

Convention, but also provides higher administrative authorities and the court with a better basis 

to assess whether the officials have correctly implemented the law.”135   

If the requested information is partially exempted from disclosure pursuant paragraphs 

3 and 4, but it can be separated out, the remainder of the information which is not subject to 

the exception shall be made available.136 In addition to taking the steps to make the non-
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confidential portion of the information available, the public authorities should inform the 

public of all aspects of their right to have access to environmental information, including the 

obligation enshrined in Article 4, paragraph 6.137 

In cases where a public authority does not hold the environmental information 

requested, the request must be referred to the relevant public authority or the applicant must be 

informed where it might apply for the information instead.138 Such referral of the request for 

information must be to another public authority in the meaning of Article 2, paragraph 2 and 

includes private entities performing public functions in relation to the environment.139    

The public authority may charge a reasonable amount to provide the requested 

environmental information.140 In findings ACCC/C/2004/3 and ACCC/S/2004/1, the ACCC 

established that even if the information required is of a large volume, the public authority is 

obliged to supply it, charging a reasonable amount for that, if necessary.141 

 

3.3.1.2 Article 5 

The right to request information according to Article 4 is reinforced by the obligation imposed 

upon the parties by force of Article 5, whereby they must ensure that public authorities hold 

and update environmental information relevant to their functions.142 While the disclosure 

obligation of Article 4 is only triggered after a request is made to the public authority, Article 

5 intends for the public authority to actively collect and disseminate the environmental 

information.143 Both Articles 4 and 5 afford parties a certain level of discretion when they 

emphasize that the obligation must be perceived “within the framework of national 

legislation”.144 

Article 5 establishes the obligations on parties to ensure that public authorities collect 

and disseminate environmental information. Therefore, parties must ensure that “[p]ublic 

authorities possess and update environmental information which is relevant to their 
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138 Article 4, paragraph 5, Aarhus Convention. 
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functions”145 and that “the way in which public authorities make environmental information 

available to the public is transparent and that environmental information is effectively 

accessible”, within the framework of domestic legislation.146  

Public authorities shall establish mandatory systems to maintain “an adequate flow of 

information to public authorities about proposed and existing activities which may significantly 

affect the environment”.147 According to the understanding of the ACCC, this should include, 

at a minimum, the full contents of environmental impact assessment studies, as well as specific 

methodologies of assessment and modelling techniques considered during their preparation.148 

On a case regarding wind energy, the ACCC illustrated the kind of environmental information 

that is considered relevant to the activity performed by the public authority, pursuant paragraph 

1, subparagraph a: 

 
The Committee, however, notes that different methods are currently available for calculating the CO2 
reductions generated by wind energy projects and that the outcomes of these methods vary considerably. 
The Committee considers that, based on article 5, paragraph 1 (a), of the Convention, each Party is to 
ensure that “public authorities possess and update environmental information which is relevant to their 
functions”. For public authorities engaged in decision-making regarding wind energy, this includes data 
arising from the application of different methods for calculating the CO2 reductions generated by wind 
energy projects, including data from actual measurements. The Committee in this respect also notes that 
a carbon calculator has recently been installed for the wind farm, as was agreed by the parties during the 
discussion at the Committee’s thirty-ninth meeting.149 
 

In case of “any imminent threat to human health or the environment”, the environmental 

information “held by a public authority” relevant to enabling “the public to take measures to 

prevent or mitigate harm arising from the threat” shall be “disseminated immediately and 

without delay to members of the public who may be affected.”150 Such provision refers to an 

obligation to actively disseminate environmental information, as opposed to the obligation 

contained in Article 4 which is to respond to information requests.151 

Parties shall take the necessary steps to ensure that environmental information is 

progressively made available in electronic databases.152 Parties shall also regularly publish and 
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disseminate national reports on the state of the environment153 and take measures to 

disseminate national and international legislation related to the environment.154  

The obligation for parties to encourage operators to convey information on the 

environmental impact of their activities is enshrined in Article 5, paragraph 6 of the 

Convention. The concept of “operators” is not given within the provision,155 but the Aarhus 

Convention Implementation Guide elucidates that the term can refer to “a private enterprise or 

a governmental body that conducts activities with a significant impact on the environment.”156 

Additionally, parties must develop mechanisms to ensure that the public receives sufficient 

product information to be able to make informed environmental choices.157 

According to Michael Mason, paragraph 9 of Article 5 of the Convention provided the 

legal basis158 for the development of the Kiev Protocol on Pollutant Release and Transfer 

Registers (the Kiev Protocol)159. The Protocol was adopted in Kiev, Ukraine, during an 

extraordinary session of the MoP in May 2003 with the objective of enhancing “public access 

to information through the establishment of coherent, integrated, nationwide pollutant release 

and transfer registers (PRTRs) […] which could facilitate public participation in environmental 

decision-making as well as contribute to the prevention and reduction of pollution of the 

environment”.160 

Following Article 5, paragraph 9 and Article 10, paragraph 2, subparagraph i of the 

Aarhus Convention, the Kiev Protocol inaugurates the obligation to create a publicly accessible 

national pollutant registers database. With information on polluting emissions available, 

members of the public are in a better position to play an active role in decision-making 

procedures related to such issues. 

The Protocol is binding upon its parties and open for accession by any state member of 

the United Nations, including those outside of the UNECE region and those which are not 

parties to the Aarhus Convention.161 It creates an obligation for the parties to establish and 

maintain Pollutant Release and Transfer Registers and make it widely available for the public, 

 
153 Article 5, paragraph 4, Aarhus Convention. 
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156 UNECE (n 62) 110. 
157 Article 5, paragraph 8, Aarhus Convention. 
158 Mason (n 143) 89. 
159 Protocol on Pollutant Release and Transfer Registers to the Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters (adopted 21 May 2003, entered 
into force 8 October 2009), United Nations, Treaty Series, vol. 2626, p. 119. Doc. MP.PP/2003/1.  
160 Article 1, Kiev Protocol. 
161 Article 26, paragraph 1, Kiev Protocol. 



 

 35 

through the internet.162 The types of pollutants or groups of pollutants to which the Protocol 

refer are listed on its annex II. However, parties are allowed to extend the list in accordance 

with national concerns, as long as they do not go below the minimum requirements threshold 

of the Protocol.163 

Additionally, there is the obligation for parties to promote public awareness of the 

database and offering assistance and guidance for members of the public to access the 

information and be able to grasp it.164  

The obligations enshrined in Article 5 of the Aarhus Convention represent an important 

innovation in ensuring that public authorities work towards disseminating relevant 

environmental information to members of the public.165 Access to accurate environmental 

information is fundamental to well-informed and effective public participation.166 In order to 

enable the realization of environmental rights, thus, governments must collect and make 

available environmental information.167 

 

3.3.2 The Second Pillar 

The second pillar of the Aarhus Convention concern the rights awarded to the public to 

participate in three kinds of environmental decision-making procedures in line with Articles 6, 

7 and 8 of the Convention. Accordingly, the Convention covers three types of public 

participation rights,168 i.e., first relating to decisions on the specific activities of annex I,169 

second, during the preparation of plans, programmes and policies in environmental matters170 

and third, during the preparation of executive regulations and/or normative instruments.171  

 

3.3.2.1 Article 6 

Pursuant to Article 6, parties to the Aarhus Convention must ensure public participation in 

decision-making procedures on the specific activities listed in annex I to the Convention.172 
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Accordingly, “[t]he public concerned shall be informed […] early in an environmental 

decision-making procedure, and in an adequate, timely and effective manner, inter alia, of […] 

the proposed activity and the application on which a decision will be taken” as well as the 

relevant public authority and whether the activity is subject to an EIA procedure.173 

 Since the provisions concerning public participation of Article 6 apply mostly to the 

“public concerned”, which is a subgroup within the public in general,174 it is important to 

further explore the term. The concept of “the public concerned” is established in Article 2, 

paragraph 5 of the Convention and it is not to be confused with the meaning of “the public” 

pursuant Article 2, paragraph 4. As outlined in subsection 3.3.1.1, the concept of the public is 

broad and encompasses all natural and legal persons, as well as their associations, organizations 

or groups in accordance with national legislation or practice. On the other hand, the definition 

of the public concerned is more limited and refers to “the public affected or likely to be affected 

by, or having an interest in, the environmental decision-making; for the purposes of this 

definition, non-governmental organizations promoting environmental protection and meeting 

any requirements under national law shall be deemed to have an interest.”175 This provision 

should be read in conjunction with Article 3, paragraph 9, of the Convention, which establishes 

the non-discrimination obligation upon the parties, and was outlined in section 3.2.   

Although narrower than the definition of “the public”, the scope of “the public 

concerned” is still rather broad.176 The ACCC has explained that 

 
[…] Whether a member of the public is affected by a project depends on the nature and size of the 
activity. For instance, the construction and operation of a nuclear power plant may affect more people 
within the country and in neighbouring countries than the construction of a tanning plant or a 
slaughterhouse. Also, whether members of the public have an interest in the decisionmaking depends on 
whether their property and other related rights (in rem rights), social rights or other rights or interests 
relating to the environment may be impaired by the proposed activity. Importantly, this provision of the 
Convention does not require an environmental NGO as a member of the public to prove that it has a legal 
interest in order to be considered as a member of the public concerned. Rather, article 2, paragraph 5, 
deems NGOs promoting environmental protection and meeting any requirements under national law to 
have such an interest.177  

 

In its findings on communication ACCC/C/2009/43, the ACCC concluded that the assessment 

of whether a NGO promotes environmental protection may depend on a variety of factors, and 

that parties may establish requirements as long as they are not inconsistent with the 
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Convention.178 Moreover, NGOs promoting the protection of the environment need not prove 

legal interest in order to be considered the public concerned. Such an organization that meets 

the necessary requirements under national law is assumed to have interest, and, thus, is 

considered the public concerned.179 They are also deemed to have legal interest to seek judicial 

access.180  

The procedure and requirements for public participation in decision-making according 

to Article 6 concern the activities listed in annex I to the Aarhus Convention. They include 

activities in the energy sector,181 for the production and processing of metals,182 in the mineral 

industry,183 in the chemical industry,184 in waste management185 as well as any activity for 

which national legislation demands the preparation of an environmental impact assessment 

procedure with the participation of the public.186 On the other hand, “projects undertaken 

exclusively or mainly for research, development and testing of new methods or products for 

less than two years” are excluded from the reach of Article 6, “unless they would be likely to 

cause a significant adverse effect on environment or health”.187 

The provisions of Article 6 apply also when a public authority carries out administrative 

procedures to reconsider or update the operating conditions for a proposed activity,188 with the 

necessary changes.189 Furthermore, Article 6 applies “to decisions on whether to permit the 

deliberate release of genetically modified organisms into the environment.”190 

When a party finds that a proposed activity not listed in annex I may have a significant 

effect on the environment, it shall apply the provisions on public participation pursuant Article 

6 and according to its national law.191 The decision that determines whether a proposed activity 

not listed in annex I falls within the scope of Article 6 may be carried out through an EIA 

screening decision, according to the ACCC.192 Furthermore, such a decision may be challenged 
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on its substantive or procedural legality, according to Article 9, paragraph 2 of the 

Convention,193 see further subsection 3.3.3.2 below. 

Otherwise, the state party may decide according to its national law not to apply the 

provisions of Article 6 regarding decisions on whether to permit a proposed activity which 

serves national defence purposes.194 The scope of the national law, however, may not be 

broader than the scope allowed under Article 6, paragraph 1, subparagraph c.195  

The public concerned shall be given notice of an environmental decision-making 

procedure in an adequate, timely and effective manner.196 The ACCC has expressed its view 

on the meaning of “effective manner” in its findings on communication ACCC/C/2006/16, 

where it stated: 

 
The requirement for the public to be informed in an “effective manner” means that public authorities 
should seek to provide a means of informing the public which ensures that all those who potentially could 
be concerned have a reasonable chance to learn about proposed activities and their possibilities to 
participate. Therefore, if the chosen way of informing the public about possibilities to participate in the 
EIA procedure is via publishing information in local press, much more effective would be publishing a 
notification in a popular daily local newspaper rather than in a weekly official journal, and if all local 
newspapers are issued only on a weekly basis, the requirement of being “effective” established by the 
Convention would be met by choosing rather the one with the circulation of 1,500 copies rather than the 
one with a circulation of 500 copies.197 
 

An adequate notice is one that is able to reach at least the public concerned,198 and a timely 

notice is one that, in light of Article 6, paragraph 4 of the Convention, enables effective 

participation when all options are open.199 Additionally, “[t]he public participation procedures 

shall include reasonable time-frames for the different phases, allowing sufficient time for 

informing the public in accordance with paragraph 2 […] and for the public to prepare and 

participate effectively during the environmental decision-making.”200 The meaning of 

reasonable time-frames varies in accordance with the size and complexity of the proposed 

activity, as the time needed for the public to get familiarized with the relevant documentation 

and submit comments depends on the scale of the project under scrutiny.201 The definition of 
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reasonable time-frames also takes into consideration practical issues such as the celebration of 

festivities in the country,202 in spite of the fact that the festivities might not happen during 

official public holidays, but it nonetheless grabs the attention of the public.203 

Concerning the point at which the public must be included in the decision-making 

procedure, the ACCC has concluded that, despite enjoying discretion to establish its procedure, 

the party to the Convention must ensure that public participation is considered early on.204 

Parties must ensure that the competent public authorities provide the public concerned 

with access for examination to all the relevant information to the decision-making procedure 

referred to in Article 6,205 without prejudice to the grounds for exception to disclosure in 

accordance with Article 4, paragraphs 3 and 4 of the Aarhus Convention. The provision of 

Article 6, paragraph 6 only applies “at the time of the public participation procedure”206 and, 

as follows, the right to examine the environmental information under such provision does not 

apply outside the public participation procedure. If the member of the public wishes to access 

environmental information outside of the decision-making procedure, they would need to rely 

on the rights of access to information according to Article 4 of the Convention.207 Relevant to 

this provision is the determination of when the procedure commences. Concerning the issue, 

the public participation procedure is commonly deemed to begin at the time of the notification 

required by force of Article 6, paragraph 2 of the Convention.208 

 Article 6, paragraph 7 establishes that “[p]rocedures for public participation shall allow 

the public to submit, in writing or, as appropriate, at a public hearing or inquiry with the 

applicant, any comments, information, analyses or opinions that it considers relevant to the 

proposed activity.” While the organizers of the hearing retain some autonomy to make 

arrangements to keep the order of the event, they are not, however, entitled the discretion to 

determine whether the members of the public are allowed to submit their comments.209 

Additionally, the organizers are not in a position to judge on the relevance of the comments of 

the public. Such a right is contained in the right to participate, according to Article 6, paragraph 

7, and shall be exercised without interference.210 Connected to that, it is also the understanding 
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of the ACCC that the requirement that comments from the public contain reasoned 

argumentation limits the scope of the right pursuant Article 6, paragraph 7.211 

The decision resulted from a decision-making procedure must be taken with “due 

account” to the outcome of the public participation.212 However, there is no obligation for the 

decision to be more favourable to environmental protection as a result.213 Furthermore, while 

it is not necessary that the public authority accept all comments and opinions, it is necessary 

that all comments received are seriously considered214 and that a “written reasoned decision 

includes a discussion of how the public participation was taken into account”.215  

Once the final decision is taken by the public authority, the public must be informed, 

and the decision must be accompanied by the reasons and considerations upon which it is 

founded.216 The ACCC has found on communications ACCC/C/2014/99 that publishing the 

decision to permit the proposed activity exclusively through the Internet is not enough to satisfy 

the requirements of Article 6, paragraph 9 of the Convention. This is clearly stated by the 

ACCC in the passage below: 

 
In the view of the Committee, informing the public about the decision taken exclusively by means of the 
Internet does not meet the requirement of article 6, paragraph 9, of the Convention. The Committee 
commends the practice of making the full text of the decision available electronically on the website of 
the competent authority (and also, but not only, on the website of the developer). However, relying solely 
on publishing the decision electronically may exclude members of the public who do not use the Internet 
regularly or do not have easy access to it from the possibility of being effectively informed about the 
decision that has been taken. Moreover, as the Committee held in its findings on communication 
ACCC/C/2012/71 (Czechia), “it is not reasonable to expect members of the public to proactively check 
the Ministry’s website on a regular basis just in case at some point there is a decision-making procedure 
of concern to them.” The Committee highlights that this logic is equally applicable to electronic 
publication in official gazettes. On this point, the Committee also recalls its finding on communication 
ACCC/C/2004/8 (Armenia) where it held that the mere fact that the public may be able to access a 
decision subject to article 6 through a publicly accessible electronic database does not satisfy the 
requirement of article 6, paragraph 9, if the public has not been promptly and effectively informed of the 
fact.217 
 

3.3.2.2 Article 7 

The right to public participation during the preparation of plans, programmes and policies 

relating to the environment is established by Article 7, which requires that  
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Each Party shall make appropriate practical and/or other provisions for the public to participate during 
the preparation of plans and programmes relating to the environment, within a transparent and fair 
framework, having provided the necessary information to the public. Within this framework, article 6, 
paragraphs 3, 4 and 8, shall be applied. The public which may participate shall be identified by the 
relevant public authority, taking into account the objectives of this Convention. To the extent appropriate, 
each Party shall endeavour to provide opportunities for public participation in the preparation of policies 
relating to the environment. 

 

Article 7 particularly refers to the requirements of Article 6, paragraphs 3, 4 and 8 which 

concern timeframes, effectiveness of public participation and the obligation to take due account 

of the outcome of public participation. Since the said requirements of Article 6 also apply in 

the context of Article 7, the ACCC often considers these provisions together.218 Moreover, the 

Committee has acknowledged in ACCC/C/2004/8 that the Aarhus Convention did not establish 

a precise boundary between the type of decisions according to Article 6 and the ones according 

to Article 7 of the Convention.219 The differentiation is ascertained on a contextual basis with 

the analysis of the legal effects of each decision.220 

 The public authority is required to identify the public that may participate in the 

decision-making procedure and take the necessary measures to involve them in the 

procedure.221 

 The right to challenge decisions, acts or omissions in accordance with Article 9, 

paragraph 2 is not directly afforded in the context of Article 7.222 However, the party may take 

the necessary legislative steps to ensure that the public have access to a review procedure 

concerning the right to public participation during the preparation of plans, programmes and 

policies relating to the environment.223 Otherwise, members of the public seeking opportunities 

to enforce their rights under Article 7 could in some instances base their claim on Article 9, 

paragraph 3 of the Convention.224 Further information on the topic will be provided in 

subsection 3.3.3.3. 

 

3.3.2.3 Article 8 

The right to public participation during the preparation of executive regulations and/or 

generally applicable legally binding normative instruments is established by Article 8 of the 

Aarhus Convention. According to the provision, the parties […] shall strive to promote 

 
218 Albania (n 85) para. 70. 
219 Armenia ACCC/C/2004/8; ECE/MP.PP/C.1/2006/2/Add.1, 10 May 2006, para. 28. 
220 Lithuania ACCC/2006/16; ECE/MP.PP/2008/5/Add.6, 4 April 2008, para. 55. 
221 Ibid, para. 73 
222 See subsection 3.3.3.2 below. 
223 UNECE (n 79) 173. 
224 Ibid. 
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effective public participation at an appropriate stage, and while options are still open, during 

the preparation by public authorities of executive regulations and other generally applicable 

legally binding rules that may have a significant effect on the environment.” 

 According to Article 8, the parties are to use their best efforts to ensure public 

participation during the development of laws and normative acts with a potentially significant 

effect on the environment. The wording of the provision establishes a relatively soft obligation 

on the parties,225 and compliance is based on efforts rather than results.226  

However, the provision specifies the steps that should be taken to ensure that the best 

efforts are put forward,227 which are “(a) Time-frames sufficient for effective participation 

should be fixed; (b) Draft rules should be published or otherwise made publicly available; and 

(c) The public should be given the opportunity to comment, directly or through representative 

consultative bodies.”228 Additionally, “[t]he result of the public participation shall be taken into 

account as far as possible.”229 

As with the case of Article 7, the provision contained in Article 8 is not directly 

connected to the right to access to a review procedure of Article 9, paragraph 2. See further 

information in subsection 3.3.3.2. 

The determination on whether Article 8 is to be applied and not Articles 6 or 7 of the 

Convention is done on a contextual basis.230 Deciding on a specific case the ACCC has 

provided some clarification on the issue: 

 
The TRO1 provides direction on how traffic would be organized in a certain area. It is not an act 
permitting a specific activity, but has general application to all persons that are in a similar situation and 
unlike a plan or programme, it creates binding legal obligations. As such, it is an act within the scope of 
article 8 of the Convention.231 

 

Accordingly, Article 8 applies when the act is generally applicable to all and creates binding 

legal obligations, unlike a project, a plan or programme. 

 

 
225 UNECE (n 79) 181. 
226 Ibid. 
227 Kingston, Heyvaert and Cavoski (n 142) 176. 
228 Article 8, Aarhus Convention. 
229 Ibid. 
230 United Kingdom (n 124) para. 82 
231 Ibid, para. 83. 
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3.3.3 The Third Pillar 

The third pillar to the Aarhus Convention concerns the right to access to justice in 

environmental matters in line with Article 9. According to the Implementation Guide, the right 

to “[a]ccess to justice under the Convention means access for the public to procedures where 

legal review of alleged violations of the Convention and national laws relating to the 

environment can be requested. Thereby, the rights and obligations concerning access to 

information and public participation set out in the Convention, as well as provisions of national 

law relating to the environment, can be enforced not only by the parties’ public authorities, but 

also by individuals and NGOs, as members of the public.”232 

 

3.3.3.1 Paragraph 1 

Article 9, paragraph 1 of the Aarhus Convention refers to the right to access to justice in relation 

to decisions on access to environmental information according to Article 4, paragraph 1, which 

reads as follows:  

 
Each Party shall, within the framework of its national legislation, ensure that any person who considers 
that his or her request for information under article 4 has been ignored, wrongfully refused, whether in 
part or in full, inadequately answered, or otherwise not dealt with in accordance with the provisions of 
that article, has access to a review procedure before a court of law or another independent and impartial 
body established by law.  
In the circumstances where a Party provides for such a review by a court of law, it shall ensure that such 
a person also has access to an expeditious procedure established by law that is free of charge or 
inexpensive for reconsideration by a public authority or review by an independent and impartial body 
other than a court of law.  
Final decisions under this paragraph 1 shall be binding on the public authority holding the information. 
Reasons shall be stated in writing, at least where access to information is refused under this paragraph. 

 

Thus, according to paragraph 1, parties are under the obligation to provide remedies before a 

court or other independent and impartial body established by law in cases where there is a 

violation of the right to access to information.233 However, the Committee stresses in its 

findings on communication ACCC/C/2007/21 that an “erroneous decision” made by a public 

authority when implementing Article 4 does not necessarily lead to a finding of non-

compliance, as long as the party has adequately established review procedures.234 In such cases, 

the party still has a chance to remain compliant if it corrects the failure in the processing of the 

request for environmental information within a reasonable period of time.235 

 
232 UNECE (n 79) 187. 
233 Sands, Peel, Fabra and MacKenzie (n 51), 711. See also subsection 3.3.1.1. 
234 European Community (n 117) para. 33. 
235 Ibid. 
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 Moreover, the review procedure may be before a court of law or otherwise before 

another independent and impartial review body, such as the Ombudsman proceedings, as per 

the ACCC findings in Norway ACCC/C/2013/93,236 but only if all criteria of Article 9 are 

met.237 For instance, in order to meet the requirements of Article 9, paragraph 1, the review 

body must produce final decisions which are binding on the public authority holding the 

information.238  

 According to the second sentence of Article 9, the review procedures by a court of law 

or another independent and impartial body within its scope is required to be “expeditious”. 

Regarding the requirement that such procedures be expeditious, the ACCC has highlighted that 

time is of the essence in some cases relating to requests for access to environmental information 

because, for instance, it might be the case that the information requested refers to an ongoing 

decision-making procedure.239 

 

3.3.3.2 Paragraph 2 

Paragraph 2 of Article 9 concerns the right to access to justice in relation to decisions, acts or 

omissions relating to public participation falling under the scope of Article 6. According to the 

provision, parties to the Convention must  

 
[…] ensure that members of the public concerned (a) Having a sufficient interest or, alternatively, (b) 
Maintaining impairment of a right […], have access to a review procedure before a court of law and/or 
another independent and impartial body established by law, to challenge the substantive and procedural 
legality of any decision, act or omission subject to the provisions of article 6 […]. 

  

Accordingly, in the review procedures established by Article 9, paragraph 2 of the Convention, 

parties must guarantee that members of the public have access to a court of law or another 

independent body establish by law, which is able to adjudicate on both the substantive and 

procedural legality of decisions, acts and omissions.240 

 National law on what constitutes a sufficient interest or impairment of a right must 

consider the Convention’s objective of guaranteeing wide access to justice to the public 

concerned.241 Therefore, parties in use of their discretion “may not interpret these criteria in a 

 
236 Norway ACCC/C/2013/93; ECE/MP.PP/C.1/2017/16, 5 September 2017, para. 86. 
237 UNECE (n 79) 189. 
238 Ibid. See also Moldova (n 125) para. 35. 
239 Norway (n 236) para. 88. 
240 United Kingdom ACCC/C/2008/33; ECE/MP.PP/C.1/2010/6/Add.3, 24 September 2010, para. 123. See also 
Czech Republic (n 174) para. 81. 
241 Article 9, paragraph 2, second sentence, Aarhus Convention.  
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way that significantly narrows down standing and runs counter to its general obligations under 

articles 1, 3 and 9 of the Convention.”242 Áine Ryall points out that the said requirement in 

Article 9, paragraph 2 represents an important benchmark in limiting parties’ discretion to set 

restrictive rules on standing.243 

 NGOs which satisfy the requirements of Article 2, paragraph 5 are automatically 

deemed to have an interest and have rights capable of being impaired.244 In practical terms, this 

reflects that NGOs “promoting environmental protection and meeting any requirements under 

national law”245 do not need to demonstrate sufficient interest or impairment of a right in order 

to enjoy standing for a review procedure pursuant Article 9. The ACCC has decided on the 

issue and clarified that “any requirements introduced by a Party should be clearly defined, 

should not cause excessive burden on environmental NGOs and should not be applied in a 

manner that significantly restricts access to justice for such NGOs.”246 Although the party is 

not under the obligation to transpose the exact wording of the Convention into national 

legislation, it is, however, obliged to ensure that no additional requirements are imposed in its 

national legislation in a way that restrict the right to access to justice.247 

 The last sentence of Article 9, paragraph 2 establishes that “[t]he provisions of this 

paragraph 2 shall not exclude the possibility of a preliminary review procedure before an 

administrative authority and shall not affect the requirement of exhaustion of administrative 

review procedures prior to recourse to judicial review procedures, where such a requirement 

exists under national law.” However, the ACCC highlighted in ACCC/C/2006/17 that access 

to justice must be ensured at a point where it is still possible to challenge the decision that 

permits the proposed activity, therefore, the ACCC stated: 

 
The communicant makes the point that it is meaningless to provide access to justice in relation to a public 
participation procedure that takes place after the construction starts. While the Committee does not accept 
that access to justice at this stage is necessarily meaningless, if there were no opportunity for access to 
justice in relation to any permit procedures until after the construction has started, this would definitely 
be incompatible with article 9, paragraph 2, of the Convention. Access to justice must indeed be provided 
when it is effectively possible to challenge the decision permitting the activity in question […].248  

 

 
242 Austria ACCC/C/2010/48; ECE/MP.PP/C.1/2012/4, 17 April 2012, para. 61 
243 Ryall (n 66) 124. 
244 Article 9, paragraph 2, second sentence, Aarhus Convention. 
245 Article 2, paragraph 5, Aarhus Convention. 
246 Germany (n 180) para. 71. See also Belgium (n 84) para. 33. 
247 Ibid, paras. 75 and 77. 
248 European Community (n 86) para. 56. 



 

 46 

Thus, a requirement to exhaust administrative review procedures prior to recourse to judicial 

review can only exist in consideration to the preservation of the effectiveness of the rights 

under the Aarhus Convention. 

  

3.3.3.3 Paragraph 3 

Paragraph 3 sets out the obligations on parties to ensure that “members of the public have 

access to administrative or judicial procedures to challenge acts and omissions by private 

persons and public authorities which contravene provisions of its national law relating to the 

environment” provided that they meet the national law criteria. An allegation of violation of 

the national law relating to the environment by the member of the public is sufficient to trigger 

the provision of Article 9, paragraph 3, thus, the violation itself does not need to be 

demonstrated prima facie before the review commences.249  

 The Convention does not explain or further elaborate on the reference to “national law 

relating to the environment”. However, the term “environmental information” is broadly 

defined in Article 2, paragraph 3, as outlined in subsection 3.3.1.1 above, which implies a broad 

understanding should be given to the reference to “the environment” in Article 9, paragraph 

3.250 Moreover, the scope of Article 9, paragraph 3 of the Convention encompasses any law 

that relates to the environment and is not limited to laws that explicitly include the term 

“environment” in their title or provisions. See also the findings in communication 

ACCC/C/2011/63, where the ACCC stated: 

 
Article 9, paragraph 3, is intended to provide members of the public with access to adequate remedies 
against acts and omissions which contravene laws relating to the environment, and with the means to 
have existing laws relating to the environment enforced and made effective (see also findings on 
ACCC/C/2005/11 (Belgium), para. 34). Importantly, the text of the Convention does not refer to 
“environmental laws”, but to “laws relating to the environment”. Article 9, paragraph 3, is not limited to 
“environmental laws”, e.g., laws that explicitly include the term “environment” in their title or 
provisions. Rather, it covers any law that relates to the environment, i.e. a law under any policy, including 
and not limited to, chemicals control and waste management, planning, transport, mining and 
exploitation of natural resources, agriculture, energy, taxation or maritime affairs, which may relate in 
general to, or help to protect, or harm or otherwise impact on the environment.251 
 

The obligation to ensure access to justice in paragraph 3 is not absolute and it is, in fact, bound 

by the condition that the claim abides by conditions laid down in national law.252 The 

Committee highlights, however, that the clause is not to be used as an excuse to establish 

 
249 UNECE (n 79) 197. 
250 United Kingdom ACCC/C/2013/85 and ACCC/C/2013/86; ECE/MP.PP/C.1/2016/10, 17 June 2015, para. 70. 
251 Austria (n 123) para. 52. 
252 Kingston, Heyvaert and Cavoski (n 142) 179. 
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criteria so strict that they effectively preclude the exercise of the right by members of the 

public.253 Accordingly, the ACCC in communication ACCC/2005/11 concluded:  

 
While referring to “the criteria, if any, laid down in national law”, the Convention neither defines these 
criteria nor sets out the criteria to be avoided. Rather, the Convention is intended to allow a great deal of 
flexibility in defining which environmental organizations have access to justice. On the one hand, the 
Parties are not obliged to establish a system of popular action (“actio popularis”) in their national laws 
with the effect that anyone can challenge any decision, act or omission relating to the environment. On 
other the hand, the Parties may not take the clause “where they meet the criteria, if any, laid down in its 
national law” as an excuse for introducing or maintaining so strict criteria that they effectively bar all or 
almost all environmental organizations from challenging act or omissions that contravene national law 
relating to the environment.254 

 

The ACCC goes on to say that access to the procedures covered in paragraph 3 “should thus 

be the presumption, not the exception”.255  

 

3.3.3.4 Paragraph 4 

Article 9, paragraph 4 of the Convention reflects the minimum standards applicable to the 

review procedures covered by Article 9, as well as the types of remedies to be provided.256 It 

mandates that “[i]n addition and without prejudice to paragraph 1 […], the procedures referred 

to in paragraphs 1, 2 and 3 […] shall provide adequate and effective remedies, including 

injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive. 

Decisions under this article shall be given or recorded in writing. Decisions of courts, and 

whenever possible of other bodies, shall be publicly accessible.” 

According to the Implementation Guide “[a]dequacy requires the relief to ensure the 

intended effect of the review procedure” and “[t]he requirement that the remedies should be 

effective means that they should be capable of real and efficient enforcement.”257 To be 

adequate, the remedies provided must meet minimum requirements and the “right to address 

an administrative agency” does not suffice in the meaning of Article 9, paragraph 4. 

Accordingly, the Implementation Guide states that 

 
[…] article 9, paragraph 3, requires more than a right to address an administrative agency about an illegal 
activity. It is intended to provide members of the public with access to adequate remedies regarding acts 
and omissions which contravene environmental law, and with the means to have environmental laws 
enforced and made effective. Parties to the Convention are therefore obliged to ensure that members of 
the public meeting the criteria, if any, laid down in national law, have access to administrative or judicial 

 
253 Belgium (n 84) paras. 35-36 and European Union (n 118) paras. 79-80. 
254 Belgium (n 84) para. 35.  
255 Ibid, para. 36. 
256 UNECE (n 79) 199. 
257 Ibid, 200. 
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procedures to directly challenge the acts and omissions of private persons or public authorities which 
they allege contravene national environmental law.258 

 

In that context, the consideration of an injunctive relief within a review procedure under 

Article 9, and whether to grant such relief, should take into consideration the requirement to 

provide effective remedies.259 

The provision also mandates that the review procedure must be fair, equitable and 

timely. According to the Implementation Guide “[f]air procedures require the process, 

including the final ruling of the decision-making body, to be impartial and free from prejudice, 

favouritism or self-interest” and to “apply equally to all persons, regardless of economic or 

social position, ethnicity, nationality or other such criteria. […] Moreover, fairness requires 

that the public be duly informed about the review procedure, as well as informed about the 

outcome of the review.”260 The ACCC highlighted in ACCC/C/2013/81 that the requirement 

for fair review procedures should interpreted as to encompass the right of the claimants to be 

informed of the reasons that based the decision of the review body, so that they can challenge 

the decision if they choose.261 

An equitable procedure is one “which avoid the application of the law in an 

unnecessarily harsh and technical manner” and, finally, the timeliness of a review procedure 

“reinforces the requirement of article 9, paragraph 1, that parties ensure an ‘expeditious’ review 

process.”262 

As regard to the requirement that the review procedures should not be prohibitively 

expensive, the ACCC has point out that parties, when implementing Article 9, paragraph 4, are 

not, however, prevented from imposing upon the member of the public reasonable 

requirements before granting the protection against prohibitive costs. In its findings on 

communication ACCC/C/2014/111, the ACCC stated: 

 
Accordingly, as with any criteria laid down in national law for standing in procedures under article 9, 
paragraphs 2 and 3, of the Convention, the expected costs of the proceedings under article 9, paragraph 
3, should not effectively bar all or almost all environmental organizations from challenging acts or 
omissions that contravene national law relating to the environment. On the contrary, access to such 
procedures should be the presumption, not the exception (see the Committee’s findings on 
communication ACCC/2005/11 (Belgium), paras. 35-36 by analogy). This does not prevent the parties 
from imposing reasonable requirements which the members of the public must meet to be granted the 
protection against prohibitive costs provided in article 9, paragraph 4, of the Convention.263 

 
258 United Kingdom (n 250) para. 83. 
259 Slovakia ACCC/C/2013/89; ECE/MP.PP/C.1/2017/13, 19 June 2017, para. 97. 
260 UNECE (n 79) 201. 
261 Sweden ACCC/C/2013/81; ECE/MP.PP/C.1/2017/4, 18 November 2016, para 96. 
262 UNECE (n 79) 201. 
263 Belgium ACCC/C/2014/111; ECE/MP.PP/C.1/2017/20, 18 June 2017, para. 76. 
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The decisions of any review bodies under Article 9, including interim and final decisions, must 

be in writing.264 Additionally, decisions of courts must be publicly accessible, as well as the 

decisions of other bodies, whenever possible. 

 

3.3.3.5 Paragraph 5 

Paragraph 5 of Article 9 of the Aarhus Convention impose on parties the obligation to facilitate 

access to justice. It states: 

 
In order to further the effectiveness of the provisions of this article, each Party shall ensure that 
information is provided to the public on access to administrative and judicial review procedures and shall 
consider the establishment of appropriate assistance mechanisms to remove or reduce financial and other 
barriers to access to justice.265 

 

In the first part, the provision contains the obligation that parties provide the public with 

information regarding procedures for access to justice. Such obligation is connected to Article 

3, paragraph 3 of the Convention.266 See further section 3.2 above.  

In the second part, the provision establishes that parties shall consider the creation of 

assistance mechanisms to minimize barriers to access to justice. This obligation is connected 

to the obligation on Article 3, paragraph 2 of the Convention, according to which public 

authorities should guide the public in seeking access to justice,267 see further section 3.2 above. 

The ACCC concluded in ACCC/C/2009/36 that a party had failed to comply with Article 9, 

paragraph 5 of the Convention due to the restrictiveness of its system of legal aid, which 

prevented the effective removal or reduction of financial barriers to access to justice. The 

ACCC stated: 

 
The Committee notes that the present system of legal aid, as it applies to NGOs […], appears to be very 
restrictive for small NGOs. The Committee considers that by setting high financial requirements for an 
entity to qualify as a public utility entity and thus enabling it to receive free legal aid, the current Spanish 
system is contradictory. Such a financial requirement challenges the inherent meaning of free legal aid, 
which aims to facilitate access to justice for the financially weaker. The Committee finds that instituting 
a system on legal aid which excludes small NGOs from receiving legal aid provides sufficient evidence 
to conclude that the Party concerned did not take into consideration the establishment of appropriate 
assistance mechanisms to remove or reduce financial barriers to access to justice. Thus, the Party 
concerned failed to comply with article 9, paragraph 5, of the Convention […].268 
 

 
264 UNECE (n 79) 205. 
265 Article 9, paragraph 5, Aarhus Convention. 
266 UNECE (n 79) 205. 
267 Ibid. 
268 Spain (n 104) para. 66 
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Lastly, it is worth mentioning that according to the ACCC, if the member of the public is 

granted access to justice, but the decision is not satisfactory, this, on its own, does not 

necessarily translate into denial of justice.269  

 

3.4 Institutional Framework 
Articles 10 and 12 of the Aarhus Convention outline the Convention’s institutional framework. 

Matters relating to the Convention are considered by the (Meeting of the Parties) MoP, with 

the support of the Secretariat. The parties meet regularly to discuss the implementation of the 

Convention and they are fully autonomous to decide the rules and workplan to meet its 

objectives. A document setting out the Rules of Procedure of the Meeting of the Parties was 

adopted at the first meeting through Decision I/1.270 Article 10 of the Aarhus Convention 

determines that following the first meeting no later than one year after its entry into force271 an 

ordinary meeting is to take place once every two years.  

 Pursuant Article 10, paragraph 5 of the Aarhus Convention, qualified environmental 

non-governmental organizations may participate in the meeting as an observer, unless an 

objection is raised by at least one-third of the present parties. 

 The parties have one vote each, according to Article 11. The EU, as a regional economic 

integration organization “in matters within their competence, shall exercise their right to vote 

with a number of votes equal to the number of their member States which are parties to this 

Convention. Such organizations shall not exercise their right to vote if their member States 

exercise theirs, and vice versa.”272 

The Working Group of the Parties has the same composition as the MoP and is charged 

with overseeing the operation of the implementation programme. The Working Group of the 

Parties was established at the first session of the MoP by virtue of Decision I/14273 and 

convened for the first time in October 2003.274 The Working Group of the Parties was created 

as a subsidiary body to the MoP in accordance with Article 10, paragraph 2, subparagraph d. 

 
269 Kazakhstan ACCC/C/2004/2; ECE/MP.PP/C.1/2005/2/Add.2, 14 March 2005, para. 27. 
270 UNECE, Decision I/1; Rules of Procedure [2004]ECE/MP.PP/2/Add.2. 
271 The first meeting took place in October 2002. See Article 10, Aarhus Convention. 
272 Article 11, paragraph 2 of the Aarhus Convention. 
273 UNECE, Decision I/14 – Establishment of the Working Group of the Parties [2004] ECE/MP.PP/2/Add.15.  
274 UNECE, Report of the first meeting of the Working Group of the Parties to the Aarhus Convention [2003] 
MP.PP/WG.1/2003/2. 
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Other subsidiary bodies include the Task Force on Access to Information,275 the Task Force on 

Public Participation in Decision-making276 and the Task Force on Access to Justice.277  

The functions of the secretariat to the Convention are described in Article 12 of the 

Convention. According to this provision, the Executive Secretary of the UNECE is responsible 

for convening and preparing the sessions of the MoP, disseminating relevant information to 

the parties as well as performing other functions ordained by the parties. 

 

3.5 Settlement of Disputes 
Article 16 of the Aarhus Convention addresses issues relating to the settlement of disputes 

arising between parties regarding the interpretation of the Convention. Accordingly, parties 

must seek a solution through negotiation or any other method acceptable to them. If a party 

declare upon the signing, ratification, accepting, approval or acceding to the Convention that 

it wishes to submit itself to compulsory means of dispute settlement if negotiation fails, the 

dispute will be handed over for resolution by the International Court of Justice or to an arbitral 

tribunal. Such is the case if all parties to the dispute accept the obligation. If the parties have 

accepted both means of compulsory dispute resolution, preference is given to the International 

Court of Justice, unless otherwise agreed by them. 

 

3.6 Aarhus Convention Compliance Committee 
The Aarhus Convention imposes obligations upon its parties, and the parties must ensure the 

implementation of such obligations through their government bodies. The ACCC is charged 

with overseeing such process.278 The ACCC was established by consensus during the first 

session of the MoP by virtue of Decision I/7279 as a mechanism of compliance review in 

accordance with Article 15 of the Aarhus Convention:  

  

 
275 Established by Decision IV/1 on access to information during the fourth session of the Meeting of the Parties 
in July 2011. Document available at: 
http://www.unece.org/fileadmin/DAM/env/pp/mop4/Documents/Excerpts/Decision_IV-
1_Access2Information_e.pdf. 
276 Established by Decision EMP.II/1 adopted at the second extraordinary session of the Meeting of the Parties in 
April 2010. Document available at: https://www.unece.org/fileadmin/DAM/env/pp/e-
mop/ece_mp_pp_2010_2_add_1_e.pdf.   
277 Established by Decision II/2 adopted at the second session of the Meeting of the Parties in May 2005. 
Document available at: 
https://www.unece.org/fileadmin/DAM/env/documents/2005/pp/ece/ece.mp.pp.2005.2.add.3.e.pdf.  
278 Article 15, Aarhus Convention.  
279 UNECE, Decision I/7 Review of Compliance [2004] ECE/MP PP/2/Add 8. 
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The Meeting of the Parties shall establish, on a consensus basis, optional arrangements of a non-
confrontational, non-judicial and consultative nature for reviewing compliance with the provisions of 
this Convention. These arrangements shall allow for appropriate public involvement and may include 
the option of considering communications from members of the public on matters related to this 
Convention. 
 

The ACCC, in Mauerhofer’s view, is quite unique when compared to equivalent bodies of other 

multilateral environmental agreements in that it allows non-State actors to perform procedural 

roles such as requesting information on issues under its consideration.280 

The ACCC is tasked with considering submissions by parties, referrals by the 

secretariat or communications submitted by members of the public, including non-

governmental organizations and private legal entities.281 

Decision I/7 does not indicate whether the findings of the Committee are authoritative, 

which has open space for discussion as to the issue.282 The debate is further fuelled by the fact 

that the ACCC differs in important ways to the usual functioning of compliance mechanisms 

to multilateral environmental agreements.283 On the issue, Fasoli and McGlone argue that the 

rigor of the follow-ups performed by the ACCC and the MoP is unique to the Committee.284 

Despite the “rigor”, the ACCC has demonstrated an inclination to provide assistance for parties 

to comply with their obligations, rather than provide a formal legal remedy.285 

Additionally, the prevailing argument that the rulings issued by the Committee are not 

legally binding finds a basis in Article 31, paragraph 3, subparagraph a of the Vienna 

Convention on the Law of the Treaties (VCLT) on the interpretation of treaties.286 Pursuant to 

the mentioned provision, the interpretation of a treaty must be carried out with consideration 

to “[a]ny subsequent agreement between the parties regarding the interpretation of the treaty 

or the application of its provisions”. Since the findings of the ACCC do not qualify as an 

agreement of the parties, they are thus not binding. However, if the MoP takes up on the 

findings of the ACCC, the outcome may constitute a subsequent agreement on the 

interpretation of the provisions of the Convention in accordance with the Article 31, paragraph 

 
280 Mauerhofer (n 65) 483. 
281 Decision I/7 (n 279) para. 13. 
282 Gor Samvel, Non-Judicial, Advisory, Yet Impactful? The Aarhus Convention Compliance Committee as a 
Gateway to Environmental Justice (Cambridge University Press 2020) 216-217. 
283 Elena Fasoli and Alistair McGlone, The Non-compliance Mechanism under the Aarhus Convention as ‘soft’ 
Enforcement of International Environmental Law: Not so Soft after All! (Netherlands International Law Review 
65.1 2018) 29. 
284 Ibid, 29-31. 
285 Ryall (n 66) 127. 
286 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331. See also Gor Samvel (n 282) 216. 
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3, subparagraph a of the VCLT, and become, therefore, binding. In other words, once the MoP 

endorses an interpretation of the provisions of the Aarhus Convention, it becomes authoritative.  

Even if the rulings of the ACCC do not have binding effect, they are certainly not 

irrelevant. The interpretations of the provisions of the Convention carried out by a body 

established by the MoP with such a purpose do have an important weight.287 They create 

expectations about the future implementation of the Convention and inform the understanding 

of its provisions.288  

 

3.7 Implementation Tools 
A minimum standard of implementation of the rights guaranteed in the Aarhus Convention is 

set out in Article 3 through the enactment of the necessary legislative, regulatory and other 

measures.289  

 One good example of an implementation tool of the Aarhus Convention is the 

Maastricht Recommendations on Promoting Effective Public Participation in Decision-making 

in Environmental Matters (the Maastricht Recommendations). The Maastricht 

Recommendations were prepared under the Aarhus Convention by the Task Force on Public 

Participation in Decision-Making, a subsidiary body to the MoP290. The document aims to 

provide assistance to policymakers, legislators and public authorities in the mission to engage 

the members of the public in environmental decision-making processes. The Maastricht 

Recommendations target at two fronts: assisting parties to put in place a legal framework to 

implement public participation in environmental decision-making and assisting public 

authorities to carry out routine procedures that give effect to the right of public participation. 

Moreover, the Task Force on Public Participation in Decision-Making welcomes 

interest in the use of the Recommendations by members of the public and even by non-party 

states in implementing other multilateral environmental agreements. 

Despite not being binding, the Maastricht Recommendations indicate a valuable avenue 

that parties can confidently use to achieve compliance with the Aarhus Convention.  

Building on decisions conducted by the Compliance Committee, the document also 

addresses some important practical issues under the Aarhus Convention. For instance, issues 

 
287 Ryall (n 66) 127. 
288 Samvel (n 282), 233 -234. 
289 Počuča, Mladenov and Mirković (n 78) 1616. 
290 By virtue of the Decision EMP.II/1 that established the Task Force on Public Participation in Decision-making, 
paragraph 2, subparagraphs b and c. The Maastricht Recommendations are available at: 
https://www.unece.org/fileadmin/DAM/env/pp/Publications/2015/1514364_E_web.pdf.  
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regarding how to identify the public that may participate, as well as arrangements to facilitate 

effective public participation such as organizing hearings and arranging for the venue or 

assisting with travel costs. Furthermore, the Recommendations confirm that the public must be 

consulted when all options are available for consideration, including the possibility of a “zero 

option”, which concerns the decision “of not proceeding with the proposed activity, plan or 

programme at all, nor with any of its alternatives”.291 

A thorough breakdown of Articles 6 through 8 is conducted in the Maastricht 

Recommendations to assist public authorities in their practical application. For instance, 

regarding Article 6, paragraph 3 of the Aarhus Convention on time frames, it details that a 

reasonable time frame should be inferred from the point of view of the public seeking to prepare 

and to be able to effectively participate in the decision-making procedure.292 On the specific 

issue of time frames, a list of examples displaying what can be considered reasonable and what 

is unreasonable is provided.293 

Article 10 of the Aarhus Convention establishes that the parties will hold meetings in 

intervals no longer than two years to discuss the implementation of the Convention294 and 

provide implementation reports,295 which offer important insight into the status of realization 

of the provisions of the Convention and indicate shortcomings. 

  

 
291 UNECE, The Maastricht Recommendations on Promoting Effective Public Participation in Decision-making 
in Environmental Matters [2015] 12 and 15.  
292 Decision EMP.II/1 (n 276) 30. 
293 Ibid, 31. 
294 Article 10, paragraph 1, Aarhus Convention. 
295 Article 10, paragraph 2, Aarhus Conveniton. 
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4. The Escazú Agreement 
The Regional Agreement on Access to Information, Participation and Justice in Environmental 

Matters in Latin America and the Caribbean, the Escazú Agreement, is a regional agreement 

that seeks to materialize Principle 10 of the Rio Declaration.296 It is the first international 

legally binding instrument in the region with such purpose.297 The Agreement has followed in 

the footsteps of its predecessor, the Aarhus Convention,298 but according to Ferrucci, it goes 

even further in strengthening environmental justice and environmental democracy, taking into 

account regional interests.299 There are some important innovations included in the Escazú 

Agreement, such as the principles of non-regression and of progressive realization and the 

obligation to protect human rights defenders in environmental matters.300  

The Escazú Agreement was adopted on 4 March 2018 in the city of Escazú in Costa 

Rica.301 Currently, the Agreement has been signed by twenty-four states and ratified by ten.302 

Pursuant to Article 22, the Agreement will enter into force once it has been ratified by eleven 

states. The Agreement was opened for signature by any of the thirty-three countries of the 

region listed in Annex 1 for two years at the United Nations Headquarters,303 and remains open 

to accession after the period has ended.304  

Article 1 sets out the objective of the Agreement by stating: 

 
The objective of the present Agreement is to guarantee the full and effective implementation in Latin 
America and the Caribbean of the rights of access to environmental information, public participation in 
the environmental decision-making process and access to justice in environmental matters, and the 
creation and strengthening of capacities and cooperation, contributing to the protection of the right of 
every person of present and future generations to live in a healthy environment and to sustainable 
development. 
 

Focusing on the protection of procedural rights to access to environmental information, public, 

public participation in environmental decision-making and justice in environmental matters, 

the Agreement represents a milestone in the pursuit of environmental justice in Latin America 

 
296 Giada Ferrucci, ‘A Pioneering Platform: Strengthening Environmental Democracy and Justice in Latin 
America and the Caribbean’ [2019] 20 [5] Journal of Management Policy and Practice 20, 12. 
297 Emily Barritt, (n 68) 198. 
298 See Annex B – San José Content for the Regional Instrument, Preamble, item 2. Available at: 
https://www.cepal.org/sites/default/files/pages/files/san_jose_content.pdf.  
299 Ferrucci (n 296) 12. 
300 Louis J Kotzé and Erin Daly, ‘A Cartography of Environmental Human Rights’ in Emma Lees and Jorge E. 
Vinuales (eds), The Oxford Handbook of Comparative Environmental Law (Oxford University Press 2019) 1063. 
301 The Escazú Agreement (n 1).  
302 Up to date information is provided at 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-18&chapter=27&clang=_en.   
303 Article 21, paragraph 1, Escazú Agreement. 
304 Article 21, paragraph 2, Escazú Agreement. 
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and the Caribbean.305 Furthermore, the Agreement launches itself into the scarce list of 

international instruments that substantively protect the right to a healthy environment,306 with 

direct mention to the right in Articles 1 and 4. Thus, the Escazú Agreement represents an 

important landmark in international environmental law by protecting both the substantial right 

to a healthy environment and the procedural participation rights of access to information, 

participation in decision-making and access to justice in environmental matters.307  

Implementation of the provisions of the Escazú Agreement shall be guided by the 

principle of equality and non-discrimination, principle of transparency and accountability, 

principle of non-regression and progressive realization, principle of good faith, preventive 

principle, precautionary principle, principle of intergenerational equity, principle of maximum 

disclosure, principle of permanent sovereignty of States over their natural resources, principle 

of sovereign equality of States and the principle pro persona.308 These principles are explicitly 

mentioned by the Agreement in Article 3. 

 

4.1 Background 
In 2012, the United Nations promoted the Conference on Sustainable Development, the Rio + 

20 Conference. The stated objective of the Conference was of securing “renewed political 

commitment for sustainable development, assessing the progress to date and the remaining 

gaps in the implementation of the outcomes of the major summits on sustainable development 

and addressing new and emerging challenges.”309 Natalia Gomez Pena and David B. Hunter 

have analysed the motivation behind the discussions around participation rights in the 

Conference and state that: 

 
Implementing the governance system envisioned at Rio back in 1992, which included effective 
implementation of Principle 10, was viewed as a critical starting point for the discussions. This was 
reinforced by civil society’s continued emphasis on accountability, participation, and transparency in 
environment-related decision-making. Civil society argued that effective implementation of Principle 10 
required a rights-based approach where governments commit to establishing and operationalizing legal 
rights that enable and protect affected people.310 

 

 
305 Ferrucci (n 296) 12. 
306 Sands, Peel, Fabra and MacKenzie (n 51) 818-819. 
307 Sumudu Atapattu (n 53) 19-20. 
308 Article 3, Escazú Agreement. 
309 United Nations General Assembly Resolution 64/236 of 24 December 2009, A/RES/64/236, para 20 (a). 
310 Natalia Gomez Pena and David B. Hunter, ‘The Hard Choices in Promoting Environmental Access Rights’ in 
David D. Bradlow and David B. Hunter (eds), Advocating Social Change through International Law: Exploring 
the Choice between Hard and Soft International Law (Brill 2020) 122. 
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The Latin American and the Caribbean region was a fertile soil for the development of a 

regional instrument on participation rights.311 Throughout the years, the Organization of 

American States (OAS) had showed to be a positive voice advocating for the implementation 

of participation rights,312 having launched an action plan on Principle 10 as early as 2001.313 

During the 2012 Conference, the Latin American states began discussions with the 

intention to adopt a multilateral environmental agreement on participation rights in the region. 

Thereupon, the Mission of Chile submitted the Declaration on the application of Principle 10 

of the Rio Declaration on Environment and Development in Latin America and the 

Caribbean314 and the Governments of Costa Rica, Dominican Republic, Ecuador, Jamaica, 

Mexico, Panama, Paraguay, Peru and Uruguay endorsed it. The Declaration states: 

  
Twenty years after the Earth Summit, we reiterate that, as recognized in Principle 10 of the Rio 
Declaration, environmental issues are best handled with the participation of all concerned citizens. 
To this end, each individual should have appropriate access to information, the opportunity to 
participate in decision-making processes and effective access to judicial and administrative 
proceedings. We thus affirm that to comply with this Principle, States should facilitate and promote 
education, awareness-raising and public participation by making information widely available and 
providing effective access to the proceedings outlined above.315  

 

In the document, the endorsing governments acknowledged that the environmental concerns 

are best approached when states and international organizations articulate themselves and 

engage in the creation of an effective plan to properly address them.316 As a first step, these 

governments committed themselves to participating in exploratory discussions about the 

feasibility of adoption of a regional instrument.317 

Preparatory meetings with the technical support of the Economic Commission for Latin 

America and the Caribbean (ECLAC) were held from 2012 to 2014318 and, subsequently, the 

 
311 Ibid. 
312 Ibid. 
313 OAS, ‘Inter-American Strategy for the Promotion of Public Participation in Decision-Making for Sustainable 
Development’ (2001) ISBN 0-8270-4213-2. 
314 United Nations Conference on Sustainable Development, ‘Note verbal dated 27 June 2012 from the Permanent 
Mission of Chile to the United Nations addressed to the Secretary-General of the United Nations Conference on 
Sustainable Development’ (25 July 2012) A/CONF.216/13. 
315 Ibid, 2. 
316 Ibid. 
317 Ibid, 2-3. 
318 See ‘Report of the first meeting of the focal points appointed by the Governments of the signatory countries of 
the Declaration on the application of Principle 10 of the Rio Declaration on Environment and Development in 
Latin America and the Caribbean’ (10 January 2013) LC/L.3565 and ‘Plan of Action to 2014 for the 
Implementation of the Declaration on the Application of Principle 10 of the Rio Declaration on the Environment 
and Development in Latin America and the Caribbean and its Road Map’ (Guadalajara, 17 April 2013). 
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Negotiating Committee established in 2014 met nine times before the eventual adoption of the 

Escazú Agreement. The Negotiation Committee was composed by twenty-four countries as 

well as six representatives of the public.319 

Members of the public were afforded participation in the discussion on a three-level 

system, i.e., attendance, reporting and making statements.320 The submission of proposals was 

allowed in writing during negotiations and would subsequentially be compiled.321 Ultimately, 

if sponsored by at least one country in the Negotiation Committee, the proposal would be 

incorporated into the negotiation document.322  

As the discussions progressed, the original text of the preliminary document323 

underwent several modifications before it reached its final form. For instance, the provision 

which contain the relevant definitions, currently Article 2, originally included eight concepts324 

that were later reduced to five.325 Initially, the concept of “access rights” provided a definition 

that would make direct reference to Principle 10 of the Rio Declaration.326 However, in the 

final text of Article 2 of the Escazú Agreement, the definition of access rights is confined within 

itself, with no reference made to Principle 10.327  

The definition of “persons or groups in vulnerable situation” also changed from the 

initial version. The original document bore the term “disadvantaged groups” which would be 

“those persons or groups of persons with a greater likelihood of not knowing the risks related 

to the environment to which they are exposed, or of not fully exercising their access rights, 

including, among others, women, indigenous peoples, Afro-descendants, older persons, 

children, youth, persons with disabilities, in situations of vulnerability due to discrimination, 

 
319 See ‘Organization and Work Plan of the Negotiating Committee of the Regional Agreement on Access to 
Information, Participation and Justice in Environmental Matters in Latin America and the Caribbean’ (14 May 
2015) LC/L.4011/Rev.1 and ‘Annex 1 – Modalities for Participation of the Public in the Negotiating Committee 
of the Regional Agreement on Access to Information, Participation and Justice in Environmental Matters in Latin 
America and the Caribbean’ (8 April 2016). 
320 ECLAC, ‘Annex 1 – Modalities for Participation of the Public in the Negotiating Committee of the Regional 
Agreement on Access to Information, Participation and Justice in Environmental Matters in Latin America and 
the Caribbean’ (8 April 2016). 
321 Ibid. 
322 Ibid. 
323 ECLAC, ‘Preliminary Document of the Regional Instrument on Access to Information, Participation and 
Justice on Environmental Matters in Latin America and the Caribbean’ [5 May 2015] LC/L.3987. 
324 On “competent authority”, “access rights”, “disadvantaged groups”, “environmental information”, “public 
participation”, “public” directly affected public” and “environmental decision-making”. 
325 On “access rights”, “competent authority”, “environmental information”, “public” and “persons or groups in 
vulnerable situations”. 
326 Article 2 of the Preliminary Document stated that: “‘Access rights’ means the rights of access to information, 
participation and justice in environmental matters, as enshrined in Principle 10 of the 1992 Rio Declaration.” 
327 Article 2 (a) of the Escazú Agreement: “‘Access rights’ means the right of access to environmental information, 
the right of public participation in the environmental decision-making process and the right of access to justice in 
environmental matters.” 
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poverty, illiteracy, lack of fluency in the official language, health or any other condition.”328 

Initially the term “disadvantaged groups” put a stress on qualifying the persons or groups 

themselves as “disadvantaged”, while in the final text, the adjective moved, instead, to qualify 

the social situation rather than the individuals.329 

As discussions progressed, the text became more concise and vaguer as well.330 For 

instance, the definition of “environmental information” in the preliminary document was 

accompanied with a list of environmental issues to which the information would refer.331 The 

list of eight concepts was not maintained in the final text. Instead, Article 2 (c) of the Escazú 

Agreement became shorter, more general and less detailed than before.332  

Another testament to the effort of simplification concern the exclusion of the definition 

of “directly affected public”, which referred to “public affected or potentially affected by 

decisions with environmental impacts” in the preliminary document. This particular change, 

along with the inconsistency in the use of terms may lead to confusion as to relevant issues, 

such as the identification of the subject of the rights protected by the Agreement.333   

 

4.1.1 Participation Rights in Latin America and the Caribbean 

The Earth Summit of 1992 was a turning point for environmental discussions around the globe. 

The declaration produced at the Conference, commonly known as the Rio Declaration, 

contained the twenty-seven principles for sustainable development, among which Principle 10 

on participation rights. 

 
328 ECLAC (n 232), Article 2. 
329 Article 2, (e), Escazú Agreement. 
330 Stephen Stec and Jerzy Jendroska, ‘The Escazú Agreement and the Regional Approach to Rio Principle 10: 
Process, Innovation, and Shortcomings’ (Journal of Environmental Law, 2019) 4. 
331 In the initial document, environmental information were those information related to: (a) the state of the biotic 
and abiotic elements of the environment, such as the air and atmosphere, water, earth, landscapes, protected areas, 
biological diversity and its components, including genetically modified organisms; and the interaction between 
these elements; (b) factors, such as substances, energy, noise, radiation and waste, including radioactive waste, 
emissions, spills and other releases into the environment, that affect or could affect elements of the environment; 
(c) legislation, administrative acts related to environmental matters or that affect or could affect the elements and 
factors cited in subparagraphs (a) and (b), and the measures, policies, rules, plans, programmes that support them; 
(d) reports and administrative acts on compliance with environmental legislation; (e) economic and social 
analyses, as well as other studies used to make decisions related to the legislation, administrative acts and 
supporting mechanisms referred to in subparagraph (c); (f) the state of the health and safety of individuals, living 
conditions, cultural assets, when these are or could be affected by the state of the elements of the environment 
cited in subparagraph (a) or any of the factors or measures indicated in subparagraphs (b) and (c); (g) acts, 
resolutions, and decisions on matters related to the environment that are issued by the national judicial and/or 
administrative bodies; and (h) any other information on the environment or on elements, components or concepts 
related thereto. 
332 Stec and Jendroska (n 330) 4. 
333 Ibid. 
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The Conference took place in Latin America, in the Brazilian city of Rio de Janeiro and 

send a spark of interest for environmental matters across the world that culminated in several 

instruments for the realization of the Principles enshrined in the Declaration, both at the 

national and the international levels.334 

At the national level, most Latin American constitutions have provisions regarding 

environmental rights and responsibilities, as well as a governmental authority dedicated to 

environmental management.335 Furthermore, a large number of countries in the region have 

passed general or framework environmental laws.336  

The Escazú Agreement aims to ensure equal access to participation rights across Latin 

America and the Caribbean, regardless of the domestic legislation on these rights.337 Standards 

set by the Agreement are the minimum of protection that parties need to guarantee, but nothing 

prevent them from providing more favourable rights.338  

 Participation rights are referred to by “access rights” in the Escazú Agreement. 

Accordingly, “access rights” are “the right of access to environmental information, the right of 

public participation in the environmental decision-making process and the right of access to 

justice in environmental matters.”339  

The subject of the rights enshrined in the Escazú Agreement, the “public”, is “one or 

more natural or legal persons and the associations, organizations or groups established by those 

persons, that are nationals or that are subject to the national jurisdiction of the State Party.”340  

 

4.1.2 Participation Rights within the Inter-American System of Human Rights 

Prior to the adoption of the Escazú Agreement, most developments on participation rights in 

Latin America stemmed from the Inter-American system of human rights.341 Additionally, the 

Latin America region had “witnessed the promotion and protection of environmental rights 

with enthusiasm and progressiveness” by domestic courts for many years before the 

 
334 See UNEP (n 36) 14-18. 
335 Economic Commission for Latin America and the Caribbean (ECLAC), Access to information, participation 
and justice in environmental matters in Latin America and the Caribbean: towards achievement of the 2030 
Agenda for Sustainable Development (LC/TS.2017/83), Santiago, 2018. 33-34. Available at: 
https://repositorio.cepal.org/bitstream/handle/11362/43302/1/S1701020_en.pdf.  
336 Ibid. 
337 Pena and Hunter, (n 310) 128. 
338 Article 4, paragraph 7, Escazú Agreement. 
339 Article 2, (a), Escazú Agreement. 
340 Article 2, (d), Escazú Agreement. 
341 Ebbesson (n 70) 70. 
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negotiations of the Escazú Agreement were launched,342 revealing a well-established trend 

towards the protection of the environment through law.343 The Escazú Agreement was carved 

into this particular progressive legal environment and, therefore, it is reasonable to assume that 

the Agreement has taken after some of these developments. 

As nearly all Latin-American states have ratified the American Convention on Human 

Rights and accepted the jurisdiction of the Inter-American Court of Human Rights (IACtHR), 

it is relevant to provide some information on the practice and Jurisprudence regarding 

participation rights within the Inter-American system of Human Rights.  

The competent bodies to deal with matters relating to the commitments made by states 

in the Convention are the IACHR (the Commission) and the IACtHR (the Court). Any person 

or group of persons under the jurisdiction of state parties can bring to the Commission a claim 

of violation of the human rights guaranteed by the Convention. As for the Court, only states 

parties and the Commission have the right to submit a case. 

The progressive jurisprudence of the Court has generated a positive impact on human 

rights across Latin America and has inspired the creation of relevant laws in state parties. Some 

of the most impactful cases in environmental rights law are those related to territory dispute 

and the right of consultation of ethnic groups.344  

The Court has developed through caselaw a procedure for the application of the right 

of consultation of minorities. Firstly, the consultation must necessarily precede the imposition 

of the relevant measures that may affect the ethnic community. Secondly, the consent 

manifested by the individuals and communities must be free of any type of coercion or external 

pressure. Lastly, the group must be provided with all relevant information and understand well 

the details of the proposed measures.345   

In the case Claude-Reyes and Others v. Chile, the Court recognized that failure to carry 

out effective consultation of indigenous communities affected by environmental developments 

represent a violation of their right to property.346 The case is a landmark in the development of 

 
342 Adriana Fabra Aguilar, ‘Enforcing the Right to a Healthy Environment in Latin America’ [1994] 3 [4] RECIEL 
215. 
343 Ibid, 220. 
344 Salvador Herencia Carrasco, ‘The rights of indigenous peoples in the jurisprudence of the Inter-American 
Court of Human Rights’ in Giselle Corradi, Koen de Feyter, Ellen Desmet and Katrijn Vanhees (eds), Critical 
Indigenous Rights Studies (Routledge 2019) 160. 
345 Thimotie Aragon Heemann, ‘Por uma releitura do Direito dos Povos Indígenas: do Integracionismo ao 
Interculturalismo’ [2017] 109 Revista de Doutrina e Jurisprudência 5, 13. 
346 IACtHR, Claude Reyes v. Chile [Judgment of 19 September 2006], para. 92. The Court makes a reference to 
the Aarhus Convention in para. 81 of the Judgment. 
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participation rights in the region.347 Furthermore, the Court ruled that the right of access to 

public information is a fundamental human right and that it must be protected by states.348 

Several domestic courts followed suit and proclaimed the right to access to public information 

a fundamental right.349  

Another relevant case adjudicated by the Court with repercussions for the 

understanding of participation rights in Latin America is the case of Kichwa de Sarayaku v 

Ecuador350. The Court highlighted in this case that the indigenous people of Sarayaku had a 

right to be informed and consulted about a large extractive project in the ancestral territory of 

the community.  

The relevant documents within the Inter-American system to the issue of participation 

rights are the American Declaration of the Rights and Duties of Man,351 the American 

Convention on Human Rights,352 the Inter-American Democratic Charter,353 the Social Charter 

of the Americas,354 the Declaration of Principles on Freedom of Expression,355 the Model Inter-

American Law on Access to Information356 and the Inter-American Strategy for the Promotion 

of Public Participation in Decision-Making for Sustainable Development.  

The Additional Protocol to the American Convention on Human Rights in the Area of 

Economic, Social and Cultural Rights (Protocol of San Salvador)357 is one of the few 

international instruments to include the right to a healthy environment.358 However binding, 

the Inter-American Commission and Court do not have the mandate to receive individual 

 
347 Ebbesson (n 70) 71. 
348 Claude Reyes v Chile (n 346) paras. 76-78. 
349 IACHR, National jurisprudence on freedom of expression and access to information, Washington, D.C., 2013, 
60-63. Available at: 
http://www.oas.org/en/iachr/expression/docs/publications/2013%2005%2020%20NATIONAL%20JURISPRU
DENCE%20ON%20FREEDOM%20OF%20EXPRESSION.pdf.  
350 IACtHR, Kichwa Indigenous People of Sarayaku v. Ecuador [Judgment of 27 June 2012]. 
351 IACHR, American Declaration of the Rights and Duties of Man, approved by the 9th International Conference 
of American States, Bogotá, Colombia (1948). Article XX is particularly relevant for participation rights, and 
Articles XVIII and XXIV for access to justice. 
352 Relevant provisions include Article 8 on the right to a fair trial, Article 13 on the freedom of thought and 
expression, Article 23 on Political Rights, Article 24 on the right to equal protection and Article 25 on the right 
to judicial protection. 
353 Organization of American States, Inter-American Democratic Charter (adopted 11 September 2011). Relevant 
provisions include Article 4 and Article 6. 
354 OAS, Social Charter of the Americas (Adopted 4 June 2012). Particularly relevant provisions are Article 6, 
Article 10 and Article 21 regarding participation rights. 
355 IACHR, Declaration of Principles on Freedom of Expression (2000). See Principles 2, 3, 4 
356 OAS, Model Inter-American Law on Access to Public Information (adopted 8 June 2010) AG/RES. 2607 (XL-
O/10). This document comprises a non-exhaustive list of principles stemming from commitments on sustainable 
development assumed by American states. 
357 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and 
Cultural Rights (Protocol of San Salvador) (1988) OAS Treaty Series No 69. 
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complaints regarding the rights protected under the Protocol,359 which means, in practice that 

this right is not directly protected in the Inter-American system of human rights.360 

In this context, similarly to what has become a usual exercise by international human 

rights bodies,361 the Inter-American institutions have used creative interpretation to extend the 

reach of other rights to also cover environmental matters.362 

Indirect protection afforded to the right to a healthy environment through means of 

interpretation has been done in cases363 regarding violation of the right to life364 and the right 

to property,365 and even the right to freedom of thought and expression366 and the right to due 

process of law.367 The Escazú Agreement makes direct reference to the right to a healthy 

environment in its Article 1 and 4, paragraph 1.  

 

4.2 The Three Pillars of the Escazú Agreement  
The structure of the Escazú Agreement reflects the three pillars of Principle 10 of the Rio 

Declaration and incorporates decades of implementation of human rights related participation 

rights in the region.368 The right to access to information is described in Article 5 (passive 

disclosure) and Article 6 (active disclosure). The passive disclosure obligations of Article 5 are 

mostly structured as self-executing legal obligations and may have direct effect.369  

 The right to public participation is fully comprised in Article 7, and it is enforceable 

regardless of the level and type of environmental decision-making.370 Similarly, the right to 

access to justice in environmental matters of Article 8 refers to a general framework, with no 

difference drawn between types of review.371 Article 8 leaves a certain degree of discretion to 

the parties,372 highlighting that the implementation of the right is to be carried out with regard 

to the “framework of domestic legislation” and national circumstances.  
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Furthermore, the Escazú Agreement also establishes an obligation on the state parties 

to ensure public education and awareness on environmental matters,373 which is crucial to the 

implementation of participation rights in the region. The Agreement draws from Principle 10 

of the Rio Declaration where it mandates that “states shall facilitate and encourage public 

awareness and participation by making information widely available.”374 

 The provisions of the Escazú Agreement leave no doubt as to the nature of access to 

environmental information, public participation in environmental decision-making and access 

to justice in environmental matters, as individual rights to be exercised by the public and 

guaranteed by the parties.375 The standard of protection of the rights protected by the 

Agreement, represent a minimum, and, as such, parties are not prevented from adding a higher 

level of protection.376  

 

4.2.1. The First Pillar 

The right to access to information enshrined in Articles 5 and 6 is intended to unify the 

conditions of availability of environmental information across the Latin America and the 

Caribbean region.377 While some countries are considerably more developed in terms of the 

regulation of such right, others have a more arid legal framework in that regard, with the Latin 

America region taking the lead over the Caribbean region.378  

 

4.2.1.1 Article 5 

Article 5 of the Escazú Agreement contains the provisions on access to environmental 

information. It establishes that parties “shall ensure the public’s right of access to 

environmental information in its possession, control or custody”, which includes the right of 

“(a) requesting and receiving information from competent authorities without mentioning any 

special interest or explaining the reasons for the request; (b) being informed promptly whether 

the requested information is in possession or not of the competent authority receiving the 

request; and (c) being informed of the right to challenge and appeal when information is not 

delivered, and of the requirements for exercising this right.”379 

 
373 See Article 10, paragraph 2, subparagraph d, and Article 11, paragraph 3, subparagraphs a and b, Escazú 
Agreement. 
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Accordingly, Article 5, paragraph 1 prescribes that the parties must ensure the right to 

access to environmental information under the principle of maximum disclosure. The definition 

of “environmental information” is provided by Article 2, (c) of the Escazú Agreement as “any 

information that is written, visual, audio, and electronic, or recorded in any other format, 

regarding the environment and its elements and natural resources, including information related 

to environmental risks, and any possible adverse impacts affecting or likely to affect the 

environment and health, as well as to environmental protection and management.” 

The right to environmental information according to Article 5 of the Agreement 

encompasses the right to receive the information from the competent authority upon request 

without the need for demonstrating a special interest or a particular reason380; the right to be 

promptly informed whether the requested information is in possession of the authority that 

received the request or not381; and the right to be informed about requirements to appeal when 

the requested information is not delivered.382  

The meaning of “competent authority” is also provided on Article 2 of the Agreement, 

according to which the “competent authority” is “any public body that exercises the powers, 

authority and functions for access to information, including independent and autonomous 

bodies, organizations or entities owned or controlled by the government, whether by virtue of 

powers granted by the constitution or other laws, and, when appropriate, private organizations 

that receive public funds or benefits (directly or indirectly) or that perform public functions 

and services, but only with respect to the public funds or benefits received or to the public 

functions and services performed.”383 

A decision of the competent authority that refuses to provide requested information is 

to be substantiated in accordance with domestic legislation,384 which must be established prior 

to the request and be clearly defined and regulated.385 The burden of proof to demonstrate such 

conditions lies with the competent authority. An exercise of proportionality must be performed 

by the competent authority when applying the public interest test of withholding the 

environmental information against the public benefit of disclosing.386 

There is a provision in paragraphs 3 and 4 that obliges parties to ensure equal conditions 

of access to environmental information to persons or groups in vulnerable situations, including 

 
380 Article 5, paragraph 2, subparagraph a, Escazú Agreement. 
381 Article 5, paragraph 2, subparagraph b, Escazú Agreement. 
382 Article 5, paragraph 2, subparagraph c, Escazú Agreement. 
383 Article 2, (b), Escazú Agreement. 
384 Article 5, paragraphs 5 and 6, Escazú Agreement. 
385 Article 5, paragraph 8, Escazú Agreement. 
386 Article 5, paragraph 9, Escazú Agreement. 
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by providing assistance during the preparation of a request. These “persons or groups in 

vulnerable situations” according to Article 2 of the Agreement are “those persons or groups 

that face particular difficulties in fully exercising the access rights recognized in the present 

Agreement, because of circumstances or conditions identified within each Party’s national 

context and in accordance with its international obligations.”387 

The competent authority must respond a request for environmental information as 

quickly as possible within a period of no more than thirty business days.388 If the information 

requested is not in possession of the authority, the applicant must be notified, and the request 

forwarded to the relevant authority if possible.389  

The disclosure of requested information is to be carried out with no cost, unless when 

reproduction or delivery is required. 390 However, the cost of reproduction or delivery is to be 

set at a reasonable amount and payment can be waived when the applicant is deemed to be in 

a vulnerable situation or under some special circumstance.391  

The jurisprudence from the IACtHR is reflected on the text of Article 5 on passive 

disclosure of information,392 with mention of the legality principle and the burden of proof 

applicable when a reason for refusal is invoked by a party,393 and the principle of maximum 

disclosure.394 The Court elaborated in Claude Reyes v. Chile that “in a democratic society, it 

is essential that the State authorities are governed by the principle of maximum disclosure, 

which establishes the presumption that all information is accessible, subject to a limited system 

of exceptions.”395 

 

4.2.1.2 Article 6 

Article 6 of the Agreement covers the obligation for states to ensure that public authorities 

generate and disseminate environmental information, the obligation of active disclosure. 

According to Article 6, parties “shall guarantee […] that the competent authorities generate, 

collect, publicize and disseminate environmental information relevant to their functions in a 

systematic, proactive, timely, regular, accessible and comprehensible manner, and periodically 

 
387 Article 2, (e), Escazú Agreement. 
388 Article 5, paragraphs 12 - 14, Escazú Agreement. 
389 Article 5, paragraph 15, Escazú Agreement. 
390 Article 5, paragraph 17, Escazú Agreement. 
391 Ibid. 
392 Pena and Hunter (n 310) 129. See also Claude Reyes v. Chile (n 346) paras. 89-93. 
393 Article 5, paragraph 8, Escazú Agreement. 
394 Article 5, paragraph 1, Escazú Agreement. 
395 Claude Reyes v. Chile (n 346), para. 92. 
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update this information and encourage the disaggregation and decentralization of 

environmental information at the subnational and local levels”396 

The obligation of active disclosure, however, is somewhat weakened when paragraph 

1 conditions it “to the extent possible within available resources.” In Article 6, paragraph 2, 

the competent authority must “endeavour” to ensure “that the environmental information is 

reusable, processable and available in formats that are accessible, and that no restrictions are 

placed on its reproduction or use”, but only within “the extent possible” and “in accordance 

with domestic legislation.” These conditions dramatically diminish the force of the obligation 

contained in Article 6 and the binding character of the Agreement.397 

 In case of imminent threat to public health or the environment, the party must ensure 

that the competent authority immediately discloses and disseminates all pertinent 

information.398 A system of early warning is to be developed and implemented with use of 

available mechanisms.399 

 Environmental information regarding concessions, contracts, agreements or 

authorizations with use of public goods, services or resources must be accessible, in accordance 

with national legislation.400 Additionally, the party must take the necessary measures to 

promote access to environmental information in possession of private entities.401  

 

4.2.2 The Second Pillar 

The right to public participation in environmental decision-making stems from Article 7, of the 

Escazú Agreement. According to paragraph 1 of Article 7, the party “shall ensure the public’s 

right to participation and, for that purpose, commits to implement open and inclusive 

participation in environmental decision-making processes based on domestic and international 

normative frameworks.” 

Paragraphs 2 and 3 of Article 7 indicate that the public participation provisions apply 

in the context of decision-making procedures, as well as “revisions, re-examinations or updates 

with respect to projects and activities, and in other processes for granting environmental 

permits that have or may have a significant impact on the environment, including when they 

may affect health”402 and other types of decision-making procedures, revisions, re-

 
396 Article 6, paragraph 1, Escazú Agreement. 
397 Pena and Hunter, (n 310) 131. 
398 Article 6, paragraph 5, Escazú Agreement. 
399 Ibid. 
400 Article 6, paragraph 9, Escazú Agreement. 
401 Article 6, paragraph 12, Escazú Agreement. 
402 Article 7, paragraph 2, Escazú Agreement. 



 

 68 

examinations and updates “with respect to environmental matters of public interest, such as 

land-use planning, policies, strategies, plans, programmes, rules and regulations, which have 

or may have a significant impact on the environment.”403 

 The right to public participation according to the Agreement is influenced by the 

Jurisprudence of the IACtHR, mainly in the context of the rights of indigenous peoples and 

their right to consultation.404 In Saramaka v Suriname the Court decided that the members of 

the indigenous Saramaka people have a right to be consulted regarding their territory and 

stated: 

 
First, the Court has stated that in ensuring the effective participation of members of the Saramaka people 
in development or investment plans within their territory, the State has a duty to actively consult with 
said community according to their customs and traditions […]. This duty requires the State to both accept 
and disseminate information, and entails constant communication between the parties. These 
consultations must be in good faith, through culturally appropriate procedures and with the objective of 
reaching an agreement. Furthermore, the Saramakas must be consulted, in accordance with their own 
traditions, at the early stages of a development or investment plan, not only when the need arises to obtain 
approval from the community, if such is the case. Early notice provides time for internal discussion 
within communities and for proper feedback to the State. The State must also ensure that members of the 
Saramaka people are aware of possible risks, including environmental and health risks, in order that the 
proposed development or investment plan is accepted knowingly and voluntarily. Finally, consultation 
should take account of the Saramaka people’s traditional methods of decision-making.405 

 

Accordingly, paragraphs 4, 5 and 6 of Article 7 establish that participation must be informed, 

early in the decision-making process and effective. Moreover, paragraph 6 includes the right 

of the public to be informed regarding the decision-making procedure in accordance with 

customary methods, as appropriate. The consultation procedure itself must also offer 

conditions “adapted to social, economic, cultural, geographical and gender characteristics of 

the public.”406 Special mention to the protection of the rights of indigenous peoples and local 

communities is made in paragraph 15. 

 Observations and comments from the public must be given due consideration by the 

relevant public authority before the decision on the matter is taken.407 Additionally, the public 

must be informed of the decision and its reasons, as well the way in which their comments and 

observations were taken into consideration.408 Information regarding the procedure to 

challenge the decision is also to be provided.409 

 
403 Article 7, paragraph 3, Escazú Agreement. 
404 Pena and Hunter, (n 310) 129. 
405 IACtHR, Saramaka People v Suriname [Judgment of 28 November 2007] para. 133. 
406 Article 7, paragraphs 10 and 11, Escazú Agreement. 
407 Article 7, paragraph 7, Escazú Agreement. 
408 Article 7, paragraph 8, Escazú Agreement. 
409 Article 7, paragraph 9, Escazú Agreement. 
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 Hindrances to the participation of persons or groups in vulnerable situation must be 

removed by the public authorities, in order to guarantee equal participation.410 The public 

directly affected by the environmental issue under discussion is to be identified and the public 

authority must facilitate their participation.411 

 

4.2.3 The Third Pillar 

Access to justice is the right provided for by Article 8 of the Escazú Agreement. Accordingly, 

the parties “shall guarantee the right of access to justice in environmental matters in accordance 

with the guarantees of due process”412 by ensuring  

 
[…] in the framework of its domestic legislation, access to judicial and administrative mechanisms to 
challenge and appeal, with respect to substance and procedure: (a) any decision, action or omission 
related to the access to environmental information; (b) any decision, action or omission related to public 
participation in the decisionmaking process regarding environmental matters; and (c) any other decision, 
action or omission that affects or could affect the environment adversely or violate laws and regulations 
related to the environment.413  

 

Minimum requirements regarding the structure for the implementation of the right to access to 

justice in environmental matters in the state parties are established in paragraph 3 of Article 8 

of the Agreement. Accordingly, parties  

 
[…] shall have, considering its circumstances: (a) competent State entities with access to expertise in 
environmental matters; (b) effective, timely, public, transparent and impartial procedures that are not 
prohibitively expensive; (c) broad active legal standing in defence of the environment, in accordance 
with domestic legislation; (d) the possibility of ordering precautionary and interim measures, inter alia, 
to prevent, halt, mitigate or rehabilitate damage to the environment; (e) measures to facilitate the 
production of evidence of environmental damage, when appropriate and as applicable, such as the 
reversal of the burden of proof and the dynamic burden of proof; (f) mechanisms to execute and enforce 
judicial and administrative decisions in a timely manner; and (g) mechanisms for redress, where 
applicable, such as restitution to the condition prior to the damage, restoration, compensation or payment 
of a financial penalty, satisfaction, guarantees of non-repetition, assistance for affected persons and 
financial instruments to support redress.  

 

 

Article 8, paragraph 3, (c) establishes that parties shall take the necessary steps, according to 

their circumstances and their domestic legislation, to guarantee the right of access to justice in 

environmental matters, including by providing broad active legal standing for the procedures 

under Article 8 of the Agreement. As outlined in subsection 4.1.1, the holder of the 

 
410 Article 7, paragraph 14, Escazú Agreement. 
411 Article 7, paragraph 16, Escazú Agreement. 
412 Article 8, paragraph 1, Escazú Agreement. 
413 Article 8, paragraph 2, Escazú Agreement. 
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participation rights guaranteed by the Escazú Agreement, including the right to access to justice 

in environmental matters, is the public. Thus, any member of the public which fits the 

description of Article 2, (d) of the Agreement should be able to enjoy standing for a review 

procedure under Article 8. 

Accordingly, it is reasonable to conclude that, as the Escazú Agreement ensures broad 

criteria for standing, non-governmental organizations may enjoy standing in such procedures 

under Article 8. Furthermore, in light of Article 8, paragraph 5 of the Agreement which 

establishes that the special needs of persons or groups in vulnerable situations must be met by 

the parties through the development of support mechanisms, including free technical and legal 

assistance for the exercise of their right to access to justice, it is also reasonable to conclude 

that groups of indigenous peoples or any other persons or groups in vulnerable situations as 

defined in Article 2, (e), also fit into the criteria for standing for a review procedure. 

According to paragraph 4 of Article 8 of the Escazú Agreement, parties shall adopt 

measures and take the necessary steps to facilitate access to justice in environmental matters. 

Also, if necessary for the exercise of the right to access to justice, the parties must promote the 

interpretation or translation of languages other than the official ones.414 The decisions adopted 

in judicial and administrative procedures in accordance with Article 8 must be in writing, as 

well as their legal grounds.415  

Alternative dispute resolution mechanisms in environmental matters shall be 

considered and promoted by the parties.416 

 

4.3 Protection of Human Rights Defenders in Environmental Matters  
The Escazú Agreement is the first environmental treaty to include specific guarantees for a safe 

working field for human right defenders in environmental matters.417 Article 9 of the Escazú 

Agreement is dedicated to the right of environmental human rights defenders to have their 

safety guaranteed by state parties. It reads as follows: 

 
1. Each Party shall guarantee a safe and enabling environment for persons, groups and organizations that 
promote and defend human rights in environmental matters, so that they are able to act free from threat, 
restriction and insecurity.  
2. Each Party shall take adequate and effective measures to recognize, protect and promote all the rights 
of human rights defenders in environmental matters, including their right to life, personal integrity, 

 
414 Article 8, paragraph 4, subparagraph d Escazú Agreement. 
415 Article 8, paragraph 6, Escazú Agreement. 
416 Article 8, paragraph 7, Escazú Agreement. 
417 ECLAC/OHCHR, Climate change and human rights: contributions by and for Latin America and the 
Caribbean [2019] 47. 
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freedom of opinion and expression, peaceful assembly and association, and free movement, as well as 
their ability to exercise their access rights, taking into account its international obligations in the field of 
human rights, its constitutional principles and the basic concepts of its legal system.  
3. Each Party shall also take appropriate, effective and timely measures to prevent, investigate and punish 
attacks, threats or intimidations that human rights defenders in environmental matters may suffer while 
exercising the rights set out in the present Agreement. 

 

Discussions on the need for state protection of environmentalists and environmental human 

rights defenders have been fostered for many years across the world. In 1998 the UN General 

Assembly adopted the Declaration on Human Rights Defenders.418 Despite being a soft-law 

instrument, the Declaration was adopted by consensus of the General Assembly, which reveals 

a serious commitment of states to implement it. Similar to the Escazú provision, the Declaration 

highlights in its Article 12 that states have the obligation to provide protection, by all means 

necessary, to everyone who is exposed to any type of violence or retaliation due to the 

legitimate exercise of their rights.419  

On the other hand, the instrument also highlights that a legitimate exercise of the right 

of promoting human rights must be peaceful. Indeed, the UN Fact Sheet No 29420 speaks of a 

minimum standard to the definition of human rights defenders. While it rejects the idea of a 

specific qualification required of a human right defender, it also emphasizes that a set of 

responsibilities apply. First of all, according to the Fact Sheet, human rights defenders are to 

accept the universality of human rights in the meaning of the 1948 Universal Declaration of 

Human Rights, which would exclude a “pick-and-choose” exercise. Secondly, according to the 

document, the human right defender must pursue an issue that is truly within the scope of 

human rights. It does not matter whether or not the circumstances warrant them legal stand. 

Finally, human rights defenders are under the obligation to take peaceful actions in order to be 

covered by the protection of the provisions of the Declaration. 

 The Escazú Agreement does not define human right defenders in general. Instead, it 

provides a narrower definition by referring to “persons, groups and organizations that promote 

and defend human rights in environmental matters.”421 The definition of the term is surrounded 

by much discussion.422 The OAS General Assembly and the Inter-American Commission of 

 
418 UNGA, Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote 
and Protect Universally Recognized Human Rights and Fundamental Freedoms (Adopted in 8 March 1999) 
A/RES/53/144. 
419 Ibid, Article 12. 
420 Office of the United Nations High Commissioner for Human Rights, The Human Rights Fact Sheet No 29 
(2004). Available at: https://www.ohchr.org/Documents/Publications/FactSheet29en.pdf. 
421 Article 9, paragraph 1, Escazú Agreement. 
422 Ulisses Terto Neto, Human Rights Defenders in Latin America – A Legal and Socio-Political Analysis of 
Brazil (Springer 2018) 30-33. 
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Human Rights (IACHR) both consider the element of action towards the promotion, protection 

and fulfilment of human rights as essential for the interpretation of the term.423 The IACHR 

clarifies in the Report “Integral Protection Policies for Human Rights Defenders” that the 

“definition of a human rights defender lies in the work carried out, regardless of whether the 

individual acts as a private individual or as a public servant”.424 It further states: 

 
There is a consensus at the international level indicating that the criterion to determine whether a person 
is a human rights defender or not rests upon the activity undertaken by the person. Defenders can be of 
any gender, of varying ages, and from all sorts of backgrounds. They can be pursuing a personal battle 
for justice, or a professional objective, regardless of whether they do so on a temporal or permanent 
basis. Their activities can vary from monitoring, reporting, disseminating, educating, advocating, or 
defending rights before the justice system. Indeed, any individual who, individually or in association 
with others, in any way promotes or seeks the realization of human rights and fundamental freedoms at 
the local, national and/or international levels is considered a human rights defender.425 

 

The IACHR established a Unit for human rights defenders in 2001 with the objective of 

monitoring the situation of defenders in the region.426 The Unit has transformed into the Office 

of the Rapporteur on the Situation of Human Rights Defenders in 2011.427 In the face of a 

serious and urgent situation, the IACHR may request that a state install precautionary measures 

to prevent an irreparable harm.428 In the case José Rusbell Lara et al., the Commission stressed 

that the precautionary measure allows the State to be aware of a situation of jeopardy to the 

rights of a human right defender and, consequentially, a special obligation emerges for the state 

to act in order to prevent the imminent materialization of the risk.429 

 The IACtHR has a similar mechanism, the provisional measures. These measures stem 

from Article 63 (2) of the American Convention on Human Rights430 and are available for the 

Court to invoke in cases of extreme gravity and urgency where there is a risk of irreparable 

harm. The Court has reiterated that the adoption of the provisional measures is an obligation 

imposed upon the state, under the principles of state responsibility and pacta sunt servanda.431 

 
423 Ibid, 32. 
424 IACHR, Integral Protection Policies for Human Rights Defenders (2017) ISBN 978-0-8270-6723-3, 21-22. 
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427 Ibid. 
428 Pursuant Article 25 of the Rules of Procedure of the IACHR. 
429 IACHR, Report No. 35/17, Case 12.713, Merits, José Rusbell Lara et al., Colombia, March 21, 2017, para. 
157. 
430 American Convention on Human Rights (adopted 22 November 1969, entered into force 18 July 1978) 1144 
UNTS 123 [Pact of San José, Costa Rica]. Article 63 (2): In cases of extreme gravity and urgency, and when 
necessary to avoid irreparable damage to persons, the Court shall adopt such provisional measures as it deems 
pertinent in matters it has under consideration. With respect to a case not yet submitted to the Court, it may act at 
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431 IACtHR., Matter of Carlos Nieto-Palma et al. regarding Venezuela. Provisional Measures. Order of the 
InterAmerican Court of Human Rights of January 26, 2009, considering para. 2. 
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4.4 Institutional Framework 
The Conference of the Parties (COP) established by Article 15 of the Escazú Agreement is the 

main organ of the Agreement and shall be convened for the first time by the Executive 

Secretary of the Economic Commission for Latin America and the Caribbean no later than one 

year after its entry into force.432 After the first meeting, regular meetings will take place.433 The 

COP is tasked with the implementation and effectiveness of the Agreement.434 

  The COP will establish subsidiary bodies435 and receive reports and recommendations 

from them;436 it will make recommendations to the state parties for the implementation of the 

Agreement;437 consider proposals to amend the Agreement;438 examine and adopt measures 

necessary for the implementation of the Agreement,439 among others. Each party to the 

Agreement corresponds to one vote,440 and any party may propose amendments to the 

Agreement.441 

Secretariat functions are to be performed by the Executive Secretary of the Economic 

Commission for Latin America and the Caribbean.442 According to Article 17, these functions 

are to convene and organize meetings for the Conference of the Parties and other subsidiary 

bodies;443 offer assistance to state parties regarding capacity-building;444 carry out 

administrative and contractual arrangements necessary445 and other secretariat functions 

specified in the Agreement or by the COP.446 

The Committee to Support Implementation and Compliance is a subsidiary body to the 

COP, established in general terms by Article 18. The objective of the Committee is to promote 

the implementation of the Agreement and to provide support for the parties to promote 

implementation on their end.447 Rules regarding the structure and functions of the Committee 

 
432 The Agreement has not yet reached the number minimum number of parties to enter into force, pursuant Article 
22, paragraph 1. 
433 Article 15, paragraph 2, Escazú Agreement. 
434 Article 15, paragraph 5, Escazú Agreement. 
435 Article 15, paragraph 5, subparagraph a, Escazú Agreement. 
436 Article 15, paragraph 5, subparagraph b, Escazú Agreement. 
437 Article 15, paragraph 5, subparagraph d, Escazú Agreement. 
438 Article 15, paragraph 5, subparagraph f, Escazú Agreement. 
439 Article 15, paragraph 5, subparagraph h, Escazú Agreement. 
440 Article 16, Escazú Agreement. 
441 Article 20, Escazú Agreement. 
442 Article 17, paragraph 1, Escazú Agreement. 
443 Article 17, paragraph 2, subparagraph a, Escazú Agreement. 
444 Article 17, paragraph 2, subparagraph b, Escazú Agreement. 
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are to be set enacted by the COP upon its first meeting.448 As to the nature of the Committee, 

Article 18, paragraph 2 states the following: 

 
The Committee shall be of a consultative and transparent nature, non-adversarial, non-judicial and 
nonpunitive and shall review compliance of the provisions of the present Agreement and formulate 
recommendations, in accordance with the rules of procedure established by the Conference of the Parties, 
ensuring the significant participation of the public and paying particular attention to the national 
capacities and circumstances of the Parties. 
 

4.5 Settlement of Disputes  
Eventual disputes between the parties that emerge from the interpretation or application of the 

Escazú Agreement are to be approached in accordance with Article 19 on settlement of 

disputes. A solution shall be pursued through negotiation or by any other means of dispute 

settlement agreed by the parties.449 If a solution is not reached, and if both parties to the dispute 

declare that they accept either submission to the dispute to the International Court of Justice 

(ICJ) or to arbitration, they become bound by the declaration.450 In cases where the parties have 

accepted both means of dispute settlement as compulsory, preference is given to submission of 

the dispute before the ICJ, unless agreed otherwise.451  

 

4.6 Capacity Building and Cooperation  
Since the negotiation stage, the issue of capacity building and cooperation among state parties 

was treated with much attention.452 So much so that a working group specifically focused on 

the matter was established and developed a “Priority Action Lines”453 plan to study best 

practices in the region and contribute to setting out a standard in the Agreement. 

Capacity building and cooperation are addressed in Articles 10 to 14 of the Escazú 

Agreement. Pursuant to Article 10, state parties are to create and bolster their national 

capacities for the implementation of the Agreement, according to their own priorities and 

within their needs.454 Measures such as the enactment of national environmental law and 

participation rights455, the promotion of training sessions for authorities and civil servants on 
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449 Article 19, paragraph 1. 
450 Article 19, paragraph 2. 
451 Article 19, paragraph 3. 
452 See ECLAC, ‘San José content for the regional instrument’, 12 March 2015, LC/L.3970. 5-9. 
453 ECLAC, ‘Priority Action Lines for 2014’, 31 October 2013. Available at: 
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participation rights456 and educational programmes on participation rights for students of all 

levels457, and the strengthening of capability to collect, keep and evaluate environmental 

information458, among others, are to be considered by the parties. 

Additionally, according to Article 11, state parties must foster cooperation among 

themselves for strengthening their national capacities,459 with special attention to least 

developed countries in the region.460 Partnership with states outside of the region is also 

encouraged with the aim of implementing the provisions of the Agreement.461 Moreover, 

intergovernmental, non-governmental, academic, private organizations, civil society 

organizations and other relevant stakeholders are to be considered by parties for partnerships 

with the purpose of implementing the Agreement.462 Cooperation and information-sharing 

among parties to share information regarding illicit activities perpetrated against the 

environment are also encouraged.463  

Article 12 establishes that state parties shall inaugurate “a virtual and universally 

accessible clearing house on access rights”, operated by the Economic Commission for Latin 

America and the Caribbean, with the purpose of promoting cooperation in capacity building. 

The “clearing house” may include legislative, administrative, policy measures, codes of 

conduct and good practice, among others. 

National implementation measures of the provisions of the Agreement are to be 

conducted with use of the resources provided by each party, to the extent of its ability and 

according to national priorities.464 Additionally, a voluntary fund to provide support in 

financing the implementation of the Agreement is established,465 to be maintained by parties 

or other sources as defined by the COP.466 

  

 
456 Article 10, paragraph 2, subparagraph a, Escazú Agreement. 
457 Article 10, paragraph 2, subparagraph d, Escazú Agreement. 
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5. Comparison  

5.1 Similarities and Differences 
In terms of standards and legal obligations, the Escazú Agreement follows the three-pillars 

model of the Aarhus Convention.467 Both the Convention and the Agreement revolve around 

the implementation of the rights of access to environmental information, the right to participate 

in decision-making procedures and the right of access to justice in environmental matters.468 

They also have similarities touching important issues, such as the fact that both instruments 

establish a vertical obligation upon states vis-à-vis their own citizens and both guarantee 

environmental participation rights to NGOs.469 

 Emily Barritt highlights the important and often overlook characteristics of clarity of 

the Escazú Agreement when compared to the Aarhus Agreement and states that 

 
[...] Escazú is aesthetically and linguistically distinctive from Aarhus. Its presentation is such that is far 
more accessible than the cramped, typewriter type of the Aarhus Convention and it is drafted in language 
that is straightforward, stripped of the linguistic affectations of an international legal instrument. For a 
treaty committed to ensuring participation and wide access to information, these seemingly surface level 
details are important. Legal documents are not just difficult to read because of the proclivities of legal 
drafters, but also because lawyers are not necessarily versed in the significance of font choice and 
typesetting or the use of space and imagery to make documents more readable. Visual presentation can 
and does improve the accessibility of written materials and the efforts made in the presentation of the 
Escazú agreement, for example using a sans serif font, should not be underestimated.470  

 

The simplicity and objectivity of the Escazú Agreement reveals its objective of ensuring 

effective access to participation rights,471 which is further attested in Article 4, paragraph 5 that 

states: “[e] ach Party shall ensure that guidance and assistance is provided to the public —

particularly those persons or groups in vulnerable situations— in order to facilitate the exercise 

of their access rights.”472 On its turn however, the Aarhus Convention makes no attempting at 

addressing the difficulties of individuals unfamiliar with bureaucracy and the active exercise 

of rights.473 
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5.1.1 Key Definitions 

Both the Aarhus Convention and the Escazú Agreement dedicate their second article to the 

explanation of particular key terms used throughout the documents which are instrumental in 

understanding some of the commitments. 

The first term defined in the Escazú Agreement is “access rights”, which refer to 

participation rights that form the three pillars of the Aarhus Convention. Access rights is a 

novel term used in Escazú, but in essence have the same scope as the participation rights in the 

Aarhus Convention.  

While the Escazú Agreement employs the term “competent authority”, the Aarhus 

Convention refers to “public authority”. Although the terms have similar meanings and are 

used for the same purpose, “competent authority” is used in the Escazú Agreement to 

encompass a more comprehensive definition, drifting away from the restriction of the word 

“public”.474 In Escazú, the definition is also broader, as it includes private entities that receive 

public funds or benefits, whether directly or indirectly; as well as entities that perform public 

functions, without the condition that they are defined by national law, like it is the case in the 

Aarhus Convention.475 

Juliana Zuluaga Madrid argues that the new criterion of “public funds” conditioning 

the definition of competent authority in the Escazú Agreement represents a progress in 

transparency in the obligations of private entities that exercise public authority, perform public 

functions or receive public funding.476  

On the definition of “environmental information” both instruments employ the same 

term, but the Aarhus Convention is more detailed in describing its scope, while the Escazú 

Agreement is more general.477  

The Aarhus Convention defines and differentiate “the public” and “the public 

concerned”.478 On the other hand, the Escazú Agreement does not include the term “public 

concerned”. Instead, it defines “persons or groups in vulnerable situations”.  

The definitions of “public” in the two instruments seem very similar,479 but they have 

one particularly important difference. The Escazú Agreement has included in the definition of 

 
474 Juliana Zuluaga Madrid, “Definitions of the Aarhus Convention v the Proposal for a New Latin America and 
the Caribbean Instrument – Mapping the Differences in the Material Scope of Procedural Environmental Rights 
in International Law” in Jerzy Jendroska and Magdalena Bar (eds), Procedural Environmental Rights: Principle 
X in Theory and Practice, vol 4 (Intersentia 2018) 44-45. 
475 Ibid, 45. 
476 Ibid, 46. 
477 Stec and Jendrośka (n 330) 4. 
478 Article 2, Aarhus Convention. 
479 Madrid (n 474) 51. 
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the public subject of the rights of participation only the nationals or those subject to the national 

jurisdiction of the party,480 and, as it follows, excluded those across the border. The Aarhus 

Convention, on its turn, has adopted the “any person” principle in its definition of the public.481 

 The discriminatory definition of the subjects of rights according to the Escazú 

Agreement generates, in the opinion of Stec and Jendroska, confusion and uncertainty.482 The 

authors highlight the contradiction between the definition of “public” and the provision under 

Article 7, paragraph 1 of the Agreement, according to which the implementation of public 

participation shall be based on domestic and international normative frameworks and, 

therefore, should include transboundary participation.483 There is also a conflict between the 

definition of the “public” and the explicit adoption of the principles of equality and non-

discrimination pursuant Article 3 of the Agreement.484 

 

5.1.2 Recognition of Substantive Environmental Rights  

The influence of human rights law is more prevalent in the Escazú Agreement in comparison 

to the Aarhus Convention.485 The Escazú Agreement makes direct reference to the right to live 

in a healthy and sustainable environment486, reinforcing in Article 4, paragraph 1 that parties 

are under the obligation to “guarantee the right of every person to live in a healthy environment 

and any other universally-recognized human right related to the […] Agreement.” The 

reference to a right to sustainable environment is not mentioned in the Aarhus Convention and 

is, in fact, unprecedented in the Escazú Agreement.487  

 The ambition of the Aarhus Convention is limited to an elaboration of procedural 

rights.488 Negotiation for the Aarhus Convention before 1998 revealed the contemptuous nature 

of discussions around the possibility of adding substantive rights to the Convention.489 On the 

other hand, the view on the importance of the promotion and protection of environmental rights 

was prevalent in Latin America even before negotiations for Aarhus were officially 

launched.490 

 
480 Article 2, (d), Escazú Agreement. 
481 Stec and Jendroska (n 330) 12. 
482 Ibid. 
483 Ibid. 
484 Ibid. 
485 Pena and Hunter (n 310) 127. See Article 4, paragraph 1, Escazú Agreement. 
486 Article 1 and Article 4, paragraph 1, Escazú Agreement. 
487 Stec and Jendroska (n 330) 5. 
488 Emily Barritt (n 68) 205. 
489 Ibid. 
490 Ibid. 
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5.1.3 The Three Pillars 

As mentioned before, both the Aarhus Convention and the Escazú Agreement built their 

structure around the three pillars of Principle 10 of the Rio Declaration. Notwithstanding, the 

three pillars of the Aarhus Convention are framed as obligations imposed upon the parties,491 

rather than rights of the public to be guaranteed by the parties like in the Escazú Agreement.  

 In the Escazú Agreement, Article 5 on public participation begins with the mandate that 

“[e]ach Party shall ensure the public’s right of access to environmental information”, Article 7 

begins similarly by stating that “[e]ach Party shall ensure the public’s right to participation” 

and Article 8 determines that “[e]ach Party shall guarantee the right of access to justice in 

environmental matters.” 

 In the Aarhus Convention, Article 4 states that “[e]ach Party shall ensure that […] 

public authorities, in response to a request for environmental information, make such 

information available to the public”, Article 6 establishes that “[t]he public concerned shall be 

informed […] early in an environmental decision-making procedure, and in an adequate, timely 

and effective manner” and Article “[e]ach Party shall […] ensure that any person […] has 

access to a review procedure before a court of law or another independent and impartial body 

established by law.” 

 As outlined above, although both instruments aim at guaranteeing participation rights, 

the way in which each of them approaches the three pillars is different. While the Escazú 

Agreement directly says that these are rights of the public that shall be guaranteed by the 

parties, the Aarhus Convention simply establishes the three pillars as obligations of the parties. 

 

5.1.3.1 Access to Environmental Information 

5.1.3.1.1 System of Exceptions to Access to Environmental Information 

Refusal to disclose access to environmental information is possible in both the Escazú 

Agreement and the Aarhus Convention. Notwithstanding, the regime of exceptions of the 

Escazú did not achieve the level of protection of the Aarhus Convention. Instead, the 

negotiating parties agreed on a system of exceptions limited by domestic legislation.492  

 
491 See Article 1 and Article 3, paragraph 1, Aarhus Convention. 
492 Article 5, paragraphs 5 and 6, Escazú Agreement. 
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On the other hand, the Aarhus Convention has established a much clearer system of 

exceptions,493 including a category of information which shall not be subject to refusal of 

disclosure.494  

 Another difference in regard to the system of exceptions concern the unique provision 

in the Aarhus Convention contained in Article 4, paragraph 4, subparagraph d, which provides 

market-focused exceptions to the disclosure of environmental information, with the objective 

of protecting commercial secrets and intellectual property.495  

 
A request for environmental information may be refused if the disclosure would adversely affect: […] 
(d) The confidentiality of commercial and industrial information, where such confidentiality is protected 
by law in order to protect a legitimate economic interest. Within this framework, information on 
emissions which is relevant for the protection of the environment shall be disclosed;496 

 

Escazú does not afford a special protection of a similar nature.497 However if, as discussed, 

these market-focused interests are part of domestic legislation, they will become protected in 

that context.  

 

5.1.3.1.2 Disclosure of Information Held by Private Actors 

In the Escazú Agreement, there is a requirement that parties ensure access to environmental 

information held by private entities: 

 
Each Party shall take the necessary measures, through legal or administrative frameworks, among others, 
to promote access to environmental information in the possession of private entities, in particular 
information on their operations and the possible risks and effects on human health and the 
environment.498 

 

 A similar provision has been suggested for the Aarhus Convention through a proposal 

by Norway during the negotiations for the 2009-2016 strategic plan, but the EU blocked the 

proposal.499 As a result, the Aarhus Convention does not have a provision to grant public access 

to information held by private actors. 

 

 
493 Pena and Hunter (n 310) 130. 
494 See Article 4, paragraph 3 of the Aarhus Convention, which states that “The aforementioned grounds for refusal 
shall be interpreted in a restrictive way, taking into account the public interest served by disclosure and taking 
into account whether the information requested relates to emissions into the environment.” This provision makes 
clear that information on emissions into the environment must always be disclosed. 
495 Emily Barritt (n 68) 209. 
496 Article 4, paragraph 4, subparagraph d, Aarhus Convention. 
497 Emily Barritt (n 68) 209. 
498 Article 6, paragraph 12, Escazú Agreement. 
499 Ibid. 
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5.1.3.2 Public Participation in Environmental Decision-Making 

Public participation in the Aarhus Convention is covered in Articles 6, 7 and 8 which makes a 

differentiation between obligations depending on the level and type of decision-making 

procedures.500 The Escazú Agreement, on the other hand, covers the whole second pillar in 

Article 7, making reference to similar categorization according to the level and type of 

decision-making procedures in its paragraphs 1, 2 and 3.    

 

5.1.3.3 Access to Justice in Environmental Matters 

The provision on access to justice in environmental matters in the Escazú Agreement provides 

a general framework for the third pillar, and it does not differentiate between different types of 

review.501 On the other hand, the Aarhus Convention establishes different criteria regarding 

access to justice depending on the kind of decision, act or omission in question. Article 9 of 

the Aarhus Convention covers three types of decisions, acts and omissions, which are, first, 

“refusals and inadequate handling by public authorities of requests for environmental 

information”, second “decisions, acts and omissions by public authorities concerning permits, 

permit procedures and decision-making for specific activities” and, third, “all other kinds of 

acts and omissions by private persons and public authorities that may have contravened 

national law relating to the environment.”502 

 An innovation adopted in the Escazú Agreement regarding environmental litigation is 

the explicit reference to the precautionary principle in Article 8, paragraph 3, (d) and the 

dynamic burden of proof in Article 8, paragraph 3, (e).503 

 

5.1.4 Implementation and Compliance  

The Escazú Agreement followed the example of the Aarhus Convention504 and also included a 

provision establishing a committee to support implementation and compliance.505 Both 

committees are of a non-adversarial, non-judicial and consultative nature. Although the Escazú 

Agreement does not use the term “compliance committee” as in the Aarhus Convention, this 

committee could, in fact, have a similar role once it has been implemented.506   

 
500 Stec and Jendroska (n 330) 4. 
501 Ibid. 
502 UNECE (n 79) 187-188. 
503 Stec and Jendroska (n 330) 4. 
504 Article 15, Aarhus Convention. 
505 Article 18, Escazú Agreement. 
506 Brita Bohman, Legal Design for Social-Ecological Resilience (Cambridge University Press 2021) 157. 
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The Escazú Committee, however, is not immediately apt to receive communications 

from the public regarding compliance of the parties, like it is the case with the ACCC. 

Negotiating states did not agree on the issue and left the discussion open to be resumed upon 

the first meeting of the COP.507  

 Receiving communications from the public is one of the main functions of the ACCC 

and represents one of the most important impacts of the Aarhus Convention in fostering 

legitimacy and democracy.508 This innovation inaugurated by the Aarhus Convention as the 

first compliance system to allow members of the public to lodge a claim against a state reflects 

the procedural rights-based character of the Convention.509 Brita Bohman opines that the 

ACCC, because it is open to receive complaints from members of the public, “reflects some 

important purposes of stakeholder participation in multilevel governance.”510 

 While the discussions to adopt this particular feature on the Escazú Agreement were 

surrounded by contention, during the negotiations of the Aarhus Convention, despite the 

possibility of postponing the effect of the provision from ratification, no party made use of this 

option.511 

 By the time the parties to the Escazú Agreement convene for the first COP meeting, the 

tools and practices of the Aarhus Convention on compliance and implementation might serve 

as inspiration to the establishment of the committee to support implementation and 

compliance.512 However, considering that there is an experienced body in the region that has 

decided on issues of participation rights numerous times and has the necessary expertise, i.e., 

the IACtHR, it might not be too far-fetched to imagine that the Escazú Agreement could make 

use of the Court instead of building its own committee from scratch.513 Such a process would 

represent a costly and time-consuming endeavour that could be completely avoided if, rather, 

the Court became responsible for dealing with cases on compliance of the Escazú Agreement.  

 

 
507 Pena and Hunter (n 310) 126. 
508 Malgosia Fitzmaurice, ‘Environmental Justice through International Complaint Procedures? Comparing the 
Aarhus Convention and the North American Agreement on Environmental Cooperation’ in Jonas Ebbesson and 
Phoebe Okowa (eds), Environmental Law and Justice in Context (Cambridge University Press 2009) 214. 
509 Ibid. 
510 Bohman (n 506) 150. 
511 Fitzmaurice (n 508) 214. 
512 Viviana Krsticevic, ‘The Inter-American System’ in Jackie Dugard, Bruce Porter, Daniela Ikawa and Lilian 
Chenwi (eds), Research Handbook on Economic, Social and Cultural Rights as Human Rights (Edward Elgar 
Publishing 2020) 83. 
513 As outlined in subsection 4.1.2, most Latin-American states have ratified the American Convention on Human 
Rights and accepted the jurisdiction of the IACtHR. 
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5.2 Novelties Introduced by the Escazú Agreement 

5.2.1 General Issues 

Twenty years separate the adoption of the Aarhus Convention and the Escazú Agreement. 

Twenty-six years separate the elaboration of Principle 10 of the Rio Declaration and the 

adoption of the Escazú Agreement. During the interim, circumstances have changed, and new 

challenges emerged. Soft law instruments like the Framework Principles on Human Rights and 

the Environment (Knox Principles)514 elaborated by the UN Special Rapporteur on Human 

Rights and the Environment, and the Declaration on the Environmental Rule of Law515 adopted 

at the International Union for Conservation of Nature World Congress on Environmental Rule 

of Law advanced the international profile of participation rights and enabled an emerging 

global view for a more expansive interpretation of Principle 10.516  

The outcome document of the Conference Rio + 20 comprises the political 

commitments undertaken by the participating Heads of State and Government and high-level 

representatives.517 In it the importance of action at the regional, national, subnational and local 

levels to promote participation rights is highlighted.518 

 Although the Aarhus Convention has inspiring provisions and helpful structures and 

mechanisms, it is not necessarily a paradigm to be replicated.519 At least not without changes 

and adaptations. Such adaptations, however, are not possible through the process of 

accession.520 

 Prior to the negotiations that led to the adoption of the Escazú Agreement, the 

possibility of accession to the Aarhus Convention was raised.521 Ultimately, however the 

discussions among government and civil society representatives funnelled towards a consensus 

on the better suitability of a regional instrument.522 Natalia Gomez Pena and David B. Hunter 

give an overview of the main concerns regarding the adoption of a regional instrument in Latin 

America and the Caribbean region, and ponder over the reason why the parties to the Escazú 

 
514 Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, 
clean, healthy and sustainable environment, ‘Framework Principles on Human Rights and the Environment’ 
(2018) UN Report A/HRC/37/59. 
515 IUCN, ‘IUCN World Declaration on the Environmental Rule of Law’ (2016). 
516 Stec and Jendroska (n 330) 3. 
517 UN, The Future We Want: Outcome Document of the United Nations Conference on Sustainable Development 
(2012), 1. 
518 Ibid, para. 99. 
519 Emily Barritt (n 68) 205. 
520 Article 19, paragraph 3, Aarhus Convention.  
521 Pena and Hunter (n 310) 124. 
522 Ibid. 
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Agreement decided to adopt a regional instrument, rather than pursue a global one or accede 

to the Aarhus Convention:  

 
A regional convention could arguably respond better to the specific needs and characteristics of the 
region. Latin America is particularly beset by environment and development conflicts. The region is 
home to many biodiverse ecosystems and hundreds of indigenous and tribal communities, and at the 
same time, it is a region that has become the most dangerous place on earth for environmental defenders. 
The high rate of conflict could arguably be mitigated by a regional agreement that particularly addresses 
the three elements of Principle 10. An international framework that ensures the rights of people to take 
part in development decisions could reduce conflicts by creating space for dialogue and specific 
protections for environmental defenders who risk their lives every day. The hope was that a LAC 
convention could help resolve the region’s many environmental conflicts by promoting better standards 
on access rights and providing a collaborative approach for their implementation.523 

 

Due to such differences, the Aarhus Convention was not perceived as an instrument 

able to offer meaningful protection to the people and groups that live in a vulnerable condition 

as a result of defining historical and political events particular to that region.524   

 
Perceived and real differences among regions have made it difficult to build a global consensus for how 
to apply access rights. Europe’s homogeneity and shared experience allowed it to reach a consensus 
rapidly on strong access rights. Likewise, shared experiences and values led the LAC region to pursue a 
regional approach, both considering Europe’s success and the perceived reluctance of other regions to 
commit to global negotiations.525 

 

In addition to that, the fact the fewer states were involved in the negotiation process of the 

Agreement might prove to be a strength in favour of its effectiveness, as opposed to an 

instrument of a wider scale.526 That is because the Escazú Agreement was made by those states 

that will be bound by it.527  

In summary, the regional approach rather than accession was chosen for the Escazú 

Agreement chiefly for two reasons: the differences in legal culture and socio-political and 

economic circumstances between the Latin American and the Caribbean region and the 

UNECE region; and the different points in international environmental law history at which 

the instruments were negotiated.528 

 
523 Ibid. 
524 Sidney Guerra and Giulia Parola, ‘Implementing Principle 10 of the 1992 Rio Declaration: A Comparative 
Study of the Aarhus Convention 1998 and the Escazú Agreement 2018’ [2019] 2 Revista Jurídica, 8. See also 
Frederico Stezano, Enfoques, definiciones y estimaciones de pobreza y desigualdad en América Latina y el Caribe 
Un análisis crítico de la literatura (CEPAL 2020) 34. 
525 Ibid, 137. 
526 Emily Barritt (n 68) 204. 
527 Ibid. 
528 Ibid 207. 
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Accordingly, the Escazú Agreement contains innovative provisions that reflect the 

challenges faced by the countries of the region, such as the protection of environmental 

defenders, and early and effective participation in decision-making.529 Other unique provisions 

enshrined in the Agreement concern the animating principles530, protection of persons in 

vulnerable situation531, capacity-building,532 cooperation,533 national implementation534 and 

the creation of a voluntary fund.535 

 

5.2.2 Persons and Groups in Vulnerable Situation 

The protection of persons and groups in vulnerable situation is one of the novelties introduced 

by the Escazú Agreement and is a reflection of a socioeconomic context peculiar to the History 

of the region. The definition of persons and groups in vulnerable situations stem from Article 

2, which states that:  

 
“Persons or groups in vulnerable situations” means those persons or groups that face particular 
difficulties in fully exercising the access rights recognized in the present Agreement, because of 
circumstances or conditions identified within each Party’s national context and in accordance with its 
international obligations.536 

 

The definition was left intentionally ambiguous, as a consequence of compromises taken as 

exchange for the dissident voices to agree on the adoption of a binding instrument.537 The fact 

that the circumstances or conditions that generate a situation of vulnerability are identified by 

each country might give rise to problems of interpretation in the application of the provision.538  

There are several instances throughout the Agreement in which a special obligation of 

protection of vulnerable persons or groups is imposed upon the signatory states, with the 

ultimate objective of facilitating the exercise of the access rights of persons and groups in 

vulnerable situation.539 Pursuant the general provisions of Article 4, paragraph 5 of the Escazú 

Agreement, “[e]ach Party shall ensure that guidance and assistance is provided to the public — 

 
529 Ferrucci (n 296) 12. 
530 Article 3, Escazú Agreement. 
531 Article 4, paragraph 5; Article 5, paragraphs 3, 4 and 17; Article 6, paragraph 6; Article 7, paragraph 14; Article 
8, paragraph 5 and Article 10, paragraph 2, subparagraph e, of the Escazú Agreement. 
532 Article 10, Escazú Agreement. 
533 Article 11, Escazú Agreement. 
534 Article 13, Escazú Agreement. 
535 Article 14, Escazú Agreement.  
536 Article 2, (e), Escazú Agreement. 
537 Pena and Hunter (n 310) 129-130. 
538 Ibid. 
539 See Article 4, paragraph 5; Article 5, paragraphs 3, 4 and 17; Article 6, paragraph 6; Article 7, paragraph 17; 
Article 8, paragraph 5 and Article 10, paragraph 2, subparagraph e of the Aarhus Convention.  
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particularly those persons or groups in vulnerable situations — in order to facilitate the exercise 

of their access rights.”540 

In the provision regarding the right to access to environmental information, the 

Agreement directly mentions indigenous and ethnic groups as a focus of protection as persons 

and groups in vulnerable situations.541  

 

5.2.2.1 Afro-Descendent Communities 

Latin America is a largely ethnically diverse region, with different levels of living conditions 

across the groups.542 The concept of race and ethnicity in the region reverberates the unique 

colonial history of the region.543 In most Latin American countries, ethnic or racial mixing has 

commonly taken place, which has dissolved ethnic boundaries to some level. Notwithstanding, 

it has not completely eliminated discrimination and marginalization.544 On the contrary, 

segregation is still a reality and it is conditioned by the colour of the skin, where the light-

skinned individuals are granted the more set of socioeconomic privileges.545  

In the Caribbean, however, a deeper social distance between the white population and 

the ethnic and Afro populations is the result of an actual physical isolation of both groups, due 

to the distinct nature of the colonization in the region.546 For instance, large estate owners in 

the Caribbean were part of a radically different colonial system than the plantation owners in 

most of Latin America. The large estate owners maintained a connection of identification with 

the English, which prevented them to foster a sense of national identity. On the other hand, in 

most colonies in Latin America, such connection was not common between large estate owners 

and Spain or Portugal.547    

The quilombola in Brazil are an ethnic group that deserves special attention from the 

authorities. Quilombos are the settlements that have originally been established by escaped 

Afro-Brazilian slaves. Geographical conditions of a continental country such as Brazil, with 

several uncharted territories, facilitated the sheltering of the quilombola and isolation from 

 
540 Article 4, paragraph 5, Escazú Agreement. 
541 Article 5, paragraph 4, Escazú Agreement. 
542 See James Minahan, Ethnic groups of the Americas: an encyclopedia (ABC-CLIO 2013). 
543 David De Ferranti, Francisco H.G. Ferreira, Guillermo E. Perry and Michael Walton, Inequality in Latin 
America: breaking with history? (The World Bank 2004) 78. 
544 Raúl L. Madrid, The Rise of Ethnic Politics in Latin America (Cambridge University Press 2012) 19-20. 
545 Ibid, 21. 
546 Ferranti, Ferreira, Perry and Walton (n 543), 80-81. 
547 Ibid. 
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their tormentors.548 After the abolition of slavery in Brazil in 1888, many of the remaining 

leaderships have attempted to legitimize the ownership of the quilombola lands, but with little 

success. It was not until the promulgation of the current Brazilian Constitution in 1988 that the 

remaining quilombola populations were granted the rights to their land.549  

With different names but similar history, other settlements found by escaped slaves are 

found in Latin America, such as the marronages in Haiti, the maroons in Jamaica and the 

pelenques in Cuba and Colombia.550 

The isolation that sheltered and protected the Afro-descendent communities before, 

now is the reason that hampers their participation in political decisions, including the 

environmental issues that affect them and their land directly. 

 

5.2.2.2 Indigenous Peoples 

The indigenous peoples are part of another ethnic group that deserve particular attention in any 

discussion conducted in Latin America and the Caribbean. Discrimination and violence have 

marked the History of the native people and ethnic groups in Latin America.551 In the last 

century, between 1900 and 1955, over eighty indigenous communities were completely 

annihilated due to disease, deculturation and physical violence.552 The most vulnerable groups 

are those in the way of access to natural resources such as rubber in the Amazon forest or 

mineral extraction.553 

 Environmental protection and the rights of these groups are found intertwined, which 

put the indigenous peoples in a particularly vulnerable position.554 The destruction of the 

natural environment means the removal of the conditions of life of those that directly depend 

upon the land for food, shelter and medicine.555 Additionally, the relationship of the indigenous 

with the land goes beyond economic dependence and is characterized by traits of cultural 

identity, shaping, in fact, their worldview.556  Protecting their human rights is a cornerstone to 

 
548 Adelimir Fiabani, Mato, palhoça e pilão: o quilombo, da escravidão às comunidades remanescentes (1532-
2004) (Expressão Popular 2012) 252-253. 
549 Ibid, 356-359. 
550 Ibid, 360. 
551 Samuel Totten, William S. Parsons and Robert K. Hitchcock, ‘Confronting Genocide and Ethnocide of 
Indigenous Peoples: An Interdisciplinary Approach to Definition, Intervention, Prevention, and Advocacy’ in 
Alexander Laban Hinton (ed), Annihilating difference; The anthropology of genocide (University of California 
Press 2002) 57. 
552 Ibid. 
553 Ibid. 
554 Grant (n 359) 65. 
555 Ibid. 
556 Ibid, 66. 
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protect their very right to exist,557 and acknowledging their right to interfere in environmental 

decision-making is providing them with the tools to effectively defend their land and culture.  

 Poverty and marginalization further aggravate the vulnerable position of indigenous 

peoples. Due to these factors and seclusion558, they are often excluded from environmental 

decision-making processes that would directly affect their lives.559 In that context, the Escazú 

Agreement represents an important landmark for the protection of the rights of participation of 

these people. Article 7, paragraph 15 reinforces that “[i]n the implementation of the present 

Agreement, each Party shall guarantee that its domestic legislation and international 

obligations in relation to the rights of indigenous peoples and local communities are 

observed.”560 

 

5.2.3 Environmental Human Rights Defenders 

Latin America is a particularly hostile region for human rights defenders.561 Accounts of 

atrocious violence against human rights defenders are, unfortunately, countless.562 Their 

opposition to the interests of powerful groups is not inconsequential, and especially 

environmental human rights defenders are defenceless in the absence of state protection.563  

In the Report “Integral Protection Policies for Human Rights Defenders”, the IACHR 

highlights the fundamental part that human right defenders play in society and its central 

importance in the protection of democratic systems and the rule of law in the Americas.564 

Pursuant to the Report, among human rights defenders those who are more often the target of 

violence are the environmentalists, especially when the issue concerns the land rights of 

indigenous, rural and afro-descendent communities.565 Indeed, the defenders of the 

environment, land rights and indigenous rights represent the most numerically expressive 

group in vulnerable situation and have amounted to 41% of the murders of defenders in the 

region in 2017.566   

 
557 Mauro Barelli, Seeking Justice in International Law; The significance and implications of the UN Declaration 
on the Rights of Indigenous Peoples (Routledge 2016) 120. 
558 Grant (n 359) 65. 
559 Ibid, 66. 
560 Article 7, paragraph 15, Escazú Agreement. 
561 See Global Witness Report “Defenders of the earth” (13 July 2017). Available for download at: 
https://www.globalwitness.org/en/campaigns/environmental-activists/defenders-earth/.  
562 For a few of those cases, see Neto (n 422) 28-30. 
563 IACHR, Integral Protection Policies for Human Rights Defenders (2017), p 30. 
564 Ibid, 11-13. 
565 Ibid, 31. 
566 Ibid, 31. 
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As human rights defenders carry out their work demanding the fulfilment of states 

obligations, they streamline all sorts of changes and progress in society. In doing so, they 

challenge great economic powers and become the target of state and non-state violence.567 

Protecting human rights defenders means also creating an environment where any member of 

society can feel safe enough to speak their voices and lend their efforts to the cause of human 

rights. Therefore, protecting the defenders is protecting the rights of an entire society. 

The Escazú Agreement has dedicated Article 9 to establish the obligation of parties to 

ensure protection to human right defenders in environmental matters. Additionally, Article 4, 

paragraph 6 establishes that “[e]ach Party shall guarantee an enabling environment for the work 

of persons, associations, organizations or groups that promote environmental protection, by 

recognizing and protecting them.” Natalia Gomez Pena and David B. Hunter argue that the 

provision represents the fourth pillar of the Agreement.568 

The Aarhus Convention has a similar provision in Article 3, paragraph 8, further 

explored in section 3.2, which covers the protection of persons exercising their rights 

guaranteed in the Convention. However, the specific protection of human right defenders in 

environmental matters and the scope of this right is unique to the Escazú Agreement, as a 

reflection to the particular circumstances in the Latin America and the Caribbean region.  

  

 
567 Ibid, 29. 
568 Pena and Hunter (n 310) 126-127. 
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6. Conclusion 
As outlined in chapter 1, the objectives of the thesis were to analyse and discuss participation 

rights and compare the provisions regarding participation rights in the Aarhus Convention and 

the Escazú Agreement. Also, to explore the extent to which the Escazú Agreement has taken 

inspiration from the application and incorporation of the Aarhus Convention, and to investigate 

whether the scope of the Escazú Agreement is broader, similar or more far-reaching than the 

one of the Aarhus Convention. 

This thesis has taken on the task to analyse and compare the rights of access to 

environmental information, public participation in environmental decision-making and access 

to justice in environmental matters and describe how they are protected at the international and 

the regional levels. At the international level, participation rights have not been directly 

guaranteed by a hard-law global instrument. However, at the regional level, important 

developments have led to the guarantee of participation rights, with the adoption of the Aarhus 

Convention and the Escazú Agreement. 

 Many provisions in the Escazú Agreement represent progress when compared to the 

Aarhus Convention such as the provisions that directly refer to the substantive right to a healthy 

environment. Furthermore, the addition of the protection to people and groups in vulnerable 

situations and the protection of human rights defenders in environmental matters showed that 

the Agreement was successful in reflecting the particular challenges faced by Latin American 

and Caribbean countries as well as the developments in international law regarding 

participation rights. Additionally, the Escazú Agreement have achieved more transparency 

with the provision that obliges parties to ensure the disclosure of environmental information 

held by private actors, and with the provision that include in the definition of competent 

authority those private entities that exercise public authority, perform public functions or 

receive public funding. 

 On the other hand, the negotiation process watered down some important provisions 

which diminishes the scope of the rights awarded by the Agreement. For instance, such is the 

case concerning the system of exceptions to the right of access to information pursuant Article 

5, paragraphs 5 and 6 of the Escazú Agreement. The conditioning of the implementation of the 

right to access of environmental information to domestic legislation gives parties a 

disproportionate amount of power and reduces the relevance of the Agreement. 

 Another important setback in the Escazú Agreement concerns its committee to support 

implementation and compliance, which cannot receive complaints from the public. The 

experience of the Aarhus Convention has proved that the possibility for members of the public 
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to lodge complaints against states for violation of their treaty obligations increases legitimacy 

and democracy.   

 Notwithstanding, because the Escazú Agreement has not yet entered into force, it is not 

possible to ascertain whether this instrument will become as important to the guarantee of 

participation rights in the Latin American and Caribbean region as the Aarhus Convention is 

in the UNECE region. The first COP meeting will be crucial to discussing important issues 

regarding implementation, and it has the potential to launch Escazú as a landmark within the 

field of international environmental law. 
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