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Útdráttur 

Markmið ritgerðarinnnar er að varpa ljósi á lagaleg úrræði er varðar almennan rétt til 

ferskvatns. Þó svo að réttur til ferskvatns sé ekki berlega orðaður í alþjóðlegum 

löggerningum, þá má túlka ýmis alþjóðleg lagaleg úrræði sem vísir að slíkum rétti. 

Málefni er varða ferskvatn það er aðgang að því sem og varðveislu þess, falla vel undir 

meginreglu sjálfbærrar þróunar í alþjóðlegum umhverfisrétti sem og undir meginreglur 

alþjóðlegra mannréttinda. Vatn er grundvallaratriði alls lífs hér á jörð, þar af leiðandi 

snerta málefni ferskvatns hin ýmsu svið alþjóðlega lagaumhverfisins.  

Ritgerðin skiptist í tvo hluta, sá fyrri sýnir fram á að ferskvatn sé í raun sameiginleg 

arfleið mannkynsins með tilliti til sjálfbærrar þróunar og annarra meginreglna í 

alþjóðlegum umhverfisrétti. Seinni partur ritgerðarinnar sýnir fram á að réttur til 

ferskvatns sé til samkvæmt orðanna hljóðan í hinum ýmsu alþjóðlegu löggerningum er 

varða mannréttindi. Markmið ritgerðarinnar er að sameina meginreglur alþjóðlegs 

umhverfisréttar og mannréttinda í rétt til ferskvatns, réttar er veitir öllum frjálsan aðgang 

að því sem og varðveislu þess fyrir komandi kynslóðir.  

Summary 

The rationale of this thesis is to put forth various legal measures concerning the right to 

freshwater. Albeit that the right to freshwater does not explicitly exist in international 

legal instruments, it can be argued by contextual interpretation that it is referred to it. 

Issues regarding freshwater that is an access to it as its preservation, apply to the principle 

of sustainable development in international environmental law as to principles regarding 

international human rights law. Water is essential for all life on earth, consequently issues 

regarding water do relate to various aspects of the international legal arena.  

The thesis is twofold, the former part exemplifies that freshwater is a common heritage of 

all humankind in considerations with sustainable development and other principles in 

international environmental law. The latter part puts forth the right to freshwater in a 

contextual interpretation of various international human rights legal instruments. The 

rationale is to unite the principles of international environmental law with international 

human rights law creating a right to freshwater, a right that grants all people an access to 

it and inter alia preserves freshwater for future generations.   

 



 

iii 

 

Acknowledgements 

I would like to thank my instructor, Pétri Dam Leifssyni for his dedication, 

encouragement and help throughout the process. I would also like to thank my friends 

and family for their love and support, especially my son Gabríel. 

 



 

iv 

 

 

 

 

 

 

 

 

 

 

 

 

 

The things which have the greatest value in use have frequently little or no value in 

exchange; and, on the contrary, those which have the greatest in exchange have 

frequently little or no value in use. Nothing is more useful than water: but still it 

will purchase scarce anything; scarce anything can be had in exchange for it.
1
 

 

 

 

  

                                                 
1
 Adam Smith, An Inquiry into the Nature andd Causes of the Wealth of Nations, 1776, in Andrew 

Skinner,, The Wealth of Nations 1970: 131-32. 
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1 Introduction 

 

Freshwater is one of earth‟s many natural resources, and it is imperative to all life on earth. 

Furthermore, it is inherent to human dignity and human rights; an access to freshwater is one 

of the fundamental human rights concerns today. Water resources are scarce in many 

countries especially in the developing countries in the South. A right to access freshwater 

means more than just securing present generations with an access to it, it also implies means 

to secure and sustain the resource for all , inter alia future generations.  

The concept of sustainable development found in international environmental law as in 

international human rights law does not merely establish a legal justification for a right to 

access freshwater; it contextually creates a right to it and implies that freshwater has to be 

sustained for future generations. Sustainable development is a well-known international 

concept, found in various international legal instruments relating to human rights, economics 

and environmental concerns. Even though the concept is not explicitly defined, it has become 

a significant factor in the development of international environmental law and as having 

greatly influenced third and fourth generation human rights.  

The most common definition of the concept was set forth in the Brundtland Report made in 

1987 by the World Commission on Environment and Development,
2
 chaired by the 

Norwegian Prime Minister, G.H. Brundtland.
3
 It defined sustainable development as: “The 

development that meets the needs of the present without compromising the ability of future 

generations to meet their own needs.”
4
 It is clear from the definition that it was more an aim 

than means to an end. This is the indispensable core of the concept, the furtherance of human 

development in harmonization with the needs of the environment and of future generations. It 

was further explained in the Brundtland Report that:  

In essence, sustainable development is a process of change in which the exploitation of 

resources, the direction of investments, the orientation of technological development, and 

institutional change are all in harmony and enhance both current and future potential to meet 

                                                 
2
 Hereinafter the WCED. 

3
 Antonio Cassese, 2005: 492. 

4
 Chapter 2 §1. Report of the World Commission on Environment and Development: Our Common Future, 4 

August 1987. Forty-Second Session, U.N. Doc. A/42/427 (1987). Also known as the Brundtland Report, from 

the WCED, http://www.un-documents.net/ocf-02.htm  

The whole original report can be accessed on http://www.worldinbalance.net/intagreements/1987-brundtland.php  

http://www.un-documents.net/ocf-02.htm
http://www.worldinbalance.net/intagreements/1987-brundtland.php
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human needs and aspirations.
5
 An access to freshwater is one of the fundamental human 

needs, and is therefore implied in the Report. Sustainable development is in fact a general 

concept and thus it seeks support in other various sub-principles, such as common but 

differentiated responsibilities, common heritage of humankind, equitable and reasonable 

utilization, and inter-generational equity. These sub-principles are becoming an integral part 

of the concept of sustainable development. They further define sustainable development and 

aid the aim as means to an end.  

Freshwater is becoming scarcer and in some countries it has almost run dry. Yet this natural 

resource is still overexploited, and ill- preserved, especially in the developing countries. It is 

estimated that around 90 percent of all wastewater still goes untreated into local water streams 

in the developing countries. It is also estimated that forty-seven countries are suffering from 

medium to high water stress,
6
 and that around five million deaths a year are caused by 

polluted water.
7
 Only 2.5 percent of overall water is freshwater, the usable portion of 

freshwater is even smaller, or about 0.01%.
8
 Bearing in mind the growing population of and 

our overexploitation of freshwater in order to survive, something is bound to give. The basic 

need for water is estimated to be about 50 litres per day per person, the exact amount further 

depending on factors such as the climate.
9
  

There are many wilful declarations and general resolutions, non-binding legal instruments and 

guidelines on the usage, preservation and access to freshwater, but there is a significant lack 

of concise, specific and legally binding instruments that would advance the preservation, 

usage and access to this common heritage. The international community has to address these 

concerns in a firmer manner and take measures that insure all with an access to freshwater. 

These measures already exist in current legal instruments relating to sustainable development 

and its sub-principles, they just need to be further advanced and put into force. 

Freshwater is a common heritage of humankind, water runs freely through territorial limits 

and between countries. If freshwater is to be further regulated it must be recognized as a 

common heritage of all humankind and not as a natural resource belonging to a specific 

territorial boundary. International environmental law tends to deal with freshwater 

                                                 
5
 Ibid. §15 The Report was welcomed by the GA Assembly in Report of the World Commission on Environment 

and Development, 11 December 1987, U.N. Doc. A/RES/42/187 (1987).  

http://www.un.org/documents/ga/res/42/ares42-187.htm 
6
 Organisation for Economic Co-operation and Development (OECD), Improving Water-Management-Recent 

OECD Experience: Executive Summary 1 (2003). http://www.oecd.org/dataoecd/19/3/2715072.pdf  
7
 Ibid. p. 4. 

8
 Antoinette Hildering, 2004: 417. 

9
 Ibid. p. 405. 

http://www.un.org/documents/ga/res/42/ares42-187.htm
http://www.oecd.org/
http://www.oecd.org/dataoecd/19/3/2715072.pdf
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protection
10

 mainly in areas regarding its overuse and pollution. It has mainly been produce as 

an ad hoc response to problems with particular rivers, lakes, and freshwater ecosystems, so 

preventative measures are lacking, current measures only come into existence after the 

damage has been done to a particular freshwater ecosystem.  

Decisions of the Permanent Court of International Justice
11

 and other international arbitral 

tribunals, the work of the International Law Committee
12

 and private organizations, such as 

the International Law Association
13

 have normally only addressed concerns relating to the use 

of freshwater and its contamination by pollution. There is a significant scarcity of general 

applicable and enforceable rules in international environmental law relating to freshwater 

management, except for in matters relating directly to pollution, with the exemption of 

pollution from so called diffuse rivers.
14

 That kind of pollution is hard to trace since the 

pollutants are transported into the water supply in an indirect way.
15

  

The thesis begins with an introduction of the concept sustainable development in order to 

explain and further exemplify its importance in relation to the right to access freshwater. The 

topic is then twofold, the former part establishes freshwater as a common heritage of all and 

epitomizes sub-principles that further support its preservation and thus its sustainability. The 

latter part exemplifies how the right to access freshwater already contextually exists in various 

international human rights legal instruments and thus further advocates legal justifications for 

the right to access freshwater.  

2 Sustainable Development 

 

The principle of sustainable development has evolved significantly since it first appeared in 

the Brundtland Report. In the World Charter for Nature
 16

 yet another important set of 

principles was established which involved further duties and rights necessary for 

environmental protection. In The Hague Declaration on the Environment
17

 the right to live in 

                                                 
10

 This includes international watercourses. 
11

 Hereinafter the PCIJ. 
12

 Hereinafter the ILC. 
13

 Hereinafter the ILA.  
14

 That is non-point source pollution. 
15

 Philippe Sands, 2000: 346-47. 
16

 See General Principles for further details. World Charter for Nature, 28 October 1982, Thirty-Seventh Session, 

U.N. GAOR, U.N. Doc. A/RES/37/7 (1982). http://www.un.org/documents/ga/res/37/a37r007.htm   
17

 §1 “The right to live is the right from which all other rights stem. Guaranteeing this right is the paramount 

duty of those in charge of all States throughout the world.”  

Hague Declaration on the Environment, The Hague, 11 March 1989, 28 I.L.M. 1308 (1989)  

http://www.nls.ac.in/CEERA/ceerafeb04/html/documents/lib_int_c1s2_hag_230300.htm  

http://www.un.org/documents/ga/res/37/a37r007.htm
http://www.nls.ac.in/CEERA/ceerafeb04/html/documents/lib_int_c1s2_hag_230300.htm
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dignity was furthermore expressed. Five years later, at the UN Conference on Environment 

and Development, the concept of sustainable development was adopted in various key 

products such as the Rio Declaration,
18

 the Climate Change Convention,
19

 the Biodiversity 

Convention
20

 and Agenda 21,
21

 this signifies the importance sustainable development has in 

matters concerning the environment.  

Since the principle is implicit in its articulation, it is expressed differently in various 

international legal instruments, although by comparing them contextually they are not so 

diverse. The Rio Declaration does not explicitly define the principle, but instead states in 

Principle 1 that: “Human beings are at the centre of concerns for sustainable development. 

They are entitled to a healthy and productive life in harmony with nature.”
22

 Principle 3 states 

that: “the right to development must be fulfilled so as to equitably meet developmental and 

environmental needs of present and future generations.”
23

 Therefore the concept of 

sustainable development in the Rio Declaration emphasizes upon human needs as their 

developmental needs in accordance with nature. Principle 4 further supports this notion by 

stating that in order to achieve sustainable development; environmental protection shall 

constitute an integral part of the development process.
24

  

In the Framework Convention on Climate Change, sustainable development is set forth both 

as a right and as an inspiration of parties involved.
25

 The FCCC refers to an economic 

development yet recognizes that sustainable development is an alternative to developmental 

concerns.
26

 Agenda 21 and the Kyoto Protocol
27

 do not further collaborate in explicitly 

                                                 
18

 The Rio Declaration refers to sustainable development in Principle 1, 4, 5, 7, 8, 9, 12, 20, 21, 22, 24 and 27. 

Rio Declaration on Environment and Development. Report of the United Nations Conference on Environment 

and Development, 47
th

 Sess. U.N. GAOR, U.N. Doc. A/CONF.151/26/Rev.1 (Vol.1) 31 I.L.M. 847 (1992). 

http://www.un.org/documents/ga/conf151/aconf15126-1annex1.htm  

The Declaration can be found on:  

http://www.unep.org/Documents.Multilingual/Default.asp?DocumentID=78&ArticleID=1163  
19

 United Nations Framework Convention on Climate Change, 9 May. 1992, 1771 U.N.T.S. 107, S. Treaty Doc. 

No. 102-38; U.N. Doc. A/AC.237/18 (Part II)/Add.1. Entered into force 1994.  

http://unfccc.int/resource/docs/convkp/conveng.pdf  
20

 The Convention is an international legally binding treaty, which has three main goals, that is the conservation 

of biological diversity, the sustainable use of its components and fair and equitable sharing of benefits from 

genetic resources. It is often considered as a key document regarding sustainable development. Convention on 

Biologial Diversity, 5 June 1992, 1760 U.N.T.S. 79. Entered into force 1993. http://www.cbd.int/doc/legal/cbd-

un-en.pdf  
21

 Agenda 21: Programme of Action for Sustainable Development, Forty-Sixth Session, U.N. G.A.O.R, U.N. 

Doc. A/Conf.151/26 (1992) http://www.un.org/esa/dsd/agenda21/  
22

 Supra, note 18, Principle 1. 
23

 Ibid. Principle 3.  
24

 Ibid. Principle 4. 
25

 Supra, note 19. By a contextual interpretation of the FCCC in whole, it is evident that sustainable development 

is set forth as a rights as well as an inspiration.     
26

 Ibid. Article 3.4. 

http://www.un.org/documents/ga/conf151/aconf15126-1annex1.htm
http://www.unep.org/Documents.Multilingual/Default.asp?DocumentID=78&ArticleID=1163
http://unfccc.int/resource/docs/convkp/conveng.pdf
http://www.cbd.int/doc/legal/cbd-un-en.pdf
http://www.cbd.int/doc/legal/cbd-un-en.pdf
http://www.un.org/esa/dsd/agenda21/
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defining the principle. Mar Campins-Eritja and Joyeeta Gupta in their writings state that: “The 

concept of sustainable development has become so “inescapable” that it is increasingly 

adopted by intergovernmental organisations as a general matrix to guide the achievement of 

their specific objectives.”
28

 

In the Gabcíkovo-Nagymaros Project case
29

, the International Court of Justice
30

 concluded 

that the concept of sustainable development was a mere concept.
31

 Judge Weeremantry on the 

other hand expressed in a Separate Opinion that the principle of sustainable development has 

a normative character as far as it comprises a principle which allows for the balancing 

between environmental concerns and concerns regarding economic development.
32

 He 

furthermore stated that: “The principle of sustainable development is thus a part of modern 

international law by reason not only of its inescapable logical necessity, but also by reason of 

its wide and general acceptance by the global community.”
33

 He also stated that sustainable 

development was seen as an erga omnes obligation.
34

 The ICJ in the Gabcíkovo-Nagymaros 

Project case explicitly addressed the concept of sustainable development more than twelve 

years ago. The verdict and especially Judge Weeremantry Separate Opinion have further 

strengthened legal justifications concerning the principle of sustainable development.  

The principle of sustainable development is today not just a mere concept; it has established 

itself as a legal principle interrelated with a number of various other sub-principles in the area 

relating to the law of sustainable development,
35

 and in the future these interrelations will 

further be recognized as constituting a general principle of international law. Current 

international law relating to the principle of sustainable development provides only the 

minimum standard for international co-operation, since it has to be economically competent, 

politically acceptable and respect other concepts such as States sovereignty and their right to 

self-determination.
36

  

                                                                                                                                                         
27

 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 10 December 1997 U.N. 

Doc. FCCC/CP/1997/7/Add.1. http://unfccc.int/resource/docs/convkp/kpeng.pdf  
28

 Mar Campins-Eritja and Joyeeta Gupta, 2004: 256. 
29

 Case Concerning the Gabcíkovo-Nagymaros Project (Hungary/Slovakia), Judgement 1997. I.C.J. Rep.7. 

http://www.icj-cij.org/docket/files/92/7375.pdf   
30

 Hereinafter the ICJ. 
31

 Supra, note 29. §140 “This need to reconcile economic development with protection of the environment is 

aptly expressed in the concept of sustainable development.”   
32

 Ibid. Separate Opinion of Vice-President Weeramantry, at p.88.  

 http://www.icj-cij.org/docket/files/92/7383.pdf   
33

 Ibid. p. 95. 
34

 Ibid. pp.117-118. 
35

 Mar Campins-Eritja and Joyeeta Gupta, 2004: 251. 
36

 Ibid. p. 252. 

http://unfccc.int/resource/docs/convkp/kpeng.pdf
http://www.icj-cij.org/docket/files/92/7375.pdf
http://www.icj-cij.org/docket/files/92/7383.pdf
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In order for sustainable development to fully prosper and to create more comprehensive and 

efficient means for international co-operation in relations to the access and sustainability of 

freshwater for all, these requirements have to be advanced in order to meet current and future 

needs of all in accordance with increasing globalization. Sustainable development truly 

aspires to unite harmoniously the needs of all with requirements concerning environmental 

protection. Sustainable development aims to ensure equitable and sustainable usage of natural 

resources in accordance with human needs. Freshwater is not just a natural resource, it is a 

vital element for all life forms, and therefore it is imperative that freshwater is considered as a 

fundamental concern in relation to sustainable development. 

3 Principles of Equity 

3.1 Equity 

Equity in general can be understood in the context of adapting law to particular circumstances 

or choosing between different interpretations of the law, filling in gaps, and as a reason for 

not applying unjust law.
37

 In the Diversion of Water from the Meuse case,
38

 Judge Hudson 

stated in an individual opinion that the principle of equity had been a part of international law 

for a long time.
 39

 The ICJ in the North Sea Continental Shelf case
40

 based the delimitation 

between the parties, “...in accordance with equitable principles...”
41

 The ICJ asserted in the 

Case Concerning the Continental Shelf that:  

The justice, of whom equity is an emanation, is not an abstract justice but justice 

according to the rule of law; which is to say that its application should display 

consistency and a degree of predictability; even though it also looks beyond it to 

principles of more general application.
 42

 

 

                                                 
37

 Malcolm N. Shaw, 2003: 99. 
38

 The Diversion of Water from the Meuse (The Netherlands v. Belgium), 1937, P.C.I.J, Series A/B No. 70-Series 

C No. 81. http://www.worldcourts.com/pcij/eng/decisions/1937.06.28_meuse/  
39

 Ibid. p.78. “The general principle is a sound one that reparation is “the corollary of the violation of the 

obligations resulting from an engagement between States”; and “it is a principle of international law, and even a 

general conception of law, that any breach of an engagement involves an obligation to make reparation.”   
40

 In this case the concept equity was used in order to exclude the use of the equidistance method in the particular 

circumstances. North Sea Continental Shelf, Judgment, (Federal Republic of Germany Denmark/Federal 

Republic of Germany/Netherlands) 1, I.C.J. Rep., p.3.  

http://www.icj-cij.org/docket/files/51/5537.pdf  
41

 Ibid. §§ 88-101 p.75 at the website. 
42

 Case Concerning the Continental Shelf (Libyan Arab Jamahirya/Malta), Judgment, 1985, I.C.J. Rep. 13. See 

p.30 on the website. http://www.icj-cij.org/docket/files/68/6415.pdf  

http://www.worldcourts.com/pcij/eng/decisions/1937.06.28_meuse/
http://www.icj-cij.org/docket/files/51/5537.pdf
http://www.icj-cij.org/docket/files/68/6415.pdf
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The concept of equity has therefore often been under dispute in international arbitration and 

relied upon to mitigate inequities. 
43

 The 1982 Law of the Sea Convention,
44

 Article 59 states 

that conflicts are to be resolved on the basis of equity and Article 74 again refers to an 

equitable solution of arguments. In the Case Concerning the Frontier Dispute
45

 the ICJ 

decided that the frontier line of the river Soum should divide the pool equally, thus relying 

upon the concept of equity.
 46

 

3.2 Equitable and Reasonable Utilization 

The concept of equitable and reasonable utilization emerged as a mean of dispute resolution 

between watercourse States, the principle of equitable and reasonable utilization is to be 

found in Article 5 of the UN Convention on the Law of the Non-Navigational Uses of 

International Watercourses.
47

 The Watercourses Convention is the result of more than 20 

years of work by the International Law Commission.
48

 The ILC relied on existing 

international law as it developed some new when drafting the Convention.
49

 In the 

Gabcíkovo-Nagymaros case, the ICJ referred to equitable and reasonable sharing of the 

resources of an international watercourse as a basic right.
50

 

Article 10 in the International Watercourse Convention states that: “In the absence of 

agreement or custom to the contrary, no use of an international watercourse enjoys inherent 

priority over other uses.”
51

 It is also stated that “in the event of a conflict between uses of an 

international watercourse, it shall be resolved with reference to articles 5 to 7, with special 

regard being given to the requirements of vital human needs.”
52

 The International 

Watercourse Convention recognises that an access to water must fall under the category of 

                                                 
43

 Malcolm N. Shaw, 2003:101. 
44

 Hereinafter the Law of the Sea Convention. The United Nations Convention on the Law of the Sea, 10 

December 1982, 1833 U.N.T.S. 3, 21. Entered into force 1994.   

http://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf  
45

 Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), 1986, I.C.J. Rep.633.  

http://www.icj-cij.org/docket/files/69/6447.pdf. 
46

 Ibid. The reference can be found on p. 100 on the website.  
47

 Hereinafter the Water Courses Convention. Convention on the Law of the Non-Navigational Uses of 

International Watercourses, 21 May 1997, U.N. Doc A/RES/51/229 (1997). Although it is not yet in force, this 

Convention is the only multilateral treaty in existence on fresh water, which applies worldwide.  

http://internationalwaterlaw.org  
48

 Hereinafter the ILC. Article 13.1(a) of the UN Charter provided the GA Assembly authority to establish the 

ILC as a permanent subsidiary organ in 1947. The ILC started its work on non-navigational uses of international 

watercourses in 1971. 
49

 Antoinette Hildering, 2004: 418. 
50

 Supra, note 29. §78., p. 54 on the website. “The suspension and withdrawal of that consent constituted a 

violation of Hungary's legal obligations... but that cannot mean that Hungary forfeited its basic right to an 

equitable and reasonable sharing of the resources of an international watercourse.”  
51

 Supra, note 47. Article 10.1. of the Water Courses Convention. 
52

 Ibid. Article 10.2.  

http://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://www.icj-cij.org/docket/files/69/6447.pdf
http://internationalwaterlaw.org/
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vital needs in particular in regards to human development. In the Statement of Understanding 

affixed to the Convention it determines inter alia vital human needs, by paying special 

attention to the need for an access to freshwater, which includes drinking water as water for 

food production.
53

 This shows dedication both to sustain fresh water supplies as to uphold 

human rights in regards to secure all the access to freshwater. 

3.3 Inter-Generational Equity 

The theory of inter-generational equity has been advanced to explain the optimum basis for 

the relationship between one generation and the next. The theory requires each generation to 

use and develop its natural and cultural heritage in such a manner that it can be passed on to 

future generations in no worse condition than it was received. Central to this idea is the need 

to conserve options for the future use of resources, including their quality and that of the 

natural environment.
54

 This theory is intrinsically related to the aims of sustainable 

development, combined they create a stronger legal justification for the right to access 

freshwater. 

In the Preamble to the International Convention for Regulation of Whaling,
55

 the interest of 

nations in safeguarding for future generations was recognized.
56

 This general perspective can 

also be found in the Stockholm Declaration of the United Nations Conference on the Human 

Environment
57

, which is responsible for the environment‟s protection and the earth‟s natural 

resources.
58

 The African Convention on the Conservation of Nature and Natural Resources is 

similar in its context although it explicitly refers to water as a natural resource.
 59

 Inter-

generational equity is overtly referred to in Principle 3 of the Rio Declaration, which provides 

for the right to development to be fulfilled “...so as to equitably meet developmental and 

environmental needs of present and future generations”
60

 and is re-iterated in the same terms 

                                                 
53

 Antoinette Hildering, 2004: 420. 
54

 Patricia Birnie and Alan Boyle, 2002: 89. 
55

 International Convention for the Regulation of Whaling, 2 December 1946, 161 U.N.T.S. 72.   

http://www.iwcoffice.org/commission/convention.htm  
56

 Ibid. “Recognizing the interest of the nations of the world in safeguarding for future generations the great 

natural resources represented by the whale stocks...” 
57

 Hereinafter the Stockholm Declaration. Declaration of the United Nations Conference on the Human 

Environment, 5-16 June 1972, U.N. Doc. A/Conf.48/14/Rev.1(1973). 

http://www.unep.org/Documents.Multilingual/Default.asp?DocumentID=97&ArticleID=1503  
58

 Ibid. For further insight see the Proclamation of the Declaration as Principle 1. and 2. 
59

 See for further explanation Article II and III (a) of the Convention. African Convention on the Conservation of 

Nature and Natural Resources, Algiers, 15. Sept. 1968.   

http://www.africa-union.org/root/AU/Documents/Treaties/Text/nature%20and%20natural%20recesource.pdf  
60

 Supra, note 18. 

http://www.iwcoffice.org/commission/convention.htm
http://www.unep.org/Documents.Multilingual/Default.asp?DocumentID=97&ArticleID=1503
http://www.africa-union.org/root/AU/Documents/Treaties/Text/nature%20and%20natural%20recesource.pdf
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in the 1993 Vienna Declaration and Programme of Action.
61

 Article 3(1) in the FCCC refers 

to inter-generational equity in considerations with decision making.
 62

 These conventions and 

declarations verify that several international instruments already contain the interests of future 

generations.  

Although future generations do not yet have a locus standi before international courts and 

tribunals, since there is a lack of theory in order to establish such a right, some advisory 

proceeding before the ICJ may be interpreted as involving generational responsibilities. All 

those cases involve the present generation litigating in respect of an offense of the past, rather 

than a future generation challenging those of the present.
63

 Moreover, in none of these cases 

has an international court specifically recognized the rights of future generations. In the 

Philippines Supreme Court in the case Minors Oposa v. Secretary of the Department of 

Environment and Natural Resources,
64

 plaintiffs seeking to challenge the grant of timber 

licences were held to have standing on behalf of themselves and future generations.  

In order to establish a locus standi for future generations before international courts or 

tribunals, the courts or the tribunals would have to be willing to judge on de facto in contrast 

to de jure. The theory already exists in various international instruments as in the Rio 

Declaration which overtly refers to the concept of inter-generational equity in Principle 3, and 

refers less implicitly to it in several other substantive provisions. The FCCC
65

 and the 

Biological Diversity Convention,
66

 imply that intra-generational concerns are now an element 

in the contemporary development of international environmental law. The theory does 

provide an essential reference point within which future impacts and concerns must be 

                                                 
61

 Article 11. “The right to development should be fulfilled so as to meet equitably the developmental and 

environmental needs of present and future generations...” Vienna Declaration and Programme of Action, U.N. 

Doc. A/CONF.157/23. 

http://www2.ohchr.org/english/law/pdf/vienna.pdf 
62

 Supra, note 19. Article 3.1 “The Parties should protect the climate system for the benefit of present and future 

generations of humankind, on the basis of equity and in accordance with their common but differentiated 

responsibilities and respective capabilities...”  
63

 See Certain Phosphate Lands in Nauru (Nauru v. Australia) (Preliminary Objections), 1992, I.C.J. Rep. 240.   

http://www.icj-cij.org/docket/files/80/6795.pdf  

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 I.C.J. Rep. 226.   

http://www.icj-cij.org/docket/files/95/7495.pdf  
64

 Page 14 on the website. “It may, however, be recalled that even before the ratification of the 1987 

Constitution, specific statutes already paid special attention to the “environmental right” of the present and future 

generations.” Minors Oposa v. Secretary of the Department of Environment and Natural Resources, 1993, the 

Supreme Court of the Philipines. Oposa et al. v. Fulgencio S. Factory, Jr. et al. (G.R. No. 101083) 

http://www.elaw.org/node/1343  
65

 Supra, note 19. As stated in the Preamble and in Article 3.1.  
66

 Supra, note 20. Although the Convention does not overtly refer to intra-generational concerns; contextual 

interpretation of it in regards to sustainable preservation for all humankind indcates such concerns. 

http://www2.ohchr.org/english/law/pdf/vienna.pdf
http://www.icj-cij.org/docket/files/80/6795.pdf
http://www.icj-cij.org/docket/files/95/7495.pdf
http://www.elaw.org/node/1343
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considered and taken into account by present generations as well as a process by which these 

and other concerns can be addressed.  

Inter-generational equity has mostly been referred to in accordance with the special needs of 

developing countries. In global environmental conventions such as the Vienna Convention for 

the Protection of the Ozone Layer
67

 and the FCC
68

 this takes the form of financial assistance, 

capacity-building and the principle of common but differentiated responsibility. The 

Biological Diversity Convention goes further by establishing a framework under which 

developing countries are entitled to a “...fair and equitable...” sharing of the benefits arising 

from the use of genetic resources found in their territory.
69

 Equity and equitable utilization are 

well-established general principles of international law; their use in an intra-generational 

context has yet to be further established. With time this theory could develop into a concept 

and further establish itself in international legal instruments and thus aim as a mean to end in 

regards to the right to access freshwater.  

3.4 Common but Differentiated Responsibilities 

The principles of common but differentiated responsibilities can be found in various UNCED 

documents as well as in instruments prior to them, e.g. in the General Agreement on Tariffs 

and Trade.
70

 The principle is formulated in Principle 7 of the Rio Declaration, which states 

that:  

States shall co-operate in a spirit of global partnership to conserve, protect and restore 

the health and integrity of the Earth‟s ecosystem. In view of the different 

contributions to global environmental degradation, States have common but 

differentiated responsibilities. The developed countries acknowledge the 

responsibility that they bear in the international pursuit of sustainable development in 

view of the pressures their societies place on the global environment and of the 

technologies and financial resources they command.
71

 

                                                 
67

 Hereinafter the Vienna Ozone Layer Convention. It is referred to in the Preamble and Articles 2(2) and 4(2). 

The Vienna Convention for the Protection of the Ozone Layer, 22 Mars 1985, 1513 U.N.T.S. 323. 

http://www.unep.ch/ozone/pdfs/viennaconvention2002.pdf  
68

 Supra, note 19. It is overtly referred to in the Preamble as in Articles 3.1., 3.2., 3.3., 4.1., 4.4., 4.5., 4.7. 
69

 Supra, note 20. See Article 1. 
70

 Hereinafter the GATT. See Part IV, Article XXXVI of the GATT (1947) for further explanation. General 

Agreement on Tariffs and Trade, 1994, 1867 U.N.T.S. 187. The original GATT (1947), 55 U.N.T.S. 194., is still 

in effect under the WTO framework, subject to the modifications of GATT 1994. The GATT (1994) 

http://www.wto.org/english/docs_e/legal_e/06-gatt.pdf   

GATT (1947) http://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf  
71

 Supra, note 18.  

http://www.unep.ch/ozone/pdfs/viennaconvention2002.pdf
http://www.wto.org/english/docs_e/legal_e/06-gatt.pdf
http://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf
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There can be no clearer definition of common but differentiated responsibilities than given 

above. It provides developing States with an instrument to emphasize on the development of 

their population, including their access to water and allocation to it. Nevertheless, it does not 

always go hand in hand the development of countries with the development of people. 

Johannesburg Plan of Implementation
72

 refers to the principle more than once. Paragraph 4 of 

the Johannesburg Plan, refers to good governance within each country and at the international 

level as an essential element for sustainable development. Paragraph 5 refers inter alia to the 

right to development as an essential element for achieving sustainable development. 

Paragraph 6 acknowledges the importance of ethics for sustainable development and refers to 

the ethics of Agenda 21 in particular.  

The FCCC also refers to common but differentiated responsibilities, it is stated that “...parties 

should protect the climate system for the benefit of present and future generations of 

humankind, on the basis of equity and in accordance with their common but differentiated 

responsibilities and respective capabilities. Accordingly, the developed country Parties should 

take the lead in combating climate change and the adverse effects thereof.”
 73

 

The principle of common but differentiated responsibilities is somewhat an articulation of the 

concept of equity, in the manner that countries are equitably made to bear the burden of 

environmental protection. The principle implies that the environmental degradation as well as 

resources to deal with it varies between countries. The principle has found suitable 

articulation in the Vienna Ozone Layer Convention,
74

 the Montreal Protocol on Substances 

that Deplete the Ozone Layer
75

 and as said above in the FCCC.
76

 Furthermore it has clearly 

provided that developed countries help the less developed countries with additional funding in 

order so they can guarantee the implementation of these treaties.  

In the field of sustainable development, international law-making that does not take notice of 

the principle of common but differentiated responsibilities cannot claim legitimacy.
77

 

                                                 
72

 Hereinafter the Plan of Implementation. Chapter I. Johannesburg Plan of Implementation of the World Summit 

on Sustainable Development, 5 Sept. 2002, U.N. Doc. A/CONF.199/20.  

http://www.un.org/esa/sustdev/documents/WSSD_POI_PD/English/POIChapter1.htm  
73

 Supra, note 19. Article 3.1.  
74

 Supra, note 67. The Preamble....“Taking into account the circumstances and particular requirements of 

developing countries...” Articles 2(2) and 4(2) of the Convention. 
75

 ...“taking into account... and bearing in mind the developmental needs of developing countries...”... 

“Acknowledging that special provision is required to meet the needs of developing countries...” The Montreal 

Protocol on Substance that Deplete the Ozone Layer, 16 Sept. 1987, S. Treaty Doc. No. 10, 100
th

 Cong., 1
st
 Sess. 

1; 26 I.L.M. 1550 (1987). See the Preamble. http://www.unep.org/OZONE/pdfs/Montreal-Protocol2000.pdf  
76

 Supra, note 19 Article 3.1. as an example. 
77

 Yoshiro Matsui, 2004: 96. 

http://www.un.org/esa/sustdev/documents/WSSD_POI_PD/English/POIChapter1.htm
http://www.unep.org/OZONE/pdfs/Montreal-Protocol2000.pdf
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Common but differentiated responsibilities is a principle of general nature in international 

law, it is based upon a merger of the concept of common heritage of humankind and the 

concept of equity.  

4 Common Heritage of Humankind 

The concept of common heritage refers either to all living and non-living resources of nature 

or to the entire global environment.
78

 The proclamation of certain areas as the common 

heritage of humankind brings forth a new form of a territorial regime. The Declaration of 

Principles Governing the Seabed and Ocean Floor
79

 states that the areas in question and its 

resources are the common heritage of humankind.
 
This was restated in the Law of the Sea 

Convention, explicitly in Articles 136 and 137,
80

 which states that no sovereign or other rights 

are to be recognised in relation to the area, and that exploitation of it must be conducted in 

accordance with the rules and structures found in the convention.
81

  

Another common heritage of humankind is the moon and other celestial bodies, this was 

established in the Agreement Governing the Activities of States on the Moon and Other 

Celestial Bodies
82

 and the Treaty on Principles Governing the Activities of States in the 

Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies.
83

 They 

recognize the common interest of all in the progress of the exploitation and use of outer space 

                                                 
78

 Patricia Birnie and Alan Boyle, 2002: 143. 
79

 §1 “ The sea-bed and ocean floor, and the subsoil thereof, beyond the limits of national jurisdiction 

(hereinafter referred to as the area), as well as the resources of the area, are the common heritage of mankind.” 

G.A. Res.2749 (XXV), Declaration of Principles Governing the Sea-Bed and the Ocean Floor, and the Subsoil 

Thereof, beyond the Limits of National Jurisdiction, 12 December 1970, G.A. Res. 2749 (XXV) U.N.GAOR, 

http://www.un-documents.net/a25r2749.htm  

Also see G.A. Res. 2750 (XXV), Reservation Exclusively for Peaceful Purposes of the Sea-Bed and the Ocean 

Floor, and the Subsoil Thereof, Underlying the High Seas Beyond the Limits of Present National Jurisdiction 

and Use of Their Resources in the Interests of Mankind, and Convening of a Conference on the Law of the 

Sea,17 December 1970, G.A. Res. 2750 (XXV) U.N.GAOR, 

http://www.un.org/documents/ga/res/25/ares25.htm  
80

 Supra, note 44. Article 136 “The Area and its resources are the common heritage of mankind.” Article 137 (1) 

“No State shall claim or exercise sovereignty or sovereign rights over any part of the Area or its resources, nor 

shall any State or natural or juridical person appropriate any part thereof...” Article 137(2) “All rights in the 

resources of the Area are vested in mankind as a whole...” 
81

 Malcolm N. Shaw, 2003:454. 
82

 Hereinafter the Moon Treaty. Article 4 (1) “The exploration and use of the Moon shall be the province of all 

mankind and shall be carried out for the benefit and in the interests of all countries, irrespective of their degree of 

economic or scientific development. Due regard shall be paid to the interests of present and future generations...”  

Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, 18. December 1979, 

1363 U.N.T.S. 21. http://www.unoosa.org/oosa/SpaceLaw/moon.html  
83

 Hereinafter the Outer Space Treaty. Article I “The exploration and use of outer space, including the Moon and 

other celestial bodies, shall be carried out for the benefit and in the interests of all countries, irrespective of their 

degree of economic or scientific development, and shall be the province of all mankind...” Treaty on Principles 

Governing the Activities of States in the Exploration and Use of Outer Space, including the Moon and Other 

Celestial Bodies 27 January 1967, 610 U.NT.S. 205.  http://www.unoosa.org/oosa/SpaceLaw/outerspt.html  

http://www.un-documents.net/a25r2749.htm
http://www.un.org/documents/ga/res/25/ares25.htm
http://www.unoosa.org/oosa/SpaceLaw/moon.html
http://www.unoosa.org/oosa/SpaceLaw/outerspt.html
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for peaceful purposes.
 
Similar to the concept of res communis these areas are incapable of 

national occupation. The principle of sovereignty is not applicable in terms of these areas, and 

they cannot be owned. Nevertheless, a regime which falls under the res communis concept, 

permits freedom of access, exploration and what is more important exploitation, an area that 

falls under the common heritage regime is strictly regulated in terms of exploration and 

exploitation.
84

 

The legal concept of the common heritage of humankind has still yet to be further established, 

the Moon Treaty has only the bare minimum of ratifications
85

 and the Law of the Sea 

Convention, has not been in force for long.
86

 The principle of the common heritage of 

humankind illustrates the special position of global commons and calls for an international 

administration thereof. The African Charter on the right to development,
87

 in Article 22 refers 

to the principle of the common heritage of humankind; so the principle does also exist at a 

national level.  

It is a shame that the principle of the common heritage of humankind is not incorporated in 

recent treaties, such as on climate change, biodiversity and in particular to freshwater 

resources. Instead there has been a tendency to refer to the principle of common concerns 

which by its articulation grants the international community less legal grounds for 

interventions in domestic affairs of countries, e.g. in areas relating to the right of access to 

freshwater.
88

 As Antoinette Hildering points out in her writings, water seems well suitable for 

being considered a common heritage of humankind; and bringing allocation of freshwater 

resources in line with sustainable development. Freshwater besides passing through various 

countries by means of international rivers, tends to travel across borders through a 

hydrological cycle that includes groundwater as lakes. Therefore it is quite obvious that 

sustainable use of water is a global issue which demands administration beyond that of a 

single state.  

Perhaps it would be a better approach in order to develop such an administration that States 

would share more of the burdens and benefits, as a common concern of humankind. A 

                                                 
84

 Malcolm N. Shaw, 2003:454. 
85

 The Moon Treaty entered into force July 1984, thirteen States have ratified it (1. Jan. 2008) and the Outer 

Space Treaty entered into force October 1967, 98 States have ratified it (1. Jan. 2008). 

http://www.unoosa.org/oosa/en/SpaceLaw/treatystatus/index.html   
86

 Law of the Sea Convention entered into force 16. Nov. 1994, 160 States have ratified it (1 Jan. 2010)  

http://www.un.org/Depts/los/reference_files/status2010.pdf 
87

 Hereinafter the African Charter. African [Banjul] Charter on Human and Peoples‟ Rights, 27 June 1981, OAU 

Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982).  

http://www.hrcr.org/docs/Banjul/afrhr.html     
88

 Antoinette Hildering, 2004: 424. 

http://www.unoosa.org/oosa/en/SpaceLaw/treatystatus/index.html
http://www.un.org/Depts/los/reference_files/status2010.pdf
http://www.hrcr.org/docs/Banjul/afrhr.html
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stronger awareness of the concept common heritage of humankind could inspire even further 

the involvement of the international community to provide all people access to water as a 

stronger awareness towards its sustainability. This would certainly not be easy as the 

international legal arena operates and exists today, concepts as sovereignty and territoriality 

cause complications in various manners. If freshwater resources were viewed as a common 

heritage of humankind within the international legal arena, those concepts would have to be 

altered drastically. 

It even could create an obligation for the developed countries which have enough freshwater 

supplies to share with countries less fortunate. The common heritage of humankind in 

considerations with its uncertainties, in particular to water allocation, does not perhaps exhibit 

its possibilities in the best way. “Water as such is not at the present often specifically 

classified as one of the issues the concept of the common heritage could be extended to.”
89

 

With time an increased necessity to manage water in a sustainable manner without 

compromising the free access to it, might inspire the international community to intertwine 

and further develop this concept in relations to sustainable development in particular to the 

right to access freshwater. Perhaps one day the global hydrological cycle will be regarded as a 

common heritage of humankind and furthermore as an integral part of sustainable 

development. Thus freshwater has to be recognized and accepted as a global good by the 

international community as a whole, establishing firmer obligations and duties upon it to 

provide all humankind with freshwater for generations to come in an equitable manner.  

4.1 Sovereignty over Natural Resources 

International law is based on the concept of the State.
90

 The State in its turn is based upon the 

concept of sovereignty, which proclaims the supremacy of the State as a legal person. 

Sovereignty itself is based upon the fact of territory, since without territory a legal person 

cannot exist as a State. The concept of territory consists of islands, islets, rocks, and reefs.
91

 

The extension of the sovereignty principle into environmental matters pre-dates the 

Stockholm Declaration, and is based upon the principle of permanent sovereignty over natural 

resources as formulated in various resolutions of the UN General Assembly frequently 

adopted after the year 1952.
92

  

                                                 
89

 Ibid. p. 425. 
90

 Malcolm N. Shaw, 2003:409. 
91

 Ian Brownlie, 2003:105. 
92

 G.A. Res.523 (VI), Integrated Economic Development and Commercial Agreements, 12 January 1952,  
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In the Island of Palmas Case
93

, Judge Huber stated that: “...sovereignty in relation to a portion 

of the surface of the globe is the legal condition necessary for the inclusion of such portion in 

the territory of any particular State.”
 94

 In the year 1962 the UN General Assembly adopted a 

significant resolution, which expressed the “right of the peoples and nations to permanent 

sovereignty over their natural wealth and resources must be exercised in the interest of their 

national development of the well-being of the people of the State concerned.”
95

 This 

resolution addressed matters concerning de-colonization, recognizing former colonies rights 

over their natural resources, such as freshwater. 

The Rio Declaration in Principle 2 states that nationals have the sovereign right to exploit 

their own resources pursuant to their own environmental and developmental policies, with the 

clause that they have to ensure that they do not harm the environment.
96

 This principle 

expresses not only a right belonging to the State, but also expresses such a right belonging to 

its nationals, that is a individual right.  

The complexity of balancing the concept of States sovereignty over freshwater when the 

resource is an international watercourse, is arguably implied in Article 5 of the Watercourses 

Convention, since watercourse States are entitled to utilize an international watercourse in 

their respective territories, inter alia in an equitable and reasonable manner.
 97

 International 

watercourses are systems of surface water and ground waters which are situated in more than 

one state.
98

 Normally such watercourses form a unitary whole and flow into a common 

terminus. The reference to an equitable and reasonable manner refers to the sub-principle of 

                                                                                                                                                         
G.A. Res. 523 (VI), U.N.GAOR, http://www.un.org/documents/ga/res/6/ares6.htm  

G.A. Res. 626 (VII), Right to Exploit Freely Natural Wealth and Resources, 21 December 1952, G.A.Res. 626 

(VII), U.N.GAOR, http://www.un.org/documents/ga/res/7/ares7.htm  

G.A. Res. 837 (IX), Recommendations Concerning International Respect for the Right of Peoples and Nations to 

Self-Determination, 14 December 1954, G.A. Res. 837 (IX), U.N.GAOR,  

http://www.un.org/documents/ga/res/9/ares9.htm  

G.A. Res. 1314 (XIII), Recommendations Concerning International Respect for the Rights of Peoples and 

Nations to Self-Determination, 12. December 1958, G.A. Res. 1314 (XIII), U.N.GAOR,  

http://www.un.org/documents/ga/res/13/ares13.htm  

G.A. Res. 1515 (XV), Concerted Action for Economic Development of Less Developed Countries, 15 December 

1960, G.A. Res. 1515 (XV), U.N.GAOR, http://www.un.org/documents/ga/res/15/ares15.htm   

G.A. Res. 1803 (XVII), Permanent Sovereignty over Natural Resources, 14 December 1962, G.A. Res. 1803 

(XVII), U.N.GAOR, http://www.un.org/documents/ga/res/17/ares17.htm  
93

 The Island of Palmas Case (or Mianga) (United States of America v. The Netherlands), Permanent Court of 

Arbitration, The Hague 4 April 1928, (Perm. Ct. Arb. 1928), 2 U.N. Rep. Intl. Arb. Awards 829). 

http://www.haguejusticeportal.net/Docs/PCA/Island%20of%20Palmas%20PCA%20PDF.pdf  
94

 Ibid. At page 8 on the website. 
95

 Supra, note 92. §1. G.A. Res. 1803 (XVII). 
96

 Supra, note 18. Article 2. 
97

 Supra, note 47. The Watercourses Convention. 
98

 Article 1(1) of the Convention on the Protection and Use of Transboundary Watercourses and International 

Lakes, 17 March 1992, 1936 U.N.T.S. 269. Also see Article 2 (a)and (b) of the Watercourses Convention. 

http://www.unece.org/env/water/pdf/watercon.pdf  

http://www.un.org/documents/ga/res/6/ares6.htm
http://www.un.org/documents/ga/res/7/ares7.htm
http://www.un.org/documents/ga/res/9/ares9.htm
http://www.un.org/documents/ga/res/13/ares13.htm
http://www.un.org/documents/ga/res/15/ares15.htm
http://www.un.org/documents/ga/res/17/ares17.htm
http://www.haguejusticeportal.net/Docs/PCA/Island%20of%20Palmas%20PCA%20PDF.pdf
http://www.unece.org/env/water/pdf/watercon.pdf
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sustainable development of equitable and reasonable utilization and therefore refers to both 

present and future generations of all humankind. 

Various disagreements have occurred in relations to international watercourses throughout 

history, in particular in regards to river basins.
99

 Customary international law has tried to 

develop rules with regards to the concept of equal riparian rights to international rivers. In the 

Case relating to the Territorial Jurisdiction of the International Commission of the River 

Oder,
100

 the Permanent Court noted that: 

...This community of interest in a navigable river becomes the basis of a common 

legal right, the essential features of which are the perfect equality of all riparian states 

in the user of the whole course of the river and the exclusion of any preferential 

privilege of any one riparian state in relation to the others.
 101

   

 

Sovereignty of States over its natural resources has been considered important in order for 

them to implement the right to access freshwater. However State‟s sovereignty over 

freshwater resources does not in itself guarantee people access to it. Attention is paid to the 

significance of water being used in the interest of the people of a State, for an example in the 

Declaration on Permanent Sovereignty over Natural Resources,
102

 as in Articles 2 and 7 of the 

Charter of Economic Rights and Duties,
103

 and in Article 21 in the African Charter.
 104

 Such 

requirements should be the qualifications of State‟s sovereignty over natural resources, such 

as freshwater,
105

 and that particular qualification could than further develop into an 

international co-operation amongst the global community, as a common heritage of all 

humankind. 

There are some legal hindrances in regards for freshwater to be considered as a common 

heritage of all humankind. It is stated in the Declaration on the Inadmissibility of Intervention 

                                                 
99

 Malcolm N. Shaw, 2003: 791-92. 
100

 Case relating to the Territorial Jurisdiction of the International Commission of the River Oder, 1929, P.C.I.J. 

Ser. A., No. 23, 1929. http://www.worldcourts.com/pcij/eng/decisions/1929.09.10_river_oder/   
101

 Ibid. The quotation can be found on p. 21 of the internet website. 
102

 Supra, note 92. G.A. Res. 1803 (XVII). 
103

 Article 7. “Every State has and shall freely exercise full permanent sovereignty, including possession, use and 

disposal, over all its wealth, natural resources...” Article 2 (1). “Every State has the primary responsibility to 

promote the economic, social and cultural development of its people. To this end, each State has the right and the 

responsibility to choose its means and goals of development, fully to mobilize and use its resources...” G.A. Res. 

3281 (XXIX), Charter of Economic Rights and Duties of States, 12 December 1974, GA Res. 3281(XXIX), U.N. 

GAOR, http://www.vilp.de/Enpdf/e162.pdf  
104

 Supra, note 87. Article 21(1). “All peoples shall freely dispose of their wealth and natural resources. This 

right shall be exercised in the exclusive interest of the people. In no case shall a people be deprived of it.”   
105

 Antoinette Hildering, 2004: 421-22. 

http://www.worldcourts.com/pcij/eng/decisions/1929.09.10_river_oder/
http://www.vilp.de/Enpdf/e162.pdf
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in the Domestic Affairs of States and the Protection of Their Independence and Sovereignty
106

 

that no State has the right to intervene, directly or indirectly, for any reason in the internal or 

external affairs of any other State. This was then reaffirmed in the Declaration of Principles in 

International Law Concerning Friendly Relations,
107

 with the stipulation that not only was 

such demonstration condemned, but they were held to be in violation of international law.
 108

 

In the Preamble to the Convention on the Prevention of Marine Pollution by Dumping of 

Wastes and Other Matter 
109

 it is recognized that States have in accordance with the Charter of 

the United Nations and the principles of international law, the sovereign right to exploit their 

own resources pursuant to their own environmental policies, as the responsibility to ensure 

that activities within their jurisdiction or control do not cause damage to the environment of 

other States or of areas beyond the limits of national jurisdiction.
 
Thus it is implied that the 

sovereign right of a State to exploit their natural resources is not an absolute right.  

In the Corfu Channel case
110

 the ICJ declared explicitly, that the alleged right of intervention 

was the manifestation of policy of force and that cannot be found a place in international law. 

In the General Assembly‟s resolution No. 63/201, this was again reaffirmed in regards to 

natural resources, in particular water resources, it also stressed the need for respect and 

preservation of territorial unity and territorial integrity.
 111

  

                                                 
106

 §1. G.A. Res. 2131 (XX), Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States 

and the Protection of Their Independence and Sovereignty, 21 December 1965, G.A. Res. 2131 (XX), 

U.N.GAOR,  

http://www.un.org/documents/ga/res/20/ares20.htm  
107

 Hereinafter the Declaration of Friendly Relations. G.A. Res. 2625 (XXV), Declaration on Principles of 

International Law Concerning Friendly Relations and Cooperation Among States in Accordance with the Charter 

of the United Nations, G.A. Res. 2625 (XXV), U.N.GAOR. Charter of the United Nations, 24 October 1970, 1. 

U.N.T.S. XVI, http://www.un.org/documents/ga/res/25/ares25.htm  
108

 Ibid. “Every State has the duty to refrain in its international relations from the threat or use of force against 

the territorial integrity or political independence of any State, or in any other manner inconsistent with the 
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An adequate balance between development and environmental protection is one of the main 

challenges facing the international community, and matters relating to freshwater are no 

exceptions. These challenges reveal the contradicting interests posed by the principle of States 

sovereignty and the need for international co-operation.
112

 Thus the concept of common 

heritage of humankind in reference to sustainable development has to prevail and the concept 

of State sovereignty has to recoil. 

4.2 Territorial Integrity 

Territorial integrity is interrelated to the concept of State‟s sovereignty. Principle 21 of the 

Stockholm Declaration is of particular importance. It specifies that, in addition to the 

sovereign right to exploit their own resources pursuant to their own environmental policies, 

States have “the responsibility to ensure that activities within their jurisdiction or control do 

not cause damage to the environment of other States or of areas beyond the limits of national 

jurisdiction.”
113

  

This was then reaffirmed in a comparatively diffident formulation in Principle 2 of the Rio 

Declaration, which nevertheless has had a great impact on the development of international 

environmental law.
114

 Principle 7 of the Rio Declaration emphasises that “States shall co-

operate in a spirit of global partnership to conserve, protect and restore the health and 

integrity of the Earth‟s ecosystem...” Therefore it refers to none explicit territorial integrities. 

Principle 13 of same Declaration applies to both national as international activities by stating 

that:  

States shall develop national law regarding liability and compensation for the victims 

of pollution and other environmental damage. States shall also co-operate in an 

expeditious and more determined manner to develop further international law 

regarding liability and compensation for adverse effects of environmental damage 

caused by activities within their jurisdiction or control to areas beyond their 

jurisdiction.
115
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According to Article 7 of the Watercourses Convention, watercourse States need to take all 

appropriate measures to prevent the causing of momentous harm to other watercourse 

States.
116

 The principle of limited territorial sovereignty and limited territorial integrity over 

international watercourses thus seems to affect State practice directly.  

According to the principle of State responsibility States are to be held accountable for 

breaches of international law, treaties or of customary international law, enabling an injured 

State to maintain a claim against a violating State, whether by diplomatic actions or by way of 

recourse to international mechanisms, as to international arbitration or to the ICJ. In the 

Chorzów Factory Case, the PCIJ affirmed this principle by stating: “a principle of 

international law that the reparation of a wrong may consist in an indemnity corresponding to 

the damage which the nationals of the injured State have suffered as a result of the act which 

is contrary to international law.”
 117

  

This principle has now established itself both as a customary law, as well as treaty law in 

international environmental law. Customary international law imposes numerous essential 

obligations upon States in the area of environmental protection. The idea of absolute 

territorial sovereignty is an abstract idea, in the realization of globalisation and international 

friendly relations, States are obliged to respect other State‟s rights in accordance with their 

own actions. This indicates that territorial integrity as a principle might be recoiling or at least 

being mitigated in the area of international environmental law.  

In the Island of Palmas Case, it was held that the concept of territorial sovereignty integrated 

an obligation to protect within the territory the right of other States.
 118

 A year later the 

judgment in the International Commission on the River Oder Case followed.
119

 This evidently 

indicates that the obligation to respect natural resources, in particular natural water resources 

have evolved with time, and are now considered by States as an international common legal 

obligation.  

In the Trail Smelter Arbitration, the Tribunal decided that under the principles of international 

law, no State had the right to use or permit the use of its territory in such a manner as to cause 

                                                 
116
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injury by fumes in or to the territory or the properties or person therein, when the case is of 

serious consequences.
120

 The ICJ reaffirmed this approach in the Corfu Channel Case, it 

emphasised that every State is obligated to “...not to allow knowingly its territory to be used 

for acts contrary to the rights of other States.”
121

  

Article 192 of the Law of the Sea Convention takes this approach even further by stating: 

“States have the obligation to protect and preserve the marine environment,” whilst Article 

194 notes that States shall take all measures necessary to ensure that activities under their 

jurisdiction and control are so conducted as not to cause damage by pollution to other States 

and their environment.
122

 Thus it is evident that the principle of State sovereignty is retreating 

in matters concerning water in especially in matters concerning water pollution in 

international environmental law.  

The decision made by the ICJ in the Request for an Examination of the Situation in 

Accordance with Paragraph 63 of the Nuclear Tests Case 1974 was “...without prejudice to 

the obligations of States to respect and protect the natural environment...” 
123

 A year later, in 

its Advisory Opinion to the UN General Assembly on the Legality of the Threat or Use of 

Nuclear Weapons,
 124

 the ICJ stated that: 

...the environment is not an abstraction but represents the living space, the quality of 

life and the very health of human beings, including generations unborn. The existence 

of the general obligation of States to ensure that activities within their jurisdiction and 

control respect the environment of other States or of areas beyond national control is 

now part of the corpus of international law relating to the environment.
125

 

 

Thus the principle of territorial integrity amongst States is a generally accepted principle in 

international law, and inter alia creates obligations amongst them to co-operate and respect 

each other; consequently the principle of territorial integrity is relevant to the principle of 

sustainable development. 
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4.3 The Right to Self-Determination 

The principle of self-determination merged from the concepts of nationality and democracy, it 

came into existence in key arrangements after the First World War.
126

 After World War II, the 

principle became a part of the UN Charter.
127

 Article 1(2) refers to the development of 

friendly relations amongst nations. The concept of friendly relations is based upon respect for 

the principle of self-determination and equal rights amongst nations. Article 55 again refers to 

friendly relations and self-determination of peoples; it also refers to a higher standard of 

living and development.
128

  

The UN General Assembly declared in the Declaration on the Granting of Independence to 

Colonial Countries and Peoples that: “all peoples have the right to self-determination; by 

virtue of that right they freely determine their political status and freely pursue their 

economic, social and cultural development.” 
129

 In the Western Sahara, Advisory Opinion, the 

ICJ referred to the Colonial Declaration as an “important stage” in the development of 

international law regarding non-self-governing territories.
130

  

The year 1966 the General Assembly adopted the International Covenants on Human 

Rights,
131

 with identical first articles, which declare inter alia the right to self-determination. 

They state that individuals shall be free to determine their political status, and that States are 

obliged to promote the right to self-determination and to respect it in harmony with the 

Charters provisions.
132

 Article 1(2) also states that all peoples may for their own ends, freely 

dispose of their natural wealth and resources, and that in no case may a people be deprived of 

its own means of subsistence
133

.  

In the Declaration of Friendly Relations,
134

 the principle of self-determination is reaffirmed; it 

refers to the virtue of the principle of equal rights and self-determination of peoples protected 

in the UN Charter. It also reaffirms that all peoples have the right to freely determine, without 
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external interference, their political status and to pursue their economic, social and cultural 

development, and that States have the obligation to respect that right. Over time, this principle 

has further established itself in regards to practice within the UN body, as a legal rule in 

international law. 
135

 The Declaration referred to the colonial situation and noted that 

incapacity of peoples to alien suppression, exploitation and domination, constituted a breach 

of the principle.  

In the Case Concerning East Timor, self-determination was noted to have a role within the 

context of the area in relation to State‟s permanent sovereignty over their natural resources 

and for its preservation. 
136

 The ICJ also stated that “Portugal‟s assertion the right of peoples 

to self-determination, as it evolved from the Charter and from the United Nations practice has 

an erga omnes character, is irreproachable.”
137

 It also stated that the right of peoples to self-

determination “is one of the essential principles of contemporary international law.” 
138

 

There are not many judicial discussions in relations to the right to self-determination; those 

existing mostly focus upon the Legal Consequences for States of the Continued Presence of 

South Africa in Namibia 
139

 and the Western Sahara Opinion.
140

 The ICJ accentuated in the  

Namibia Opinion that “the subsequent development of international law in regard to non-self-

governing territories as enshrined in the Charter of the United Nations made the principle of 

self-determination applicable to all of them.” 
141

 The Western Sahara Opinion reaffirmed this 

position.
142

  

In the Reference re Secession of Quebec case,
143

 the Supreme Court of Canada dealt with the 

right to self-determination, as to whether there existed such a right in international law. The 

Court concluded that the principle of self-determination “has acquired a status beyond 

convention and is considered as a general principle of international law.”
144

 It also stated that 

“...international law expects that the right to self-determination will be exercised by peoples 

                                                 
135

 Malcolm N. Shaw, 2003: 226-227. 
136

 §19.p. 12 on the internert resource. Case Concerning East Timor (Portugal v. Australia), Judgement, 1995, 

I.C.J. Rep. 90, http://www.icj-cij.org/docket/files/84/6949.pdf  
137

 Ibid. §29 at p.16 on the website. 
138

 Id. 
139

 Hereinafter the Namibia Opinion. Legal Consequences for States of the Continued Presence of South Africa 

in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 

1971, I.C.J. Rep. 16, http://www.icj-cij.org/docket/files/53/5595.pdf  
140

 Supra, note 130. 
141

 Supra, note 139 § 52 p. 19 on the website. 
142

 Supra, note 130 § 54 p. 23 on the website. 
143

 Reference re Secession of Quebec, [1998] 2.S.C.R.  

http://scc.lexum.umontreal.ca/en/1998/1998scr2-217/1998scr2-217.html  
144

 Ibid. §114. 

http://www.icj-cij.org/docket/files/84/6949.pdf
http://www.icj-cij.org/docket/files/53/5595.pdf
http://scc.lexum.umontreal.ca/en/1998/1998scr2-217/1998scr2-217.html


 

23 

 

within the framework of existing sovereign States and consistently with the maintenance of 

the territorial integrity of those States...” 
145

  

5 Human Rights in Context with Sustainable Development 

5.1 Right to Water 

The true definition and meaning of the concept a right is controversial and is often succumbed 

to jurisprudential debate. Some rights are intended to be enforceable through binding 

commitments, while others merely designate an aim or a goal.
146

 The concept of human rights 

has grown considerably after World War II, it is now an established legal term, human rights 

are now intertwined into various aspect of our life, and will develop and progress even further 

with time. The 1948 Declaration of Human Rights
147

 paved the way for the ICCPR and the 

ICESCR. Human rights as the right to food, the right to a decent environment, the right to 

development are commonly referred to as third generation human rights, consisting of civil 

and political rights and consequently economic, social and cultural rights.
148

  

The right to access fresh water is relatively new; it is based upon human rights and further 

supported by the principle of sustainable development and its sub-principles. A right of access 

to water is affirmed in the Report of the United Nations Water Conference, Mar del Plata.
149

 

Water was recognised as a right, declaring that ...all people have the right to drinking water in 

quantities and of quality equal to their basic needs...”
150

 Later on this Plan led to the 

                                                 
145

 Supra, note 143 §122. 
146

 Malcolm N. Shaw, 2003: 247-48. 
147

 Hereinafter the UDHR. G.A. Res. 217A (III), Universal Declaration of Human Rights, 10 December 1948, 

G.A., Res. 217 (III), U.N. Doc A/810 at 71 (1948), U.N.GAOR, http://www.un.org/en/documents/udhr/ 
148

 Patricia Birnie and Alan Boyle, 2002: 92. See also §5 “All human rights are universal, indivisible and 

interdependent and interrelated. The international community must treat human rights globally in a fair and equal 

manner, on the same footing, and with the same emphasis...” Vienna Declaration and Programme of Action, 25 

June 1993, U.N. Doc. A/CONF.157/23; 32 I.L.M. 1661 (1993),  

http://www2.ohchr.org/english/law/pdf/vienna.pdf   
149

 Hereinafter the Mar del Plata Report. Report of the United Nations Water Conference, Mar del Plata, 14-25 

March 1977, U.N. Doc. E/CONF.70/29. http://data.iucn.org/dbtw-wpd/html/EPLP-051-water-human-

right/II.%20Does%20international%20law%20recognise%20a%20human%20right%20to%20water.html  
150

.Ibid. Another example can be found in the 1999 Protocol on Water and Health to the 1992 UNECE 

Convention on the Protection and Use of Transboundary Watercourses and International Lakes.17 June 1999, 

MP.WAT/2000/1EUR/ICD/ECHO020205/FIN, Entered into force 4 August 2005. 

In Article 4 of the Protocol Parties are to take measures in order to, e.g. ensure adequate supplies of wholesome 

drinking water and adequate sanitation. 

http://www.unece.org/env/documents/2000/wat/mp.wat.2000.1.e.pdf  

See also Supra, note 21 Chapter 18 on further information on drinking water supplies and sanitation, under 

“Basis for action.” 

http://www.un.org/en/documents/udhr/
http://www2.ohchr.org/english/law/pdf/vienna.pdf
http://data.iucn.org/dbtw-wpd/html/EPLP-051-water-human-right/II.%20Does%20international%20law%20recognise%20a%20human%20right%20to%20water.html
http://data.iucn.org/dbtw-wpd/html/EPLP-051-water-human-right/II.%20Does%20international%20law%20recognise%20a%20human%20right%20to%20water.html
http://www.unece.org/env/documents/2000/wat/mp.wat.2000.1.e.pdf


 

24 

 

International Drinking Water Supply and Sanitation Decade.
151

 The year 2003 was 

proclaimed as the International Year of Freshwater
152

 by the UN General Assembly.  

Despite all these efforts, more than one billion people do not have access to sufficient and 

clean drinking water and about three billion people have no access to adequate sanitation.
153

 

The significance of freshwater for sustainable development was fully recognized the year 

2002 at the World Summit on Sustainable Development in Johannesburg.
154

 One of the 

Summits key commitments is to halve, by the year 2015, both the number of people without 

access to safe drinking water and the number of people who do not have access to basic 

sanitation.
155

  

Even though the commitments emphasise the importance to access freshwater by States, there 

is still a lack of legally binding instruments that can enforce these rights. There is a 

moderately well-developed body of international rules in regards to preventative measures 

relating to pollution in fresh water, measures regarding rivers, lakes, groundwater and 

reservoirs, set forth in bilateral and regional treaties. 

However, there is still a scarcity of international legal instruments such as treaties on matters 

concerning access and sustainability of freshwater.
156

 The existing rules have emerged for a 

geographical and political reasons, since nearly one-half of the world‟s river basins are shared 

by two or more countries, which have called for international law in accordance with concepts 

as friendly relations and State‟s sovereignty over natural resources. Although these basins 

encompass merely about three percent of the overall volume of water on the entire planet, 

they do provide the vast majority of fresh water used in the world. 

Although there is no explicit or definite right to water, in any of the above mentioned 

international legal instruments, this right is becoming more accepted and acknowledged by 

the international community and the UN bodies. The Committee on Economical, Social and 

Cultural Rights in its General Comment,
157

contributed greatly to the principle of right to 
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water, it acknowledged the right to water as a human right, therefore States have to arrange 

this right in reporting procedures on economic, social and cultural rights. The Comment does 

not merely determine the right to water, it additionally intricate obligations upon States to 

protect, respect and implement the right to water.
158

  

In the Comment it is stated that: “Water is a limited natural resource and a public good 

fundamental for life and health. The human right to water is indispensable for leading a life in 

human dignity. It is a prerequisite for the realization of other human rights...”
159

 In 

continuance it is stated in Paragraph 2 that everyone is entitled to water, which is to be, 

acceptable, safe, accessible, sufficient and affordable.  

The interrelations between the right to water and other human rights is identified in the 

Comment, the right to water is interrelated to the right to the highest attainable standard of 

health, stated in Article 12 of the ICESCR;
160

 and the right to an adequate standard of living 

found in Article 11 of the ICESCR.
161

 In the allocation of water, it states priority for the right 

to water in personal and domestic uses, as well as it states that water resources are entailed in 

measures that deal with starvation and disease control. Measures which are necessary if the 

States are to fulfil core obligations of the above mentioned human rights.
162

  

What is unique in the Comment is found in paragraph 11: “Water should be treated as a social 

and cultural good, and not primarily as an economic good.”
163

 This shifts the emphasis of 

waters economical value to its real value, which is its worth to the sustainable development of 

all humankind. It also states that the right to water must be sustainable, and bear in mind 

present and future generations.
164

  

This supports that the right to access water is becoming more established and acknowledged 

by the international community. Albeit little or no law exists in this area, water holds a very 

special position in the international legal arena. It is interrelated with economics; business; the 

environment; human rights; humanitarian law as in ensuring that water supplies necessary for 

survival are in principle not attacked.
165

 What is lacking is a further development of the 
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concept; that is that the concept has to become a fully manifested human- and environmental 

right, creating a legal principle which entails more than wilful declarations and comments. 

5.2 Right to Life 

The right to life has been proclaimed as a non-derogated right.
166

 In various human rights 

instruments it is proclaimed that even in times of war or other public emergencies that the 

right cannot be derogated from.  

The right can be found in the ICCPR, Article 6(1) states that “every human being has the 

inherent right to life...” It further continues to proclaim that the “...right to life shall be 

protected by law...” and that “...no one shall be arbitrarily deprived of his life.”
167

 In the 

Proclamation to the Stockholm Declaration the environment was noted as “essential to...the 

enjoyment of basic human rights-even the right to life itself.” While Principle 1 states that: 

“Man has the fundamental right to freedom, equality and adequate standard conditions of life, 

in an environment of a quality that permits a life of dignity and well-being...”
168

 

The fact that human rights are categorized in such a manner creates a hierarchy of rights, 

which places rights that cannot be derogated from as the most significant ones. It is 

noteworthy that Indian Jurisprudence acknowledges that the right to life includes a right of 

access to water, and therefore establishes a right to drinking water.
169

 Expectantly will the 

interrelations between third generation‟s rights such as the right to access water and the right 

to life become more dependent upon each other and acknowledged by the international 

community.  

5.3 Right to Health 

The ICESCR in Article 12 states that everyone has the right to the enjoyment of the highest 

attainable standard of physical and mental health. That can be interpreted to mean that a 

standard requires an access to water, since water is crucial in disease prevention and 

maintenance of good health. In the Convention on the Rights of the Child, it is stated in 
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Article 24 that a life in health requires a minimum of access to water, in order for a child to 

enjoy the highest attainable standard of health.
170

 This article obligates States to combat 

diseases and malnutrition, which implies an access to a clean drinking water.  

Another international instrument that proclaims the right to health within the soft law category 

is the Rio Declaration, which states: “human beings are at the centre of concerns for 

sustainable development. They are entitled to a healthy and productive life in harmony with 

nature.”
171

 This article also indicates the preservation of nature inter alia freshwater. This 

principle enshrines the part sustainable development truly has in the international legal arena; 

it is a principle of human concerns which aims for the development of all humankind in 

harmony with nature and its natural resources. This harmony will not be easy to obtain nor 

maintain, still it is the aim of sustainable development.  

The right to health has to include the right to adequate drinking water and sanitation facilities.  

It is a well known fact that everyday thousands of people die because of the deprivation of 

clean drinking water and sanitation. These people are in fact deprived of a non-derogated 

human right, the right to life in correlation with the right to health as well as the right to 

development, this mass violation of human rights needs to be further addressed and regulated 

by the international community.  

In the Plan of Implementation
172

 the interrelations between a healthy life and access to water 

is proclaimed, it states inter alia that an increase of access to sanitation is necessary, in order 

to improve human health. That calls for further prioritizing, in regards to freshwater and 

sanitation into international sustainable development strategies and poverty reduction 

strategies, which would have direct legal affect upon national strategies.
173

 Hopefully, this 

will further develop in future international legal instruments that deal with the above 

mentioned rights, since they are in fact all intertwined and are conditionally dependent upon 

each other. 
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5.4 Right to an Adequate Standard of Living 

Article 25(1) of the UHDR states: “Everyone has the right to a standard of living adequate for 

the health and well-being of himself and of his family, including food...security in the event 

of...sickness...or other lack of livelihood in circumstances beyond his control.”
174

  

Although water is not articulated in this article, it can be interpreted that food includes water. 

Also that the right to security from sickness at least indicates an access to it, a further 

justification for right to access water is found in the clause regarding the lack of livelihood, 

people who are deprived of freshwater live in circumstances where the lack is beyond their 

control.  

Article 11(1) of the ICESCR states: “...States Parties to the present Covenant recognize the 

right of everyone to an adequate standard of living for himself and family, including adequate 

food...and to the continuous improvement of living conditions...”
175

 Although there is again 

no explicit reference made to water in this article either, water is implicitly implied since 

adequate standard of living could never be obtained without a minimum access of water at 

least.
176

 

Other international legal instruments deal with the standard of living. In the Convention on 

the Elimination of All Forms of Discrimination against Women, article 14.2(h), states that 

water supply and sanitation are a part of adequate living conditions.
 177

 In the Preamble of the 

UN Charter, reference to better standards of life is expressed as the aim to promote social 

progress in larger freedoms.
178

 Principle 5 of the Rio Declaration states that all people and 

States are to co-operate on the eradication of poverty as an indispensible requirement for 

sustainable development in order to decrease the inequalities in standards of living and to 

better meet the needs of the majority of the world.
179

  

In the Plan of Implementation, the right to an adequate standard of living is emphasised in 

regards to poverty eradication and within the context of food security and food safety. 
180

 The 

right to an adequate standard of living is well established in international law, without a doubt 

through correlation to the right to life and the right to health. 

                                                 
174

 Supra, note 147. 
175

 Supra, note 131. 
176

 Antoinette Hildering, 2004: 414. 
177

 Hereinafter the CEDAW. Convention on the Elimination of All Forms of Discrimination against Women, 

New York, 18 December 1979, 1249 U.N.T.S. 13. http://www.un.org/womenwatch/daw/cedaw/ 

http://www2.ohchr.org/english/law/cedaw.htm  
178

 Supra, note 127. 
179

 Supra, note 18. 
180

 Supra, note 72 §§38- 40, referring as well to the Millenium Declaration which is target to halve by the year 

2015 the world„s porportion of people who suffer from hunger. 

http://www.un.org/womenwatch/daw/cedaw/
http://www2.ohchr.org/english/law/cedaw.htm


 

29 

 

5.5 Right to Development 

Human rights are not articulated in international environmental instruments. The right to 

development is presented as a counter-position to environmental protection in order to 

balance the needs of the environment with developmental goals.
181

 This insertion of human 

rights into the environmental discourse is important since human beings are an integral part of 

the environment. Human rights treaties which apply worldwide do not enclose an unequivocal 

right to development, albeit it can be found in various instruments.  

The Declaration on the Right to Development proclaims that the right to development is an 

inalienable human right.
182

 Article 8 of the DRD provides that: “States should undertake, at a 

the national level, all necessary measures for the realization of the right to development and 

shall ensure, inter alia, equality of opportunity for all in their access to basic resources...”
183

 

By interpretation of Article 8 of the DRD, the persistent conditions regarding 

underdevelopment of people without access to essentials such as water are demoted as a mass 

violation of human rights. In the African Charter
184

 the right to development is also 

proclaimed.  

The Rio Declaration in Principle 3 states: “The right to development must be fulfilled so as to 

equitably meet developmental and ecological needs of present and future generations.”
185

  

Here we also see a reference to the concept of equitably and reasonable utilization, in regards 

to developmental needs of present and future generations, which predisposes the concept of 

sustainable development as well. This is the first occasion where the international community 

has fully endorsed the concept of the right to development. 

Access to water in the Plan of Implementation,
186

 is primarily dealt with under chapter II on 

poverty eradication and under chapter IV on the protection and management of the natural 

resource base of economic and social development. The Plan of Implementation asserts the 

relationship between developments in regards to water availability. It emphasis that: “Peace, 

security, stability and respect for human rights and fundamental freedoms, including the right 
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to development...are essential for achieving sustainable development and ensuring that 

sustainable development benefits all.”
187

  

Agenda 21 states that: “The extent to which water resources development contributes to 

economic productivity and social well-being is not usually appreciated, although all social and 

economic activities rely heavily on the supply and quality of freshwater...” 
188

 In other words, 

water is essential for humans to prosper, and the cost of ensuring people an access to fresh 

water is a cost of common concerns to the international community, it is an integrated part of 

sustainable development of freshwater.  

The right to water, in particular the right to its access cannot be considered otherwise than a 

vital condition in the fulfilment of the right to development, and the right to development in 

turn envisages other various human rights in this area.
189

 The right to development in 

accordance with the principles of sustainable development can further strengthen the right to 

access freshwater as play an important role in its sustainability.  

5.6 Right to Self-Determination 

The right to self-determination has been viewed above, yet it is necessary to further articulate 

it in regards to human rights. Article 1 in the ICCPR and the ICESCR expresses the right to 

self-determination.
190

 It states that people have the right to freely dispose of their natural 

resources. It also states that people can in no case be deprived of its own means of 

subsistence; which indicates that people cannot be deprived of freshwater.
191

 Therefore 

through a broad interpretation of the Covenants, it can be argued that customary international 

law already includes the right to water, albeit in an incomplete manner.  

Again in the Declaration of Friendly Relations,
192

 the concept of self-determination is 

expressed, it refers to the virtue of equal rights and self-determination, and that all people 

have the right to freely pursue their economical, social and cultural development, and that 

States have to respect that right. Therefore the concept of self-determination does not only 

apply to States but also as an individual right belonging to all people. The right to self-

determination emerged as an ideology after the decolonisation, the question is whether this 

right, has an application beyond colonial context. We have the Declaration of Friendly 
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Relations; the ICCPR and the ICESCR, which have led to other international instruments in 

relation to self-determination.  

The Helsinki Act
193

 refers to “the principle of equal rights and self-determination.” It also 

states that: “All peoples have the right, in full freedom, to determine, when and as they wish, 

their internal and external political status, without external interference, and to pursue as they 

wish their political, economic, social and cultural development.”
194

 The African Charter 

stipulates in Article 20 that “all peoples shall have the right to existence. They shall have the 

unquestionable and inalienable right to self- determination...”
 195

 So in order to exist, they 

shall have a right to water. The Human Rights Committee issued a General Comment on 

Article 1 of the ICCPR, it underlined that the realization of this particular right was “...an 

essential condition for the effective guarantee and observance of individual human rights...”
196

 

For that reason it is obvious that the right to self-determination is evolving, shifting its 

emphasis from being a right mainly belonging to States to becoming an individual right of all 

humankind. The right to self-determination is an essential principle in regards to the right to 

access freshwater and sustainable development of all humankind. 

6 Conclusions 

Many consider the management of freshwater to be the biggest environmental challenge 

facing the international community, mostly because of pollution and its overuse. A lack of 

freshwater has led to serious health problems and deaths of billions of people, which makes 

this a major human rights concern as well as an environmental concern. The international 

community has to set the framework according to which international standards can be further 

developed in an effective and practical manner.   

Freshwater is today subject to a range of bilateral and regional agreements which specifically 

address its use and protection from contamination by pollution. Apart from these principles 

and rules of international law, there is a scarcity of similar principles and law relating to the 

access of freshwater as its sustainability. International environmental law as international 

human rights law is constantly progressing and evolving in accordance with present needs of 

the environment and humankind. The first step has been taken in matters concerning the 
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management of freshwater resources, on which further development might be constructed 

upon.  

In the past the main focus was the development of co-operative international arrangements to 

govern the use of freshwater; more attention is now being paid to its conservation. Recent 

treaties such as the Watercourses Convention reflect the widely held view that States are no 

longer entitled to allow activities to take place which cause significant pollution to shared 

freshwater resources.  

Water quality issues have been articulated on Continents that have made heavy use of their 

waters when pollution of certain rivers seems to reach the point of no return.
197

 Currently 

some efforts to restore rivers have been undertaken, and are surely bound to continue in a 

more organized manner in the future. The Water Framework Directive
198

 adopted by the 

European Union is an attempt to implement integrated water management in Europe. 

Hopefully it will pave the way in matters concerning freshwater management.  

It is clear that rules that establish general standards and obligations including those 

established by customary law, are inadequate. Existing rules and principles have to be further 

developed and somewhat altered in order to address the concerns relating to freshwater.
199

 

These concerns must be addressed in a global manner with effective and forcible measures, 

since freshwater is a common concern of all humankind. The Stockholm Declaration, in 

Principle 24 notes that: “international matters concerning the protection and improvement of 

the environment should be handled in a co-operative spirit...”
200

 Principle 7 of the Rio 

Declaration underlines that “States shall co-operate in a spirit of global partnership to 

conserve, protect and restore the health and integrity of the Earth‟s ecosystem...”
201

  

Principle 13 of the Rio Declaration, further expresses the need for national and international 

activities in this legal arena.  

Environmental law in regards to freshwater has to shift from being merely guiding principles 

into international general applicable principles and law. The Watercourses Convention has not 

yet entered into force. Activities which damage international rivers and other freshwaters are 

subject to the general principles and rules, such as Principle 21 of the Stockholm Declaration 
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and Principle 2 of the Rio Declaration. There are numerous resolutions and declarations 

relating to freshwater which are no more than wilful attempts to change the current situation. 

The explicit acknowledgment by the international community of a universal and separate 

human right to freshwater would increase clarity regarding its status in international law and 

underline its importance for human dignity and development. In order to establish such a right 

it has to be codified or declared in an international legally binding treaty or by a codified 

declaration by the UN General Assembly. Since human rights established under treaty may 

constitute obligations erga omnes for the States parties; the right to water has to be firmer 

established in such a manner.
202

 Conceivably it could be added into the UN Charter or the 

ICCPR or ICESCR as an independent article. Many human rights activist are now advocating 

for a new article in the UN Charter that would grant a right to freshwater.
203

 

Freshwater resources must be guaranteed and used sustainably for the common concern 

of all humankind. Attempts have been made at the national level, to manage watercourse 

systems, such as the Agreement on the Action Plan for the Environmentally Sound 

Management of the Common Zambezi River System,
204

 which established a programme 

to strengthen regional co-operation for sustainable development in eight African 

countries. The Protocol on Shared Watercourse System in the Southern African 

Development Community
205

 and the Agreement on Co-operation for the Sustainable 

Development of the Mekong River Basin,
206

 are similar attempts to manage shared 

watercourses.  

This perception is not new, the PCIJ held in the River Oder Case, as has been articulated 

above, that the utilisation of international rivers, including their flow, was subject to 

international law and co-operation.
207

 From this principle, which reflects an approach that 

has received a broad support from States, it follows that these water resources which are 

subject of a “common legal right”, including rivers; lakes or ground-waters, may not be 

used by States in such a manner as to prevent or otherwise limit other riparian States 
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from making full use of their right of un-impinged access to that shared resource. States 

are subjected to a customary obligation to negotiate, consult and co-operate to reach an 

equitable solution to the problems posed by activities which may affect international 

rivers providing it is a shared natural resource, including water-pollution and excessive 

use. These attempts will expectantly further develop in the nearest future and inspire the 

international community. What is truly needed is that freshwater will be acknowledged 

and accepted as a common heritage of all humankind, which would therefore create a 

common legal right in relation to its management. 

The right to freshwater is a common concern of all humankind; freshwater is becoming 

scarcer and the need for more direct and applicable rules is imperative. This need can be met 

with the principle of sustainable development in association with its sub-principles in 

incorporation with human rights; collectively they create stronger legal justifications for the 

right to freshwater and its sustainability.  
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